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E-FILED

IN COUNTY CLERK'S @
PIERCE COUNTY, WASH
June 22 2017 12:28
KEVIN STOCK
COUNTY CLERH
NO: 17-2-08907
SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
EDWARD E. (TED) COATES; MICHAEL
CROWLEY; MARK BUBENIK and NO.
MARGARET BUBENIK d/b/a Steele Manor
Apartments; THOMAS H. OLDFIELD; and COMPLAINT FOR DECLARATORY,

INDUSTRIAL CUSTOMERS OF INJUNCTIVE, AND MANDAMUS
NORTHWEST UTILITIES, an Oregon RELIEF
nonprofit corporation,

Plaintiffs,

V.

CITY OF TACOMA,
Defendant.

Plaintiffs allege as follows:
I PARTIES
1.1.  Plaintiff Edward E. (Ted) Coates resides in Tacoma, Pierce County,
Washington. He is a former Director of Utilities for the City of Tacoma, and is a Tacoma
Power electric ratepayer. As an electric utility ratepayer, he has standing to sue for the relief
requested in this complaint.
1.2.  Plaintiff Michael Crowley resides in Tacoma, Pierce County, Washington. He is

a former Mayor of the City of Tacoma and a former member of the Tacoma City Council. He
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is a Tacoma Power electric ratepayer. As an electric utility ratepayer, he has standing to sue for
the relief requested in this complaint.

1.3.  Plaintiffs Mark Bubenik and Margaret Bubenik are husband and wife and do
business as Steele Manor Apartments in Tacoma, Pierce County, Washington. Mr. Bubenik is
a former Chief Assistant City Attorney for Tacoma Public Utilities. Mr. and Mrs. Bubenik
d/b/a Steele Manor Apartments are Tacoma Power electric ratepayers. As electric utility
ratepayers, they have standing to sue for the relief requested in this complaint.

1.4, Plaintiff Thomas H. Oldfield resides in Tacoma, Pierce County, Washington.

He is a Tacoma Power electric ratepayer. As an electric utility ratepayer, he has standing to sue
for the relief requested in this complaint.

1.5.  Plaintiff Industrial Customers of Northwest Utilities (“ICNU”) is an Oregon
nonprofit association of large industrial users of electricity in the Pacific Northwest, including
industrial electric ratepayers of Tacoma Power. ICNU has associational standing to sue on
behalf of its members, including those who are electric ratepayers of Tacoma Power, for the
relief requested in this complaint.

1.6.  Defendant City of Tacoma (the “City”) is a Washington municipal corporation
located in Pierce County, Washington. The Light Division, doing business as Tacoma Power,
of the City’s Department of Public Utilities (the “Department” or “TPU”) operates the City’s
proprietary electric utility, including facilities for the generation, transmission and distribution
of electricity to electric utility customers (ratepayers). Tacoma Power also operates a business

unit known as the Click! Network (“Click™), which provides retail cable television and
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wholesale high-speed internet services to residential and business customers. Many of Tacoma
Power’s electric utility customers are located in geographic areas that are not served by Click.
II. JURISDICTION AND VENUE

2.1.  This Court has subject matter jurisdiction over this action.

2.2. Venue is properly laid in this Court because the City transacts business and has
its principal place of business in this county and because &ll or a substantial part of the events
giving rise to the claims set forth in this complaint occurred in this county.

2.3.  Plaintiffs filed a Claim for Damages with the City on February 21, 2017 on a
form prescribed by the City pursuant to RCW 4.96.020, and have satisfied any prerequisites
under that statute or otherwise for the commencement and prosecution of this action.

2.4.  The City has not responded to the Claim for Damages.

2.5.  The filing of the Claim for Damages suspended for sixty calendar days the
running of any limitations period applicable to the claims set forth in the Claim for Damages.

2.6.  On April 21, 2017 the parties entered into a Tolling Agreement which further
tolled the running of any such limitations period while the Agreement was in effect. The
Tolling Agreement was to remain in effect until July 31, 2017, unless terminated earlier upon
seven calendar days notice as provided in the Tolling Agreement. As of the date of filing this
Complaint, the Tolling Agreement remains in effect.

III. FACTS
3.1.  The City utilizes a council-manager form of government, administered by a City

Council. The City Council is composed of an elected Mayor and eight elected
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Councilmembers. The Mayor is the presiding officer of the City Council. The City Council
appoints a City Manager who is the chief executive officer of the City and who serves at the
pleasure of the City Council. The City Manager is responsible to the City Council for the
administration of all departments of the City except TPU.

3.2.  TPU is governed by a five member Public Utility Board (the “Board”). The
Board is responsible for general utility policy, and its members are appointed by the Mayor and
confirmed by the City Council. TPU’s budget is presented to the Board for review and
approval and then forwarded to the City Council for approval and inclusion in the City’s
budget.

3.3.  TPU consists of the Light Division (“Tacoma Power”), Water Division
(“Tacoma Water”), and Belt Line Railroad Division (“Tacoma Rail””). The Board serves as the
sole policy board for the approval of most TPU business. In the case of budgets, rates, bond
issues, and additions and betterments to the system and system expansions, actions approved by
the Board must also be approved by the City Council.

3.4.  The Board appoints the Director of Utilities who is chief executive officer of the
Department and serves at the pleasure of the Board. The Director of Utilities, with the
concurrence of the Board, has the power to appoint division superintendents.

3.5.  Utility rates and charges initiated by the Board and adopted by the City Council
are not subject to review or approval by any other governmental agency.

3.6.  The City Charter provides that the revenues of utilities owned and operated by

the City shall never be used for any purposes other than the necessary operating expenses
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thereof, including a reasonable gross earnings tax imposed by the City Council for the benefit
of the general fund of the City, interest on and redemption of the outstanding debt thereof, the
making of additions and betterments thereto and extensions thereof, and the reduction of rates
and charges for supplying utility service to consumers. The funds of any utility may not be used
to make loans to or purchase the bonds of any other utility, department, or agency of the City.
3.7.  As stated in a non-confidential Memorandum dated July 16, 2015 to the Mayor,
City Councilr and Public Utility Board from then-City Attorney (now City Manager) Elizabeth
A. Pauli and then-Chief Deputy City Attorney (now City Attorney) William C. Fosbre, electric
utility revenues may not be used to pay for costs directly associated with providing commercial
telecommunications services (such as cable television and internet service) to the public,
because such costs are not sufficiently related to providing electricity to electric utility
customers and thus must be paid for from non-utility revenues such as rates or charges to the
telecommunication services customers or general government tax dollars. Costs incurred to
operate or maintain portions of the telecommunication system used to serve both electric utility
customers and commercial telecommunication services to the public must be distributed based
on a reasonable allocation methodology. If a portion of the telecommunication system is no
longer used to provide electric service, but is still used to provide telecommunication services,
then the costs of operating or maintaining that portion of the telecommunication system must
be paid from rates or charges for such telecommunication services or from general government

tax dollars or other funds, but not from electric utility revenues.

HELSELL
COMPLAINT FOR DECLARATORY, INJUNCTIVE, FETTERMAN
AND MANDAMUS RELIEF - 5 1001 Fourth Avenue, Suite 4200

Seattle, WA 98154-1154
206.292.1144 WWW.HELSELL.COM




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3.8.  As summarized in the aforesaid Memorandum, administration of the commercial
telecommunication system “requires separate accounting of costs and revenues associated with
the commercial telecommunication services provided to [the] public as state law and the City
Charter prohibits the use of electric utility rate payer revenues to pay for the costs solely
associated with providing these commercial telecommunication services. Telecommunication
system costs associated with providing both electricity to utility customers and commercial
telecommunications services to the public must be allocated and then paid separately by the
two enterprises. Whenever the electric utility no longer needs a specific portion of the
telecommunication system, which the commercial side is still using, then the maintenance costs
associated with this specific portion of the system can no longer [be] paid with electric utility
revenues.”

3.9.  Pursuant to actions and resolutions of the Mayor, City Council and Public
Utility Board, the Tacoma Power electric utility has been subsidizing both the capital expenses
and the operational and maintenance (O&M) expenses of the Click commercial
telecommunications business, by using electric utility revenues to pay for expenses benefiting
or properly allocable to Click’s commercial telecommunication services rather than to electric
utility services. Those subsidies were and are unlawful, and in clear violation of Tacoma City
Charter Section 4.5, RCW 43.09.210, and well-established legal principles as set forth in City
of Tacoma v. Taxpayers of Tacoma, 108 Wn.2d 679 (1987), Okeson v. City of Seattle,150

Wn.2d 540 (2003), and their progeny.
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3.10 By causing, authorizing, or allowing the Tacoma Power electric utility to
provide unlawful subsidies for Click’s commercial telecommunications business, the Mayor,
City Council and Public Utility Board have acted and are acting contrary to legal advice
provided to them by the City Attorney and Chief Deputy City Attorney in the aforesaid
Memorandum dated July 16, 2015. Thus, they have acted and are acting knowingly and
willfully in wrongfully causing, authorizing, or allowing such violations of law.

3.11. The unlawful subsidies include unreimbursed capital expenditures for facilities
and equipment benefiting or properly allocable to Click rather than to the electric utility,
unreimbursed expenditures for O&M expenses benefiting or properly allocable to Click rather
than the electric utility, and the provision of facilities or services for Click without receiving
payment therefor at its true and full value (for example, allowing Click wires or equipment to
be attached to electric utility power poles without adequate payment therefor, and paying for
audits or studies for Click’s benefit without adequate reimbursement therefor).

3.12.  According to TPU’s own financial records, Click’s O&M expenses exceeded its
revenues by more than $1.4 million in 2014, by nearly $2.9 million in 2015, and by more than
$5.7 million in 2016. Those losses were covered by unlawful subsidies from electric utility
revenues. Click’s under-recovery of O&M expenses from revenues is projected to amount to
approximately $14.95 million for the 2017/2018 biennium. When Click’s capital expenses and
depreciation are added to its O&M expenses, its losses since 2014 are even greater, and the
amount of unlawful subsidies paid by the electric utility for Click’s commercial

telecommunication services is many millions of dollars greater than the figures for under-
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recovery of O&M expenses.

3.13.  The amount of unlawful subsidies from the electric utility for Click commercial
telecommunication expenses since 2014 is well in excess of $21 million, and increasing annual
subsidies are projected for the foreseeable future.

3.14. On December 15, 2015 th¢ City Council adopted Resolution 39347, which
required Tacoma Power to develop a business, financial, and marketing plan to provide Click
customers with retail cable television, voice telephone, and internet services.

3.15. A committee was formed to develop such a plan, and eventually it proposed a
so-called “All-In Complete Business Plan” (the “All-In Plan™), calling for substantial
improvements and expansion of Click facilities for providing retail telecommunication
services, to be funded in large part by further and increased subsidies from the electric utility.

3.16. On September 28, 2016 the Utility Board adopted Resolution No. U-10879,
approving the All-In Plan. Under the All-In Plan, the unlawful subsidies from the electric
utility for Click are projected to increase by an additional $6-10 million per year for the
foreseeable future.

3.17. The unlawful subsidies described above have resulted, and will result, in
wrongfully inflated rates paid for electricity by all ratepayers of the Tacoma Power electric
utility, including but not limited to ratepayers who do not have access to Click services.

IV.  CLAIM FOR RELIEF
4.1.  There is an actual, present, and existing dispute between the parties as to the

legality of using electric utility revenues to pay for Click O&M and capital expenses that are
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attributable or properly allocable to Click for commercial telecommunication services rather
than electric utility service and about the amount of unlawful subsidies that have been provided
to date for Click expenses from electric utility revenues.

4.2.  Electric utility ratepayers have a legally cognizable interest in preserving and
protecting electric utility funds from being unlawfully diverted to pay for expenses attributable
or properly allocable to Click commercial telecommunication services rather than electric
utility service, and in obtaining recovery for the electric utility of previous unlawful subsidies
of Click expenses.

4.3.  Plaintiffs are without an adequate remedy at law to protect their aforesaid
interests in preserving, protecting and obtaining recovery for electric utility funds, and are
entitled to declaratory, injunctive and mandamus relief (i) declaring that electric utility
revenues and funds may not be used to pay for Click expenses or capital improvements that are
attributable or properly allocable to commercial telecommunication services rather than electric
utility service, (ii) prohibiting TPU from using electric utility revenues or other electric utility
funds to subsidize or pay for Click expenses or capital improvements that are attributable or
properly allocable to commercial telecommunication services rather than electric utility service,
(111) prohibiting TPU from including expenses or capital investments that are attributable or
properly allocable to Click commercial telecommunication services, rather than electric utility
service, in the calculation of electric rates, and (iv) requiring TPU or the City to cause Click or
the City’s general fund to reimburse the Tacoma Power electric utility for previous subsidies of

or payments for Click expenses or capital improvements attributable or properly allocable to
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commercial telecommunication services rather than electric utility service, together with
prejudgment and postjudgment interest thereon at the rate of 12% per annum until fully paid.

4.4.  The unlawful acts or omissions of the City described above were willful within
the meaning of RCW 80.04.440. Accordingly, plaintiffs are entitled to an award of attorney
fees against the City, to be taxed and collected as part of the costs in this case.

4.5.  Plaintiffs are also entitled to an award of attorney fees under the common fund
theory, to be paid from the electric utility funds preserved, protected or enhanced by this action.

V. PRAYER FOR RELIEF

WHEREFORE, plaintiffs pray for judgment against the City as follows:

(1) Declaring that electric utility revenues and funds may not be used to pay for
Click expenses or capital improvements that are attributable or properly allocable to
commercial telecommunication services rather than electric utility service;

2) Enjoining and prohibiting TPU from using electric utility revenues or other
electric utility funds to subsidize or pay for Click expenses or capital improvements that are
attributable or properly allocable to commercial telecommunication services rather than electric
utility service;

3) Enjoining and prohibiting TPU from including expenses or capital investments
that are attributable or properly allocable to Click commercial telecommunication services,
rather than electric utility service, in the calculation of electric rates;

4) Ordering TPU or the City to cause Click or the City’s general fund to reimburse

the Tacoma Power electric utility for previous subsidies of or payments for Click expenses or
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capital improvements attributable or properly allocable to commercial telecommunication

services rather than electric utility service, in an amount to be proven at trial, together with

prejudgment and postjudgment interest thereon at the rate of 12% per annum until fully paid;

(5) Awarding attorney fees and costs under RCW 80.04.440 and under the common

fund theory; and

6) Awarding such other and further relief as the Court may deem just, equitable

and proper under the circumstances.

Dated this 23t day of June, 2017.

HELSELL FETTERMAN LLP

By //./f/K‘/\

ol Datid F. Jfrca, WSBA No. 2015

Andrew J. Kinstler, WSBA No. 12703
Emma Kazaryan, WSBA No. 49885
Attorneys for Plaintiffs
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

EDWARD E. (TED) COATES;
MICHAEL CROWLEY; MARK
BUBENIK and MARGARET BUBENIK
d/b/a Steele Manor Apartments;
THOMAS H. OLDFIELD; and
INDUSTRIAL CUSTOMERS OF
NORTHWEST UTILITIES, an Oregon
nonprofit corporation,

Plaintiffs,
V.

CITY OF TACOMA,

Defendant.

E-FILED
IN COUNTY CLERK'S OFFICE
PIERCE COUNTY, WASHINGTON
June 22 2017 12:28 PM
KEVIN STOCK|

COUNTY CLER
NO: 17-2-08907-4

No.

SUMMONS [20 DAYS]

TO: CITY OF TACOMA, Defendant.

A lawsuit has been started against you in the above-entitled court by the
above-named Plaintiffs. Plaintiffs’ claim is stated in the written Complaint, a copy
of which is served upon you with this Summons.

In order to defend against this lawsuit, you must respond to the Complaint

by stating your defense in writing, and serve a copy upon the undersigned

SUMMONS -1

HELSELL
FETTERMAN

Helsell Fetterman LLP
1001 Fourth Avenue, Suite 4200
Seattle, WA 98154-1154
206.292.1144 WWW.HELSELL.COM
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attorney for the Plaintiffs within 20 days (60 days if served outside the State of
Washington) after the service of this Summons, excluding the day of service, or a
default judgment may be entered against you without notice. A default judgment
entitles the Plaintiffs to what they ask for because you have not responded. If you
serve a notice of appearance on the undersigned attorney, you are entitled to
notice before a default judgment may be entered.

You may demand that Plaintiffs file this lawsuit with the court. If you do
so, the demand must be in writing and must be served upon the person signing
this Summons. Within 14 days after you serve the demand, the Plaintiffs must
file this lawsuit with the court, or the service on you of this Summons and
Complaint will be void.

If you wish to seek the advice of an attorney in this matter, you should do
so promptly so that your written response, if any, may be served on time.

This Summons is issued pursuant to Rule 4 of the Superior Court Civil
Rules of the State of Washington.

DATED this 2o day of June, 2017.

HELSELL FETTERMAN, LLP

By (:Z (/Z' /\/
rod David F. Jarca, WSBA No. 2015
Andrew/]. Kinstler, WSBA No. 12703
Emma Kazaryan, WSBA No. 49885
Attorneys for Plaintiffs

HELSELL
FETTERMAN
SUMMONS - 2 Helsell Fetterman LLP
1001 Fourth Avenue, Suite 4200

Seattle, WA 98154-1154
206.292.1144 WWW.HELSELL.COM
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E-A
IN COUNTY C
PIERCE COUNT|

July 19 20

KEVIN
COUNT
NO: 17-

IN THE SUPERIOR COURT OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

EDWARD E. (TED) COATES; MICHAEL
CROWLEY; MARK BUBENIK and
MARGARET BUBENIK d/b/a Steele Manor
Apartments; THOMAS H. OLDFIELD; and
INDUSTRIAL CUSTOMERS OF
NORTHWEST UTILITIES, an Oregon
nonprofit corporation,

No. 17-2-08907-4

ANSWER AND ADDITIONAL
DEFENSES

Plaintiffs,
V.
CITY OF TACOMA,

Defendant.

Defendant City of Tacoma, a Washington municipal corporation (“Defendant”), by
and through its attorneys of record, K&L Gates, LLP, and Elizabeth Thomas, Mark
Filipini, and Kari Vander Stoep, answers the Complaint for Declaratory, Injunctive, and
Mandamus Relief (the “Complaint”) filed by Plaintiffs Edward E. (Ted) Coates, Michael
Crowley, Mark Bubenik and Margaret Bubenik d/b/a Steele Manor Apartments, Thomas

H. Oldfield, and Industrial Customers of Northwest Utilities (“Plaintiffs”), as follows:

K&L GATES LLP
925 FOURTH AVENUE, SUITE 2900
SEATTLE, WA 98104-1158
TELEPHONE: +1 206 623 7580
FACSIMILE: +1 206 623 7022

ANSWER AND ADDITIONAL DEFENSES -1

500483389 v6

ILED
| ERK'S OFFICE
Y, WASHINGTON

|7 12:11 PM
STOCK

¥ CLERK
2-08907-4
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l. PARTIES

1.1. Defendant admits that Plaintiff Edward E. Coates resides in Tacoma,
Washington, is a former Director of Utilities for the City of Tacoma, and is a Tacoma
Power electric ratepayer. The remainder of Paragraph 1.1 is a legal conclusion that
requires no response. To the extent a response is required, Defendant denies the same.

1.2. Defendant admits that Plaintiff Michael Crowley resides in Tacoma,
Washington, is a former Mayor of the City of Tacoma and a former member of the
Tacoma City Council, and is a Tacoma Power electric ratepayer. The remainder of
Paragraph 1.2 is a legal conclusion that requires no response. To the extent a response is
required, Defendant denies the same.

1.3.  Defendant admits that Plaintiff Mark Bubenik is a former Chief Assistant
City Attorney for Tacoma Public Utilities. Defendant is without knowledge or information
sufficient to form a belief as to the allegations that Plaintiffs Mark and Margaret Bubenik
do business as Steele Manor Apartments or that they, d/b/a as Steele Manor Apartments,
are Tacoma Power electric ratepayers, and on that basis Defendant denies these
allegations. The remainder of Paragraph 1.3 is a legal conclusion that requires no
response. To the extent a response is required, Defendant denies the same.

1.4. Defendant admits that Plaintiff Thomas H. Oldfield resides in Tacoma,

Washington, and is a Tacoma Power electric ratepayer. The remainder of Paragraph 1.4 is

a legal conclusion that requires no response. To the extent a response is required,
Defendant denies the same.
K&L GATES LLP
925 FOURTH AVENUE, SUITE 2900
ANSWER AND ADDITIONAL DEFENSES - 2 SEATTLE, WA 98104-1158

TELEPHONE: +1 206 623 7580
FACSIMILE: +1 206 623 7022

500483389 v6
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1.5. Defendant is without knowledge or information sufficient to form a belief
as to the allegation that Plaintiff Industrial Customers of Northwest Utilities (“ICNU”) is
an Oregon nonprofit association of large industrial users of electricity in the Pacific
Northwest, including industrial electric ratepayers of Tacoma Power, and on that basis
Defendant denies this allegation. The remainder of Paragraph 1.5 is a legal conclusion that
requires no response. To the extent a response is required, Defendant denies the same.

1.6. Defendant admits that the City of Tacoma (the “City”) is a Washington
municipal corporation located in Pierce County, Washington, and that the Light Division,
doing business as Tacoma Power, of the City’s Department of Public Utilities (the
“Department” or “TPU”), operates the City’s proprietary electric utility, including
facilities for the generation, transmission, and distribution of electricity to electric utility
customers (ratepayers). Defendant denies that Tacoma Power operates a business unit
known as the Click! Network (“Click”). Rather, Click is an operating section of Tacoma
Power and a multi-service broadband telecommunications provider within Tacoma
Power’s service area. Defendant admits that Click is a section within Tacoma Power.
Defendant admits that Click provides retail cable television and wholesale high-speed
internet services to Tacoma Power customers, some of whom are residential or business
customers. Defendant denies that many of Tacoma Power’s electric utility customers are
located in geographic areas that are not served by Click.

1. JURISDICTION AND VENUE

2.1.  Defendant denies the allegation in Paragraph 2.1.

K&L GATES LLP
925 FOURTH AVENUE, SUITE 2900

ANSWER AND ADDITIONAL DEFENSES - 3 SEATTLE, WA 98104-1158
TELEPHONE: +1 206 623 7580
FACSIMILE: +1 206 623 7022
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2.2. Paragraph 2.2 is a legal conclusion which requires no response. To the
extent a response is required, Defendant admits only that venue would be proper if the
Court had subject matter jurisdiction, which Defendant denies.

2.3. Defendant admits that Plaintiffs filed a document purporting to be a Claim
for Damages with the City on February 21, 2017. The remainder of Paragraph 2.3 alleges
legal conclusions that require no response. To the extent a response is required, Defendant
denies the same.

2.4. Defendant admits that the City has not responded to the Claim for
Damages, as no response is required.

2.5.  Paragraph 2.5 is a legal conclusion that requires no response. To the extent
a response is required, Defendant denies the same.

2.6. Defendant admits the allegations of Paragraph 2.6, with the caveat that
Defendant gave Plaintiffs notice of termination of the Tolling Agreement on July 14,
2017, and termination will be effective on July 21, 2017.

I1l. FACTS

3.1.  Defendant admits the allegations in Paragraph 3.1.

3.2.  Defendant admits the allegations in Paragraph 3.2.

3.3.  Defendant admits the allegations in Paragraph 3.3.

3.4. Defendant admits the allegations in Paragraph 3.4, with the caveat that the
Director of Utilities must be confirmed by the City Council for the City of Tacoma in
addition to being appointed by the Public Utility Board (the “Board”).

3.5.  Defendant admits the allegations in Paragraph 3.5.

K&L GATES LLP
925 FOURTH AVENUE, SUITE 2900

ANSWER AND ADDITIONAL DEFENSES - 4 SEATTLE, WA 98104-1158
TELEPHONE: +1 206 623 7580
FACSIMILE: +1 206 623 7022
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3.6. Defendant answers that the City Charter speaks for itself, and, therefore,
denies allegations inconsistent with the City Charter itself. To the extent Plaintiffs’
allegations interpret the City Charter, Defendant states that those allegations are legal
conclusions. Defendant states that no response is required to these or any other legal
conclusions in Paragraph 3.6, and to the extent a response is required, Defendant denies
the same.

3.7.  Defendant answers that the Memorandum discussed in Paragraph 3.7
speaks for itself, and, therefore, denies allegations inconsistent with the Memorandum
itself. To the extent Plaintiffs’ allegations interpret the Memorandum, Defendant states
that those allegations are legal conclusions. Defendant states that no response is required
to these or any other legal conclusions in Paragraph 3.7, and to the extent a response is
required, Defendant denies the same.

3.8. Defendant admits that the quoted language is from the aforesaid
Memorandum. To the extent Plaintiffs’ allegations interpret the Memorandum, Defendant
states that those allegations are legal conclusions. Defendant states that no response is
required to these or any other legal conclusions in Paragraph 3.8, and to the extent a
response is required, Defendant denies the same.

3.9. Defendant denies the allegations in Paragraph 3.9.

3.10. Defendant denies the allegations in Paragraph 3.10.

3.11. Defendant denies the allegations in Paragraph 3.11.

3.12. Defendant denies the allegations in Paragraph 3.12.

3.13. Defendant denies the allegations in Paragraph 3.13.
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3.14. Defendant answers that Resolution 39347 speaks for itself, and, therefore,
denies allegations inconsistent with the Resolution itself. To the extent Plaintiffs’
allegations interpret the Resolution, Defendant states that those allegations are legal
conclusions. Defendant states that no response is required to these or any other legal
conclusions in Paragraph 3.14, and to the extent a response is required, Defendant denies
the same.

3.15. Defendant states that a committee was formed as required by resolutions of
the Board and City Council to review the future of Click, but denies that the committee
created or proposed any particular plan. Defendant denies the remaining allegations of
Paragraph 3.15, including but not limited to the allegation that there were any “subsidies”
provided to Click.

3.16. Defendant answers that Resolution No. U-10879 speaks for itself, and,
therefore, denies allegations inconsistent with the Resolution itself. To the extent
Plaintiffs” allegations interpret the Resolution, Defendant states that those allegations are
legal conclusions. Defendant states that no response is required to these or any other legal
conclusions in Paragraph 3.16, and to the extent a response is required, Defendant denies
the same. Defendant denies the remaining allegations of Paragraph 3.16, including but
not limited to the allegation that there were any “subsidies” provided to Click.

3.17. Defendant denies the allegations in Paragraph 3.17.
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IV. PLAINTIFFS’ CLAIM FOR RELIEF
4, The allegations contained in Section IV of the Complaint are legal
conclusions which require no response. To the extent a response is required, Defendant
denies the same.
V. PLAINTIFFS’ PRAYER FOR RELIEF
5. Plaintiffs” prayer for relief in Section V of the Complaint does not require a
response. To the extent a response is required, Defendant denies that Plaintiffs are entitled
to any of the relief requested in Section V of the Complaint or to any other relief.
6. Defendant denies each and every allegation of the Complaint that is not
specifically admitted herein.
V1. ADDITIONAL DEFENSES

BY WAY OF FURTHER ANSWER AND DEFENSE, Defendant alleges as

follows:

7. The Court lacks subject matter jurisdiction over the claims raised in the
Complaint.

8. The Complaint fails to state a cause of action upon which relief may be
granted.

9. The claims in the Complaint are barred in whole or in part by the doctrine

of sovereign immunity and the Defendant’s authority to operate an electric utility and
telecommunications system as a first-class charter city.
10. The claims in the Complaint are barred in whole or in part by failure to

exhaust administrative remedies.
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11. The claims in the Complaint are barred in whole or in part by the failure of
Plaintiffs to bring their claims or grievances before or within the correct forum.

12. The claims in the Complaint are barred in whole or in part by the doctrine
of primary jurisdiction.

13. The relief sought in the Complaint is barred in whole or in part by the
political question doctrine.

14. The claims in the Complaint are barred in whole or in part by the doctrines
of laches, waiver, estoppel, and unclean hands.

15. The claims in the Complaint are barred in whole or in part by the filed rate
doctrine and the prohibition against retroactive ratemaking.

16. The claims in the Complaint are barred in whole or in part by relevant
statutes of limitations or limitations periods.

17. The claims in the Complaint are barred in whole or in part by the doctrines
of collateral estoppel, res judicata, accord and satisfaction, and/or ratification.

18. The claims in the Complaint are barred in whole or in part by the fact that
the requested relief is inequitable and unlawful.

19.  The claims in the Complaint are barred in whole or in part because City
and TPU officials acted within a range of reasonableness and did not act in an arbitrary or
capricious manner.

20. Plaintiffs” request for attorney fees is barred by the American rule and to

the extent that fees are not reasonable or required.
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21. If a judgment is entered for Plaintiffs, any relief provided to any Plaintiffs
should be prospective only.

22, Defendant reserves the right to assert additional defenses and
counterclaims.

VIl. PRAYER FOR RELIEF

WHEREFORE, having fully answered the Complaint and set forth its additional defenses,
Defendant now respectfully requests relief from the Court as follows:

23. That the Complaint be dismissed with prejudice;

24. That Plaintiffs recover nothing from Defendant on their claims;

25. That Defendant be awarded costs, expenses, and attorneys’ fees;

26. That the Court award Defendant such other relief as is just and equitable.

DATED this 19th day of July, 2017.

K&L GATES LLP

By _s/Kari Vander Stoep
Elizabeth Thomas, WSBA # 11544
Mark Filipini, WSBA # 32501
Kari Vander Stoep, WSBA # 35923

CITY OF TACOMA

By s/William Fosbre

William Fosbre, WSBA # 27825
City Attorney
747 Market Street RM 1120
Tacoma, WA 98402
(253) 591-5632
Bill.Fosbre@ci.tacoma.wa.us

Attorneys for Defendant
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CERTIFICATE OF SERVICE

I hereby certify that on July 19, 2017, | electronically filed the foregoing Answers
and Additional Defenses with the Clerk of the Court which will send notification of such
filing to the following:

David F. Jurca
djurca@helsell.com
Andrew J. Kinstler
akinstler@helsell.com
Emma Kazaryan
ekazaryan@helsell.com
Helsell Fetterman

1001 Fourth Avenue, Suite 4200
Seattle, WA 98154-1154
(206) 292.1144
Attorneys for Plaintiffs

And a true and correct copy of same sent via email and U.S. Mail, First Class

Postage prepaid to:

David F. Jurca
djurca@helsell.com

Andrew J. Kinstler
akinstler@helsell.com

Emma Kazaryan
ekazaryan@helsell.com

Helsell Fetterman

1001 Fourth Avenue, Suite 4200
Seattle, WA 98154-1154

DATED this 19th day of July, 2017.

K&L GATES LLP

By: s/ Anita Spencer
Anita Spencer, Practice Assistant
K&L Gates LLP
925 4th Ave., Suite 2900
Seattle, WA 98101
Tel: (206) 623-7580
Fax: (206) 623-7022
E-mail: anita.spencer@klgates.com
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l. Nature of This Action

This lawsuit is about the City of Tacoma s use of Tacoma Power electric utility
revenues to subsidize a city-owned, money-losing commercial telecommunications (internet
and cable television) business known as the Click! Network (“ Click”). The plaintiffsare a
former Director of Utilities for the City of Tacoma, aformer Tacoma mayor and city
councilman, aformer Chief Assistant City Attorney for Tacoma Public Utilities, a prominent
lawyer in Tacoma, and an association of large industrial customers of Tacoma Power and other
Pacific Northwest utilities. They (or in the case of the association, ICNU, a number of its
members) are electric ratepayers of TacomaPower.! The plaintiffs contend that Tacoma Power
is expressly prohibited by both state and city law from using electric utility revenues to
subsidize Click’ s commercial telecommunications business. If the City wants to provide such
telecommunications service to its citizens, it can certainly do so, but it must use Click’ sown
revenues or general government funds to pay for Click’ s capital and O&M (operation and
maintenance) expenses, rather than imposing that burden on electric utility ratepayers.

An interesting feature of this case is that the City Attorney and senior management of
the utility essentially agree with the plaintiffs. In anon-confidential legal memorandum dated
July 16, 2015 from the City Attorney to the mayor, city council, and public utility board, the
City Attorney explained the difference between the City’ s legal authority for operating an
electric utility and its authority for providing cable television and internet service. The

memorandum distinguished between expenses attributable to providing electric service and

1 Seedefendant’s Answer, 1.1 — 1.4, and Declarations of Mark Bubenik and Tyler Pepple, submitted herewith.
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those attributable to providing commercial telecommunications service, and concluded as
follows:

Administration of [the electric utility] function requires separate accounting of
costs and revenues associated with the commercial telecommunication services
provided to the public, as state law and the City Charter prohibit the use of
electric utility ratepayer revenues to pay for costs solely associated with providing
these commercial telecommunication services. Telecommunication System costs
associated with providing both electricity to utility customers and commercial
telecommunications services to the public must be allocated and then paid
separately by the two enterprises. Whenever the electric utility no longer needs a
specific portion of the telecommunication system, which the commercial side is
still using, then the maintenance costs associated with this specific portion of the
system can no longer [be] paid with electric utility revenues.

City Attorney Opinion Memo. (Jurca Declaration, Ex. 1), at 7 (emphasis added).?

Despite these clear requirements, the City of Tacoma has been using electric utility
revenues to subsidize Click’ s telecommunications service since its inception in 1997. See
below at pp. 7-11.%  Unless they are stopped by this lawsuit, the subsidies will continue and
will likely increase. See below at pp. 9-10; Ex. 2 at 9100. The subsidies result in increased
electric rates for all ratepayers, whether they are Click customers or not. See below at pp. 8-11;
Ex. 3at 17081.

In 2014 a management consultant report mandated by the city charter concluded that the

2 All exhibits and deposition excerpts cited in this motion are attached to the Declaration of David F. Jurca,
submitted herewith. Page citationsrefer to adocument’sinterna page numbersor, if the document’ s pages are not
numbered internally, to the ending digits of the Bates numbers added as part of the document production process.

3 The city’ s witnesses were evidentl y advised to avoid using the word “subsidy” in their deposition testimony, but
they readily admitted that Click’s capital expenses and operating |osses were paid out of electric utility funds. For
example, the city’ s Director of Utilitiestestified that Click’ sfinancial 1osses have been covered by electric
revenues, but when asked about a*“subsidy” for Click he said that “for some reason that word seemsto havealot
of hair onit, I’'m not surewhy. But to say it another way, yeah, | mean there's— if the telecom commercia
businessis not recovering its costs, then there' s only one other source and it’ sthe electric ratepayers.” Gaines
Dep. a 15-16.
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electric utility subsidy for Click was unfair to electric ratepayers “and should not continue,” and
recommended that Click should be sold or leased to another telecommunications company or, if
asale or lease was not possible, “ TPU should close Click!” Ex. 2at 9101. In 2015 the Director
of Utilities and his senior management team proposed that Click’ s assets be leased to another
telecommunications company. Seebelow at p. 11. Instead of following the utility experts
recommendation to end the subsidies by selling, leasing or closing Click, and in blatant
disregard of the City Attorney’slegal advice that the subsidies were unlawful, the city council
directed the utility to develop abusiness plan for upgrading and expanding Click’ s cable TV
and internet service (the “ All-In Plan”), with vastly increased subsidies by the electric utility.
Ex. 4; see below at pp. 11-12. The City’ s Director of Utilities hastestified that in his view the
All-In Plan “was not in the interest of Tacoma Power electric ratepayers.” Gaines Dep. at 38.

In this lawsuit, the plaintiffs are in essence asking the Court to declare judicially what
the City Attorney has already told the mayor and city council about the unlawfulness of electric
utility subsidies for Click’ s telecommunications business. While not the subject of this motion,
the plaintiffs' complaint also seeks reimbursement of the electric utility for the unlawful
subsidies that have been imposed on it during the applicable limitations period, i.e., since
February 21, 2014.

. Nature of This Motion for Partial Summary Judgment

This motion for partial summary judgment seeks only declaratory relief. Plaintiffs ask

the Court to rule, as a matter of law, that electric utility revenues and funds may not be used to

pay for Click expenses or capital improvements that are attributable or properly allocable to
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In his deposition taken recently in this action, Mr. Fosbre testified as follows:

Q. (By Mr. Jurca) Would you agree that according to the financial statements of
the Click! Network, it has had substantial losses every year in recent years?

MR. FILIPINI: Object to the form.

A. Caorrect. It has not generated sufficient revenues to cover what they're
calling Click! expenses.

Q. (By Mr. Jurca) Would you agree that those losses are being covered by
revenues of the electric utility?

A. Yes

Q. Inyour opinion, isit lawful for revenues of the electric utility to be used to
cover the losses of the Click! commercial telecommunications services?

MR. FILIPINI: Object to the extent it calls for a legal conclusion.

A. Well, under the current state of the law, 1'd say that there is substantial risk
that might be considered unlawful. But there's yet to be a definitive answer.

Q. (By Mr. Jurca) Do you have an opinion on that issue?
MR. FILIPINI: Same objection.

A. 1 would have to see what the losses are that are being paid for with the
electric revenues, meaning if the revenues weren't sufficient to cover items such
as cable programming, set top boxes, | would probably believe that there's, once
again, substantial risk that the court would find that's not a proper expenditure of
electric revenues. If it's for equipment or components of the system that are
currently used by both, the Click! Network and other parts of Power, | don't
know, because | would have to wait for the court to tell me.

Helsell Fetterman LLP
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Fosbre Dep. at 12-13.

This motion for partial summary judgment is an opportunity for the Court to accept Mr.
Fosbre sinvitation and tell the city council that the City Attorney’s July 16, 2015 Legal
Opinion was correct and that electric utility revenues cannot lawfully be used to pay for
commercia telecommunications expenses. Hopefully the Court’s ruling on this motion will
prevent further electric utility subsidies for Click and will prevent the inclusion of such
subsidies in setting electric rates. Issues involved in determining the amount of the unlawful
subsidies since February 2014 and fashioning an appropriate monetary remedy, including
reimbursing the electric utility for past subsidies, can be addressed in subsequent motions or at
thetrial.

[11.  Background Facts

A. The Tacoma Power Electric Utility

Tacoma Power (formally named the* Light Division of the Tacoma Department of
Public Utilities,” and formerly known as “ Tacoma City Light”) was formed in 1893 when the
City of Tacoma purchased the electric and water utility properties of the former Tacoma Water
and Light Company. Ex.5at 16. It isone of three divisions of Tacoma Public Utilities
(“TPU”), the others being Tacoma Water and TacomaRail. 1d. TPU is governed by the City’s
public utility board, whose five members are appointed by the mayor and confirmed by the city
council. Id. at14; Ex. 6 (City Charter), 84.8. Utility budgets and rates are subject to approval
by the city council. Ex. 5at 15; Ex. 6, 884.11, 4.12.

Tacoma Power’ s electric utility service area includes the City of Tacomaand a number
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of surrounding cities and unincorporated areas of Pierce County. In 2016 the electric utility had
157,540 residential customer accounts and 19,244 business, industrial and other customers. Ex.
5at 16, 20. TacomaPower is organized into six business units. Five of them (Generation;
Power Management; Transmission and Distribution; Rates, Planning and Analysis; and Utility
Technology Services) involve the generation, transmission and distribution of electricity to
utility customers and are integral parts of the electric utility. Id. at 15. The sixth business unit
is Click. Although Click is organized administratively as part of Tacoma Power, as explained
below its cable TV and internet businessis legally and functionally separate and apart from the
electric utility.

B. Click

In 1996 the city council adopted an ordinance creating “ a separate system of the City’ s

Light Division to be known as the telecommunication system” for the purposes set forth in
Exhibit A to the ordinance. Ex. 7 a 5 (emphasis added). Exhibit A to the ordinance referred to
construction of a hybrid fiber coax (“HFC”) wired network allowing telecommunications
signals to be sent between electric utility substations and also providing for wired
telecommunications connections to utility customers’ homes and businesses. The HFC network
was to be used for purposes of performing “some or all” of various functions listed in Exhibit A
to the ordinance, including communications between substations, automated meter reading,
cable television, internet access, and transport of signals for other telecommunications
companies. Id. at Ex. A. Thus, as originally contemplated the HFC infrastructure was to be

used both for electric utility purposes (like communications between substations and automated
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meter reading) and for non-utility purposes (like cable television and internet service).
The next year, the city council adopted a follow-up resolution expressing adesire “to

create greater revenue diversification through new business lines (i.e. internet transport, cable

TV, etc.)” and authorizing the Light Division to “proceed to implement said proposal for a
broad band telecommunication system.” Ex. 8 at 1, 2 (emphasis added).

Over the ensuing years, the HFC telecommunications network was built out, at a cost of
more than $200 million. The money to pay for construction of the network came primarily
from funds of the electric utility. Ex. 9 at 3-4; Fosbre Dep. at 50. The network presently
consists of about 400 miles of fiber optic cable and 1,200 miles of coaxial cable. Ex. 11 at
23771. Parts of the new HFC network were used to support the electric utility function of
providing electricity to customers, and parts were used to support the new cable TV and
wholesae internet business lines.* The cable TV and wholesale internet business was referred
to as“ commercial telecommunications service” to distinguish it from electric utility service,
and it cameto be called the Click! Network. See Ex. 5at 47, Ex. 14 at 17088-89.

About 34% of the households in Tacoma Power’ s electric service territory are located in
geographic areas not reached by the HFC network and where Click cable television and internet
service is not available. Ex.5 at 47; Robinson Dep. at 177. Even in areas where Click service is
available, most households choose to get their cable TV or internet service from other providers

or choose not to get such service at all or cannot afford it. See, e.g., Ex. 11 at 23780. Yet all

4“Wholesdeinternet” servicerefers to Click’s making its HFC network infrastructure available to other
telecommuni cations companies who provide “retail internet” service to homes and businesses.

Helsell Fetterman LLP
PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT 1001 Fourth Avenue, Site 4200

Seattle, WA 98154-1154
GRANTING DECLARATORY RELIEF -7 206.292.1144 WWW .HELSELL.COM

35




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

electric ratepayers help pay for Click’ s capital investments and operating losses through
increased electric rates, whether they are Click customers or not. As Click Manager Tenzin
Gyaltsen explained in aJanuary 31, 2017 memorandum in response to questions from city
councilmember McCarthy:
An estimated $14.7 million in Click!” s net operating loss for the 2017-2018
Biennium is covered by electric rate revenues. Assuch, the $14.7 million is
aready factored into the proposed Tacoma Power electric rates.

... [If aproposed cable TV rate increase is not passed], then any resulting
deficiency in Click! revenues. . . will increase Click!’ s net operating loss and
require additional financial support from Tacoma Power electric rate revenues.

In such an event, Tacoma Power’ s electric customers, whether a Click! customer

or anon-Click! customer, would ultimately pay for the increase in Click!’ s net
operating loss through higher electric rates.

Ex. 3at 17081 (emphasis added).

C. The Electric Utility’ s Subsidies for Click

A few years after Click was created, in April 2000 PriceWaterhouseCoopers, an
independent accounting and consulting firm, performed areview of Click’ s financial
performance. It recommended that capital and operating expenses be segregated between those
that supported commercial telecommunications functions and those that supported electric
utility functions. Ex. 12; see Ex. 13 at 20483. Tacoma Power subsequently hired the
conaulting firm of Virchow, Krause & Company in 2003 to assess the reasonableness of the
methods being used to alocate Click’ s capital and operating expenses between “ power” and
“commercia” applications. “Power” applications were defined as “ uses of the Click! Network

infrastructure that support electric transmission and distribution operations.” “Commercial”

Helsell Fetterman LLP
PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT 1001 Fourth Avenue, Site 4200

Seattle, WA 98154-1154
GRANTING DECLARATORY RELIEF - 8 206.292.1144 WWW .HELSELL.COM

36




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

applications were described as “ cable TV, Internet and data transport services sold to wholesale
and retail customers.” Ex. 14 at 17088.

Over the ensuing years technological and other changes, including a gradual transition
from wired connections between substations and for automated meters to wireless connections,
led to aneed to review the allocation of expenses between power applications and commercial
applications. Gaines Dep. at 20-21; Ex. 15 at 23-24 (18775-18776), 27, 49; Ex. 2 at 9099.
After athorough review of its allocation methods, in August 2015 Tacoma Power adopted
updated allocations, which were made retroactive to January 1, 2015. See Ex. 12 at 3798;
Gyaltsen Dep. at 95; Gaines Dep. at 26. These allocations were designed to account separately
for Click’ s expenses attributable to supporting the electric utility and those attributable to
supporting the commercia telecommunications business.

According to financial reports prepared by the city’ s Finance Department, the net
operating losses of Click’s commercial telecommunications business were $1,406,192 for
calendar year 2014 (based on the old alocation system), $5,267,364 for 2015 (based on the
updated allocations), and $5,742,857 for 2016. Ex. 16 at 4284-85, 4286-87, 4288-89. Those
losses were covered by using money from the electric utility. Ex. 15 at 44, 46-49; Ex. 2 at
9100; Gaines Dep at 15-16; Fosbre Dep. at 12; Gyaltsen Dep. at 27; Robinson Dep. at 38; Berry
Dep. at 27. In 2015 it was estimated that electric rates would be reduced by 2 to 3% if the Click
subsidy wereremoved. Ex. 17 at18179; Ex. 9 at 5; Gyaltsen Dep. at 84-85; Gaines Dep. at 28.

Section 4.15 of the Tacoma City Charter requires that at least every ten years the city

council must cause a competent consulting firm to perform a* general management review” of
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al utilities under the jurisdiction of the public utility board. Ex. 6. In 2014 Sage Management

Consultants, LLC was hired to perform that review. Gaines Dep. at 29; Berry Dep. at 43. It

issued its report on November 7, 2014. Among other things, the consultant concluded that:
“Power has been subsidizing Click! and the subsidies will likely grow over time.”

Ex. 2 at 9094; 9100;

“Click! revenue should cover its total allocated cost, including direct costs, debt
service, services provided by other units, and allocated overhead. It does not and
Click! islosing money. Click! financial losses are covered by the Power fund.
This means that Power ratepayers are subsidizing Click! customers.”

ld. at 9100; and

“The Power subsidy to Click! is unfair to the Power ratepayers and should not
continue. Potential buyers or lessors [sic] for Click! could include its retail 1SPs,
Comcast, Google, and various independent operators. . . . However, it is not
certain that an acquirer or lessor [sic] would come forward. TPU should engage
an expert firm to attempt to sell or lease Click! as soon as possible. The lease
option should only be used if a creditworthy counterparty (able to sustain the
lease payments) isfound. If asaleor lease is not possible, TPU should close
Click!”

Id. at 9101. The City’s Director of Utilities, Bill Gaines, testified that he agreed with the
consultant’ s conclusions that the electric utility’ s increasing subsidies for Click were unfair to
electric ratepayers and that Click should be sold, leased or closed. Gaines Dep. at 29-32.

In response to a city councilmember’ s question whether there might be * different
accounting practices that will show Click! in the black,” Mr. Gaines explained in a May 6,
2015 memorandum to the city council and public utility board that

Tacoma Power ratepayers have been absorbing all the telecommunication

network related costs that are not recovered through telecommunication revenues,

so until revenues start exceeding costs there will continue to be subsidization by
Tacoma Power rate payers. Therefore, the adoption of different accounting
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practices (i.e. cost allocation methodology) will not solve the overarching
subsidization issue.

Ex.9at 7.

In 2015 another telecommunications company in the cable TV and internet business
(Wave Broadband) offered to buy or lease Click’ s assets. In aseries of presentationsto the
public utility board and city council, the Director of Utilities and Tacoma Power’ s entire senior
executive team, together with another utility consulting firm named CCG Consulting,
recommended that Click’ s assets be leased to Wave, as away to end or reduce the electric
utility’ s subsidies for Click. Gaines Dep at 34-35, 46; Fosbre Dep. at 28.

D. The All-In Plan

Despite the City Attorney’ s legal advice that electric revenues cannot lawfully be used
to pay for commercial telecommunications expenses that are not properly allocable to the
electric utility, and despite the virtually unanimous opinions of the utility management
professionals and consultants that the subsidies for Click were unfair to electric ratepayers and
should be ended, in December 2015 the public utility board and city council adopted resolutions
directing Tacoma Power to develop abusiness, financial and marketing plan (the “ All-In Plan™)
to provide customers with enhanced and upgraded telecommunications service, including new
retail gigabit internet service. Exs. 10, 4; Gaines Dep. at 37-38; Fosbre Dep. at 47-48, 55. The
new plan was developed over the next several months, and on September 28, 2016 the public
utility board voted 3-2 to adopt Amended Resolution No. U-10879, approving the All-In Plan
and directing TPU staff to implement it upon approval by the city council. Ex. 18, 881 and 2.
Section 4 of the Resolution provided that Tacoma Power was to transfer aminimum of $6
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million per year, and if necessary up to an additional $10 million per year, from electric
revenues to pay for Click’s capital improvements and other expenses of implementing the new
All-In Plan.

According to arefined and more detailed version of the All-In Plan prepared by Click in
March 2017, in consultation with CCG Consulting, the cumulative subsidies from electric
revenues to cover Click’s capital investments and operating losses from 2016 forward under the
All-In Plan were projected to amount to about $19.5 million by 2017, from $38.6 million to
$39.5 million by 2020, and from $58.7 to $65.6 million by 2025. Ex. 11 at 23780. It is
unsurprising that Director of Utilities Bill Gaines testified that in his view “it was not in the
interest of Tacoma Power electric ratepayers to proceed with the All-In approach.” Gaines Dep.
at 38. Moreover, as Tacoma Power Superintendent Chris Robinson testified at his deposition,
proceeding with the All-In Plan would be “inconsistent” with the legal advice set forth in the
City Attorney’s July 16, 2015 memorandum, cited above. Robinson Dep. at 123-124.

Plaintiffs filed a pre-litigation administrative claim against the City on February 21,
2017 pursuant to RCW 4.96.020, challenging the legality of the electric utility’ s subsidies for
Click’ s commercial telecommunications business. Ex. 19. Thefiling of the administrative
claim suspended for sixty days the running of any statute of limitations applicable to plaintiffs
claims. On April 21, 2017 the parties entered into a Tolling Agreement further tolling the
running of any limitations periods. Ex. 20. The complaint in this action was filed on June 22,
2017.

The further implementation of the All-In Plan has been suspended because of the filing

Helsell Fetterman LLP
PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT 1001 Fourth Avenue, Site 4200

Seattle, WA 98154-1154
GRANTING DECLARATORY RELIEF - 12 206.292.1144 WWW .HELSELL.COM

40




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

of thislawsuit. Gaines Dep. at 61. Thus, before proceeding with further implementation of the
All-In Plan, the City is apparently waiting for a ruling from the Court on whether it is legal to
use electric utility revenues to pay for capital improvements for, and to cover the ongoing and
increasing financial and operating losses of, Click’ s commercial telecommunications business.
Mr. Fosbre testified at his deposition that it was “ our hope” that this lawsuit would lead to a
declaratory judgment resolving the issue. Fosbre Dep. at 52-53.

V. Argument and Authority

A. Plaintiffs Have Standing to Sue for the Requested Relief

As electric ratepayers, the plaintiffs have standing to sue to prevent electric utility
revenues from being wrongfully diverted for unlawful purposes, such as paying for Click’s
commercia telecommunications services that do not have a sufficiently close nexusto the
electric utility’ s primary purpose of providing electricity to its customers.® As a leading case in
Washington on ratepayer standing has explained:

Appellant, being a resident and taxpayer of the city of Centraliaand a user of

electric current furnished by the city, is interested in the fund which had

accumulated from the operation of the power distribution system owned by the city
and has the right to wage an action to prevent any unlawful diversion of the
moneys in this fund, in the disposition of which, as a property owner, taxpayer and
user of power, he has some interest.

Jonesv. City of Centralia, 157 Wash. 194, 203-204, 289 P. 3 (1930). Plaintiffs also have

5Inthe case of ICNU, it has associational standing to sue on behalf of its memberswho are e ectric ratepayers of
TacomaPower. See, e.g., Pugh v. Evergreen Hosp. Medical Center, 177 Wn. App. 363, 365-366, 312 P.3d 665
(2013); Int’l Ass' n of Firefighters, Local 1789 v. Spokane Airports, 146 Wn.2d 207, 218, 34 P.3d 186 (2002);
Riverview Cmty. Grp. v. Spencer & Livingston, 181 Wn.2d 888, 894, 337 P.3d 1076 (2014), citing Five Corners
Family Farmersv. State, 173 Wn.2d 296, 304, 268 P.3d 892 (2011).
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express statutory standing to sue under RCW 80.04.440 and RCW 7.24.020.

B. Using Electric Utility Revenues to Subsidize Click’ s Commercial Telecommunications
Service Is Unlawful.

The City Attorney’s July 2015 memorandum to the mayor, city council and public
utility board (Ex. 1) sets forth adequate legal authority for granting the relief sought by this
motion for partial summary judgment. We ask the Court to review that memorandum
thoroughly and to consider it as part of the legal support for this motion. The Court should also
keep in mind that for purposes of this motion it is unnecessary to determine what kinds of
expenses are attributable or allocable to the electric utility (“ power applications”) or to Click’s
commercia telecommunications expenses (* commercial applications’), or in what amounts or
proportions. Tacoma Power and the City’s Finance Department have already made those
determinations, and for purposes of this motion the plaintiffs are not challenging the City’s
allocation methods or financial accounting.

As pointed out in the City Attorney’s memorandum, the people of the City of Tacoma
have resolved that a municipal utility’ s revenue may only be used for that utility’ s own
expenses. Tacoma City Charter, § 4.5:

The revenue of utilities owned and operated by the City shall never be used for

any purposes other than the necessary operating expenses thereof, including the

aforesaid gross earnings tax, interest on and redemption of the outstanding debt

thereof, the making of additions and betterments thereto and extensions thereof,

and the reduction of rates and charges for supplying utility servicesto consumers.

The funds of any utility shall not be used to make loans to or purchase the bonds

of any other utility, department, or agency of the City.

That principle iswell founded: it ensuresthat utility ratepayers are not exploited as a source of
general revenue for the City or for other, non-utility purposes. When utility revenueis used
Helsell Fetterman LLP
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only for necessary utility expenses, rates remain reasonably tied to actual costs, making
essential utility services like water and electricity accessible and affordable.

The public policy underlying the Charter provision is well-recognized in Washington
law. Asthe Washington Supreme Court explained a century ago, “ The object of municipal
ownership [of utilities] isto give the citizen the best possible service at the lowest possible
price... [otherwise] there can be no virtue in public ownership.” Uhler v. City of Olympia, 81
Wash. 1, 14, 151 P. 117 (1915). The“lowest possible price’ is one that covers the utility’ s
necessary costs and nothing more. Thus, amunicipal electric utility may not impose on
ratepayers the costs of activities that do not have a“ sufficiently close nexus’ to the utility’s
primary purpose of “ supplying electricity to the municipal corporation and its inhabitants.”
City of Tacoma v. Taxpayers of Tacoma, 108 Wn.2d 679, 695-696, 743 P.2d 793 (1987); see
Okeson v. City of Seattle, 159 Wn.2d 436, 450, 150 P.3d 556 (2007) (“ Okeson 1117).8 In Okeson
[11 the Court held that Seattle City Light could not impose on ratepayers costs associated with
paying other parties for mitigating their greenhouse gas emissions, because “ combating global
warming is a general government purpose, albeit a meritorious one, and not a proprietary utility
purpose.” 1d. at 439. Since the emissions mitigation program did not have a sufficiently close
nexus to supplying electricity to utility customers, the Court held that “ mitigation expenses

must be borne by general taxpayers rather than utility ratepayers.” 1d.

6 Okeson was multifaceted litigation with separate appell ate decisions on different phases of the case. Okeson I,
150 Wn.2d 540 (2003), held that electric utility revenues could not be used to pay for public street lighting; Okeson
[1, 130 Wn. App. 814 (2005), held that dectric utility revenues could not be used to pay for public art not directly
related to the utility; and Okeson 111 held that electric utility revenues could not be used to pay other partiesfor
mitigating their greenhouse gas emissions, as part of the city’' s program to combat globa warming.
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Asexplained in the City Attorney’s July 2015 legal memorandum, City Charter 84.5
also echoes the public accounting principles set forth in RCW 43.09.210, sometimes referred to
as the state accountancy act or the local government accounting statute. That statute requires,
among other things, that

All service rendered by, or property transferred from, one department, public

improvement, undertaking, institution, or public service industry to another, shall

be paid for at its true and full value by the department, public improvement,

undertaking, institution, or public service industry receiving the same, and no

department, public improvement, undertaking, institution, or public service

industry shall benefit in any financial manner whatever by an appropriation or

fund made for the support of another.

The statute prohibits one governmental entity or “ undertaking” from receiving services from
another for free or at a reduced cost absent a specific statutory exemption. Okeson v. City of
Seattle, 150 Wn.2d 540, 557 (2003) (“Okeson 1”). Under that statute, Click’ s cable television
and internet business cannot lawfully receive subsidies from the electric utility without
reimbursing the utility for those subsidies at “true and full value.”

Thefact that Click’ s telecommunications business is a separate “ undertaking” from the
electric utility has been clear from itsinception. The 1996 ordinance creating Click explicitly
established it as “ a separate system” of the Light Division. Ex. 7, 82.1. The follow-up
ordinance in 1997 described the new, separate system’ s internet transport and cable TV services
as“new businesslines,” i.e., asdifferent business lines from the electric utility’ s traditional
business of supplying electricity to customers. Ex. 8 at 20290. Asthe City Attorney’ s July

2015 legal memorandum points out, the legal authority for the City’ s operation of the Click

telecommunications business is entirely different from its authority for operating the electric
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utility. Ex. 1at 1 & 3-5. Even the state and city taxes and tax rates payable by the electric
utility are separate and apart from the taxes payable by the telecommunications business. See
Ex. 21 at 27.” Thefact that the City chose, for whatever reasons of administrative convenience,
to organize the Click commercial telecommunications business as part of Tacoma Power, has
no more legal significance than the city’ s decision to organize both the electric utility and the
city’ srail business as part of the Department of Utilities (TPU).

For the reasons set forth in the City Attorney’ s July 2015 legal opinion, state law and
the city charter prohibit the City’ s electric utility from subsidizing the City’ s commercial
telecommunications business, and “ telecommunication system costs associated with providing
both electricity to utility customers and commercial telecommunications services to the public
must be alocated and then paid separately by the two enterprises.” Ex. 1at 7. Tacoma Power
and the City’ s Finance Department have been making those alocations, but the City has been
wrongfully, unfairly and illegally allowing the burden of Click’ s financial losses to be imposed
on electric ratepayers, whether they are Click customers or not.

Regjecting the recommendation of utility professionals, and in stubborn defiance of good
legal advice from the City Attorney, the public utility board (by the slimmest possible vote
margin) and the city council began implementing the so-called “ All-In Plan,” which would

make the situation worse by greatly increasing the amounts of illegal subsidies for the

7 See RCW 82.04.250, .257 & .290 (state B& O tax on cable TV service); RCW 82.04.270 (state B& O tax on
wholesaleinternet service); RCW 82.16.010(4), 82.16.020(1)(b), 82.02.030, WAC 458-20-119 (state public utility
tax on el ectric business); Tacoma Municipal Code 6A.100.010 (7.5% city earnings tax on electric revenues and 8%
on cable TV revenues), 6A.40.050 (city tax on cable service), 6A.30.050 (city B& O tax on cable TV service and
wholesaleinternet service), 16A.03.050 (city franchise fee on cable TV service).

Helsell Fetterman LLP

PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT 1001SF0t‘:|”h®‘fg;i§U1“fSizoo
eattle, -
GRANTING DECLARATORY RELIEF-17 206.292 1144 WWW HELSELL COM

45




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

foreseeable future. Although further implementation of the All-In Plan has apparently been
suspended as aresult of the filing of this lawsuit, the electric utility continues to pay for Click’s
ongoing commercia telecommunications losses. The Court should put an end to these unlawful
subsidies by confirming the City Attorney’ s July 2015 legal advice, and should declare
judicially that electric utility revenues cannot be used to pay for expenses attributable or
properly allocableto Click’s commercial telecommunications business.

C. There Are Also Good Policy Reasons for Granting the Requested Declaratory Relief.

The law, the equities and good policy align in this case. Electricity is afundamental
human need in the modern world. People need electricity to warm their homes and prepare
food to feed their families. It isunfair and bad policy to force electric ratepayers to bear
extraneous costs that do not have a*“ sufficiently close nexus’ to the provision of electric service
-- especially in acity like Tacoma, where there are many people living in poverty or just barely
scraping by. The misappropriation of electric utility revenue results in higher rates for electric
service for all ratepayers, whether Click customers or not. This defeats “[t]he object of
municipal ownership [of utilities] [which] is to give the citizen the best possible service at the
lowest possible price...[otherwise] there can be no virtue in public ownership.” Uhler v. City of
Olympia, supra, 81 Wash. at 14.

Even if publicly owned cable TV and internet service is a good idea that should be
subsidized by the government, electric utility revenueis not alegal or appropriate source for the
subsidy. If the City considers Click to be an important service for Tacoma residents, the City

can subsidize Click by using the City’ s general fund or other revenue sources. Asthe
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Washington Supreme Court stated so succinctly in Lane v. City of Seattle, 164 Wn.2d 875, 884,
194 P.3d 977 (2008) (holding that municipal water utility revenues cannot lawfully be used to
pay for fire hydrants, since fire protection is a general governmental purpose not a proprietary
utility purpose), “The question is not whether there will be...hydrants, but who must pay for
them.” Here, the issue presented is not whether there should be municipal ownership of a
telecommunications business, but who should pay for it. The answer may be that the customers
of that business or perhaps the City’s general fund should pay for it, but it is unfair, illegal and
bad policy to impose those costs on electric utility ratepayers.
V. CONCLUSION

For the foregoing reasons, the Court should grant plaintiffs’ motion for partial summary
judgment declaring that electric utility revenues and funds may not be used to pay for Click
expenses or capital improvements that are attributable or properly allocable to commercial

telecommunications service rather than electric utility service.

™™
Respectfully submitted thisaQ day of December, 2017.

HELSELL FETTERMAN LLP

o D97 Jvan

David F. Jurca, WSBA No. 2015

Andrew J. KinstletY WSBA No. 12703

Emma Kazaryan, WSBA No. 49885
Attorneys for Plaintiffs
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

EDWARD E. (TED) COATES, et al., NO. 17-2-08907-4

Paintiffs, DECLARATION OF TYLER PEPPLE
IN SUPPORT OF PLAINTIFFS

V. MOTION FOR PARTIAL SUMMARY
JUDGMENT GRANTING

CITY OF TACOMA, DECLARATORY RELIEF

Defendant.

Tyler Pepple declares as follows:
1 | am an attorney for Industrial Customers of Northwest Utilities (“ICNU”). |
have persona knowledge of the matters set forth below.
2. ICNU is a plaintiff in this action, and | am authorized to submit this declaration
on its behalf.
3. ICNU is an incorporated, non-profit association of large industrial customers of
electric utilities in the Pacific Northwest. A list of ICNU membersis attached hereto as Exhibit

A. A number of members of ICNU are electric ratepayers of Tacoma Power.
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4. ICNU is the leading advocate for Northwest industry on issues related to the use
and affordability of electric energy. ICNU supports sustainable and strong economic growth
within the region. ICNU accomplishes its mission by representing members' interests before
regulatory agencies and policymakers at the utility, state, regional, and federal levels. ICNU’s
actions are based on the fundamental belief that a healthy, growing industrial base promotes a
rich and vibrant Northwest economy.

5. Members of ICNU that are Tacoma Power electric ratepayers have an interest in
preventing unlawful diversions of Tacoma Power electric revenues for purposes that do not
have a sufficiently close nexus to the electric utility’s primary purpose of supplying electricity
to its customers. Even members of ICNU that are not customers of the Tacoma Power electric
utility have an interest in preserving and enforcing general legal principles prohibiting unlawful
diversions of electric utility revenues.

6. Under well established principles of associational standing, ICNU is authorized
to serve as a plaintiff in this action to protect its members’ interests as described above.

I declare under penalty of perjury under the laws of the State of Washington that the
foregoing is true and correct.

Signed and dated this @ day of December, 2017, at Portland, Oregon.

>

7 Tyler Pepple
DECLARATION OF TYLER PEPPLE IN SUPPORT OF Helsell Fetterman LLP
PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT 1°°1S::tlt""h v'cxegg;?sz‘:':% :200
e,
GRANTING DECLARATORY RELIEF - 2 206.292.1144 WWW.HELSELL.COM
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ICNU Members

Airgas USA, LLC

Air Liquide

Air Products

AzkoNobel

Alcoa

Amcor Rigid Plastics
Axiall, LLC

Boeing

Boise Cascade, Inc.
Columbia Steel

Darigold

Dyno Nobel, Inc

Emerald Performance Materials
Evraz, Inc

Freres Lumber
Georgia-Pacific

Inland Empire Paper Co.
Intel Corp.

International Paper

JR Simplot

Kapstone Kraft Paper

Lamb Weston

Legacy Health

Linde, Inc

Microsoft Corporation
Nippon Dynawave Packaging Co.
NORPAC Foods

North Pacific Paper Company
Northwest Hardwoods
Packaging Corp. of America
Ponderay Newsprint
Precision Castparts

REC Solar Grade Silicon
Schnitzer Steel Industries
Shell Oil Products US
Solvay Chemicals

Tesoro Refining & Marketing Co.
Timber Products

Wah Chang

West Linn Paper Co.
WestRock

Weyerhaeuser NR Co.
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E-FILED
IN COUNTY CLERK'S
PIERCE COUNTY, WA§

December 28 2017 2

KEVIN STOC
COUNTY CLEH

Honorable Susan K. SerkgO: 17-2-089(
Hearing Date: February 23, 2018
Hearing Time: 9:00 am.

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

EDWARD E. (TED) COATES, ¢t al., NO. 17-2-08907-4
Plaintiffs, DECLARATION OF DAVID F. JURCA
IN SUPPORT OF PLAINTIFFS
V. MOTION FOR PARTIAL SUMMARY
JUDGMENT GRANTING
CITY OF TACOMA, DECLARATORY RELIEF
Defendant.

David F. Jurca declares as follows:

| am an attorney for the plaintiffs in this action. | have persona knowledge of the
matters set forth below.

1 Attached hereto as Exhibit 1 is acopy of amemorandum dated July 16, 2015
from then-City Attorney Elizabeth Pauli (how City Manager) and then-Chief Deputy City
Attorney William Fosbre (now City Attorney) to the City of Tacoma s mayor, city council, and
public utility board. It was marked as deposition exhibit 7 and was identified in deposition

testimony of Tacoma Power Superintendent Chris Robinson at 119-120, in deposition

DECLARATION OF DAVID F. JURCA Helsell Fetterman LLP
IN SUPPORT OF PLAINTIFFS MOTION FOR PARTIAL 1001 Fourth Avenue, Site 4200
SUMMARY JUDGMENT GRANTING DECLARATORY RELIEF - 1 Seattle, WA 98154-1154

206.292.1144 WWW .HELSELL.COM

OFFICE
pPHINGTON

140 PM

RK
D7-4
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testimony of Director of Utilities William Gaines at 39-40, and in deposition testimony of City
Attorney William Fosbre at 37. Pertinent excerpts from the transcripts of all depositions
referenced in this declaration are attached hereto as Exhibits 22-28.

2. Attached hereto as Exhibit 2 is a copy of an excerpt regarding the Click!

Network (“ Click”) from a management review report dated November 7, 2014 prepared by
Sage Management Consultants, LLC, pursuant to arequirement in Tacoma’ s City Charter for
periodic management reviews of the City’ s utilities. It was marked as deposition exhibit 44 and
was identified in the Robinson Dep. at 64-65, 88-89, the Gaines Dep. at 28-32, and the Fosbre
Dep. at 15-16.

3. Attached hereto as Exhibit 3 isacopy of Click General Manager Tenzin
Gyaltsen’ s January 31, 2017 written response to a city council member’ squestions. It was
marked as deposition exhibit 41 and was identified in the Gyaltsen Dep. at 136.

4, Attached hereto as Exhibit 4 is acopy of Resolution No. 39347 adopted by the
Tacoma City Council on December 15, 2015. It was marked as deposition exhibit 64 and was
identified in the Fosbre Dep. at 55.

5. Attached hereto as Exhibit 5 is acopy of pertinent excerpts from an Official
Statement for an issuance in 2017 of City of Tacoma Electric System Revenue Bonds. The
Official Statement was marked as deposition exhibit 51 and was identified in the Robinson Dep.
at 170-171.

6. Attached hereto as Exhibit 6 is acopy of pertinent excerpts (883.5, 3.6, and 4.1 —

4.23) of the Tacoma City Charter, as downloaded from the City’ s website.

DECLARATION OF DAVID F. JURCA Helsell Fetterman LLP
IN SUPPORT OF PLAINTIFFS MOTION FOR PARTIAL 1001 Fourth Avenue, Site 4200
SUMMARY JUDGMENT GRANTING DECLARATORY RELIEF - 2 Seattle, WA 98154-1154

206.292.1144 WWW .HELSELL.COM
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7. Attached hereto as Exhibit 7 is acopy of Ordinance No. 25930 adopted by the
Tacoma City Council on July 23, 1996. It was marked as deposition exhibit 2 and was
identified in deposition testimony of former Tacoma Power Superintendent Steven Klein at 42-
43

8. Attached hereto as Exhibit 8 is acopy of Substitute Resolution No. 33668
adopted by the Tacoma City Council on April 8, 1997, as produced by the City in responseto a
public records request by plaintiffs’ counsel.

0. Attached hereto as Exhibit 9 is acopy of amemorandum dated May 6, 2015
from Director of Utilities William Gaines to the City’ s mayor and city council. It was marked
as deposition exhibit 20 and was identified in the Gaines Dep. at 34.

10. Attached hereto as Exhibit 10 is a copy of Amended Resolution U-10828
adopted by the City’ spublic utility board on December 3, 2015. It was marked as deposition
exhibit 62 and was identified in the Fosbre Dep. at 47-48.

11. Attached hereto as Exhibit 11 is acopy of pertinent excerpts from the Click
Network Business Plan as revised March 20, 2017. The Plan was marked as deposition exhibit
43 and was identified in the Gyaltsen Dep. at 139-140.

12. Attached hereto as Exhibit 12 is acopy of the April 24, 2000 Click! Network
Financial Performance Review prepared by PriceWaterhouseCoopers. It was marked as
deposition exhibit 3 and was identified in the Klein Dep. at 53-54.

13. Attached hereto as Exhibit 13 is acopy of aMarch 18, 2013 summary of Click’s

asset and expense alocations prepared by Tacoma Power’ s Rates, Planning & Analysis section.

DECLARATION OF DAVID F. JURCA Helsell Fetterman LLP
IN SUPPORT OF PLAINTIFFS MOTION FOR PARTIAL 1001 Fourth Avenue, Site 4200
SUMMARY JUDGMENT GRANTING DECLARATORY RELIEF - 3 Seattle, WA 98154-1154

206.292.1144 WWW .HELSELL.COM
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It was marked as deposition exhibit 10 and was identified in the Gyaltsen Dep. at 32-33.

14. Attached hereto as Exhibit 14 is acopy of the July 23, 2003 Review of Cost
Allocations for Click! Network prepared by Virchow Krause & Company. It was marked as
deposition exhibit 5 and was identified in the Klein Dep. at 75-76.

15. Attached hereto as Exhibit 15 is a copy of pertinent excerpts from a PowerPoint
slide presentation given on May 20, 2015 to the Tacoma City Council by various executives of
Tacoma Power and the Moss Adams, LLC accounting firm. It was marked as deposition
exhibit 6A and was identified in the Gyaltsen Dep. at 100-103 and the Robinson Dep. at 102-
103.

16. Attached hereto as Exhibit 16 are copies of certain monthly financial reports,
including year-to-date information, regarding Click’ s commercial telecommunications
operations. These reports were included in acompilation of such reports that was marked as
deposition exhibit 13 and was identified in the Gyaltsen Dep. at 40-42, in deposition testimony
of City of Tacoma Finance Director Andrew Cherullo at 39-43, and in deposition testimony of
Tacoma Power’ s Rates, Planning & Analysis section manager William Berry at 37-40.

17. Attached hereto as Exhibit 17 is acopy of written responses, prepared by Click
General Manager Tenzin Gyaltsen and the Rates, Planning & Analysis section of Tacoma
Power, to certain questions asked by city council members at aMarch 31, 2015 joint study
session of the city council and public utility board, with handwritten notes by Tacoma Power
Superintendent Chris Robinson. It was marked as deposition exhibit 16 and was identified in

the Gyaltsen Dep. at 60-62 and the Robinson Dep. at 50-51.

DECLARATION OF DAVID F. JURCA Helsell Fetterman LLP
IN SUPPORT OF PLAINTIFFS MOTION FOR PARTIAL 1001 Fourth Avenue, Site 4200
SUMMARY JUDGMENT GRANTING DECLARATORY RELIEF - 4 Seattle, WA 98154-1154
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18.  Attached hereto as Exhibit 18 is a copy of Amended Resolution No. U-10879
adopted by the City’s public utility board on September 28, 2016. It was marked as deposition
exhibit 33 and was identified in the Fosbre Dep. at 80-81.

19.  Attached hereto as Exhibit 19 is a copy of plaintiffs’ February 21, 2017 pre-
litigation administrative “Claim for Damages” filed with the City of Tacoma, omitting
numerous pages of supporting documents that were attached to the claim.

20.  Attached hereto as Exhibit 20 is a copy of the April 21, 2017 tolling agreement
entered into by the parties to this case.

21.  Attached hereto as Exhibit 21 are copies of pertinent excerpts from Tacoma
Power’s 2016 Annual Financial Report. The Financial Report was marked as deposition exhibit
50 and was identified in the Robinson Dep. at 169-170.

22.  Attached hereto as Exhibits 22 through 28 are excerpts from the transcripts of
deposition testimony (including witnesses’ correction sheets received to date) given in this
action by William Berry (Exhibit 22), Andrew Cherullo (Exhibit 23), William Fosbre (Exhibit
24), William Gaines (Exhibit 25), Tenzin Gyaltsen (Exhibit 26), Steven Klein (Exhibit 27), and

Chris Robinson (Exhibit 28), respectively.

I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

Signed at Seattle, Washington thisli %y of December, 2017.

Doif Gesnen

David F. Jﬁrc%WSBA No. 2015

DECLARATION OF DAVID F. JURCA Helsell Fetterman LLP

IN SUPPORT OF PLAINTIFFS’ MOTION FOR PARTIAL 1001 Fourth Avenue, Suite 4200
SUMMARY JUDGMENT GRANTING DECLARATORY RELIEF - 5 082 e et cou
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’Ibco__@__ma City of Tacoma Memorandum

TO: Mayor Strickland and. City Council Members
Public Utility Board : @()
FROM: Elizabeth A. Pauli, City Attorney “ .
: William C. Fosbre, Chief Deputy City Attorney %&éwﬂ

SUBJECT: The City and TPU’s Authority and Obligatidns Related to Providing
Commercial Telecommunications Services to the Public

DATE: July 16, 2015

QUESTION

What are the City and TPU’s authority and obligations related to providing commercial
telecommunication services (cable television and broadband internet) to the public?

- BACKGOUND AND ANALYSIS

Washington State law grants cities the authority to own and operate various utilities.

See RCW 35.92.010, waterworks; RCW 35.92.020, sewerage and solid waste;

RCW 35.92.030, asphalt plants; RCW 35.92.040, cold storage plants; RCW 35.92.050, .
gas and electricity plants; and RCW 35.92.060, transportation systems.

The citizens of Tacoma, through City Charter Section 4.1, have vested authority in the
City to own and operate state-authorized utilities within or outside its corporate limits.

Section 4.1 - The City shall possess all the powers granted to cities
by state law to construct, condemn and purchase, purchase, acquire,
add to, maintain, and operate, either within or outside its corporate
limits, including, but not by way of limitation, public utilities for
supplying water, light, heat, power, transportation, and sewage and
refuse collection, treatment, and disposal services or any of them, to
the municipality and the inhabitants thereof; and also to sell and deliver
any of the utility services above mentioned outside its corporate limits,
to the extent permitted by state law.

Additionally, the citizens of Tacoma, through City Charter Section 4.5, have mandated
that all revenue of City-owned and operated utilities be used only for the necessary
operating expenses of the utilities. Utility revenue shall never be used to make loans to
any other utility, department, or agency of the City.

‘Section 4.5 — The revenue of utilitles owned and operated by the City
shall never be used for any purposes other than the necessary operating
expenses thereof, including the aforesaid gross earnings tax, interest on

C:\Usesstbill fosbre\dppDatidLocalMicrosoMWindowst Temporary Internet Files:

wercinl Telecommunications Services
{2).docx
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Mayor Strickland -2- O July 16,2015
City Council Members ' :
Public Utility Board

and redemption of the outstanding debf thereof, the making of additions
and betterments thereto and extensions thereof, and the reduction of
rates and charges for supplying utility services to consumers. The funds
of any utility shall not be used to make loans to or purchase the bonds of
any other utility, department, or agency of the City. '

City Charter Section 4.5 is consistent with both the Washington state statute that
governs local government accounting and case law interpreting the appropriate use
of utility revenues. See RCW 43.09.210 and Okeson v. City of Seattle,

150 Wn.2d 540 (2003).

RCW 43.09.210 Local government accounting — Separate accounts
for each fund or activity — Exemption for agency surplus personal
property. .

Separate accounts shall be kept for every appropriation or fund of a
taxing or legislative body showing date and manner of each payment
made therefrom, the name, address, and vocation of each person,
organization, corporation, or association to whom paid, and for what
purpose paid.

Separate accounts shall be kept for each department, public '
improvement, undertaking, institution, and public service industry under
the jurisdiction of every taxing body. .

All service rendered by, or property transferred from, one department,
public improvement, undertaking, institution, or public service industry to
another, shall be paid for at its true and full value by the department, -
public improvement, undertaking, institution, or public service industry
recelving the same, and no department, public improvement,
undertaking, Institution, or public service industry shall benefit in any
financial manner whatever by an appropriation or fund made for the
support of another. : - : -

All unexpended balances of appropriations shall be transferred to the
fund from which appropriated, whenever the account with an
appropriation is closed.

This section does not apply to agency surplus personal property handled
under RCW 43.19.1919(5).

The local government accounting statute prohibits one governmental entity from

recelving services from another governmental entity for free or at reduced cost absent a
specific statutory exemption. Okeson v. City of Seattle at 557. In applying this law the
State Supreme Court held in Okeson that the City's electric utility could not maintain the

C:\Usersthill fasbreVipp Dot LocaliMicrasof\¥indows\Temporary huernet Files\Content. Outlook KXPEYI3NMema-Commercial Telecommunications Services
{2).docx

TAC_PRA_HF_0001948

59



Mayor Strickland -3~ July 186, 2015
City Council Members '
Public Utility Board

City's general government street lights without being paid for the value of the service.

Okeson v. City of Seattle at 558. Street lighting costs must be accounted for separately
and paid from non-utility revenues. 1d. ,

Among all of the listed utilities authorized under state law (see Chapter 35.92 RCW,
supra), the citizens, through City Charter Section 4.10, granted the Public Utility Board
authority over only the electric, water, and belt line railway utility systems. Without an
express delegation of authority from the City Council to the Public Utility Board, the
Public Utility Board cannot exercise authority over any other municipal services or
functions of the City.

Section 4.10 — The Public Utility Board, subject only to the limitations
imposed by this charter and the laws of this state, shall have full power
to construct, condemn and purchase, acquire, add to, maintain, and
operate the electric, water, and belt line railway utility systems.

The City Charter does not prohibit the City Council from delegating additional authority
to the Public Utility Board. ‘

State law (specifically Chapter 35.92 RCW) does not grant cities authority to provide
- commercial telecommunication services (cable television and broadband internet) to
the public.! Furthermore, no other state statute specifically authorizes cities to provide
such services. Instead, the Washington appellate courts have ruled that a city's
authority to provide commercial telecommunicatlon services rests in a city's broad
authority to self-govern in areas of local concern. When a city provides commercial
telecommunication services to the public, it Is not acting as a public utility. See City of

. Issaguah v. Teleprompter Corp, 83 Wn.2d 567, 570 (1980), and Rohrback v. City of
Edmonds, 162 Wn. App. 513 (2011).2

! As noted above, the City Is expressly authorized by state statute to own, operate, and compete against
private water and power utilities. Because City-provided cable and Internet services are not expressly
authorized by state law, there are no Washington court decisions exploring the limits of this authority. -
%1n 2000, the State Legislature expressly granted Public Utility Districts and Port Authorities the power to
own and operate telecommunications systems, but limited this authority to only providing *wholesale"
internet services. State law requires these governmental entities to “separately account of any revenues
and expenditures for those services.... Any revenues recelved ...must be dedicated to costs incurred to
bulld and maintain any telecommunication facilities constructed, installed or acquired to provide.such
services, including payments on debt Issued to finance such services.... When a public utility district
provides wholesale telecommunications services, all telecommunication services rendered to the district
for the district's Internal telecommunications needs shall be allocated or charged at its true and full value.
A public utility district may not charge its nontelecommunications operations rates that are preferential or
discriminatory compared to those it charges entitles purchasing wholesale telecommunications services.”
RCW 54.16.330 :

C:AUsershill fosbre\AppDataiLocat\Microsofl IWindowsi Temporary terier Files\Content. Outloot\KXPEYI A femo-Conunercial Telecommunications Services
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A recent order of the United States Federal Communications Commission does not
change the fact that telecommunication services are not considered a municipal/public
utility under Washington State law. See FCC GN Docket No. 14-28, Report and Order
.on Remand, Declaratory Ruling and Order Adopted February 26, 2015. The Federal
Communications Act does not use the term “ytility.” The term “utility” is a state-level
classification. As an alternative to this term, the Communications Act classifies services
principally into “information seérvices" and “telecommunications services.” The
February 26, 2015, FCC order reclassified broadband internet services from an
“information service” (lightly regulated) to a “telecommunications service," also known
as a “Title lI" service — in reference to Title Il of the Communications Act. Title Il has
what the FCC likes to call “utility-style" provisions (rate setting, for example). The
reclassification was driven by a desire on the part of the FCC to issue net neutrality
rules that would survive legal challenge, but not from a desire to regulate all aspects of
broadband service. Consequently, the FCC has also taken steps under its authority to
forbear the application of Title 1| requirements to broadband. The result Is many, many
of the rules that would otherwise apply to a Title Il service do not apply to broadband
per the FCC-order. As the FCC states in its order: “Unlike the application of Title il to
incumbent wireline companies in the 20th Century, a swath of utility-style provisions
(including tariffing) will not be applied.” See page 12. The FCC also says: “[W]e are
not regulating broadband Internet access service as a utility or telephone company.”
See FN 1274. The FCC order does not alter prior court decisions from the Washington
State Supreme Court and Court of Appeals that ruled telecommunication services
provide by a city are not public utilities.

The Public Utility Board’s authority is limited to approving only those activities that bear
a sufficiently close nexus to the purpose of providing electric, water, or rail services to
its customers. See City of Tacoma v. Taxpayers of Tacoma, 108 Wn.2d 679 (1987).

in this legal vein, the Public Utility Board has authority to approve the construction of a
telecommunication system for use by the City's electric, water, and rail utilities if It will
enhance utility services provided to the City’s utility customers. The Public Utility Board
also has authority to sell (on a temporary or permanent basis) excess or surplus system
capacity not currently needed for effective delivery of utility services. See

RCW 35.94.010 and 35.94.040

RCW 35.94.010 Authority to sell or let.

A city may lease for any term of years or sell and convey any public utility

works, plant, or system owned by it or any part thereof, together with all or
~ any equipment and appurtenances thereof.

RCW 35.94.040 Lease or sale of land or property originally acquired
for public utllity purposes.

Whenever a city shall determine, by resolution of its legislative authority,
that any lands, property, or equipment originally acquired for public utility

C\Users\bill fasbre\ippData\Local\Microsoft Windows\Temporary Iniernet Files\Cantent. Outiook\K XPEYD3 Meno-Commerclal Telecommunications Services
(2).ddocx )

TAC_PRA_HF_0001950

61



Mayor Strickland -5- , ‘ July 16, 2015
City Council Members ' ‘
Public Utility Board

purposes is surplus to the city's needs and is not required for providing
continued public utility service...may cause such lands, property, or
equipment to be leased, sold, or conveyed....

The Public Utility Board is also bestowed with authority under state law to make all
contracts and “to engage in any undertaking necessary to make [the City's] municipal
electrical system efficient and beneficial to the public.” Qkeson | v. City of Seattle,

130 Wn. App. 814, 821 (2005). As mentioned above, this authority is limited. The
Public Utility Board may not act beyond the purposes of the statutory grant of power
under both City Charter Section 4.10 and Washington State law related to providing the
utility services as listed in Chapter 35.92 RCW, and specifically RCW 35.92.050
(providing electricity). ‘A utility activity is within the purposes of RCW 35.92.050 (and
City Charter Section 4.10) only if it bears “a sufficiently close nexus to the purpose and
object the Legislature intended to serve in granting the power to operate an electric
utility,” which is the supply of electricity to the municipality and its inhabitants, |d. at 822
(quoting Tacoma v. Taxpayers, 108 Wn.2d at 696). :

Although the Public Utility Board can authorize Tacoma Power to construct and operate

a telecommunications system for utility purposes, and arguably, sell surplus capacity,
RCW 35.92.050 and City Charter Section 4.10 do not necessarily grant the Public Utility
Board the authority to provide commercial telecommunication services to the public
because such services are not sufficiently related to the production or delivery of electric
services.

In 1997, the City Council officially delegated authority to the Public Utility Board to own
and operate a telecommunication system for the purposes of providing commercial
services (cable television and wholesale broadband internet) to the public. See
Substitute Resolution No. 33668. Pursuant to that resolution, the City Council expressly
authorized the Public Utility Board to approve “business and third party agreements, as
appropriate under the City Charter, Tacoma Municipal Code and other applicable laws,
and the City Council shall continue to be involved in the major policy decisions including
construction contracts, rate setting policies, debt financings, the public rights-of-way use
for telecommunications and quarterly reviews.”

The Public Utility Board provides commercial telecommunications services based on

- this delegated authority from the Tacoma City Council, not based on its authority to

govern the operations of the City's electric utility under City Charter Section 4.10.

City electric utility revenues may be used to maintain the telecommunication system
while it is being used to provide electric utility services to electric customers,

City electric utility revenues may not be used to pay for the costs directly associated _
(such cable programming, set top boxes, marketing, etc.) with providing commercial
telecommunications services (cable television and wholesale broadband internet) to the
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public. These costs are not sufficiently related to providing electricity to utility
customers, thus must be paid for from non-utility revenues. Non-utility revenues can

- Include rates or charges to the telecommunication services customers or general
government tax dollars. General government tax dollars can be used to offset the costs
of providing municipal services (think theater district, Tacoma Dome, etc.).

Costs incurred to maintain the portions of fhe telecommunication systemused to -
serve both electric utility customers and commercial telecommunication services
to the public must be distributed based on an allocation methodology.

The allocation of costs incurred for services provided between two city departments or
enterprises is governed by RCW 43.07.210. The City Council and the Public Utility .
Board have discretion in determining what methodology it will use to allocate costs.

See Cedar River Water and Sewer District v. King County, 178 Wn.2d 793 (2013). The
methodology need only be reasonable and does not need to be the bestor most
accurate formula, especially if a formula is inefficient, costly, or burdensome, as

* compared to any increase in accuracy. Pro rata share, percentage of budget,

FTE counts, number of computers, or similar types of formulas appear to be suificient -
under the court's reasoning to allocate costs. As long as the methodology Is followed
throughout the budget year, there s no legal requirement to true-up to actual
expenditures or provide refunds if a given fund budget runs a surpius. 1d. A court will
look at the size of any allocation error in relationship to the total costs allocated and the
amount of the operating budgets to determine if a repayment is required. In the

Cedar River case, the court did not find a potential $200,000 error to be material, given
the size of the allocated costs ($19 million) and operating budgets at issue (in excess of
$1 biilion), so no repayment was necessary.

Assuming that specific telecommunication equipment or facilities can be differentiated
between electric utility uses and commercial telecommunication uses, then costs should
be allocated accordingly. In the future, if a specific portion of the telecommunication
system s no langer used to provide electric service but still needed for commercial
telecommunication uses, then the future costs to maintain that specific portion should -
be borne solely by commercial telecommunication users or through tax dollars, but not
utility revenues. -

SUMMARY

The City's legal authority to own and operate a telecommunication system to serve
electric utility customers is very different from its authority to use the system to provide
cable television and broadband internet services to the public. The former authority
stems from state laws and court decisions governing what functions bear a sufficiently
close nexus to the primary purpose of providing electricity. The Public Utllity Board has
unquestioned authority to construct and operate a telecommunication system for the

~ benefit of serving its electric customers. The latter authority - to provide commercial
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telecommunication services to the public — exists separate and apart from the City's
electric utility functions. This latter function has been formally delegated to the Public
Utility Board to operate and administer. Administration of this function requires
separate accounting of costs and revenues associated with the commercial
telecommunication services provided to the public, as state law and the City Charter
prohibit the use of electric utility ratepayer revenues to pay for costs solely associated
with providing these commercial telecommunication services. Telecommunication
system costs associated with providing both electricity to utility customers and
commercial telecommunications services to the public must be allocated and then paid
separately by the two enterprises. Whenever the electric utility no longer needs a
specific portion of the telecommunication system, which the commerclal side is still
using, then the maintenance costs associated with this specific portion of the system
can no longer paid with electric utility revenues. : :

| trust this analysis is of assistance, and please let us know if you have any questions.

cc: TC Broadnax, City Manager .
William. A. Gaines, Director of Utilities
Chris Robinson, Tacoma Power Superintendent
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Response to questions from Council Member McCarthy
Prepared by: Tenzin Gyaltsen, Manager Click! Network
January 31, 2017

1) What will rate increase revenues be used to pay for? In what amounts?

The 2017-2018 Click! Budget includes two rate increases. The 2017 Cable TV rate increase
anticipated to begin March 1, 2017 is expected to generate approximately $4.7 million in revenue
(82 million will be generated in 2017 and the balance of $2.7 million in 2018}, and the 2018 Cable TV
rate increase anticipated to begin March 1, 2018 is expected to generate approximately $3 million
(all in 2018). In total, the 2017 and 2018 Cable TV rate increases are expected to generate
approximately $7.7 million.

As shown in the table below, Biennium-to-Biennium, O&M and Capital expenditure are expected to
increase by approximately $25.5 million ($10.4 million in 0&M and $15.1 million in Capital). The
$7.7 million in additional revenues from the two rate increases planned for 2017 and 2018 are
expected to partially cover these increases in 0&M and Capital expenditures. As shown in the last
column of the table, titled “Application of Rate Increase”, approximately $3.7 million of the
additional revenue will be used to fully cover increases in programming costs and taxes, and the
remaining $4 million will be used to cover increases in wages and benefits, City and TPU
Assessments, Other O&M and Capital expenditures.

Click! Network 2015-2016 | 2017-2018 B-T-B Application of
Increases in Expenditures Projected Budget Increase Rate Increase
External Contracts (Programming) $24,685,935 $28,060,579 $3,374,644 $3,374,644
Taxes ’ 3,232,731 3,531,222 298,491 298,491
Wages and Benefits 17,657,739 18,944,468 1,286,729 900,710
City and TPU Assessments 2,401,586 2,922,626 521,040 364,728
Other O&M 9,595,318 14,503,145 4,907,827 677,508

Total O&M $57,573,309 $67,962,040 $10,388,731 $5,616,081
Capital $5,224,000 | $20,319,778 |  $15,095,778 $2,083,919
Total O&M and Capital $62,797,309 $88,281,818 $25,484,509 $7,700,000

2) How will rate increase affect customer prices? How will our customer prices compare with

competitors? Do we have documentation to support our contentions regarding market prices?

The rate increase will raise the prices our customers pay for Cable TV services, including Broadcast
Service, Standard Service and charges for set-top boxes. It will also commensurately raise all Cable
TV bulk rates for motels and hotels, apartment complexes and condominiums.

For inside Tacoma, the monthly rates for Broadcast and Standard services will increase by $1.70 and
$7.00, respectively. For outside Tacoma, the monthly rates for Broadcast and Standard services will
increase by $1.80 and $7.37, respectively. The maximum monthly charge for set-top boxes will also
increase from $19 to $19.99. These increases will raise Cable TV service rates on average by 12.9%.

TAC_PRA_HF_0017080




3)

Click!s current Broadcast and Standard Service rates are $5.77 and $15.00 (or 32% and 28%),
respectively, under Comcast’s rates. Click!’s proposed rates, effective March 1, 2017, for Broadcast -
and Standard Services are expected to be $4.07 and $8.00 {or 20% and 13%), respectively, under
Comcast’s rates. As noted, both rates are currently under market and are expected to remain under
market.

The documents to support the market rate differential and Comcast’s bundle and web offers were
provided on January 26, 2017, as part of staff’s response to the data request from the Government
Performance and Finance Committee.

How will rate increase affect all TPU customers? Will non-click customers pay for rate increase? If
so how much? Is there a differential between click/non-click customers?

An estimated $14.7 million in Click!’s net operating loss for the 2017-2018 Biennium is covered by
electric rate revenues. As such, the $14.7 million is already factored into the proposed Tacoma
Power electric rates.

If the proposed Click! Cable TV rate increase is passed, then no additional financial support by
electric rate revenues will be required. However, if the proposed Click! Cable TV rate increase is not
passed, then any resulting deficiency in Click! revenues arising from such action will increase Click!’s
net operating loss and require additional financial support from Tacoma Power electric rate
revenues.

In such an event, Tacoma Power’s electric customers, whether a Click! customer or a non-Click!
customer, would ultimately pay for the increase in Click!’s net operating loss through higher electric
rates.

Also, there will not be a differential between Click and non-Click! customers, as all Tacoma Power
electric customers within the various rate classes would be treated on a non-discriminatory manner.

TAC_PRA_HF_0017081
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Req. #15-1401 Amended 12-15-15

RESOLUTION NO. 39347

1 ||A RESOLUTION relating to Click! Network; authorizing Tacoma Power to prepare
a business plan to provide, in addition to retail cable television, retail internet
services including voice over data internet protoco! (“VolP"), commercial
broadband and Gigabit service (“Retail Services”).

2
3
4 WHEREAS, in 1897, the City of Tacoma, through its electrical utility,
5 ||embarked on an effort to construct and operate a state-of-the-art
; telecommunication system for the benefit of its electric utility and its electric utility
customers, and

9 WHEREAS the telecommunications system was constructed and has
10 || been in continuous operation since 1999, and has proven to provide benefits for

11 |l the City electric utility and electric utility customers located both inside and

12
outside City limits, and
13
1 WHEREAS the telecommunication system is now a vital component of the

15 || City’s electric utility and continued operation and maintenance of the system is
16 || an essential function of the electric utility, and

17 WHEREAS some of the benefits the City’s electric utility and electric utility

18 :
customers have received from the system include (1) enhanced conirol, reliability

18
20
21 || expanding telecommunication requirements in an evolving competitive electric

and efficiency of the City’s electrical system; (2) increased capability to meet the

22 || marked, including the ability to make real-time, two-way interactive

23 || communications with individual energy consumers; (3) improved traditional

24
electric products provided to consumers; (3) diversified revenue streams through

25

26

e (24
wiT: _I:Q_@b_ffé—
DATE: :

{ESLIE POST, CCR 2378

Res15-1401amend.doc-EAP/bN
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13
14
15
16
17
18
19
20
21
22
23
24
25
26

new business lines (i.e., internet transport, cable TV, etc.); and (5) maximized
return on the City's electric system assets, and

WHEREAS telecommunication technology is constantly evolving and
improving, including recent developments in the areas of voice over data internet
protocol, over-the-top video, and Gigabit-type service, and

WHEREAS the City's electric utility telecommunication system needs to
be updated and modemized to keep up with current technology, and

WHEREAS some benefits of updating and modernizing the City's electric
utility telecommunication system include allowing the utility to continue to
efficiently and effectively meet the demands of new federal regulations relating to
reliability of the electrical system, combating threats from possible cyberterrorism
acts, participating in energy iransactions and trades to balance the energy
markets in less than 15-minute increments, enhancing communication between
electric utility assets and electric utility consumers, and providing electric utility
customers a means to instantly access electric utility accounts information for
payment of bills, report outages, and obtain energy usage and conservation
information, and

WHEREAS the expenditure of City electric utility revenues to update and
modernize the electric utility telecommunication system is a necessary operating
expense of the utility, and

WHEREAS the updating and modemization of the telecommunication
system will have ancillary benefits to the City’s electric utility customers by

allowing them to access advanced telecommunication products such as voice

- 2.
Reas15-1401amend.doc-EAP/HN
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11
12
13
14
15
16
17
18
18

21

23
24
25
26

over data internet protocol, retail and commercial broadband, digital cable
television and video on-demand products, Gigabit service, Smart Cities
technology, and related and enhanced services offered as new technologies
become available (“ancillary benefits”), and

WHEREAS the efficient and orderly development and distribution of these
ancillary benefits to electric utility customers through the electric utility
telecommunication system must come through careful and deliberate planning,
and

WHEREAS the Public Utility Board passed Amended Resolution
No. U-10828, recommending the development of a business plan to the City
Council, and

WHEREAS City Council has determined that development and evaluation
of a draft business plan is in the best interests of the electric utility customers and
the City; Now, Therefore,

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF TACOMA:

Section 1. That Tacoma Power shall develop a business, financial and
marketing plan (the “Business Plan”) to provide customers with comprehensive,
accessible, competitive retail cable television and internet services including
voice over data internet protocol, retail and commercial broadband, Gigabit
service and related and enhanced services responsive to market demand and

competition as new technologies and services become available.

Res15-1401amend.doc-EAP/N
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Section 2. The Utility Board and the City Council shall, upon adoption of
this Resolution, appoint a Click! Engagemeni Commitiee to provide oversight and
assistance to Click! in the development of the Business Plan. The Click!

s || Engagement Committee shall be comprised of two (2) Public Utility Board

6 {|Members, two (2) City Council members, two (2) members of the public who
have experience in the broadband industry, one selected by the Utility Board
Chair and one selected by the Mayor, and one (1) Tacoma Power ratepayer at

10 large selected by the Mayor. All appointments shall be approved by the Board

11 |land Council. The Click! Engagement Committee shall meet to consult with Click!
12 |l on a regularly scheduled basis established by the Committee and Click!.

13 Section 3. That Tacoma Power shall present an initial Business Plan to

14
the Public Utility Board and City Council on or before April 29, 2016.

DEC 15 2015

15

16 || Adopted
17

18

19

26

Res15-1401amend.doc-EAFP/bn
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City of Tacoma City Council Action Memorandum

TO: T.C. Broadnax, City Manager

FROM: Council Member Marty Campbell

COPY: City Council and City Clerk

SUBJECT:  Resolution ~ December 15, 2015 - Click! Policy Directive - Business Plan
DATE: December 10, 2015

SUMMARY:

Authorizing Tacoma Power to prepare a business plan to provide, in addition to retail cable television,
retail intemet services including voice over data internet protocol (“VoIP”), commercial broadband and
Gigabit service (“Relail Services”),

STRATEGIC POLICY PRIORITIES:

¢ Foster a vibrant and diverse economy with good jobs for all Tacoma residents.

e Encourage and promote an efficient and effective government, which is fiscally sustainable and
guided by engaged residents.

BACKGROUND:

On April 8, 1997, the City Council passed Substitute Resolution No. 33668, which approved Tacoma
Power’s Business Plan to construct and operate a broadband telecommunication system (“System”). The
City Council and Public Utility Board (“Board”) authorized Tacoma Power to develop a state of the art
fiber optic system to: (1) support enhanced electric system contro), reliability and efficiency, (2) develop
capability to meet the expanding telecommunication requirements in an evolving compelitive electric
market, including real-time, two-way interactive communications with individual energy consumers, (3)
create greater revenue diversification through new business lines (i.e. internet transport, cable TV, etc.),
{4) enhance traditional products, and (5) maximize the return on Light Division assets.

Substitute Resolution No. 33668 further provided that the broadband “telecommunication system shall
be owned, operated and controlied by the City of Tacoma, Department of Public Utilities, Light
Division, with the Public Utility Board providing oversight and approval of third party agreements, as
appropriate under the City Charter, Tacoma Municipal Code and other applicable laws, and the City
Council shall continue to be involved in the major policy decisions.”

On December 3, 2015, the Board passed two resolutions that propose significant deviation from the
Business Plan approved by the City Council. Amended Resolution No. U-10828 requires Tacoma Power
to develop a new Business Plan related to Click!. The Business Plan would require Tacoma Power to
fund significant capital upgrades to the existing System and provide retail internet services to customers.
Substitute Resolution No, U-10829 requires Tacoma Power to solicit proposals for third-party operators
to lease portions of the System to provide retail cable and intemet services, and agree to maintain
portions of the System it uses.

The City Council has retained the right to be involved in all major policy decisions involving the
commercial aspects of the System. The Board’s action has triggered a major policy decision; therefore,
consideration of a business plan option is before the City Council for consideration and policy direction.

ISSUE:

Whether the City Council should authorize Tacoma Power to prepare a business plan to provide, in
addition to retail cable television, retail internet services including voice over data internet protocol,
commercial broadband and Gigabit service.

Revised: 04:27/2015
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Thcoma City of Tacoma City Council Action Memorandum
B

ALTERNATIVES:

Preparation of a draft Request for Proposal for a third-party to operate, use, and maintain Tacoma Power’s
telecommunication network and purchase Click!’s physical assets to offer cable television and retail intermnet
services, including voice over data intemet protocol, and commercial broadband and Gigabit service to
residential and commercial customers within Tacoma Power’s service territory.

RECOMMENDATION:
The Board, through Amended Resolution U-10828, recommends this option.

Revised: 04/27/2015
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AMENDED RESOLUTION NO. U-10828

Il| A RESOLUTION relating to Click! Network; authorizing Click! to prepare a
business plan to provide, in addition to retail cable television, retail
internet services including voice over data internet (“VolP") protocol,
commercial broadband and Gigabit service (‘Retail Services”).

4 WHEREAS the City Councit of Tacoma authorized the Department of

5 |} Public Utilities (“TPU"), Light Division (dba “Tacoma Pawer"), to implement and

51l manage a broadband telecommunication system (“Click! Network" or “Click!” as
’ authorized through City Council Substitute Resolution No. 33668, approved

° April 8, 1897, and Public Utility Board Amended Substitute Resolution U-9258
[i approved April 9, 1997), and

1" WHEREAS Tacorna Power provided retail cable TV services to

12 || customers, wholesale internel to independent Internet Service Providers

13 |l ("ISPs") who served retail customers and wholesale broadband service to

141 business customers, and

s WHEREAS the broadband telecommunication system is critical

:: infrastructure for Tacoma Power, including the connection of substations,

8 support of approximately 18,000 Gateway smart meters, as well as providing

19 || support for the City's I-net system, and
20 WHEREAS the City Charter Section 4.6 requires a vote of the people

21 || before the City may sell, lease, or dispose of any utility system, or parts thereof

22 || essential to continued effective utility service, and
23
WHEREAS the presence of Click! Cable TV in the marketplace provided
24
savings for all cable TV customers, regardless of provider, in the Click! Market
25
26

1

2015 Resolutons PowsMMENDED L-10828 Chek A In Rotat Seoice g
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Ll territory as compared to other Puget Sound market areas to an estimated

2 Il average savings of $10 million dollars a year, between 2004 and 2008, and

3 WHEREAS Click! services currently reaches 26.2% of the customers in
j the service territory with one or more of its services (Cable TV only, Internet

; only or Cable TV and Internet) according to Click! customer counts, and

. WHEREAS 61% of those polled in May of 2015 said that it would be a

8 || good idea for Click! to provide internet service directly to customers, and

9 WHEREAS Click! infrastructure could provide Gigabit internet speeds to

101 customers in the entire service territory with capital investment, and

" WHEREAS customers’ use of internet is increasing and use of Cable TV

12
is decreasing, just as the cost for Cable TV is increasing significantly for the
13
" Click! network, and
15 WHEREAS Click!'s current business model creates future potential

16 || financial losses that may require the use of Tacoma Power ratepayer funds,

17 || and

18 WHEREAS the Public Utility Board has determined that the most

1 reascnable path to meeting community objectives and financial sustainability is
Z? to pursue a business model where Click! offers additional retail products directly

99 to its customers, including retail cable TV, Internet, voice over Internet {(VolP),
23 || @nd commercial broadband services ("All-In Retail model"); Now, therefore,
24 || BE IT RESOLVED BY THE PUBLIC UTILITY BOARD OF THE CITY OF TACOMA:

25 Sec. 1. Definitions.
26

2 U-10828
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25
26

18|

a. "Click! or Glick! Network” shall mean the telecommunication section of
the Light Division of the Department of Public Utilities for the City of
Tacoma, as established and described in Public Utility Board Amended
Substitute Board Resolution U-8258 and City Council Subslitute
Resolution No, 33668.

b. “Tacoma Power” shall mean the Light Division (doing business as
Tacoma Power), of the Department of Public Utilities, for the City of
Tacoma, as eslablished by the City of Tacoma Charter Section 4.10.

¢. "Tacoma Public Utilities" shail mean the Depariment of Public Utilities
{doing business as TPU), for the City of Tacoma, as established by the
City of Tacoma Charter Article 4.

d. "Retail Services" shall mean cable television and retail internet services
including voice over data internet protocol, retall and commercial
broadband, Gigabit service and related and enhanced services offered to
customers from time to time as new technologies and services become
available,

e. “Expenditures” shall mean capital (including debt service) and
operations and mainienance {"O&M") expenses determined on a
“cash flow" basis incurred by Click! after January 1, 2016.
*Expenditures” shall not include, and Click! shall not be charged
Click! past physical plant and capital related costs made by
Tacoma Power on behalf of Click! prior to January 1, 2016.

Sec. 2. Click! shall work with consultants as appropriate to develop a
detailed business, financial and marketing pian (the "Business Plan"} to provide
customers the Retail Services and other aspects of the Business Plan
contemplated herein. The goal will be for Click! to present to the Public Utility
Board and the City Council an initial detailed Business Plan on or near April 7%,
2016. The goal will be for the Public Utility Board and City Council io approve
the initial detailed Business Plan within 60 days thereafter.

a. The Business Plan shall include annual, biennial and longer term
goals, benchmarks and measures of financial progress and
success, including

i. building customer counts and increasing market
penetration
ii. financial projection and benchmarks
iil. designing and implementing rates that support
customers count goals while providing revenue o
pay Expenditures

3 U-10828
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1 iv. achievement of revenues that exceed Expenditures to the
exient reasonably feasible

2 v. capital expendilure planning, including debt financing
3 where appropriate
vi. charging just and proper proportions of the cost and
4 expenses of other departments or offices of the City
rendering service to Click!, as required under City
5 Charter section 4.5,
6

b. The Business Plan shall also include annual, biennial and longer term
goals, benchmarks and measures of progress and success for non-

7 financial achievement, including
8 i. coordination with goals and strategic plans of TPU and the
City of Tacoma
9 ii. promotion of market competition
ili. fostering and enhancing educational opportunity and
10 economic activity in Tacoma and Pierce County
1 iv. ensuring just access to internet service regardless of
economic condition, social barriers and physical
12 ] challenges.
13 ¢. The Business Plan will make adapting to changing market conditions and
increased competition a priority, including necessary capital investments
14 to improve technologies and stay competitive.
o d. The Business Plan will authorized, but not obligate, Click! to enter info
16 i negotiations for new contracts with internet services providers using its
network on terms and conditions economically acceptable to Click! and
17 consistent with the Business Plan, including authority to purchase the
18 businesses of the existing private internet service providers using its

network. Click! will be authorized to utilize the services of third-parly
19 business valuation consutants, acceptable to all parties, in connection
with such negotiations.

20
e. The Business Plan will include analysis and action plans for the structure
21 of the Click! workforce, including the negotiation with the relevant labor
o organizations when necessary, to meet the requirements of the Business
Plan.
23

. The Business Plan shali require a separate enterprise fund

24 (subaccount) within the Tacoma Power fund to account for Click!
revenues and Expenditures.

25
g. Subject to the outcome of the legal analysis authorized under Sec. 4,

26 from January 1, 2018, going forward if Expenditures made on behalf of

4 U-10828
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1 Click! by Tacoma Power exceed Ciick! revenues during any month, such
"Excess Expenditures” shall constitute a loan or advance from Tacoma
Power to Click!, which shall be reimbursed as follows:

i. "Target Date” means December 31, 2021 or a date when

3 the cumulative Excess Expenditures reach $31.6 million,
4 whichever oceurs first.
ii. Click! shall reimburse the loans or advances from revenue
5 exceeding Expenditures as soon as possible.
iii. If Click! revenue in excess of Expenditures is insufficient to
6 reimburse loans or advances in full by the Target Date,
. Click! revenue shall be supplemented with City of Tacoma
non-utility revenue that, together with Click! revenue, will be
8 sufficient to provide full reimbursement of cumulative loans
or advances accrued prior to the Target Date within ten
] {10) years of the Target Date.
iv. The Utility Board and the City Council may, at any time,
10 fulfill their obligation to reimburse the cumulative loans or
" advances by applying the proceeds from a transaction
(license, lease, sale, efc.) transferring some or all of the
12 City's telecommunications system business to a private
“ third-party. The Business Plan shall require Public Utility
13 Board and Cily Council approval of budgets, expenditures,
rates, and charges necessary to implement the business
14 plan contemplated herein as part of the regular Tacoma
15 Power budgeting, contract, and rates approval processes.

16 " h. The Business Plan shall require Public Utility Board and City Council
approval of budgets, expenditures, rates, and charges necessary to

17 implement the business plan contemplated herein as part of the regular

18 “ Tacoma Power budgeting, contract, and rates approval processes.

10 i. The Business Plan shall provide quarterly and annual reporis to the
Public Utility Board and {o the City Council to monitor Click!s actual

20 performance relative 1o the approved business plan. Such reports shall
include financial gains and losses and the balance of the loan account

21 described below.

22 Sec. 3. The Public Utility Board and the City Council shall, upon

23 adoption of this Resolution, appoint a Click! Engagement Committee to provide

oversight and assistance to Click! in the development and implementation of the

24 || Business Plan. The Click! Engagement Committee shall be comprised of two

(2) Public Utility Board Members, two (2) City Council members, two (2)

25 || members of the public who have experience in the broadband industry, and one

o8 (1) Tacoma Power ratepayer at large appointed by the City Council. The Click!
Engagement Committee shall meet to consult with Click! on a regularly

5 U-10828
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scheduled basis established by the Committee and Click!. The Public Utility
Board and the Cily Council may consider delegating specific authority in the
2 1t governance of Click! to the Click! Engagement Commitiee in the future as the
Business Plan is further developed and implemented.

4 Sec. 4. Prior to implementing the Business Plan contemplated in this
resolution, TPU and the City's Legal Department, shall seek a legal opinion or
5 || declaratory judgment in Pierce County Superior Court, to confirm that Tacoma
Power may operate the City of Tacoma's telecommunications system in

6 | accordance with the business plan. The City's Legal Department shall include
in its request for a legal opinion or declaratory judgment, those specific
components of the business plan necessary to provide the Utility Board and the
g || City Council comfort that they may fully implement the business plan
reascnably without threat of disruption by legal chalienge. TPU and the City's
9 || Legal Department are authorized to utilize the services of third-party legal
advisors in connection with this activity.

Sec. 5. Click! shall review and resubmit rate adjustments budgeted and
proposed by Click! and approved by the Public Utility Board (previously
12 || approved by Board Resolution U-10773 on April 22, 2015), that support the
Business Plan and the City Council is requesied to approve an ordinance
13 || amending Tacoma Municipal Code Chapter 12.13, to authorize said rate
wall adjustments.

11

15 Sec. 6. A fiscal note is atlached to and incorporated in this Resolution
U-10828. The fiscal note estimates the Capital and O&M budget requirements
16 || and impacts in addition to the financial gains and losses anticipated over the

next five (5) years, in connection with the Cwbusiness plan contemplated
17 || herein, 4

18 Il Approved as to form and legality: WASLS: v S
19 ’

! Chief Deputy City Atiorney Secretary®
Adopted_ /=~ B

6 U-10828
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TACOMA FUBLIC UTILITIES
3628 South 35th Street
Tacoma, Washington 98409-3192

To: Chair and Members of the Public Utility Board

From: William A. Gaines, Direclor of Utilties/CEQ

Date: November 25, 2015

Subject: Financial Impact of Authorizing Click! to Provide Retail Internet Service Including Gigabit

Internet Service, Voice over Internet Protocol Service and Commercial Broadband
Service, and Approving a Five Year Business Plan

Background.

A varlety of business models have been developed and presented to policymakers, Including a base case
or status quo model and prospective modeis for Click! offering retail internet and cable telavision services,
Clickl offering wholesale-only internet (no video) and Click! entering inlo a private use contract involving
Tacoma Power/Click! facilities. The financial models considerad both low and high growth assumptions.
This report addresses the fiscal impact of authorizing Click! to provide retail Internet service including
Gigabit internet service, Voice over Internet Protocol Service and Commercial Broadband Service ("All-In
Retail with Gigabit mode!") along with cable television services. The All-In Retall with Gigabit model |
anticipates a loss of 1,916 Cable customers under the low growth option and a gain of 1,152 Cable
customers under the high growth option in five years, It also anticipates a gain of belween 6,412 and |
12,124 Inlernet customers, and a gain of between 5,188 and 7,563 Voice over Internet Protocol
customers, low and high respectively. Table 1 below shows the financial metrics of the All-in Retail with ;

Gigabit option.
Ipbie1
Alkin Retall | All-In Retsll
s/ Gigabit w) Glgabit
Rovenua $181.4 $207.1
G &M enditures F1853 $206.3
Capltal investment 27.7 .. 5288
Cumuistive Cash Flow {531.64 1$28.0)
Fiscal Impact:

The impact of pursing the All-In Retail with Gigabit option is that the City will incur deficit spending in the
range of $28 million 1o $31.6 million over the five-year business plan period, as shown in Table 1.
However, as noted in Table 2 below, the Retail All-In with Gigabit model begins 1o produce positive cash

flow in Year 8 under the high growth option. %‘a’“
Tabla 2 %‘Q"
LOW O TR0 TACOMA
Lumnistive POWER
. Cash Flow Cash Flow

20t6 | (513.375861)] 1523.375.860)
2017 {4893,538]]  [18,270,389)]
{5,064,205]] {23,334,

L B
(3,114,794} 142,024,900]

2877 105“ (44,803 005}

1146032 | (rressa7s)
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Tacoma Power’s 10 Largest Electric System Customers—2016

Customer Business Description  Percent of Retail Revenue
Westrock CP LLC* Pulp and Paper 5.0%
Fort Lewis Army Post Military Base 3.5
Praxair* Industrial Gases 1.7
City of Tacoma Government 14
McChord Air Force Base Military Base 1.0
Tacoma School District Education 1.0
Multicare Health System Healthcare 1.0
Pierce County Government 0.9
U.S. Oil & Refining Oil Refining 0.7
Puyallup Tribe of Indians Government 0.7
Total 16.9%

*Contract Industrial customers.
Tacoma Power

[Remainder of page intentionally left blank]
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and business consumers in the Tacoma area. As part of the contract, the two ISPs also provide customer service,
cable modem installation, customer premise equipment and technical support services to their Internet customers.

‘Click! ended 2016 with 17,468 cable TV customers, 23,344 wholesale high-speed Internet service customers, and
173 wholesale broadband transport circuits,

Click! also continues to provide the City of Tacoma I-Net services to approximately 190 sites to keep the cost of
telecommunications low for many governmental entities.

Click! Network implemented a 12.9% cable TV service rate increase effective March 1, 2017. An additional cable
TV rate increase is planned for March 1, 2018. These cable TV rate increases are expected to generate
approximately $7.7 million in additional revenue. A major portion of additional revenue will be used to cover
increases in programming costs.’

CAPITAL IMPROVEMENT PROGRAM
Tacoma Power has funded its past capital improvement programs from contributions in aid of construction, proceeds
of Parity Bonds and subordinate lien revenue bonds, and Revenues of the Electric System. The actual amounts spent

during the past five years, together with the sources of funds used, are displayed in the table below.

Historical Sources of Capital Improvement Funds

($000)
Source of Funds 2012 2013 2014 2015 ~ 2016

Parity and Subordinate Lien Bond $ 51,730 $ 35,723 $ 58,834 $ 58,003 $ 50,995
Proceeds

Contributions in Aid of 4,716 3,735 3,029 4,777 3,293
Construction :

Cash Reserves 16,643 23,656 21,160 19,301 30,536
Total $73,089 $63,114 $83,023 $82,081 $84,824

(1) Customer contributions to fund capital projects.
Source: Tacoma Power

Tacoma Power has a long-term goal to finance an average of 50% of its normal capital requirements from net
operating revenues with the balance from contributions in aid of construction received from customers and borrowed
funds. However, due to varying water conditions, the amount of the capital improvement program, and periodic cash
defeasance of outstanding Parity Bonds, the amount actually financed from net operating revenues varies from year
to year. From 2012 to 2016, Tacoma Power financed an average of 66% of its capital improvements from borrowed
funds. Tacoma Power’s policy is to fund major projects with borrowed funds.
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LITIGATION
No Litigation Concerning the 2017 Bonds

There is no litigation pending or threatened in any court (local, state, or federal) to restrain or enjoin the issuance or
delivery of the 2017 Bonds, or questioning the creation, organization, existence, or title to office of the officers of
the Department, Tacoma Power or the City, the validity or enforceability of the Bond Ordinance, or the proceedings
for the authorization, execution, sale, and delivery of the 2017 Bonds.

Other Litigation

Because of the nature of its activities, the City is subject to various pending and threatened legal actions which arise
in the ordinary course of business. The City believes, based on the information presently known, the ultimate
liability for any legal actions, individually or in the aggregate, taking into account established accruals for estimated
liabilities, will not be material to the financial position of the City or the Electric System, but could be material to
results of operations or cash flows for a particular annual period. No assurance can be given, however, as to the
ultimate outcome with respect to any particular claim. Below is a summary of certain legal matters involving
Tacoma Power.

Ted Coates, et al. v. Tacoma. On June 22, 2017, a lawsuit was filed with the City alleging Tacoma Power has been
unlawfully subsidizing the capital, operation and maintenanee expenses of its commercial telecommunications
business line (Click! Network). The customers of Click! Network are a subset of Tacoma Power’s electric utility
customers. The claimants have requested an immediate cessation of all illegal subsidies and to return funds allegedly
used to unlawfully subsidize Click! Network operations for the past three years for the benefit of the electric utility
customers. Litigation is ongoing and trial is set for June 2018.

U.S. Oil & Refining Company (“U.S. Oil”). In May 2016, a claim was filed by U.S. Oil alleging the April 28, 2016,
electrical outage that occurred at the Lincoln substation caused the claimant $9.1 million in lost revenue and
damages. The claim is currently under investigation.

Miscellaneous. Tacoma Power has received several other miscellaneous claims that either do not allege significant
damage amounts or that the City Attorney’s Office has determined should not materially impact the finances of
Tacoma Power or the City.

Environmental Issues

A substantial number of federal, state and local laws and regulations regarding various types of waste management
have been enacted. These laws and regulations are set forth in acts such as the Resource Conservation and Recovery
Act and the Comprehensive Environmental Response, Compensation and Liability Act, as amended by the
Superfund Amendments and Reauthorization Act, and the Washington State Model Toxics Control Act, which
impose strict liability, regardless of time or location, on generators, transporters, storers and disposers of hazardous
waste for cleanup costs or damages resulting from releases or contamination. Many normal activities in connection
with the generation and transmission of electricity generate both non-hazardous and hazardous wastes. Tacoma
Power has established a waste management plan to ensure compliance with environmental laws and regulations and
is assessing its properties for potential liability from latent contamination resulting from disposal activities prior to
implementation of the various regulations.

Tacoma Power has been a voluntary Potentially Responsible Party (“PRP”) on several Environmental Protection
Agency (“EPA™) clean-up sites. Tacoma Power was a participant on eight sites that have been cleaned up or
otherwise resolved with the EPA. Potential liability at all currently known existing sites has been negotiated and
resolved.

Tacoma Power expects that State and Federal legislation may be enacted, and lawsuits could be filed, to address
global warming issues, which could impact electric utilities.
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Tacoma City Charter

City limits. The Council shall review the City Manager’s performance annually and every two years shall
vote on whether to reconfirm the appointment of the City Manager, with the affirmative vote of at least
five members of the Council in a public meeting necessary to effect such reconfirmation. Neither the
Mayor nor any Council Member shall be eligible for the position of City Manager within two years after
the expiration of their latest term. The Council may directly retain the services of an individual or
organization to assist the Council in conducting a search for a City Manager and conducting performance
reviews of the City Manager.

(Amendments approved by vote of the people September 18, 1973, November 2, 2004, and
November 4, 2014)

Council-Manager Relationships

Section 3.2 — The Manager shall be responsible to the Council for the administration of all units of the
City government under the Manager’s jurisdiction. Except for the purpose of inquiry, the Council and its
members shall deal with administrative officers and employees under jurisdiction of the Manager solely
through the Manager. Neither the Council nor any member thereof shall give orders to the Manager’s
subordinates or otherwise interfere with managerial functions through such means as directing or
requesting the appointment or removal of any of the Manager’s subordinates, or the making of particular
purchases from or contracts with any specific individual or organization. The Manager shall have the right
to attend all meetings of the Council and to take part in the discussion of matters coming before the
Council, but not the right to vote.

(Amendment approved by vote of the people November 4, 2014)

Section 3.3 — The Manager shall supervise and be responsible for the effective management of the
administrative affairs of the City. The Manager shall give general direction to the programs and activities
of all City departments and offices, except those removed from the Manager’s jurisdiction by this charter,
and shall be responsible for the proper execution of the policies set by the Council and the enforcement of
all laws and ordinances. The Manager shall keep the Council informed of the conditions and needs of the
City and shall make such reports and recommendations as the Manager may deem desirable or as may be
requested by the Council.

(Amendments approved by vote of the people September 18, 1973 and November 4, 2014)

Section 3.4 — The Manager shall have the power to appoint and remove, subject to the civil service
provisions of this charter and except as otherwise provided in this charter or by state law, all officers and
employees of the City under the Manager’s jurisdiction, provided, appointments of department heads
shall require confirmation by the City Council. The Manager may authorize the head of a department or
office responsible to the Manager to appoint and remove subordinates in such department or office.

(Amendment approved by vote of the people November 4, 2014)

City Attorney

Section 3.5 — The City Manager shall appoint a City Attorney, who shall be an attorney admitted and
qualified to practice in the Supreme Court of the State of Washington and who shall have practiced the
profession within the State of Washington for not less than five years next preceding the appointment.
The City Attorney shall have power to appoint and remove, subject to the approval of the Manager,
professional assistants who shall also be attorneys admitted and qualified to practice in the Supreme Court
of the State of Washington.

(Amendment approved by vote of the people November 4, 2014)

(Revised 11/2014) Page 8
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Tacoma City Charter

Section 3.6 — The City Attorney shall be legal advisor to the City Council, Manager, and all officers,
departments, and boards of the City in matters relating to City affairs. The City Attorney shall represent
the City in litigations in which the City is interested; shall provide written legal opinion on official
matters when requested by the Council, Manager, commissions, boards, or other City officers; shall
review for legal correctness contracts, bonds, franchises, and other instruments in which the City is
concerned; and perform such other duties as may be prescribed by ordinance or otherwise by law.

(Amendment approved by vote of the people November 4, 2014)

City Clerk

Section 3.7 — The City Manager shall appoint a City Clerk who shall:

(a) attend all meetings of the Council and keep a permanent journal of its proceedings,
(b) record and certify all ordinances and resolutions,

(c) serve as custodian of the City seal and official City records,

(d) prescribe and furnish sample forms for petitions provided for by this charter, and

(e) perform such other duties as may be prescribed by the Manager, state law, this charter, or by
ordinance.

The City Clerk with the approval of the City Manager may designate one clerk as deputy, who shall have
all the powers and perform all the duties of the City Clerk in the Clerk’s absence.

(Amendment approved by vote of the people November 4, 2014)

City Planning Commission'®

Section 3.8 — There shall be a Planning Commission, composed of nine (9) members, with such powers

and duties as are provided by ordinance. The nine members shall be residents of the City of Tacoma and
be appointed and confirmed by the City Council for terms of three (3) years each. One member shall be

appointed by the City Council for each of the five council districts. The Council shall appoint to the four
remaining positions an individual from each of the following:

(a) the development community;

(b) the environmental community;

(c) public transportation, and

(d) adesignee with background of involvement in architecture, historic preservation, and/or urban design.

A majority of the voting members of such Commission shall constitute a quorum for the transaction of
business. The Commission shall be authorized to adopt rules for the transaction of business not
inconsistent with this charter or ordinances of the City of Tacoma. Said Planning Commission members
shall serve without pay.

(Amendments approved by vote of the people September 18, 1973 and November 3, 1992)

Tacoma Public Library"!

Section 3.9 — The Tacoma Public Library shall be administered by a board of trustees in the manner
provided by state law or City ordinance not inconsistent therewith.

Tacoma Humane Society

Section 3.10 — The City Council is hereby authorized to enter into a contract with the Tacoma Humane
Society, or any other agency or agencies performing similar duties and functions, granting to said society,
agency, or agencies the control and operation of all city pounds and delegating certain duties and

19See TMC Chapter 13.02 - Planning Commission
' See TMC Chapter 1.16 - Library
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responsibilities with reference to the control of animals. Such contract(s) shall provide, among other
things, that said society or agency (agencies) shall faithfully operate said pounds, shall pay all expenses in
connection therewith, shall receive all licenses, fines, penalties and proceeds of every nature connected
therewith, and such other sums as may be legally appropriate therefor, subject only to accounting as
provided by law. The Council is further authorized, notwithstanding the provisions hereof, to determine
that the City shall operate its own city pounds or detention facility and otherwise regulate and control
animals within its corporate limits. Any contract entered into pursuant to the authority hereof shall be
subject to cancellation by the City for good cause.

(Amendment approved by vote of the people September 18, 1973)

Administrative Organization!?

Section 3.11 — Within the framework established by this charter, the administrative service of the City
government shall be divided into such offices, departments, and divisions as provided by ordinance upon
recommendation of the City Manager. Such ordinance shall be known as the “Administrative Code.”

Section 3.12 — The City Council may remove any appointed member of any City board, commission, or
board of trustees, for cause, after notice and public hearing, if that member is found to have knowingly
violated the oath of office under this charter (Section 6.4) or has committed any acts specified in state law
as grounds for the recall and discharge of an elective public officer. The City Council, in its discretion,
may allow a hearings examiner to hear such a matter. Recommendation of a hearings examiner shall be
subject to review by the City Council. The City Council’s final decision shall be based on the evidence in
the record. A record of the proceedings shall be made.

(Amendments approved by vote of the people November 2, 2004, and November 4, 2014)

Section 3.13 — There shall be a Landmarks Preservation Commission, composed of members with such
powers and duties as are provided by ordinance. The members shall be residents of the City of Tacoma
and be appointed and confirmed by the City Council.

(Amendment approved by vote of the people November 4, 2014)

Article IV

PuUBLIC UTILITIES "

General Powers Respecting Utilities

Section 4.1 — The City shall possess all the powers granted to cities by state law to construct, condemn
and purchase, purchase, acquire, add to, maintain, and operate, either within or outside its corporate
limits, including, but not by way of limitation, public utilities for supplying water, light, heat, power,
transportation, and sewage and refuse collection, treatment, and disposal services or any of them, to the
municipality and the inhabitants thereof; and also to sell and deliver any of the utility services above
mentioned outside its corporate limits, to the extent permitted by state law.

Power to Acquire and Finance

Section 4.2 — The City may purchase, acquire, or construct any public utility system, or part thereof, or
make any additions and betterments thereto or extensions thereof, without submitting the proposition to
the voters, provided no general indebtedness is incurred by the City. If such indebtedness is to be
incurred, approval by the electors, in the manner provided by state law, shall be required.

12 See TMC Chapter 1.06
13 See TMC Title 12 - Utilities
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Rates

Section 4.3 — The City shall have the power, subject to limitations imposed by state law and this charter,
to fix and from time to time, revise such rates and charges as it may deem advisable for supplying such
utility services the City may provide. The rates and charges for services to City departments and other
public agencies shall not be less than the regular rates and charges fixed for similar services to consumers
generally. The rates and charges for services to consumers outside the corporate limits of the city may be
greater but shall not be less than the rates and charges for similar service to consumers within the
corporate limits of the city.

Diversion of Utility Funds

Section 4.4 — The Council may by ordinance impose upon any of the City-operated utilities for the benefit
of the general fund of the City, a reasonable gross earnings tax which shall not be disproportionate to the
amount of taxes the utility or utilities would pay if privately owned and operated, and which shall not
exceed eight percent; and shall charge to, and cause to be paid by, each such utility, a just and proper
proportion of the cost and expenses of all other departments or offices of the City rendering services
thereto or in behalf thereof.

Section 4.5 — The revenue of utilities owned and operated by the City shall never be used for any
purposes other than the necessary operating expenses thereof, including the aforesaid gross earnings tax,
interest on and redemption of the outstanding debt thereof, the making of additions and betterments
thereto and extensions thereof, and the reduction of rates and charges for supplying utility services to
consumers. The funds of any utility shall not be used to make loans to or purchase the bonds of any other
utility, department, or agency of the City.

Disposal of Utility Properties

Section 4.6 — The City shall never sell, lease, or dispose of any utility system, or parts thereof essential to
continued effective utility service, unless and until such disposal is approved by a majority vote of the
electors voting thereon at a municipal election in the manner provided in this charter and in the laws of
this state.

Franchises for Water or Electric Utilities

Section 4.7 — The legislative power of the City is forever prohibited from granting any franchise, right or
privilege to sell or supply water or electricity within the City of Tacoma to the City or to any of its
inhabitants as long as the City owns a plant or plants for such purposes and is engaged in the public duty
of supplying water or electricity; provided, however, this section shall not prohibit issuance of temporary
permits authorized by the Council upon the recommendation of the Utility Board of the City of Tacoma
for the furnishing of utility service to inhabitants of the City where it is shown that, because of peculiar
physical circumstances or conditions, the City cannot reasonably serve said inhabitants.

(Amendment approved by vote of the people September 18, 1973)

The Public Utility Board

Section 4.8 — There is hereby created a Public Utility Board to be composed of five members, appointed
by the Mayor and confirmed by the City Council, for five-year terms; provided, that in the appointment of
the first Board, on the first day of the month next following the taking of office by the first Council under
this charter, one member shall be appointed for a term of one year, one for a term of two years, one for a
term of three years, one for a term of four years, and one for a term of five years, and at the expiration of
each of the terms so provided for, a successor shall be appointed for a term of five years. Vacancies shall
be filled for the unexpired term in the same manner as provided for regular appointments.

(Amendment approved by vote of the people November 2, 2004)

(Revised 11/2014) Page 11
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Section 4.9 — Members of the Board shall have the same qualifications as provided in this charter for
Council Members. Members shall be entitled to reimbursement for expenses incurred in carrying out their
official duties, other than those incident to attending board meetings held within the City of Tacoma.

(Amendment approved by vote of the people November 4, 2014)

Powers and Duties of the Public Utility Board

Section 4.10 — The Public Utility Board, subject only to the limitations imposed by this charter and the
laws of this state, shall have full power to construct, condemn and purchase, acquire, add to, maintain,
and operate the electric, water, and belt line railway utility systems.

Section 4.11 — All matters relating to system expansion and the making of additions and betterments
thereto or extensions thereof, the incurring of indebtedness, the issuance of bonds, and the fixing of rates
and charges for utility services under the jurisdiction of the Board shall be initiated by the Board, subject
to approval by the Council, and executed by the Board; provided, that all rates and charges for utility
services shall be reviewed and revised or reenacted by the Board and Council at intervals not exceeding
five years and beginning with the year 1954.

Section 4.12 — The Board shall submit an annual budget to the Council for approval, in the manner
prescribed by state law.

Section 4.13 — The Board shall select from its own membership a chair, vice-chair, and secretary and
shall determine its own rules and order of business. The time and place of all meetings shall be publicly
announced, and all meetings shall be open to the public and a permanent record of proceedings
maintained. '

(Amendment approved by vote of the people November 4, 2014)

Section 4.14 — The Board shall maintain such billing, cost and general accounting records as maybe
necessary for effective utility management or required by state law. Expenditure documents shall be
subject to pre-audit by the central fiscal agency of City government. The City Treasurer shall be
responsible for receipt, custody, and disbursement of all utility funds. The Board shall submit such
financial and other reports as may be required by the Council.

Section 4.15 — The Board shall have authority to secure the services of consulting engineers, accountants,
special counsel, and other experts. At intervals not exceeding ten years the Council shall, at the expense
of the utilities involved, cause a general management survey to be made of all utilities under the
jurisdiction of the board by a competent management consulting or industrial engineering firm, the report
and recommendations of which shall be made public; provided, that the first such survey shall be made
within three years of the effective date of this charter.

Section 4.16 — Insofar as is permitted by state law, the Board shall have the same authority, and be
governed by the same limitations, in respect to the purchase of materials, supplies, and equipment and
awarding of contracts for all improvements for Department of Public Utilities’ purposes as does the
Council and City Manager for general government purposes.

Section 4.17 — The Department of Public Utilities shall use the services of the City’s General
Government finance department, purchasing agent, law department, human resources/personnel
department, and other City departments, offices, and agencies, except as otherwise directed by the City
Council.

(Amendment approved by vote of the people November 3, 1992)

14 Chapter 42.30 RCW establishes the rules of procedure for Board meetings pursuant to the Open Public Meetings Act.
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Administrative Organization

Section 4.18 — The Board shall appoint, subject to confirmation by the City Council, a Director of
Utilities who shall:

(a) Be selected on the basis of executive and administrative qualifications;
(b) Be appointed for an indefinite period and subject to removal by the Board;

(c) Serve as the chief executive officer of the Department of Public Utilities, responsible directly to the
Board, subject to review and reconfirmation as follows:

The Board shall review the Director’s performance annually, and every two years shall, by an affirmative
vote of at least three members of the Board in a public meeting, vote on whether to reconfirm the
appointment, subject to reconfirmation by the City Council. The first review and vote on whether to
reconfirm the Director shall be in 2015.

(Amendment approved by vote of the people November 4, 2014)

Section 4.19 — Except for purposes of inquiry, the Board and its members shall deal with officers and
employees of the Department of Public Utilities only through the Director.

Section 4.20 — Insofar as is possible and administratively feasible, each utility shall be operated as a
separate entity. Where common services are provided, a fair proportion of the cost of such services shall
be assessed against each utility served.

Section 4.21 — Subject to confirmation by the Board, the Director of Utilities shall appoint a properly
qualified superintendent for each utility system under the Director’s administrative control.

(Amendment approved by vote of the people November 4, 2014)

Section 4.22 — There shall be such other officers and employees in the Department of Public Utilities as
the Board may determine, who shall be appointed and removed by the Director of Utilities subject to the
provisions of this charter relating to municipal personnel. These employees shall be entitled to
participation in the general employee retirement system and to enjoy such other employee welfare
benefits as may be provided for municipal employees. Within the limitations of the annual budget and
salary ordinance, the salaries and wages of employees in the Department shall be determined by the
Board.

Location and Relocation of Utility Works

Section 4.23 — The Board shall have authority to place poles, wires, vaults, mains, pipes, tracks and other
works necessary to any utility operated by the Board in the public streets, alleys, and places of the city.
Before any such works are commenced, plans and specifications showing the exact location thereof shall
be submitted to the City Manager for approval. Whenever it shall be necessary by reason of the grading,
re-grading, widening, or other improvement of any public street or alley to move or readjust the works of
any utility, the Board shall cause such works to be so moved or readjusted and the expense thereof shall
be charged against such fund as may be agreed upon by the Director of Utilities and the City Manager or
as determined by the City Council. Upon placing the works of a utility in any public street, alley, or place,
the Board, at the expense of the utility involved, shall cause the surface of such street or alley to be
replaced as near as may be to its previous condition. Whenever the Board and the City Manager are
unable to reach an accord concerning the moving, readjusting or installation of any utility, works or
improvements, or the distribution of the expenses thereof, the matter shall be referred to the City Council,
whose finding and determination shall be conclusive.

(Revised 11/2014) Page 13
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MEMORANDUM

i
)
HH

TACOMA TACOMA TACOMA
POWER WATER RALL

TACOMA PUBLIC UTILITIES

TO: Mayor and City Council Members

CC: Public Utility Board
T. C. Broadnax, City Manager

. FROM: William A. Gaines, Director of Utilities/CEQ
DATE: May 6, 2015
RE: Council inquiries from the March 31, 2015 Joint Study Session

Responses to Council inquiries made at the March 31, 2015 joint study session are below.

Mayor Strickland

» When it comes to upgrading internet service, who wiil make the investments?

Under the Wave proposal, all investments on the network, including the upgrades to
Internet service, will be made by Wave. ‘

*  Who will set the priceé?

Under the Wave proposal, Wave will assume the IS‘P.and the Commercial Broadband
Service Providers (a.k.a. MSAs) wholesale contracts. Upon the expiration of the

assumed contracts, Wave will negotiate new wholesale contracts with the ISPs and the
MSAS.

Requests to see an online component for public feedback in addition to town
halls. .

TPU’s Community and Media Services Department is in the process of establishing an
online component for public feedback.

» Proposes abbreviated town halls outlining Click!’'s current status followed by a

separate town hall presentation for the Wave proposal. Then, garner opinions and
questions.

We have held two town hall meetings to date; one on April 9 and another on April 23.
Staff is happy to set up a separate town hall presentation for the Wave and Rainier
Conngect proposals as desired by the City Council/Public Utility Board.

Councili Member Woodards

« What are the plans to absorb employees not hired?

DATE: -
.1 it, y
Mindi L. Pett TAC_PRA_HF_0022425
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Wave intends to hire approximately 81 employees to operate the network. Although
Wave has agreed to interview all applicants, it is not certain at this time how many
current Click! employees will apply at Wave and therefore staff is not in a position to
estimate how many of the 81 employees Wave needs will be comprised of current Click!
employees. However, TPU will work closely with Human Resources to absorb as many -
Click! employees as possible where opportunity exists within the Utility and the City. For
those employees that are neither hired by Wave nor absorbed by either the Utility or the
City, TPU intends to offer a severance package that includes monetary compensation
_and career counselling services. .

s What goals of “Plan B” have we achieved?

After receiving direction from the Public Utility Board, staff collaborated with the Internet
Service Providers (ISP) to arrive at a plan that would generate customer and revenue
growth. The ISPs, through a consultant, reviewed Click!’s financials and proposed to
generate 6,000 net new customers over a four-year period between August 1, 2012 and
July 31, 2016. As part of their plan, the ISPs requested that the speeds of existing
Internet packages be increased and the wholesale rates for all new and existing tier of
service be frozen for the four-year period.

Staff knew that accepting the ISPs proposal to grow 6,000 net new customers would be
beneficial in addressing Click!'s fiscal deficit, but that it would not be the entire solution.
Click!’s operations is dynamic and evolving, therefore its operating costs fluctuate,
mostly increasing, over time. Given the urgent need to take positive action, it was
determined that the best course of action was to accept the ISPs proposal and establish
a systematic process in place to ensure that the ISPs actually delivered on their
commitment.

So, based on the actions taken by staff, to date, the ISPs have generated over 4,000
units towards their 6,000 net new customer growth commitment. The customer growth
has generated incremental revenue to address the fiscal deficit, but not sufficient to
eliminate it.

Council Member Walker

e How many employees are affected by ,pqtential layoffs?

All 93 employees employed by Click! are affected by this transaction.
+ How many of those employees are union?

68 out of the 93 employees have union representation.
¢ Does Wave have agreements with labor unions?

Wave does not have any labor union represented employees.

* Have you been in contact with the Unions?

TAC_PRA_HF_0022426
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We had our first meeting with Union Leaders from Local 483 on January 12, 2015.
Since then we have met with Union Leaders from Local 483 and Local 120 on three
occasions. We meet with them on March 31, 2015 just hours prior to the Joint Utility
Board and City Council meeting per staff's prior commitment to Union Leadership that
staff would keep them apprised of any new development on the strategic front.
Subsequently, staff has held two follow up meetings with Union Leaders and intends to
continue meeting with the them to address their concerns.

Council Member Boe

s What would stop someone from buying out Wave? What protection do we have if
they were assumed by another company?

We cannot prevent Wave from being bought out by another company, but through an
assignment provision in the Indefeasible Right of Use (IRU) Agreement, TPU can

prevent the assignment of the IRU Agreement to Comcast or & company that does not
meet the lease objectives.

¢ How much debt is left on Clickl Are there any strings attached to that debt that
would preclude this lease arrangement?

Tacoma Power paid in excess of $200 million to build the network. Except for an
estimated $87 million, which was debt financed, the remaining build cost was financed
with cash or current funds. There are no outstanding debts associated with the network,
so there are no strings that would preclude this lease or any other lease arangement.

* Under this agreement, would internet access remain unbilled to TPU and Inet?

TPU and City currently pay Click! for certain telecommunications services, including the
maintenance of the I-Net (per the I-Net Agreement), so such services would continue to
be provided and billed by Wave.

* Are there other providers besides Wave that may be interested in a lease?

As you may know, on April 22, 2015, TPU received an offer to lease the network from
Rainier Connect. So, it is entirely possible for other providers to be interested in leasing
the network. Leasing and operating the network is not an easy endeavor so it would
have to be a company with financial wherewithal, geographic fit and economies of scale
to pull it off successfully. In the event the leasé idea gains support from the Utility Board
and the City Council and a desire to solicit other proposal emerges, staff intends to
pursue a fair and open process to reach other potential bidders.

Council Member Ibsen

« How much outstanding debt remains on Click! bonds? How much do are we
paying toward Click! debt now?

Since Click! has not produced free cash flows, it has not contributed towards debt
service nor has it paid for capital investments since the initial outlay. So, outstanding
- debt associated with the telecommunications network would include the initial outlay,

TAC_PRA_HF_0022427
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interest owed on the initial outlay, and all additional funds advanced by Tacoma Power

since the initial outlay.

The initial Capital Outlay was $85,824,135, but only 27.4% of this amount is utilized to
establish imputed debt service. The 27.4% of the initial outlay is $23,515,813. Assuming
a 20-year bond issue at 5.5%, an annual debt service amount of $1,967,787 is derived.
This amount multiplied by two is $3,935,575, which is the amount of the imputed debt
service assessed to Click! commercial. The calculation is provided in the table below.

Initial Capital Outlay 85,824,135
Commercial Portion 27.40%
Commercial Initial 23,515,813
Outlay

Assumed Bond Life 20
Assumed Interest 5.50%
Annual D/s 1,967,787
Interest Portion 1,293,370

» Outline measures taken towards improving Click!’s operating efficiency.

A variety of cost cutting measures have been implemented to curtail costs and improve

operating efficiencles. A summary is provided in the table below.

O&M Cutting Measures implemented and realized:
Reduction in support/maintenance

agreements

Reduced Internet IP costs
Reduced billing system costs
Reduced headcount by four (10)

Total cost mitigations:

. A&R and Capital reduction

Total cost reductions

+ What control would the City or TPU have over Wave rates?

$300,000

600,000 .

400,000
1,400,000

$2,700,000

$5,000,000

$7,700,000

It has been determined by the Federal Communications Commission that effective
competition exists in the Tacoma market, and therefore cabie television rates are not
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regulated. As such, the City currently does not review and approve cable TV service
rates for Comcast. However, since Click! network is owned and operated by the City, the
Public Utility Board and the City Council review and establish cable Click!'s cable TV
service rates. If the proposal advances and Wave becomes the new operator of the
network, Wave would be treated similar to Comcast and the Board/Council would not
have a role in establishing cable TV service rates.

Council Member Lonergan
= Provide information on when the debt service is going to be paid.

Click! does not generate free cash flows so debt associated with the telecommunications
network is never going to be paid off as a result of owning and operating Click!.

» Where does the lease money go, especially once the debt is retired?

The lease income should go back into Tacoma Power’s fund because Tacoma Power
funded the network build.

» What would the Power rates be if Power customers didn’t subsidize Click!?
Power rates would be lower by 2 to 3% if the subsidy were to be removed.
e Is there ﬂexibility in the 60 day clock with Wave?

The 60-day clock is fixed, but Wave would be agreeable to extending it if there is
positive advancement of the Wave proposal.

¢ What other companies may be interested?

Comcast can be ruled out because it would remove competition. Google has not

expressed an interest in Tacoma although Click! submitted an application when Google

conducted its national solicitation campaign. There could be other nationally based cable

operators who may want to do this, but none of them may be able to satisfactorily meet
all the criteria to be successful. We also certainly do not want to put the City in a position

where it has to change providers every few years. Lastly, it would be safe to assume that

few companies, if any, would want to tie their destiny to a governmental entity.

¢ What are the power rate impacts moving forward if we leased? What would the
decrease be now and in the long run?

The impact on Tacoma Power rates would be between 2 to 3%. This decrease would be
cumulative in the long run.

Council Member Thoms

» Slide 26, Does the last bullet mean there is a $3.5M hole? Need clarification.

It is anticipated that during the 2015-16 Biennium, Tacoma Power ratepayers would
absorb approximately $19 million or $9.5 million annually in losses associated with

5
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operatlng Click! Network If the Wave proposal is pursued, only $6 million of the $9.5

million in operating losses would be avoided. The last bullet on slide 26 provides the

breakdown of the remaining $3.5 million in operating losses that would remain on the '
book, which are the imputed debt service of $1.95 million and the General Government

and Tacoma Public Utilities (TPU) assessments and allocations of approximately $1.6

million. The imputed debt service would remain on the books because Wave would not

be assuming any outstanding indebtedness associated with the telecommunications

network, and the assessments and allocations currently charged to Click! would also

remain and be absorbed by the remaining TPU operating units.

Couldn’t we bring in ISPs to create a sophisticated solution that leverages TPU’s
position in the marketplace?

[Need clarification.]

Where do the payments go beyond debt service?
[Need clarification.]

Have we assessed security concerns under this lease?

Yes, we have assessed the security concerns associated with a lease arrangement.
Although all the fibers are part of a universal bundle as it traverses the footprint of the
telecommunications network, the fibers are uniquely purpoesed and physically
segregated between the various users of the network. As such, the Click! Commercial
network, Tacoma Power’s Power Control Operational Network (PCON), and the City’s
_ Institutional Network (I-Net) are independent of each other. Even though Click!
personnel install, repair and maintain the physical infrastructure, they do not access the
edge devices (switches and routers) on the PCON or the I-Net nor do they access the
data traffic on the PCON or the I-Net. Therefore the install, repair and maintenance
function currently performed by Click! personnel can be performed seamlessly by a third
party, such as Wave.

What are the impacts of the severance packages?

It depends on the retention and severance package that will be offered by the City. If a
retention and severance package is not offered, the City faces to lose valuable
employees necessary to continue operating the busmess in the interim and ensuring a
smooth transition in the event the proposal is advanced. A retention and severance
package is also useful in retaining valuable employees amidst all the uncertainty
surrounding the future of Click! so that the City has the necessary team to continue
operating the business in the event the proposal does not advance.

Specify loss of jobs.

Wave already has a regional executive and a local management team, so loss of jobs is
expected to occur at the upper management levél. All other positons are generally
transferable. Since Wave is looking at filling at least 81 positions to maintain operations,

it appears that most customer service and field operations employees would be able to
find employment with Wave.
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s Request organizational chart of how Click! is managed now.
Current organizational chart attached.

s Request copy of two consultant assessments.
TPU is in the process of providing these to Council Member Thoms.

Council Member Mello

o Can we look at different accounting practices that will show Click! in the black?

Tacoma Power rate payers have been absorbing all the telecommunication network
related costs that are not recovered through telecommunications revenues, so until
revenues start exceeding costs there will continue to be subsidization by Tacoma Power
rate payers. Therefore, the adoption of different accounting practices (i.e. cost allocation
methodology) will not solve the overarching subsidization issue.

o What TPU infrastructure relies on Click!?

Click! Network infrastructure is utilized by three entities, which are the City of Tacoma for
the Institutional Network (I-Net), Tacoma Power for their Power Control Operational
Network (PCON), and Click! Commercial for retailing cable TV and wholesaling
broadband services. Each entity is assigned its own set of fiber optic cables, so each
entity’s network is independently designed and operated. The only commonality is that

the supports and maintenance of the fiber backbones of these independent networks is
provided by Click! Commercial.

*» What cybersecurity concerns do' we have with leasing?

There are no alarming or deal breaking cybersecurity concerns with respect to leasing
the network. Tacoma Power's Power Control Operational Network (PCON) is an
independent and closed network designed to mest North American Electric Reliability
Corporation (NERC) Critical Infrastructure Protection (CIP) standards. The edge
devices (switches, routers and servers) of the PCON and the data traffic on the PCON
are all managed by Tacoma Power's Utility Technology Services (UTS) Section.
Similarly, the I-Net is managed by the City’s Information Technology Department. Click!
Commercial only provides maintenance and support for the fiber backbones of the
PCON and the I-Net and have no access to the edge devices or the data traffic on these
independent networks. The interaction with the PCON and the [-Net is limited to' making
repairs when the fiber cables are damaged due to vandalism, accident (car v. pole), and
provisioning of additional fibers. As such, there are no extraordinary risks associated
with leasing to a third party like Wave, as they are equally capable and generally are
able to perform the work more cost effectively.

»  Where will the Wave call center be located?

Wave's Call Center and Network Operations Center (NOC) is located in Kirkland, WA.
Wave will also be opening one or more local stores in Tacoma.
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Council Member Campbell’s questions:

.

Slide 9, Provide number of ‘cord cutters’ in Tacoma.

Over the last 5 years, Click! has lost 5,231 customers. The subscriber decline is occurring at
a rate of at least 1,000 customers per year.

When you analyze the service disconnection activity, approximately 5,855 service
disconnections occurred 2014. The statistical data by reason for disconnection or “cutting
the cord” is provided in the table below:

Non-payment 1,863 31.8%

Move out of area 1,132 19.3%
Transfer to new address (transfer 563 9.6%
service) .

Go to Comeast 502 8.6%
Too Expensive 419 7.2%
Move in area no transfer service 304 5.2%
No Truck Roll (new move in) 230 3.9%
Go to satellite 221 3.8%
Deceased 147 2.5%
Misc. reasons 121 2.1% -
Temporary 117 2.0%
Refused to state reason 103 1.8%
Rate Increase 62 1.1%
Dissatisfied with program mlng 41 0.7%
Go to internet 30 0.5%

Slide 10, Provide a brief outlining innovations that Click! has implemented that makes
it attractive to Wave.

Click!'s network is a traditional HFC (hybrid fiber coaxial) network. On the fiber side, Click!
has a Synchronous Optical Network (SONET) network and a Metro Ethernet network. About.
three years ago, Click! launched DOCSIS (Data over Cable Service Interface Specifications)
3.0 service enabling Internet service speeds of 100 Mbps (Megabits per second). About a
year ago, Click! added TV Everywhere service enabling customer access to video content
over their Internet connection. More recently, Click! upgraded its Metro Ethernet network to
a Ciena based 10 Gbps (Gigabits per second) backbone and secured MEF (Metro Ethernet
Forum) 2.0 certification.

As relevant and important as these improvements have been to Click! as an independent
entity, they have no special significance to Wave What makes Click! attractive to Wave are
the following factors:

(a) Both Click! and Wave have an advanced HFC (hybrid fiber coaxial) network, which
enables a seamless network interconnection and expansion of their geographic footprint.
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(b) Click! has a meaningful quantity of unused fiber which enables rapid deployment of
Gigabit Internet service to apartment complexes and condominium and subsequently to
‘single family residents, potentially, through fiber-to-the-home (FTTH) technology.

(c) Adding an additional 20,000 households to their existing base of 200,000 households

improves their economies of scale by 10%, thereby increasing their negotiating power
and competitiveness in the market.

(d) Not only expand their presence in their home State of Washington, but the capture of a
key market in the State.

Slide 16, Provide clarification to ‘better' service.

Better Service is intended to capture not only “customer service” that customers receive
from customer service personnel over the phone or from service technicians at their homes,
but also (i) the availability of better products (e.g. TIVO and Gigabit Internet); (ii) the
availability of better service (24/7 call center, 24/7 network operations center, and a 7-day
service window), (iii) the convenience of one call for ordering products and services, (iv) the
convenience of one call for ordering repairs, (v) the convenience of one service
appointment, (vi) the convenience of one bill for all services, and (vii) the access to an
expanded fiber network that will span across three Western states, namely Washington,
Oregon and California, improving economic development opportunity for the City.

Request copy of Sage management review report.
The Sage report was distributed to all Council Members via an email dated April 7, 2015.

Request breakdown of costs over the last 15 years of customers who have skipped
out on their cable bills.

The amount of bad debt written off and collection fees paid between 2003 and 2014 is
approximately $2.9 million, and the number of unreturned set-top boxes over the same
period is approximately 10,500 units.
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AMENDED RESOLUTION NO. U-10828

111 A RESOLUTION relating to Click! Network; authorizing Click! to prepare a
business plan to provide, in addition to retail cable television, retail

2 internet services including voice over data internet (“VolP") protocol,
3 commercial broadband and Gigabit service {"Retail Services”).
4 WHEREAS the City Council of Tacoma authorized the Depariment of

5 1} Public Utilities (“TPU"), Light Division (dba “Tacoma Power"), to implement and

6 1 ' manage a broadband telecommunication system (“Click! Network” or “Click!” as

! authorized through City Councii Substitute Resolution No. 33668, approved

’ April 8, 1997, and Pubiic Utility Board Amended Substitute Resolution U-9258
12 vapproved April 8, 1997), and
all WHEREAS Tacoma Power provided retail cable TV services to

12 || customers, wholesale internet to independent Internet Service Providers

13 |} (“ISPs") who served retail customers and wholesale broadband service to

14 1 business customers, and

o WHEREAS the broadband telecommunication system is critical

:j infrastructure for Tacoma Power, including the connection of substations,

8 “support of approximately 18,000 Gateway smart meters, as well as providing

19 || support for the City's |-net system, and
20 I WHEREAS the City Charter Section 4.6 requires a vote of the people

21 i before the City may sell, lease, or dispose of any utility system, or parts thereof

22 | essential to continued effective utility service, and

23 ¢
i WHEREAS the presence of Click! Cable TV in the marketplace provided
24

savings for all cable TV customers, regardless of provider, in the Click! Market
25

1

2 EResALEons Power AMENCED U-10EZE Ciok Al In Retst Servce 4o

LEG D04 (11789}

LESLIE POST, CCR 2378

TAC_PRA_HF_0000201

168



1 il territory as compared to other Puget Sound market areas to an estimated

2.l average savings of $10 million dollars a year, between 2004 and 2008, and

3 WHEREAS Click! services currently reaches 26.2% of the customers in
! the service territery with one or more of its services (Cable TV only, Internet

: i only or Cable TV and Internet) according to Click! customer counts, and

. WHEREAS 61% of those polled in May of 2015 said that it would be a

8 || good idea for Click! to provide internet service directly to customers, and

9 WHEREAS Click! infrastructure could provide Gigabit internet speeds to

10 11 customers in the entire service territory with capital investment, and

B WHEREAS customers’ use of internet is increasing and use of Cable TV

12
is decreasing, just as the cost for Cable TV is increasing significantly for the
13
" - Click! network, and
51l WHEREAS Click!'s current business model creates future potential

16 || financial losses that may require the use of Tacoma Power ratepayer funds,

17 i and

18 WHEREAS the Public Utility Board has determined that the most

Al reasonable path to meeting community objectives and financial sustainability is
z(: to pursue a business model where Click! offers additional retail products directly
9y | to its customers, including retait cable TV, Internet, voice over Internet (VoIP),

93 {I and commercial broadband services (“All-In Retail model”); Now, therefore,
24 {| BE IT RESOLVED BY THE PUBLIC UTILITY BOARD OF THE CITY OF TACOMA:

25 Sec. 1. Definitions.
26

2 U-10828
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1 a. “Click! or Click! Network” shall mean the telecommunication section of
the Light Division of the Department of Public Utilities for the City of

2 Tacoma, as established and described in Public Utility Board Amended
g Substitute Board Resolution U-9258 and City Council Substitute

) Resolution No. 33668.

4

b. “Tacoma Power” shall mean the Light Division {doing business as
5 Tacoma Power), of the Department of Public Utilities, for the City of
Tacoma, as established by the City of Tacoma Charter Section 4.10.

.

. ¢. “Tacoma Public Utilities” shall mean the Department of Public Utilities
(doing business as TPU), for the City of Tacoma, as established by the

8 City of Tacoma Charter Article 4.

9 d. "Retail Services” shall mean cable television and retail internet services
including voice over data internet protocol, retail and commercial

10 broadband, Gigabit service and related and enhanced services offered to

1" customers from time to time as new technologies and services become

: available.
12

€. “Expenditures” shall mean capital (including debt service) and
13- operations and maintenance ("O&M”) expenses determined on a
“cash flow” basis incurred by Click! after January 1, 2016.
“Expenditures” shall not include, and Click! shall not be charged
15 Click! past physical plant and capital related costs made by
Tacoma Power on behalf of Click! prior to January 1, 2016.

14

16
: Sec. 2. Click! shall work with consultants as appropriate to develop a
17§ detalled business, financial and marketing plan (the “Business Plan") to provide
|| customers the Retail Services and other aspects of the Business Plan
18| contemplated herein. The goal will be for Click! to present to the Public Utility
19 || Board and the City Council an initial detailed Business Plan on or near April 7%,
2016. The goal will be for the Public Utility Board and City Council to approve
20 || the initial detailed Business Plan within 60 days thereafter.

21 il a. The Business Plan shall include annual, biennial and longer term
goals, benchmarks and measures of financial progress and

22 i success, including
o3 I I. building customer counts and increasing market
‘ penetration
24 ii. financial projection and benchmarks
iii. designing and implementing rates that support
25 customers count goals while providing revenue to
26 pay Expenditures

3 U-10828
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10
11
12
13
14
15
16

17

19
20
21
22
23

24

25

iv. achievement of revenues that exceed Expenditures to the
extent reasonably feasible

v. capital expenditure planning, including debt financing
where appropriate

vi. charging just and proper proportions of the cost and
expenses of other departments or offices of the City
rendering service to Click!, as required under City
Charter section 4.5.

b. The Business Plan shall also include annual, biennial and longer term
goals, benchmarks and measures of progress and success for non-
financial achievement, including

i. coordination with goals and strategic plans of TPU and the

City of Tacoma

ii. promotion of market competition

iii. fostering and enhancing educational opportunity and
ecenamic activity in Tacoma and Pierce County

iv. ensuring just access to internet service regardless of
economic condition, social barriers and physical
challenges.

c. The Business Plan will make adapting to changing market conditions and
increased competition a priority, including necessary capital investments
to improve technologies and stay competitive.

d. The Business Plan will authorized, but not obligate, Click! to enter into
negotiations for new contracts with internet services providers using its
network on terms and conditions economically acceptable to Click! and
consistent with the Business Plan, including authority to purchase the
businesses of the existing private internet service providers using its
network. Click! will be authorized to utilize the services of third-party
business valuation consultants, acceptable to all parties, in connection
with such negotiations.

e. The Business Plan will include analysis and action plans for the structure
of the Click! workforce, including the negotiation with the relevant labor
organizations when necessary, to meet the requirements of the Business
Plan.

f. The Business Plan shall require a separate enterprise fund
(subaccount) within the Tacoma Power fund to account for Click!
revenues and Expenditures.

g. Subject to the outcome of the legal analysis authorized under Sec. 4,
from January 1, 20186, going forward if Expenditures made on behalf of

4 U-10828

20 P Resclutons Wower AMENDED U-10828 Cick Al v Retelr Servce dos
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14 Ctlick! by Tacoma Power exceed Click! revenues during any month, such
“Excess Expenditures” shall constitute a loan or advance from Tacoma
2 Power to Click!, which shall be reimbursed as follows:
i. “Target Date” means December 31, 2021 or a date when
3 the cumulative Excess Expenditures reach $31.6 million,
4 whichever occurs first.
ii. Click! shall reimburse the loans or advances from revenue
5 exceeding Expénditures as soon as possible.
iii. If Click! revenue in excess of Expenditures is insufficient to
6 reimburse loans or advances in full by the Target Date,
7 Click! revenue shall be supplemented with City of Tacoma
non-utility revenue that, together with Click! revenue, will be
8 sufficient to provide full reimbursement of cumulative loans
or advances accrued prior to the Target Date within ten
9 (10) years of the Target Date.
iv. The Ultility Board and the City Council may, at any time,
10 fulfill their obligation to reimburse the cumulative loans or
» ' advances by applying the proceeds from a transaction
: (license, lease, sale, efc.) transferring some or ali of the
12 il City's telecommunications system business to a private
third-party. The Business Plan shall require Public Utility
13 1 Board and City Council approval of budgets, expenditures,
v rates, and charges necessary to implement the business
1 plan contemplated herein as part of the regular Tacoma
15 Power budgeting. contract, and rates approval processes.
16 h. The Business Plan shall require Public Utility Board and City Council
approval of budgets, expenditures, rates, and charges necessary to
17 implement the business plan contemplated herein as part of the regular
8 Tacoma Power budgeting, contract, and rates approval processes.
19 i. The Business Plan shall provide quarterly and annual reports to the
: Public Utility Board and to the City Council to monitor Click!'s actual
20 | performance relative to the approved business plan. Such reports shall
i include financial gains and losses and the balance of the loan account
21 |} described below.
22 i Sec. 3. The Public Utility Board and the City Council shall, upon
23 | adoption of this Resolution, appoint a Click! Engagement Committee to provide
oversight and assistance to Click! in the development and implementation of the
24 {{ Business Plan. The Click! Engagement Committee shall be comprised of two
(2) Public Utility Board Members, two (2) City Council members, two (2)
25 {I members of the public who have experience in the broadband industry, and one
(1) Tacoma Power ratepayer at large appointed by the City Council. The Click!
26 Engagement Committee shall meet to consult with Click! on a regularly
5 U-10828
2515 Reso'ubens Powe ANENDED U 10828 Clak Al's Reta: Sace ce con
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1 i} scheduled basis established by the Committee and Click!. The Public Utility
Board and the City Council may consider delegating specific authority in the
2 |l governance of Click! to the Click! Engagement Committee in the future as the
Business Plan is further developed and implemented.

4 Sec. 4. Prior to implementing the Business Plan contemplated in this
resolution, TPU and the City’s Legal Department, shall seek a legal opinion or
5| declaratory judgment in Pierce County Superior Court, to confirm that Tacoma
Power may operate the City of Tacoma’s telecommunications system in

6 11 accordance with the business plan. The City's Legal Department shall include
in its request for a legal opinion or declaratory judgment, those specific
components of the business plan necessary to provide the Utility Board and the
g || City Council comfort that they may fully implement the business plan
reasonably without threat of disruption by legal challenge. TPU and the City's
9 || Legal Department are authorized to utilize the services of third-party legal

0 advisors in connection with this activity.

Sec. 5. Click! shall review and resubmit rate adjustments budgeted and
| proposed by Click! and approved by the Public Utility Board (previously

12 il approved by Board Resolution U-10773 on April 22, 2015), that support the
Business Plan and the City Council is requested to approve an ordinance

13 | amending Tacoma Municipal Code Chapter 12.13, to authorize said rate

1 adjustments.

11

14

15 Sec. 6. A fiscal note is attached to and incorporated in this Resolution

U-10828. The fiscal note estimates the Capital and O&M budget requirements

16 || and impacts in addition to the financial gains and losses anticipated over the

- next five (5) years, in connection with the Chck' | business plan contemplated
/:7

17 il herein.

18 - Approved as to form and legality:

19 | .

20 /%&/W ( /({’g/éte - ﬂ’{ﬁ“‘f"" \jw“("zfé

. Chief Deputy City Attorney Secretary
j oy i 2 E o . .
Adopted__ ¢ &"‘ B “

24

25

26 |

6 uU-10828
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TACOMA PUBLIC UTILITIES
3628 South 35th Street

Tacoma, Washington 98408-3192

To: Chair and Members of the Public Utility Board

From: William A. Gaines, Director of Utilities/CEC *

Date: November 25, 2015 ;
i

Subject: Financial iImpact of Authorizing Click! to Provide Retail Internet Service including Gigabit E

internet Service, Voice over Internet Protoco! Service and Commercial Broadband
Service, and Approving a Five Year Business Plan

Background:

A variety of business modeis have been developed and presented to policymakers, including a base case
or status quo mode! and prospective modets for Click! offering retail internet and cable television services,
Clicki offering wholesale-only internet (no video) and Click! entering into a private use contract involving
Tacoma Power/Click! facilities. The financial models considered both tow and high growth assumptions.
This report addresses the fiscal impact of authorizing Click! to provide retail internet service including
Gigabit Internet service, Voice over Internet Protocol Service and Commercial Broadband Service (“All-In
Retail with Gigabit model”) along with cable television services. The All-In Retail with Gigabit model
anticipates a loss of 1,916 Cable customers undet the low growth option and a gain of 1,152 Cabie
customers under the high growth option in five years. It aiso anticipates a gain of between 6,412 and
12,124 Intemet customers, and a gain of between 5,168 and 7,563 Voice over Internet Protocol

customers, low and high respectively. Table 1 below shows the financial metrics of the All-In Retail with
Gigabit option. !
i
Table !
» Alt-in ﬁetail T All-‘n Rétall
w/ Gigabit
e Low Option | High Opt
Revenue ) - 831814
O&M Exgienditures .. $i85.3
Capttal {nv it : $27.7
Cumulative Cash flow '{:2?3'1-;!'-3:1"
! Fiscal Impact:

The impact of pursing the All-In Retail with Gigabit option is that the City will incur deficit spending in the
range of $28 million to $31.6 million over the five-year business plan pericd, as shown in Table 1.
However, as noted in Table 2 below, the Retail All-ln with Gigabit model begins to produce positive cash

flow in Year 8 under the high growth option. —~— “
Table 2 s
-% .
" LOW OPTION ” MG oPTION TACOMA
. G fat! < Hathe FOWER
. winulative . " U e
’ Cash Flow Cash Flow Cash .F.hw Cash Flow
a0t | KizaTs el 13,375,864 | (534,141.034)] 5340310245 TR
2017 | tasods3sil | Usajo3oof | (47285643  (18,369,595) B
Same | (soedses 3asases) | 14501133 123,4‘1c;7:u)§ Ry
2019 {4,4308591 (27,765,552 2,866,053 . {26,276, 783)! e
2020 3,829,670 {3:,595.322) [},750,54& (28,0;7.331)! TACOMA
2021 (3452,159)]  (35077381)F L (545919)i {28.373,350)) WATER
2022 | (38327350 [389:0,306) | . {608528)  {25581779)
2023 1 tsaiagsal  Movaqco0) | ABOST2 - (29,101,207
2024 - 42,877,105 (44502005} 1,;45,032 H {27,‘.‘-55_,175j R
e ko
b e
e
TACOMA
RAIL
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Confidentiality Statement and Disclaimer

The information contained herein is: (i) provided by the principal founders of the business and, in some
cases, {ii) publicly available from directories, publications and websites, as mentioned in the body and
the footnotes where possible or appropriate. In some cases, non-publicly available information was
used, including independent research, studies, or paid services from individuals and organizations.

While the information set forth herein is deemed by the Company to be accurate, the Company shall not
be held liable for the accuracy of or any omissions from this Business Plan or for any other written or
oral communication transmitted to any recipient and any other party in the course of its evaluation of
transactions involving the Company. The information contained in the plan will require careful scrutiny,
verification and due diligence efforts from any recipients of the plan. In furnishing the Business Plan, the
Company undertakes no obligation to update this Business Plan or to correct any inaccuracies that may
be contained herein,

Furthermore, the potential fulfillment of forward looking statements contained in the Business Plan are
subject to change due to unexpected events, market shifts, or circumstances that cannot be known at
this time. Forward looking statements are based on expectations, estimates and projections at the time
the statements were made that involve a number of economic, business, and numerous risks and
uncertainties which could cause actual results or events to differ materially from those presently
anticipated. Forward looking statements in the Business Plan may be identified through the use of
words such as, but not exclusively to: "expects,” "will," "anticipates," "estimates," "believes," or
statements indicating certain actions "may," "could," or "might" occur. Such estimates and projections
are subject to significant uncertainties beyond the control of the Company. Although such projections
are believed to be realistic, no representations are made as to their ultimate attainability.

Company Ownership
Clickl Network, a municipal telecommunications enterprise, is a Section of Tacoma Power, which is a

Division of Tacoma Public Utilities (TPU), which is a Department of the Clty of Tacoma (“City”), a
municipal corporation in the State of Washington.

Company Location
The Company is located at:

3628 S. 35th Street
Tacoma, Washington

Executive Summary

Click| Network {also referred to as “Click!” and “the Company”) is proud to provide value and choice for
Tacoma, Washington. Clickl currently holds telecommunications or video franchises from the City of
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Tacoma, City of Fircrest, City of Fife, City of Lakewood, City of University Place, and Pierce County to
offer Cable TV, high speed Internet, digital phone, as well as fiber-delivered data solutions to area
residents and businesses.

Clickl's network is a hybrid fiber coaxial network consisting of approximately 400 miles of fiber optic
cable and approximately 1,200 miles of coaxial cable. The network currently passes 113,000 homes and
area businesses.

Click! underwent a multi-year strategic planning process that included the engagement of a business
consultant; evaluation of a variety of business models; a lengthy public process; a review of operations
and the key elements of the business plan, including the solicitation of input from expert third parties by
a City Council appointed Click! Engagement Committee; and formal adoption of resolution directing the
development of this Business Plan.

Clickl’'s competitive advantages include its customer loyaity and high customer satisfaction rating; its
relationship with TPU and the City; its highly capable management and employees; its underleveraged
fiber optic network; and its potential to market to the 100,000 plus unserved home passing.

This Business Plan anticipates that by the end of the 10-year business plan period, Click! will serve
approximately 13,200 customers or 12% of the homes passed with Cable TV service, approximately
36,000 customers or 31% of the homes passed with high speed Internet service, and approximately
5,500 customers or 5% of the homes passed with digital phone service.

This Business Plan anticipates that Click! will begin making improvements to the hybrid fiber coaxial
network in 2017 to deliver 1 Gigabit Internet service. This Business Plan also anticipates that Click! will
utilize fiber-to-the-home (FTTH) technology to extend plant to new residential developments and
commercial complexes.

This Business Plan anticipates that Click! will launch sustained marketing campaigns that focus on
reviving the Click! brand, that promote Click!’s value proposition, and that fully leverages the brand
equity of TPU and the City.

This Business Plan anticipates that Click! will strengthen its marketing plans and sales teams to
effectively sell its products and services to both the residential and business customers.

This Business Plan anticipates that Click! will remain an open access network, and that it will continue to
maintain wholesale agreements with the existing Internet Service Providers and telecommunications
companies that currently ride the network,

This Business Plan anticipates that Click! will continue to be governed by the Tacoma Public Utility Board
and the Tacoma City Council, and managed by the Director/CEO of TPU, the Superintendent/COO of
Tacoma Power and the General Manager of Click!.

Click! currently has 102 budgeted full-time employees. A majority of these full-time employees are
represented by two labor unions, namely the International Brotherhood of Electrical Workers {(IBEW)
Local 483 (“Local 483”) and the Washington State Council of County and City Employees, AFSCME, AFI-
ClO Local 120 (“Local 120”). Out of the 102 budgeted full-time employees, 72 are represented by the
two labor unions and the remaining 30 are non-represented employees. Under this Business Plan, Click!
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* Continued strong revenue growth of 18.30% in 2018 and 10.77% in 2019 with attractive net
customer growth rates and price improvements.
e Continuing competition from telecommunications providers with national scale.

Click!: An Overview

Clickl is at the cusp of expanding its product offerings to the Tacoma, Washington, metropolitan area.
By engaging in retail services and implementing new technology, Click! will offer residents and
businesses reliable municipal source for quality high-speed internet services, Cable TV, digital phone
services, and fiber-delivered data solutions. Clickl has developed this Business Plan to serve as a living
document representing the organization’s growth potential over the next 10 years.

This Business Plan describes the various actions that will be undertaken and the anticipated outcomes of
such actions.

Historical Background

The Tacoma City Council voted to build the Click! Network on April 8, 1997. This effort grew out ofa
Stanford Research Institute study in 1996 that recommended that the city take advantage of the newly
deregulated telecommunications market.

At that time Tacoma Public Utilities wanted to expand a fiber optic network to provide communications
between substations and to manage the power generation and electric distribution system and to serve
the communications backbone for a “wired” Advanced Metering Infrastructure (AMI) system. The
original cost estimate for the TPU network was $15 million and the recommendation made to the city
was to spend more and also bring telecommunications services to customers.

The approved cost estimate for the network was $65 million, but by the time the Click! was launched to
customers in July 1998 the cost grew to $89 million. The City Council approved a model where the city
would conipete for retail Cable TV service while also offering wholesale access to the network for ISPs
that wanted to provide teiephone or data services.

By the end of 1999, 600 miles of cable had been installed and 11,000 Tacoma residents subscribed to
Click| cable television service. Downtown businesses and some residents also used the high-speed data
services. However, the energy crisis of 2001 forced Tacoma Public Utilities to delay extension of service
to Tacoma suburbs because Tacoma Power funds were needed to buy electricity, and because of poor
telecom economics in more sparsely populated areas.

Cable companies nationwide had just begun introducing a cable modem product on their networks in
1996 and at the time that Clicki was launched there was a low penetration of fast broadband
everywhere in the country. During the early 2000s the cable companies and the telephone companies
roughly split the broadband market. But over time cable modems became faster than DSL and the cable
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companies won a greater market share each year, until today when they are rapidly winning most of the
remaining DSL customers.

The original business plan had estimated that Clickl could win about half of the cable customers from
TCI, the cable company at the time. In 2001 TClwas purchased by Comcast, the biggest cable company
inthe country. Over time Comcast developed a bundling model that provided a discount for customers
that bought multiple services. Since Click! only had the Cable TV product the business missed out on the
bundling trend and Comcast began to steadily take cable customers from Click!. Click!’s homes passed
penetration peaked at approximately 22% in 2009 with nearly 25,000 Cable TV customers,

The Strategic Planning Process

The strategic planning process began in 2010 with the engagement of CCG Consulting, LLC (“CCG”).

The 2010 CCG Report

CCG performed an in-depth analysis of the day-to-day operations, financial and capital budgets and
results, and interviewed the staff at Clickl. CCG also interviewed the Utility Board members and
management to understand their expectations for Click!.

CCG identified numerous findings and provided specific recommendations for improving the business,
which included making Click! a full-service telecommunications company, raising cable television service
rates for parity with market, offering triple play packages of video, data and voice as done by market
competitors, reducing workforce headcount, faduging/spans of control :and combining job classifications _
to reflect industry practice.

These findings and recommendations were presented to the TPU Board in January 2012. After receiving
feedback from the public, the TPU Board issued a directive to pursue an alternative plan, which included
maintaining the existing hybrid retail wholesale business model and to achieve Click!’s financial viability
by growing the wholesale Internet business through a collaborative effort with the ISPs. This altemative
plan became known as Plan B.

The 2013 CCG Report

CCG was reengaged in 2013 to review the operations and financials of Click! and to opine on the long-
term sustainability of Plan B. CCG determined that Plan B would not sustain Click! in the long run and
that other alternatives would need to be explored. CCG was then directed to explore alternative
business models including cutting costs and operating Click! at industry expense metrics, revising the
original 2012 all-in retail plan, exiting the retail cable television business and converting the business to
wholesale only, leasing the network to an independent third party, completely shutting down the
business, and selling the business and assets to a private party.
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CCG concluded that other than shutting down, selling or leasing, all other alternatives produced a long-
term financial deficit. The most promising of the viable alternative options was leasing the network to an
independent third party.

The Wave Proposal .

In'2013, Wave Division Holdings LLC (“Wave”) a Washington based cable telecommunications company
had made an unsolicited proposal to purchase Click! Network for $15 million. TPU management then
told Wave that the network was not for sale. Subsequently in 2014, Wave made another unsolicited
proposal, but this time to lease the network. The proposal from Wave incidentally fit CCG’s lease
recommendation, which led TPU management to engage with Wave and the development of a Letter of
Intent by Wave to lease the Click! network.

The Wave proposal entailed a 40-year indefeasible right of use (IRU) lease with annual lease payments
of $2 million, adjusted annually for inflation; capital investments in the amount of $1.5 million per year,
adjusted annually for inflation, into the physical network, and make up any shortfall in cash payments;
support and maintenance of TPU’s communications network; assumption of Click!’s obligation to
support and maintain the City of Tacoma’s Institutional Network (I-Net); new products and services for
consumers including Gigabit Internet service; maintaining an open access network for the Internet
Service Providers, and the provision of affordable video, data and voice to low income customers priced
at $9.95 per month.

The Wave proposal was formally presented to TPU Board and the Tacoma City Council at their Joint
Study Session on March 31, 2015. The proposal, however, failed to receive support from its governing
bodies. After nine months of public engagement and deliberation, finally in December 2015, Click!’s
governing bodies directed staff to pursue further develop the original 2012 all-in retail option, and
approved the formation of an advisory committee to guide the development, which became known as
the Click! Engagement Committee.

The Click! Engagement Committee

¢  The Clickl Engagement Committee was formed in January 2016.

e |t was formed perthe direction of the Tacoma Public Utilities Board and the City Council.

e The Committee was comprised of seven members as follows: Mayor Marilyn Strickland, City Council
Member Marty Campbell, Public Utility Board Member Mark Patterson, Public Utility Board Member
Karen Larkin, industry experts Janine Terrano and Terry Dillon, and ratepayer advocate Andrea
Cobb.

s The Committee met 16 times between January 22, 2016 and August 1, 2016.

¢ The Committee focused on conducting a deep dive into the assumptions of an All-In business model
for Click!.
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As part of that process, the Committee became informed on the fundamental elements of the Click!
Network enterprise, including services, customers, governance, management, employees, network,
business relationships, marketing, legal and regulatory environment, and finances.

The Committee also sought advice from industry experts Doug Dawson from CCG Consulting
(financial modeling), Colman Keane from EPB Chattanooga (business analysis), and John Wambaugh
from Z2 Solutions (Advanced Metering Infrastructure).

TPU management staff, including a representative of the City’s legal department, were present at all
the committee meetings and provided input.

The Committee advised management to evaluate and consider the following new technologies and
services:

Fiber-to-the-Home (FTTH) and Wi-Fi.
Gigabit internet, home security, home automation, and cloud services.
Local advertising sales )
Development of local programming content
Advanced telecommunications services to small and medium sized businesses.
Provision of broadband/internet services to the following sectors:
i. Secondary and higher education institutions to advance education.
ii. Medical institutions to enable telemedicine.
iii. Properties managed by the Tacoma Housing Authority to address the City’s digital
equity initiative.

~pop T

On the matter of Click{’s relationship with the ISPs and MSAs, the Committee advised management
to maintain an Open Access network whereby existing relationships with the ISPs are maintained.
An increase to Click!’s share of ISP revenues was also explored.

The Committee advised management to make broadband services more affordable for payment
challenged customers by offering a Lifeline internet tier for $14.95, where approximately $10 of the
charge would be covered by the recent expansion of the Federal Lifeline program.

On the matter of organizational structure, the Committee generally supported the creation of a
leaner organization through negotiating with labor representatives contracting out and
consolidation of certain functions to achieve operational and cost efficiencies.

After much discussion and deliberation the Committee came to the conclusion that ‘saving Clickl’
may not accurately describe the best focus. Instead concentrating on providing Tacoma / Pierce
County residents high quality affordable broadband services that meet customer and community
objectives is a more meaningful focus.

The Committee studied and confirmed that the financial analysis provided by staff, consultant Doug

Dawson, and Moss Adams (the City’s auditing firm) accurately portrayed Clickl’s financial challenges,
and that the public has not been misinformed.

183

TAC_PRA_HF_0023776



® The Committee recognized that the rate, revenue and customer growth assumptions in the All-In
financial models presented by Click! staff represent reasonable assumptions about the current and
prospective business and market trends.

¢ The Committee acknowledged that the Wave Broadband lease proposal was a potentially viable
proposal. It addressed many of the financial issues and some of the social objectives of the City. A
deliberative process similar to the Committee’s process might have improved the public
understanding of the proposal.

¢ The Committee recognized that the rules governing Clickl pertaining to rate making, offering of
products and services, and purchasing need to be flexible enough such that it can quickly adapt to
changing market conditions.

¢ The Committee concluded that ‘no magical thinking’ will resolve Click!’s fiscal problem, and that
some form of external funding is required to keep it afloat.

e The Committee explored a variety of funding options, including the imposition of an access fee, a
utility fee, characterizing Tacoma Power funding as a surcharge to Tacoma Power customers,
abatement of Gross Eamning Taxes paid to the City by Clickl, debt financing of all the one-time capital
expenditures, and tax measures.

e AtitsJune 3, 2016 meeting, the Committee considered introducing a tax increase measure on the
March 2017 Election ballot to raise the approximately $6 million in annual deficit funding necessary
to operate Click!. Subsequent to that meeting, the City members and TPU Board members
concluded that a ballot measure would unduly extend the period of uncertainty for Clickl employees
and that the success of a tax-raising ballot measure was not assured.

¢ Then beginning on August 1, 2016-and-subsequently, the Committee members introduced their own
funding proposals, which are as follows:

a. Shared Contribution Model
b, - Shared Contribution with TPU Phase-out Model
¢. No City Funding Model

Policy Directive :
On September 28, 2016, the TPU Board adopted Amended Resolution U-10879 approving the All-In-
Retail option as the new path forward for Click!. The policy directives were as follows:

BE IT RESOLVED BY THE PUBLIC UTILITY BOARD OF THE CITY OF TACOMA:

Sec. 1. Clickl's proposed high-level "All-in" business plan (the “Business Plan"),
attached as Exhibit A to this resolution, Is approved.

Sec. 2. The Clerk of the Board is directed to forward this Resolution and the Business
Plan to the City Council for immediate consideration. The Board requests, due to
budget timing constraints, that the City Council make its decision in a tirely
manner. Upon approval of the Business Plan, funding, and other provisions of this
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resolution by Council, TPU staff is directed to complete the more detailed aspects of
the Business Plan and then implement that plan.

Sec. 3. TPU's request that Click! management be delegated authority to make
changes to products and service offerings, prices (within the limitations set forth in
the Clickl rates/charges ordinance approved by the Board and Council), and
marketing strategies contained within the Business Plan without further approval by
the Board and City Council is approved, and the Council is requested to concur in
such approval. Allsignificant material changes tothe Business Plan that would
remove TPU as the primary operator of Clickl including, but not limited to, the sale
or lease of telecommunications system equipment or capacity, outsourcing of work,
permanent discontinuance of products or services, etc. shall be brought to the
Board and City Council for approval. Such delegation in¢ludes approval of contracts
allowing third parties to use surplus portions of the network to supply services to
their customers so long as such use does not materially interfere with Click!’s
operations of the network or Clickl’s ability to implement its Business Plan and
achieve its goals and objectives. Click! shall continue to bring contracts for the
purchase of goods, services, and materials in excess of $200,000 to the Board for
approval.

Sec. 4. Tacoma Power's request to transfer an annual amount to the Click! fund
from Tacoma Power electric revenues, to appropriately compensate Power's
past, current and future beneficial uses of the telecommunications system
infrastructure, which shall be used to pay Click! operating, maintenance, taxes,
capital costs and debt, is approved. Tacoma Power’s transfer from electric revenues
under this Section 4 shall be a minimum of $6 Million annually, and in the event
Clickl's costs exceed $6 Million for the year, Tacoma Power is approved to transfer
additional funds not to exceed $10 Million per year. Click! may use these
transferred funds to make capital improvements and purchase equipment as
necessary to meet the objectives of the Ail-In Business plan.

Sec. 5. Staff will present, not less than annually, to the Board and Council on Clicki's
status relative to its business plan objectives and any changes made to the
business plan and business outlook for Click! . In 2020 and 2025, staff will prepare a
report to the Board and Council detailing business plan objective achievements and
financial status of Click! to determine any adjustments in future funding. Staff
reports will describe the past, current, and future expected use of the
telecommunications network by Tacoma Power.

Sec. 6. The Board directs staff to identify business efficiencies and savings that can
be made through staff reorganization, looking at both represented and non-
represented positions. Staff will negotiate with appropriate union representatives to
collaboratively identify opportunities for efficiencies and savings.
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The key elements of the'high-level “All-In” business plan referred to in Sec. 1 of the recitals above are
the following:

. Click! is expected to provide retail cable modem internet, voice over
internet protocol, commercial broadband services, and other advanced
telecommunications services in addition to retail cable television service to
residential and commercial customers.

. Click! is expected to provide bundied service of cable television, internet
and phone services.

. The Click! network is expected to continue operating as an Open Access
Network.

. Click! is expected to maintain its existing wholesale relationships with the
Internet Service Providers (ISP), including Rainier Connect, Net-Venture and
Advanced Stream. No buy out of the ISPs’ businesses is assumed. Wholesale
internet pricing offered to ISPs will need to be addressed.

o Clickl is expected to maintain its existing wholesale relationships with the
Master Service Agreement (MSA) holders, including Rainier Connect, Optic Fusion,
twtelecom, Integra, CenturyLink, Spectrum Networks and Noel Communications.
No buyout of the MSAs’ businesses is assumed. Wholesale broadband pricing
offered to 1SPs will need to be addressed.

. Clickl is expected to remain a unit of Tacoma Power within Tacoma Public
Utilities and be governed by the Tacoma Public Utilities Board. More independent
and flexible governance is a key element of the plan.

. Tacoma Power is expected to pay 6% of the total O&M costs as its
proportionate share for utilizing the telecommunications network. Tacoma Power’s
proportionate share of O&M costs may change over time as its use of the
telecommunications network changes.

. Clickl is expected to upgrade its hybrid fiber coaxial (HFC) network to 1
Gigahertz, deploy DOCSIS 3.1 technology, and, over time, build new plant extension
with fiber-to-the-home (FTTH) technology.

. Click| is expected to offer Gigabit and multi-Gigabit service to residential
customers.

. Clickl is expected to continue offering Gigabit and multi-Gigabit Metro
Ethernet services to commercial customers.

. Click! is expected to continue maintaining and supporting the City’s
Institutional Network {I-Net).

. Clickl is expected to offer discounted residential Cable TV and Phone

services to payment challenged customers based on existing Federal poverty
guidelines (up to 100% of the income threshold) that have been adopted by Tacoma
Public Utilities.

. Clickl is expected to offer a $14.95 internet service for qualified low income
customers, of which $9.25 of the charge is expected to be covered by the new
Federal Lifeline program leaving a customer out-of-pocket cost of $5.70 per month.
. Clickl is expected to achieve labor cost and operating savings by negotiating
work rule changes, providing employee training and contracting out new and certain
existing functions.
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. Click! is expected to conduct door-to-door Sales Burst campaigns during the
first and third years of the new business plan period, which are expected to
generate between 4,000 and 6,000 new customers.

Base - Assumptions Year 2 -2017 Year 5 - 2020 Year 10 - 2025
Homes Passed 113,950 113,950 113,950
i L 10416 |......26215 21,379
# of Retail Internet Customers H 10.750 28,919 35713
L 17,333 5,695 3,754
# of Wholesale Internet.Customers H 17.233 ‘ 4,556 3,003
L 24.4% 28.0% 30.8%
Internet Market share H 24.6% 20.4% g 34.0%
L 1,800 4,566 5,309
# of Phone Customers H 2473 6,058 7,567
L 1.6% 4.0% 4.7%
L 19036 | 18544 | 13831
# of Cable Customers H 19,185 19,378 15136
L 16.7% 16.3% 12.1%
Cable Market share H 16.8% 17.0% 13.3%
ploy H 91 106 110
. _— L $16.0M $29.5M $49.3M
Cumulative Capital investment H $16.1M $30.0M $50.2M
. L ($19.5M) ($4.9M) $5.7M)
Annual Cash Flow/Subsidy H ($19.6M) ($4.4M) 4.2M)
i L $198My ) (B308M)  f (365.6M
Cumulative Cash Flow q $19.6M) ($38.6M) $58.7M)
NPV LH ($19.5M) ($36.6M) ($56.5M)
($19.6M) ($35.9M) ($51.2M)
. it is anticipated that Click! will continue to operate in a deficit situation for
the foreseeable future.
. The viability of this business plan is contingent upon securing external
funding.

The All-In Business Plan

This Business Plan is intended to achieve the Policy Directives noted above. The key elements and the
financial model of this Business Plan were developed in consultation with CCG Consulting, who has been
advising Click! since 2010. This Business Plan describes Click!’s products and services, sales and
marketing, network improvements, and labor strategies, and the anticipated financial results from the
execution of these strategies.

Products and Services
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The next table shows expected capital expenditures for the next ten years. They include an upgrade to 1
gigabit capacity for an expansion into the retail market along with recurring capital expenditures.

PROJECTED CAPITAL EXPENDITURES: 2017 to 2021

2018 2013 2020
$309500 - $308,500 309500 $309,50
..$859,000 $887,919 8869382 8
$25,000 $25000 ~ $25000 8
.. $307,000 . . $0_ ..
..Ses000 869 69,000 0
$210,500 $210,500 $210,500 $210,500 $210,500 ;
$626,000 $625000  $625000 $625,000 $625,000°
" “sa0,000° $40,000 $40,000 $40,000 $40,000 .
..8163000 $163,000 $163000 ~  $163000 ° $163,000
$797,000 $797,000 $797,000  $797,000 ‘
‘ " s249,000 3249,000 $249,000
 $131,500  $131500  $223500  $183400  $178
T - S
______ $825,000 $826,000 $630,000 $315,000 $123,750
$3,450,000  $50,000 $50,000 $50,000  $50,000
..58,500,000 80 . $0 $0;

S SR $
. 34,020,000 . €80000 880000 ¢ ) .. $80000
$15,560,500 84781996 $4484915 54076194  $3,806,634

PROJECTED CAPITAL EXPENDITURES: 2022 to 2025

2022 2023 2024
_$309500  ©$309500
87352 694,052

$25000

_$25000

$80,000

817,400

' $3,760,625

869,000 $69,000 $69,000 $69,000

$210,500 $210500  $210,500 $210,500

$625000  $625000 $625000 ~$625,000
$40,000 $40,000
$163000 $163,000
$797,000

8249000 " '$249,000  '$249,000

$162200  $157,200 $152,100

i “$48.412 $55,328 $55,328

$123,750 $123,750 $123750 $123,750

..5e0000  $50,000 $50000 . 850,000

$0 $0

sso060

s17.400
$80,000

$3704,908  $3665730  $3622,453

Labor Strategy
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Following is a pro forma cash flow for The Company.

PRO FORMA CASH FLOW: 2017 to 2021

2017 2018 2019 2020 2021
328987859 $34,2901,829  $37.983,757 39,760,527 $40,038,407

$6,544

$7,300

$429,074 $397,398
16,561 24044377
$1,192,243 $1,941,501 " $2,204672
$38,013 $41,427 $55,431 $60,000
. $408031 3433271 9444103 $455205

L 589824 842078 84327 844205 $a5510
$624,396 $689,621 . $706751  $728855  $742,642
L 38918 (36279 ... 813850 81388 .

e8B579 890872 $93,144 $95473
$176,446 $197,718 '$197,006 $195,526

$644240 T "§644538 "$635,994

Ts142,889  $151,515  $185303  $159,186  $163,164
$190,955 $202,767 $207,836 $213,033 $218,359
. 360020 863733 ...5B65326 866,959
..59486.488 | 89723651 ... 58,904078

933,485,527 $37,726222 $40,773,004

| ($4,497,668) | ($3434393)  ($1476389)  ($1,012477)  ($1,786,607)
 $15580500  $4,781,996 $4.484915 $4,076194 $3,806,634
($10,861,120) $2,151,880 $2,151,880 $2,151,880 $2,151,880

($9,217,048)  ($10,368,269)  ($8,113184)  ($7,240550)  {$7,745,121)
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» 3

PRO FORMA CASH FLOW: 2022 to 2026

2022 2023 2024 2025

2026

$40,085,136  $40,380,307 $40,771,253 $41,253,345

... 341,869,967

L $1690132 | $1681136

$7,669 $7.861 $8,057 ) $8,258

$1781536 $1809864 $1.870015

$8,464

8417517 $427,955  $438654  $449621
$25,709,053

52738798 82920536 $3,095607
$64,628 $66,244 $69,491 $72,820

83265422

$460,862

83,436,995
$74,640

. 3478249 340205 8502461 81802

.. 5527,897

$

$784,782 $808.834 3620056

U OO s SRR i - SOPRN o os SOOI .

$854,214

#1350 813950 813,950 $13,950
. $100,306 _$102,813 $105383
$205,424 - $210,560 $215,824 $221,220
8625264 3616087  $608,371 $602,027
oM oy S i il

$0
$223,818 $228,413 $235,148 $241,027

$13,950

$226,751
78

$247,053

$70,350 $72,108 $73,911 $75,759

$77,663

.. 39354847 . 99588718 $9.828,436 | ..$11,651,172

$11,942,451

342629332 343,427,999 $44,200654  '$46,745,980

$47,710,140

($2,544,196) ($3,047,692)  ($3,519,401)  ($5,492,635)

($5,840,173)

$3,760,625 3,704,998 $3,665,730
$2,151 $0

(88,456,701) 7 ($8,904,569) ($7,185,131)  ($9,115,087)

$3,622,453

$3,593,978

($9,434,151)
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Tacoma Public Utilities

| Chck* Network
Fmamnal Perfﬁrmance Review

April 24, 2000

PRICEMNERHOUSE@?PERS

333 Market Street
San Francrsco California 94105
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PR’CHMERHOUSE@:;PE@ @

PricewaterhouseCoopers LLP
333 Market Street

San Francisco CA 94105-2119
Telephone (415)'957 3000
Facsimile (415}957 3394

Mr. Mark Crisson ; wisies B2
Director

Tacoma Public Utilities

3628 South 35" Street

Tacoma, WA 98411-0007

April 24, 2000

Subject: Click! Network Financial Performance Review

‘Dear Mr., Crisson:

PricewaterhouseCoopers has comﬁ]eted its ‘review of the Click! Network as ouﬂined in our
agreement of March 7, 2000 and is pleased to present the results of our work in the attached
: report

We would like to thank your staff for their complete cooperation and participation throughout
the review. All of the staff we worked with demonstrated a professional, enthusiastic
approach to their roles in helping Click! attain its goals and serve the greater Tacoma
community, Their suceess is reflected in the supportive articles in trade and- general media -
publications, and in the lumted customer contatts we made.

Our review was initiated by collecting and reviewing numerous construction, marketing,
accounting, and management reports. We interviewed all of the senior managers in the Click!
organization, including working extensively with the new General Manager Dana Toulson.
We observed the Network Operations Center (NOC), including the head end and customer
care operations, the set-top box inventory, programming and control area, a hub and the
broadband interconnection point, one of the two field construction offices which initiates,
supervises and inspects the work done on the system, and the engineering department
responsible for the design and Multiple Dwelling Unit (MDU) build-out,  We also worked
with the TPU Finance Department to understand the financial control structure and the
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e CEWATERHOUSE(COPERS (B

processes for capturing and reporting on revenues, payroll costs, accounts payable costs,
journal entries and the preparation of financial statements, :

Overall, the Click! Network has been deployed to date within the approved budget, with
service levels and quality equalling, and in some cases exceeding, the original plans. The
technical quality and redundancy is a model system. Customer service is a hallmark of the
operation, particularly your commitment to managing provisioning expectations within an
approximate two-week window.- then keeping the schedules you set. The extra attention to
customer education and support is likely to enhance customer retention. Actual expenditures
have been appropriately authorized, inspected and approved. We have identified a number of
areas where accounting, reporting and forecasting can be improved, and many of these
recommendations have been or are being implemented. After these accounting adjustments,
and if the business continues as planned for the remainder of 2000, revenues are forecast to

exceed expenses before June of 2001, In total, you have provided the substance to the reality
of Tacoma, America's #1 Wired City. :

We appreciate this opportunity to have worked with you and the Click! Network staff on this
most important project and wish you success in your continued development of Click! Should
.you have any questions regarding this report, or desire assistance in implementing our

recommendations, please contact Rick Van Mell at 415-957-3138, -

Very truly yours,

TAC_PRA_HF_0016989
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Click! Network Review

April 2000

We were asked to review and provide recon}inendations on seven specific objectives which
can be grouped into five general sections. The specific objectives are provided in italics at the
beginning of each section. The five sections are: '

Construction Program

Marketing Program

Financial Coritrol, Reporting and Projected Resulis
Expansion into University Place

Click!'s Position in the Telecommunications Evolution

. & &5 & e

Construction Program

"Review actual capital construction costs to date and how they conform to the budgetr. "
ap . Y he budg

Overall, we found the construction program to be well run and closely coordinated with your
marketing and customer servics plans. By the end of 1999 your system was operational, and
by the end of 2000 all of the initial constructios contemplated for the City of Tacoma in the
current plan is on track to be complete within the authorized budget of $91 million.
Recommendations for improvement include continuing refinement of the capital budget, as
defined in the Work Order system, into discrete tasks associated with specific Click! business
lines and cost centers. Each task should identify specific measurable physical milestones and
the associated spending by month. Where appropriate, each Work Order should also be linked
to specific Marketing and revenue generation plans, In particular, capital spending to support
CATV, broadband and ISP customer growth should be directly tied to the Marketing plan.
‘This recommendation is already being implemented for the remainder of this year, the -
preparation of the 2001-2002 budget, and the longer term financial modelling of Click!
Network. ' T : ‘

(4)
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- Marketing Program

“Compare actual CATV subscriber penetration per activated node and as a sysiem average
for all activated nodes in relation to the business plan goal of 25%."

The marketing program for CATV was developed with a penetration target of 25% of the
homes passed within 18 months of node release. As of April 1, 2000, the overall penetration .
in the City of Tacoma stood just over 23%, even though only 15% of the available nodes have
been released for subscribers for a full 18 months. 29 individual nodes have already exceeded
25% penetration, and all of them have been released for one year or more. 16 of the 29 have
penetrations between 30% and 47%. 22 nodes are between 20-25% penetration, and 16 of
them have been open more than 300 days. 17 of the remaining 26 nodes with less than 20%
penetration have been released for less than 6 months. There are 8 nodes completed but not
" yet fully released to subscribers. At April 1%, Click! had approximately 13,000 subscribers,
with a projected year end target approx1matmg 19,000. When the subscriber count passes
15,575 the overall penetration for all nodes in the City will exceed 25% and this appears likely
before year-end 2000. A hallmark of the marketing program has been to manage the release of
nodes such that customers can be given an installation date within about a two week window.
This has been accomplished with a structured, coordinated program ‘which calculates the daily
estimated installation effort based on the services customers have requested and the number of
Sérvice Technicians available. Our primary recommendation for Marketing is the reciprocal
- of the construction recommendation: the marketing revenue generation plan should be clearly
~ related to the required numbers of installations or circuits and their capital costs. “Revenues are
currently forecast by separate business line, and should be augmented with a- separate
summaty page of assumptions and construction or installation milestones. Spending in the
capital section of the business model should be. identified by month, and where considerable
capital must be spent before revenue can be generated, the time lag should be clearly defined
on the assumptions page. This recommendation has been substantially incorporated into the
Click! business model currently maintained by Marketing, and the data aligned with
construction and Operations. Only the development of a summary assumptions and milestones
page remains to be done. An additional recommendation is that the Click! business model
projections be frozen for the remainder of the year 2000 and report actuals against the budget.
A rolling forecast may also be desu‘able to track changes as they occur.

(5)
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Financial Control, Reporting and Projected Results

"Assess the management and control of the three Click! Business Lines’ actual revenues and
. expenses.

Assess the assu)nptions Jor all three Click! Business lines and associated rates of growth and
_the business plan projections that revenue will exceed expenses by June 2001,

Based on the short hi&iory Jor the CATV, Business Advantage and ISP Advantagé business

lines, evaluate whether there are any obvious area of concern in financial performance,
control or reporting." : _ :

As we conducted our review, we found these areas overlapped in.many ways, and combined
them into this Financial Control, Reporting and Projected Results section. For the reader to
understand our findings and recommendations in the correct context, we believe it is
instructive to describe the reporting and control environment as we found it.

Control Envir.onment

First, past practice has been for Finance to provide monthly results to the Director and
Superintendent before the division managers. Further, because the City (which provides TPU
with its accounting systems) does not have an integrated financial system, the time lag for
developing financial statements is considerable, and reports have not been distributed until late
in the following month for March through November. . This was explained as "waiting until
the Board had approved the results" so there would be no distribution of unapproved
information. While this may not be a problem for other TPU divisions, in the dynamic start-
up environment of Click! Network, the -Clickl Manager is placed at a considerable
disadvantage when asked to explain any given financial result without an effective mechanism
to evaluate the supporting details. Another consequence of past practice and system
limitations is the routine apparent distortion and delays in the December, January and February
reports. For example, during our review which began in March 2000, the December results |
had just become available. The December Click! Network Operational Summary showed a

(6)
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profit of approximately $145,000 when actual cash operating costs continued to exceed
revenues. However this was the result of several journal entries, accruals and deferrals, one
exceeding $1 million. This page appeared in the Financial Statement package provided to the
‘Board and did not contain any supporting explanation. The subsequent January summary
showed a loss of approximately $427,000 which again did not reflect the actual operating
results. On April 7th, the Click! Manager had nét seen any February results, yet the Director
had already seen prehmmary March results,

Actual Costs and Revenues

We believe it is important t6 also note that the actual control of spending for construction and
operations appears to be functioning well, despite the limitations of the Work Order, Purchase
Order and payroll systems, Reviews of Click! field construction management. showed a well-
controlled systematic' management under unit price contracts and rigorous design and
inspection procedures. However, because contractors were asmgned to build more than one
part of the network when customer demand dictated, their invoices somietimes included work
that covered more than one Work Order. The coding by Click! construction staff should have
segregated these costs to the appropriate Work Order, and they usually did. Under the Work
Order/Purchasing system however, the contractor is working under a single Purchase Order
~ number, and since the control is the maximum amount of the P.O., the Work Order system
establishes an encumbrance up to the maximum of the P.O. However, when the invoice
" distributes work done across multiple Work Orders only the original Work Order encumbrance
is reduced. The net effect is to appear to over-run one Work Order while showing a lélrgcr
than required encumbrance in the original Work Order. Again, this is not a control problem
with the actual spending, but is a computer system imposed limitation which limits the ability
of Finance to provide a more meaningful oversight role. It also limits the value of Work Order
reports in reflecting the true status of open commitments and estimates-to-complete phases of

the work, It is the detailed logs and spreadsheets mamtamed by Click! that provide the best
control. - _

"Revenue generation and reporting has not been an issue, 'and the Click! database was able to
provide sufficient data when requested. The billing system is currently being replaced to gain

(7)
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even more functionality, and, based -on the prior results and the lar

ger issues noted in this -
- report, we did not specifically review this conversion. :

We spent considerable time with the Finance Department and the Click! Manager to
understand some of the major financial reporting issues, and to develop recommended
solutions. Four of the largest issues involved capitalization of General and Administrative -
expenses, capitalization of connection costs for new subscribers, inter-company issues

between Click! and Tacoma Power, and the formatting and presentation of Click! financial
reports. . : :

Capitalization of General and Administrative Expenses

The capitalization of General and Administrative expensés attributable to the construction
program for 1999 accounted for over $1,000,000. The entire sum was shown as & credit to
expense in the month of December. The amount was calculated based on a long-standing
formula used by Tacoma Power which compared the ratio of capital spending to operating
spending, and was historically designed to capitalize a maximum amount of G&A under rate-
based rule making. The formula creates a percentage which is then applied to the value: of
each Work Order for a division, subject to a maximum value which has been increased by 3%
per year for about ten years. This same approach was applied by Finance for the first three
months of 2000. The percentage factor used was 7.070%, with an individual line item value
limited to $94,000. Finance, as it went through the year end closing, assumed that all of the
remaining amount in a Work Order not actually paid in 1999 would be spent in 2000, and

~ added an extra $2,000,000 for possible new work orders. The net result is another projected
charge of approximately $ 1 million for the year 2000, which was transferred by journal entry
out of expense to capital for January, February and March of 2000 in the amount of $85,000
per month. However, in late January when the amount to be capitalized was determined, the
Click! Operations Manager issued Work Order revisions to close five old work order numbers
and transfer the necessary remaining spending to five new Work Orders. The revised total

* spending for. Work Orders is $89 million, without any need for the additional $2 million °

estimated by Finance. We re-ran the formula and arrived at a monthly G&A transfer closer to
$59,000, an annual difference of $312,000. Finance has reviewed this analysis and suggests

(8)
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reducing the monthly transfer by $32,000 which they believe will reflect the current
expectations and account for the higher Jevels in the first quarter. We would like to repeat, this
finding is at bottom a manifestation of a culture and pattern of closely held financial practices,

reporting and disconnected manual systems, not a reflection of any individual's particular job
performance.

Further, the initial Click! capital program established Work Order 17013 in the amount of $1.9
million to account for capitalized G&A. This was intended to include managers' costs charged
to operating expenses. The capitalized G&A however is going directly to construction-in-
progress property accounts, and not to Work Orders. The result is that the tfotal of the property
accounts will be larger than the sum of the Work Orders. Since ‘both the Capital and Operating
Expense budgets are approved, cash control is maintained as long as total spending is less that
the sum of the two budgets. However, the potential exists for the capitalization of G&A to
cause the sum of the capital accounts to exceed the authorized Capital budget. (We do not

-expect that to happen based on the current information and projections.) We recommend that
future Capital and Expense budgets plan for any expected G&A capitalization and include it
only in the Capital budget, even if it flows temporatily through the Expense budget accounts.

“The Expense budget should be the net spending on operating activities after the capitalized
G&A has been transferred to the capital accounts. :

A related issue is the capitalization of Tacoma Power expenses. The same formula is used to
develop a percentage which reduces Tacoma Power's expenses and -charges’ Click!'s
construction account - again by individual Work Order. For 2000 the proposed percentage is
6.16%, totalling just under $1 million per year and charged at $80,000 for Jan-Mar, Click!
management recognizes there is some level of G&A support from Tacoma Power, but they
question if $80,000 per month is the appropriate level. The overall effect is that Click!'s
construction has been charged a 13.23% G&A cost. This remains af open issue. '

- Capitalization of Connection Costs for New Subscribers

During our review of the construction program and its controls we learned that connection
costs for new subscribers were higher than originally planned for two primary reasons. First,

©)
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subscribers were requesting that more outlets be installed in their homes (approximately 3.5
vs. a planned 1.5). This meant that an individual Click! Service Technician might complete
only one or two insfallations{ per day vs. a planned three to four. Second, given a high
customer demand for service and the unplanned extra demand on Click! Technicians, third
party contractors were assigned to make new subscriber connections, primarily in MDUs.
These connections were invoiced to Click! at unit rates for the "drop” from the pole to the .
house and the first outlet, plus an additional charge for each additional outlet. A different rate
is used if the connection is made at a pre-wired MDU (Multiple Dwelling Unit). When these
contractor costs are invoiced to Click! they are normally coded to the capital Work Orders
17019 or 17027 depending if the connection was at an MDU or single residence.

The cost for all Click! Technicians flows through the payroll system as an operating expense
to the 5534 and 5535 accounts, Monthly the Finance Department has been calculating a "new
subscribers" count, multiplying it by an originally estimated cost based on a drop line and one
outlet, then reducing operating expense and charging the capital Work Order for the resulting
amount, - - ‘ : »

. There are four problems with the way the system has worked. First, the "new subscribers"
count calculation inadvertently included reconnects - about a 2% error, Second, the count
included connections by both Click! Technicians and contractors - this resulted in the Work
Orders being charged twice for the same connection. Once by the contractor's invoice and
second by the capitalization journal entry. Third, starting in March 2000, this double charging
was attemipted to be corrected by transferring all of the contractor costs out of the Work Order
to operating expense. (Approximate value $244,000.) However, contractor costs are
approximately -50% higher than the rate per connection being used to reduce operating

“expenses, resulting in overstating operating expense. Fourth, the contractor invoices
accounted for all of the outlets installed, but the Click! operating expense reduction only
accounted for the first outlet. Thus none of the cost for additional outlets installed by Click!
Technicians has been capitalized. Though a specific count has not yet been determined, the
estimated value for all additional outlets already installed or planned during the year 2000
approximates $1.5 - 1.9 million.

(10)
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We recommend retummg the $244,000 to the original Work Orders, estabhshmg a best effort
count of outlets broken down by contractor or Click! installation, then developing a net
adjustment that reduces Work Orders and increases operating expense for the connections that

were double charged, and increasing Wotk Orders and reducing operating expenses for the
outlets that were not capxtahzed

The identification and recommendation development for these issues was accomplished

through a series of cooperative mcctmgs among at least six individuals on the Finance and
Click! staffs.

Click! Network and Tacoma Power Iptra-compahy Issues

One of the primary purposes for establishing a fiber-optic and coaxial network was to increase
reliability, reduce costs and enable new services for the electricity customers of Tacoma
Power, As the telecommunications concept evolved, additional features were added to the
system, All of the capital budget, however, bas been authorized under the Telecom fund -
- account 4717, To date all of the depreciation expense for the amounts capitalized are shown on

the Click! Network Operational Summary page in the quarterly financial reports. Further,
Click! staff provide technical support for the fiber operations and design elements which will
support Power's SCADA system" (Supervisory Control and Data Acquisition). An inter-
division revenue from Power has been pro;ected in the initial pro forma financial projectiofis
for Click!. The approximate value to Click! is $1 million per year However, a typical cable
TV company would also pay a fee for use of a power company's easements, usually a "pole"
connection fee. Other inter-company charges for services provided by the Distribution

division and the Landscaping department are routmely charged to Work Orders as work is
performed. ~

We recommend establishing a team to segregate the total capital cost and operating budget
into Tacoma Power and Click! Network costs and develop an appropriate solution to be
incorporated in the 2001-2002 budget cycle. The Click! Manager has already developed an
initial estimate of the segregation that could be used as a starting point. An additional issue to
be considered is the potential for a City franchise tax on SCADA or other intra-company
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"Revenue". Since these items do not produce any additional net cash and reflect Tacoma

Power's use of assets to better deliver electricity, they might better be handled as credits to
expense not subject to a Franchise Tax. ' »

Click! Network Financial Reporting

We have already.noted under Control Environment the historical communication énd timing
problems of financial reporting. The process of reviewing ard developing the above
recommendations has opened a new line of communication between Finance and Click! that
should significantly improve the timing and quality of financial reporting.  Some specific
steps being implemented include providing access to the Click! Operational Summary
spreadsheet on a regular schedule - approximately 2-3 days after the financial close on the 5%
workday of the month. In addition, as new procedires for journal entries and transfers are’
developed when implementing these recommendations, there will be a mutual sign-off so all
involved will know and understand the ramifications of the process.

The Board currently sees the Click! Network Operational Summary page in the quarterly
financial report package. In addition, we understand they receive the Status Summary of °
Capital Programs. ‘Working with Finance and the Click! General Manager, we recommend a

few changes to the Operational Summary. First, the addition of & new line titled "Net

Operating Income before Depreciation” to provide a measure for when revenues exceed

expenses, and essentially Click! begins to contribute cash. Second, the current Depreciation
and Amortization lin€ represents all capital spent, and will be decreased when a Power/Click!

segregation is established. Third, the "Summary of Cash" section should be removed because

it provides a very incomplete picture of the construction program, and a complete view is

provided in the Status Summary of Capital Programs document,

Click! Network Revenues Exceed Expenses Projection .

We were asked to assess "the assumptions for all three Click! Business lines and associated

rates of growthi and the business plan projections that revenue will exceed expenses by June
2001." .

(12)
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Click! maintains a robust and complex spreadsheet business model -which ties together
projected subscriber and customer counts, levels of service for each, business line, and
operating expenses by account, all by month for 15 years, and a corresponding capital

spending page by year broken down by individual Work Order. Thisisa dynamw mode] that
has been updated as parameters change.

The revenue pmJectxons are based on releasing all City of Tacoma nodes this year, and
achieving penetration rates consistent with past experience. Thus the CATV revenue is
projected to increase steadily-throughout the year, and the growth rate will taper off in 2001 &s
the target penetration is- achieved. Broadband revenue is predicted to grow also, with new
customer acquisition planned during 2000, which will prov1de full year revenues in 2001,
These assumptions and rates are consistent with current expenence, and while not guaranteed,
seem reasonable. A requirement for achieving the revenue is that new connections are
completed to support the pro_}ected addition of new subscribers, Year to date through March,
‘new connections are running approximately 30 days behind original projections. However,
new Technicians have been hired, are completing fraining, and their productivity is expected -
“to be reflected in’ increased connection rates from April onward. Revenues also include the

previously mentioned mter-company SCADA income at the rate of approxxmately $1 million
per ycar

Expense projections are based on payroll figures and program acqulsltxon costs, and are
broken down into 19 accounts in four departmental groups. These monthly figures are
adjusted periodically for planned salary increases and staff additions. They include the
previously discussed credits for the capitalization of work done by Techricians, but only at the
level of a drop and one outlet per new connection. They do not include credits for the
cap:tahzatlon of General and Administrative expenses, or depreciation expense. Otherwise,
we believe this is a reasonable projection of operating expenses.

As the model currently stands, operating losses steadily decline each month through December
2000, and turn positive and steadily increase starting in January 2001." Without the SCADA
income, the breakeven point is not achieved until July 2001. The model currently has two
"pottom lines" - one with and one without the SCADA incorme. We recommend a series of |
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changes to the Click! model to better align it and the Operational Summary from Finance.
These changes include incorporating a G&A credit line and increasing the credit calculation
for new connections to reflect the capitalization of all outlets. The Construction page should
be reviewed to be sure the Work Orders reflect the revised G&A and outlet capitalization. As
the inter-company charge issues are resolved, any cost for pole attachments and revenues or
credits to expense should also be added. Since some of these changes are large, approximating
$1 million per year, the net result will not be known until they are completed. However, on an
order-of-magnitude basis, the removal of $1 million of SCADA income will be approximately
offset or exceeded by an increased credit for G&A and outlets. If this is the actual result, the

breakeven point will likely occur between January and June of 2001.
S ‘ !

An additional word of caution is that the journal entries to make these adjustments for past
periods will result in what look like very. funny Operational Statement results for the months
when they are entered. Further, December 2000 and January 2001 will be impacted by year-
end accruals and reversals because of the limitations of the current accounting systems and
procedures beyond the control of Click!. We suggest that Finance ‘consider modifying the
December and January Operational Summaries to provide footnotes that describe the year-end
adjustments and the operating results before the adjustments were made.

Expansion inte University Place

"dssess the financial assumptions and the resulting projections for capital construction costs,
O&M expenses and benefits/revenues estimated to accrue as a result of expanding the market
Jor the Click! Network's three primary business lines and meeling Tacoma Power's strategic
business and operational needs in the service area of University Place." o

Click! has developed a business model for the proposed expansion jnto University Place. This
model is constructed the same way as theit City of Tacoma model, with the same levels of
detail. The inputs are based on an actual design down to the node level, and actual walkouts to
identify aerial, underground and can-we-serve (CWS) units. The construction cost is based on
~ the current contract costs for the various types of fiber, aerial and underground work done in
the City. There is currently no allowance for capitalized G&A from either Click! or Tacoma
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Power, nor a specific contingency amount. The cost per home passed at the end of the second
full year of operation in University Place is approximately 95% of the cost per home passed in
the City. While it might be expected to be lower because the main fiber loops, head end, hubs
and equipment do not have to be duplicated in University place, the underground construction
required exceeds 50% of the homes passed compared to 10-15% in the City. A construction
period of six months is planned before the release of the first node for customer service.
Construction spending has been aligned by year with the rapid acquisition of subscribers in the
first two years, and provided for in the model in future years to support a gradual subscriber
acquigition program. The initial six month capital program is estimated at $7.7 million with
addi?iona_l build-out spending of $ 5 million during the first two years of customer service.

~ Revenues are based on market penetrations similar to the ramp-up experience in the City of
Tacoma, and target penetration by the end of the second full year of operations is 24.8%. The
service mix and price per service is also similar to the City. Broadband revenue is limited
based on the lower ‘mix of businesses passed. A modest amount of SCADA income is
included. - '

Operating costs have been estimated on an incremental basis above the current City model.
Thus additional costs will be incurred for the incremental programming, advertising, taxes,
and additional staff in Customer Care and Service Technicians, No additional staff are
considered necessary at the Click! Administrative level or for the NOC (Network Operations
Center) to support the projected subscriber count, The credit to expense for the capitalization
of new connections has been increased to include approximately 1,75 outlets per installation,
. but may need to be increased further in line with the recommendations above. Depreciation
expense is not included in the model. :

As currently modelled, revenues exceed expenses after the first six months of ‘customer service
. about 12 months from the start of construction in University Place. All full years of
customer service have net positive cash flow, even if the SCADA income is not included.
While annual cash flows are positive from the first year, the model shows cumulative cash
~ flow becoming positive in year 14 of the project, based on current dollars. If construction
were authorized for the second half of 2000, you may benefit from the availability of

(15

TAC_PRA_HF_0017002

207



13

 PRICEKIERHOUSH(DOPERS (@

construction crews familiar with your standards, capitalize on the current public momentum
Click! has established, and approximately match the declining connection needs for your
Service Technicians in the City by the end of 2000 with the opening of new nodes in
University Place in approximately January 2001,

Click!'s Position in the Telecommunications Evolution
"Assess Click!'s current and planned business and marketing model in the context of the -
evolving telecommunications technology as we understand if to suggest areas of visk/reward
and the overall public benefit to the citizens and businesses served by Click!"

Click! continues to be at the forefront among public and private utility telecommunications

* efforts. This position has brought considerable national recognition to Tacoma, and also
significant tangible benefits. From a review of local press clippings, at least 400 new jobs,

- five building renovation projects, enhanced University of Washington and UPS academic -
programs, and several development projects are all linked to the development and presence of

- Click!. Establishing Click! prompted AT&T (TCI and Excite @home) to upgrade services to
Tacoma residents much earljer than otherwise would have happened. Your decision to operate
_primarily as a wholesaler beyond the CATV service level will stabilize operating and
development costs. You remain aware of the developing technologies in digital set-top boxes
and the integration of telephony into a variety of services, and are studying ways to cost

effectively deploy them to people on the Click! network - without going into head-to-head
competition with your own customers. '

The success of Click! and its continuing value to the community depends oni a team effort
among business, civic and education leaders to create a unique region with considerable
growth potential. The fiber/coax network is literally and figuratively the thread that ties them
together and enables this potential. Working together, this team can leverage the Click! asset
to attract major new businesses, create jobs, attract students to programs that provide the skills
for those jobs and generally enhance the whole community,
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However, based on our experience serving large, national e-commerce firms, the exceptional
benefits of a Wired City, modest real estate prices, available labor, and centers of higher
education with technology programs, there is one dimension Tacoma may wish to evaluate in
more detail, and that is taxes. When the likes of Webvan established their programs to build
twenty-six $40 million distribution and service centers with 5-600 jobs each, one of their
critical site evaluation factors is the tax environment. When it comes to attracting large,
" sophisticated firms with the greatest benefits for Tacoma, competing sites will be any location
‘within a mile or two of fiber because the cost to make the connection is minor compared to the
project size. We understand Tacoma's tax structure has discouraged some businesses in the
past, and may play a critical role in attracting new business. Reviewing tax policy options
may be one of the more significant ways the City can contribute to the growth momentum you

‘have established, and thus help to maximize returns on the Click! investment for the
community, :

Summary ’

. Overall, the Click! Network has been deployed to date within the approved budget, with
service levels and quality equalling, and in some cases exceeding, the original plans. The
technical quality and redundancy is a model system. Customer service iS a hallmark of the
operation, particularly your commitment to managing provisioning expectations within an
approximate two-week window - then keeping the scheédules you set. The extra attention.to
customer education and support is likely to enhance customer retention. Actual expenses have
been well managed, inspected and approved, We have identified a number of areas where
accouniting, reporting and forecasting can be improved, and many of these recommendations
have been or are being implemented. After these accounting adjustments and if the business
continues as planned for the remiander of 2000, revenues are forecast to exceed expenses
before June of 2001, In total, you have provided the substance to the reality of Tacoma,
America's #1 Wired City. :

* % % % ¥
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We appreciate ythis opportunity to have worked with you and the Click! Network staff on this
most important project and wish you success in your continued development of Click! Should
you have any questions regarding this report, or desire assistance in implementing our
recommendations, please contact Rick Van Mell at 415-957-3138,

Very truly yours, ’ :

/’%22 J'G’QZLZ( L&/Uc P, o?’ﬁa

(18)
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Foreword

Tacoma Power contracted Virchow, Krause & Company, LLP to assess the reasonableness of jts
method of allocating the capital investment and operating expenses of Clickl Network between
power and -commercial applications. Power applications are uses of the Click! Network
Infrastructure that support electric - transmission and distribution operations. Commercial
applications are cable TV, Internet, and data transport services sold to wholesale and retail
customers. This report provides background information, cur opinion of the allocation method,

and the basis for that opinion.

The scope of this project Is limited to a review of fhe reasonableness of the allocation method.
The scope does not include an audit or an opinion of Click! Network's accounts and records or of
the projected benefits of automation. ‘

Review of Cost Allocations Click! Network
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1. Summary

Based upon our review, the method used by Click! Network (cfiipk!) to allocate costs between
power and commercial operations appears to be reasonable given the unique characteristics of

. Tacoma Power.

" 1.1 Overview of Allocation Method

Click! Network takes an incremental cost approach to allocate both capital dollars and expenses.
Power applications are identified as the primary motivation and use of the telecommunications
infrastructure. Investments and activities that are made necessary by the existence of cable TV,
Internet, or broadband services are zilocated to commercial operations. -

1.2 Reésonablen ess Test

To test the reasonableness of the cost allocation done by Click!, we calculated the allocations

" with an alternative approach. This approach ‘uses the present value of the' projected customer -

automation’ benefits. With-the present value approach it is appropriate fo allocate 100% of the
fiber portion of the network to the power applications. The coaxial portion, however, needs to be
divided between the commercial and power applications. ’

To determine how fo divide the costs, we ¢alculated the present value of the projected customer
automation benefits. The present value of the projected benefits is then allocated to the: power
application and the difference between the total coaxial network cost and the present value of
the benefits is then applied to the commerclal applications. This approach ylelds a 28/72
allocation between the commercial and power applications. Given this result, we feel the 27/73
cost allocation used by Click! is reasonable. : ’ o

1.3 Operational Expenses

We also concur ‘with Glick! Network's expense allocation. This opinion is based upon past

experlence and is supported by the present value approach described above. We have provided
financial and business advisory services for over 50 municipalities that are considering offering:
voice, video, and data services. o

Review of Cost Allocations 1~ : Clickl Network
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2. Cost Allocation M:etheds

2.1 Allocation of Capital Investment

To allocate total capital investment and estimate depreciation for the two business categories,
Click! staff evaluated each of the original 32 Telecommunications Project work orders to
determine their commercial and power related portions. The team asked ifself:

*Would these investments have been made if Tacoma Power was not offering Cable
TV, Internet, or other commiercial broadband serVIces‘?"

If the answer was no, the mvestment costs were allocated to Commercial Applications.

The work orders used to develop the breakdown are shown on Table 2.1. The Commercnal
Applications investment was found to ‘account for $23,5 million of the fotal project investment of
$85.8 million as of September 2000. To allocate depreciation between business lines, the
Finange Department multiplied the total depreciation by the ratio of business line investment to
totai investment 27.4 percent for commercial services and 72. 6 percent for power applications. -

A few of the original work orders were still open when the allocatson rahos were developed All
are now closed, with a final total of $90.6 milion. Chckl continued 1o use the 27.4 percent and

72. 6 percent ratios for these work orders.

Starting with the 2001/2002 Bierinium, however, a!! new work ordars have been designated as
either Commercial or Power, so that investments can be tracked separately Open work orders
{as of Fébriary of 2003) total $74 million; &f which 395 millién” are for commercxa! appf'catlons
and $4.7 million are power related. ‘ .

Review of Cost Allocations 2 Clickl Network
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2.1 Allocation of Capital Investment (cont.)

Table 2.1: Cost Allocation Summary

. . np’ LTD Total Capital  Commercial  Allocation to
Description WONBR ™ spending Applications  Commetcial
SE Hub Construction - Hub 1 17000 § 18,017,341 § 180,173 - 1.00%
NW Hub Construction - Hub 3 17001 9,539,585 95,396 1.00%
Headend Construction 17002 4,196,540 3432128 . B1T78%
HFC Network Design 17003 1,241,467 12,415 © 1.00%
SONET Network : 17004 "3,708,811 3,703,911 100.00% |
Telacom Make Ready 17005 8,179,229 - 0.00%
Telecom Tools & Equiprnent 17006° 873,398 148,717 17.03%
Set Top Recievers / 2000 . 17007 6,475,591 6,475,501 100.00%
Telecommunications Vehicles 17008 2,177,211 250,000 11.48%
" Materials & Supplies , - 17009 - 180,908 180,008 100.00%
‘Marketing, . 17010 ' - & '
Additions & Betterments _ <1701 1,186 - 0.00%
Business Overhiead Costs ) 17012 234,112 163,800 70.01%
Admbistrative Costs. 17013 1,549,743 416,418 26.87%
NE Hub Construction-Hub2 T 17014 9,211,239 , 92,112
SW Hub Costruction -Hub 4 . ‘ 17015 3,635,515 36,355
Worldgate : ‘ 17017 645,252 645,252
Intemet Access ‘ 17018 900,443 5
Multi-Dwelling Units ’ 17019 . 4,603,308 3,682,719
Commercial Installfations ‘ 17020 8,067,623 3,057,623
1998 Equipment 17021 53,783 o
Purchase - J Mux Equipment . 1vo22 814,670
Vehicies 1999/2000 , 17023 448,211
. Monitoring Equipment . 17024
Headhend 1898 . 17025
Administrative Fées & Cos ' 17026 75,670
‘Capitélized Drops o 17027 827,808
~ Headend 2000 ; 17028
" NW Hub-{ Construction - A&B 17029 2,640
SE Hub-3 Construction - AXB 17030 6, 6,469
NE Hub-2 Gonstruction - A&B 17031 1,341,026 © 13,410
- SW Hub-4 Construction - ASB . 17082 1,879,122 __18.;791
R < Total $ 85,824,135 $  23,618404
Total Hub Construction & Design © 8§ 44534801 § 445,348
(see boid items) * .
v " Commercial Alfocation 27.40%
Power Allocation 72.60%

2.2 Allocations of Operating Expenses

Prior to the 2001/2002 Biennium, most of Clickl's labor hours wefe coded under one
Organizational Unit - 5511, and one task number — 820.1. This practice, which began when
Clickl was initially formed, made It hard to separate operating expenses between power and
commercial activities. It also made it difficult 16 hold managers and supervisors accountable for
thelr performance. With these problems in mind, the Section Manager reorganized Click! in the
fall of 2000 Into Organization Units (Orgs) ~ each with distinct and easily {dentifiable roles in
dally operations. Along with work delivery and quality control, front-line managers and
supervisors were given responsibility for budgeting and cost control within their *Org.*

Review of Cost Allocations 3 - Click! Network
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2.2 Allocations of Operating Expenses (cont.)

Org and Org Name Description
8511 General Manager . - Overall administration of the section
5521 Marketing and Business Operations ' -'Adrﬁinistration of 5520 series Orgé.
6522 Sszles and Marketing - Marketing of commercial services
5523 Video Services - Non-labor org; includes videg revenues
- and programming costs
5524 ISP Advantage - Non-labor org; includes Internet costs
5625 Customer Care - Customer care department
5526 Business Systems - Billing and operations reporis
* §527 Broadband Services - Engineering and maintenance of
N : equipment and circuits sold to large
_':- : business customers - -
i 5532 . Technical Operations -Administratlon of 6535, 5536, 5537 Orgs
5535 Service Installations - Service technicians installing cable
drops; and wiring homes and small
, businesses for CATV and internet
5636 Network Operations Center - 24 X 7 monitéring of SONET and HFC
L ‘ , . networks; dispatch,functions
5637 Invenfory Control - Provisioning and control of set-fop
' ' ’ recelvers
5533 _ Network Opétatiops : ‘ - HFC network operations and maintenance
5534 Network Applications ‘ .~ Engineering and maintenance of digital
. . . ) fiber network o
? © 5541 Field Operations ~ - Non labor org; administration of 5542,
. : , 5546
. 5542 Engineering Services ; - HFC network design; management of cable
E ‘ ' installations in multiple dwelling compiexes
5546 Construction . - Network construction; underground drops
& T6 divide operaling expenses, each Org was analyzed and costs assighed using the same logic

applied to capital investment. Orgs 5521 through 6527, and 5637, are assigned 100 percent fo

. Commercial operations. Orgs 6533, 5534, and 5536 are assigned 100 percent to Power; and’

i Orgs 5511, 5532, and 5535 are split 50/50. Most iabor hours and materials associated with the

g Field Operatlons Orgs are assigned to specific capital work orders. ltems that are expensed are
assigned to Power, . )

I Review of Cost Allocations = ' 4- Click! Nétwork
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3. Network Overview

The original construction consisted of 770 miles' of plant, of which 140 miles are fiber and
630 miles are coaxial cable. The network is a Hybrid Fiber Coaxial (HFC) design and each
fiber node (total of 88) passes an average of 1,000 homes; The network;

* Links 30 of Tacoma Power's 65 substations (plans are in place to expand this to the
malority of Tacoma Power's substations. Substations not supportéd by fiber will have

8 microwave connection). ‘ .

» Provides cable television service to over 22,000 customers {approximately 76,000
homes Passed, of which 66,000 customers represent Click! Network's cable TV

market)".

» Passes approximately 48% of customers served by Tacoma Power (assumes i54,600
total customers). : :

= Supplies cable Inteine_t services (on an open access basis) to 7,000‘ end users.

s Provides fiber based high-speed data transport to area businesses.

Future plans call for expanding the network’s reach to more substations and expanding the iUse
of customer automation for residential and commercial customers, . ’
The authorization to build the telecommunication network was given in Aprfl of 1897. The stated
purposé was to enhance electric service rellability, reduce operating costs, and diversify ‘the

ufilities’ revenue base. *

- ' The ditference is due to Multiple Dwelling Units with exclusive contracts with the incumbent
cable provider and with master antenna satellite systems. '

Review of Cost Aliocations . 5 ‘ Click! Network
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4. Review of Allbgaticn Method

The allocation method used by Click! was based upon the guestion:

“Would these investments have been made if Tacoma Power was not offering Cable
Television, Internet, or other commercial broadband services?”

If the answer was no, the investment costs were allocated to commercial operations

In review, the allocated costs (see Table 2.1);, with the exception of the Hub construction and

- Network Design Costs,? ® each appear to have a clear distinction between the power and

commercial applications. In addition, the Hub construction and Network design cost allocation
has a high impact on the end conclusion. For example:

» A 1% aliocation to the commercial application results in 27.40% of “costs to
' commercnai and 72. Go%topower .

. A 90% allocation to the commercial &pplication results in 79.67% of costs to
commercial, and 20.33% to power.

« A 50% allocation 'to the commerclai application results in 53. 54% of costs to
commercial and 46.46% to power.

Given this sensitivity and the clear distinction with the other costs, our r_eason’ab,lenesé test-
focused on the Hub consiruction and Network Design cost allocation. :

To inltiate our reasonableness test, we asked some additional questions.

Has the electric utility pursued use of the HFC network?
2." What alternative netiork options were available in 19877

3. Is the cost allocation percentage the same between the fiber portlon of the network
and the coaxxal segments? .

4. What network costs (for power appllcatlons) are reasonable given the projected -
benef‘ ts to power operations?

-l

3

The first step in .;answering the above questions is to review how Tacoma Power has
leveraged the availabllity of the HFC network.

»

2 Work orders: 17000, 17001, 17003, 17014, 17015, 17029, 17030, 17031, ard 17032. These
work orders represent 53% of the total costs ($45,776,158),
. The Make-Ready costs (work order #17005) are also substantial ($8,179,229) and are often
charged to the organization that is requesting an attachment. The electric utility doas however;
obtam a substaniial benefit since the lifetime of the utility plant is extended, ‘

Review of Cost Allocations -6- : Click! Network
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4.1 Use of the'-HFC Network By Tacoma Power

Tacoma Power has active customer premises and facility management applications that are
based upon the availability of the HFC network. Current and planned applications mclude

SCADA and Distribution Automation Support
+ Uses the fiber portion of Network

+ {5 a mature application
# Clickl supports SCADA at 32 locatsons (and more to follow, see Section 3)

Residential Gateway Project
+ Leverages availability of the HFC network
+ In process of implementing a-10,000 home ftrial

.-+ Supports Automated Meter Reading (AMR), time-aof-use rates, outage detection

. service connect/disconnect, and prepaid metering programs

Commerc;aillndustnal Customer Automatlc Meter Pro;ect i
+ Eliminates riced for a telephone (Iandune or ‘cellular) for communications with

.meters .

"+ Customer frial at 250 locations '

+ Supports AMR, Time-of-Use (TOU) rates, outage detection, and other ocustomer
automation activities .

Tacoma Power, although itls not uging the full capabilities of the HFC network has-shown &
strong lntent to continue and e‘xpand rts use.

4.2 Responses to Quesﬂons

1.

_Has the electric utility pursued the use of the HFC Network?

" Yes, as indicated above, Tac:oma Power is using and plans to expand the use of the

HFC Network.
2. What e,ItErnative network options were available in 19972

In 1997, a variety of vendors claimed to have a solution. In reality, most were in the early

develppment stage, not proven in a wide scale depioyment or on the verge of bankruptcy

The vendor community proposed a variety of media including: ' :

-PLC

~ Radia

- Telephone ' t
- Fiber/Coax

-Leased

‘Given the desire for electric service connect/disconnect rehance on the telephone or

otherleased circuits is ill-advised. In add!tlon

¢ The radio systems were not proven (many of the vendors promoting two~way
applications have disappeared or have abandoned thenr plans).

e« The PLC vendors were primarily one-way which supported AMR Two-way
applications, although showing promise in 1997, had conslstency issues to
overcome,

Review of Cost Allocations o -7- . . Clickl Network -
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4.2 Responses to Questions (cont }

o The HFC plant was proven for reliable two-way communlcation but vendor
hardware for the customer prernises was limited. .

Given the above, assuming Tacoma Power could justify the network expense (i.e.,
sufficlent benefits existed), pursuit of an HFC network was reasonable.

3. Is the cost allocation percentage the same between the fiber portion of the network
and the coaxial segments? i

Clearly, the majority of the cast of the fiber.network can be allocated to power
applications. This allocation is based upon the. need for communication at the
substation to supporl SCADA and Distribution Automation. In fact, many electric
utilities have lmplemented fiber to their substations and key field device sites.

' The allocation of the coaxial network can be based on the net present value of
¥ -residential and commercial customer automation (see question 4).

4. What network costs are reasonable, glven the pro;ected benefits to power'
operations?

Click! has estimated the annual benefit for residential and commercial automation is
approximately $11.5 million. Glven that the HFC network passes 49% of customers,
the gross-beneﬁt applicable to the exustmg epax portion of the network is $5.6 million.

These benefi ts are driven by TaGOma Power's unigue characteristlcs For example, Tacoma
Power: .

s Beesan annual'customer‘ churm of 30,000 {20 percent of customers).
». Receives a high volume of customer calls per day.

+. Has @ large number of its customers at.or below poverty level (mcreasés benet" t of
pay-as-you-go programs).

As & result, the beriéfits of customer autornation may be greater for Tacoma Power. than for
the typtcal municipal utillty .

C Review of Cost Allocations 8- : Click! Network
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5. Reasonableness Test — Network Cost Allocation |

To determine the aliocation based upon benefits, we need to answer three more questions.
1. What was the percentage of coaxial costs for hub construction and design?

2. What additional customer premises implementation costs (beyond the HFC network) are
required to realize the customer automation benefits? .

3. What is the present value of the) customers’ automation benefits attributable to .the
coaxial portion of the HFC network?

The answ’érs fo these duestions follow:
~ 5.1 Aliocation Based Upon Benefits
1. What was the percentagé of coaxial costs?-

Ass,uming the per mile construotion for fiber and coaxial cable {with active elements)
is similar®, the coaxial network segment cost is estimated by:

$45.776.15B° x 630 rmiles of coax Cor

Coaxial Network = - 770 miles of cable
Cost Estimate .

Coaxial Network = °  $37,536,450
Cost Estimate W

i " The average cost per homes passed for the .‘coaxial. portion of the network is $494

g ($37,636,450 divided by 76,000).

2. What additional customer premiufﬁ implementation costs (beyond the HFGC network) aré
required to realize the customer automation benefits? - i

Rl PR

#rorn Click! August 2002 Business Plan, It is indicated that the approximate customer
premises cost will be $202 to $313 per meter location (mid-point of $258). .

. . portion of the HFC network? '

! As indicated in Section 4, question 4, an annual benefit of $5.6 million. If we assume that

‘ 3 What is the present value of the customer automation benefits 'at'tﬂbUta’ble‘ {o the coaxial

16% of these annual benefits are applied 1o a funded depreciation account, the remalning
i benefit is $4,824,026, per year. ' : .

4 Based upon our experience with other implementations, this assumption is supportable.
_ ® See total Hub construction and design costs from Table 2.1.

Review of Cost Allocations -9- ' " Click! Network
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5.1 Allocation Based Upon Benefits (cont.)

This net benefit of $4,824,026 then can bev-allocatéq between the average coax cost per
customer and the mid-point of the customer's premises costs. This resulfs in:

Annual net benefit applied $ 4,824,026
to coaxial portion of network = Net benefit X 494
: (494 + 258)

Annual net benefit applied to the ,
coaxial portion of the Network = § 3,168,975

Assuming a 20-year lifefime and 'a 8% discount rate, the resulfing present value-of the annual net
benefitis $36,347,894. .

5.2 Allocation Calculation

Given the above present value of the customer automation benefits attributable to the coaxial f
portion of the network, the resulting allocation between the commercial and power application is ’
‘made: SR - .

Power Application Allocation - $ 8,239,708  Fiber portion of Network (100%) -

. Net present value of customer
: automation benefits attributable to.
plus  _ 36,347,894 coax portion
$ 44 587,602 Power Application Allocation

Commercial Application Allbcation $ 45,776,158 Total Hub censfruction and design
less 44,587,602 Power Application Allocation
$ 1 ,188,556 Commerqe Appiication Allocation
. The results yield an allocation of 2.6 percent of the Hub construction and design to commercial "
applications. This is an increase over the 1% indicated in Table 2.1. This results in increasing
the total allocation to commercial applications by $732,418 to $24,250,822. The resulting overall
allocation Is: . .

s 28% to commercial applications
¢ 72% to power applications

Assuming that Tacoma Power pursues full customer automation and that the projected benefits
are realized, this method supports the allocation method developed by Click! Network.

Review of Cost Allocations -10- ‘ Click! Network
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6. Operation Expenses — Reasonableness

A Y

In Section 2.2, the list of Organizational Units (Orgs) and the allocations were presented. From

review of the “orgs”®, and our general experience gained from review of other systems, we concur
with the allocations behNeen the power and commercial applications for:

Orgs 5521 through 6527 " 100% to commeraial
Org 5537 ' 100% to commercial
Org 5534 100% to power

Org 5532 ‘ 50/60

Org 5535 50/50-

For Org 5511, General Manager, based upon experience with other systems, the 50/50 allocation
appears to be heavy towards the power application. Our experience base, however, is largely
with smaller organizations that are in the cable television business, With the smaller systems,

the general manager tends to have a high degree of customer contact’and the attention required

to be-paid to the cable television business is substantial. Given the size of Tacoma Power, the

50/50 allocation may be appropriate.

We also concur with the assignment of the HFC Network operation and maintepance to the

power applications. The calcutation made in section 5 supports the allocation of the operation

‘and maintenance expenses to the power applications.

Review of Cost Allocations -11- Click! Network
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$45,000,000

$40,000000 — — — — — B — -
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$25,000,000 —— —— B — —_— .

" Imputed Debt Service
$20,000,000 — Capital
$15,000,000 —— R — —— - S Taxes

o&M
$10,000,000 +—
Gross Revenues
$5,000,000 ——— _— _— —_— — - Net Cash
$0
($5,000,000) +——
PR ETE————)
($10,000,000)
($15,000,000)
2013 2014 2015 2016

Includes imputed debt service

Assumes 17.5% cable TV rate increase in 2015 and 10% cable TV

rate increase in 2016, and 10% ISP rate increase in August 2016 —

Numbers may not add up due to rounding e, CLICK!CABLETV
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CITY OF TACOMA, WASHINGTON
DEPARTMENT OF PUBLIC UTILITIES
CLICK! NETWORK
COMMERCIAL OPERATIONS *

OPERATIONAL SUMMARY ~ AUGUST 31, 2015

AUGUST AUGUST
2015 2014
TELECOMMUNICATIONS REVENUE
CATV ittt nnanarsssosnsssnsenssnsssas $1,516,819 $1,695,528
Broadband ..... e e s e e “ 67,075 90,753
S 554,044 506,939
Interdepartmental ......... [ 17,170 16,4%4
Total Operating Revenue ............ 2,155,108 2,309,714
TELECOMMUNICATIONS EXPENSE-~COMMERCIAL
Administration & Sales Expense .....
Salaries & Wages Expense ....... 260,431 295,838
General Expense i...... e 55,264 18,199
Contract Services ......cs000.. . 1,263,527 1,015,579
IS & Intergovernmental Services 101,768 51,808
Fleet Services .....iiveennnnnss 397 958
Capitalized A & G Expense ...... (11,656) (4,766}
Total Admin. & Sales Expense ......: 1,669,731 1,377,618
Operations & Maintenance Expense ...
Salaries & Wages Expense ....... 455,603 248,140
General EXPENSE +.:vrruvacnscnns 38,167 20,536
Contract Services ...vioeeenvsns 14,170 19,950
IS & Intergovernmental Services 3,723 1,887
Fleet Services ....iovveionsian ‘ 40,134 11,084
New Connect Capital ............ (19,938) (11,780)
Total Oper. & Maint. Expense ....... 531,859 289,827
Total Telecommunications Expense . 2,201,590 1,667,443
Net Revenues (Expenses) Before Taxes )
and Depreciation and Amortization .... (46,482) 642,271
TaxXeS eusevnrsns Ve Er e eenesasues 298,356 320,715
Depreciation and Amortization ...... . 271,174 427,409
569,530 748,124
NET OPERATING REVENUES (EXPENSES) .... (616,012) {105,853)

* This August Operational Summary includes an update to cost allocations
between Click! and Tacoma Power, Previously, allocated costs were
approximately 75% Click! and 25% Tacoma Power. This cost allocation has
been updated to reflect shared costs of approximately 24% to Click! and
6% to Tacoma Power. Year-to-date results incorporate the effects of this
change with a January 1, 2015 effective date.

-10-
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YEAR TO DATE

AUGUST 31 AUGUST 31 2015/2014 PERCENT
2015 2014 VARIANCE CHANGE
§12,946,450 $13,122,180 (8175, 730) -1,3%

754,712 735,625 12,087 2.6%
4,310,484 3,935,076 375,408 9.5%
151,538 151,147 391 0.3%
18,163,184 17,944,028 219,156 1.2%
2,184,407 1,946,949 237,458 12.2%
333,826 280,647 53,179 18.9%
9,198,273 8,472,146 726,127 8.6%
889,784 403,792 485,992 120.4%
3,505 8,398 (4,893) -58.3%
(62,738) (41,193) (21,545) ~-52.3%

12,547,057 11,070,738 1,476,318 13.3% .
3,816,008 1,723,534 2,092,474 121.4%
273,368 153,448 119,920 78.2%
247,610 68,949 178,661 259.1%
29,187 15,810 13,377 84.6%
319,927 95,962 223,965 233.4%
(103,212) (68,467) (34,745) 50.7%
4,582,888 1,989,236 2,593,652 130.4%
17,129, 945 13,059,975 4,069,970 ) 31.2%
1,033,239 4,884,053 (3,850,814) ~78.8%
2,483,984 2,521,282 : (37,298) -1.5%
2,551,714 3,419,367 (867,653) -25.4%

5,035,698 5,940,649 (204,951)
(4,002,459) {1,056, 596) (2,945, 863) -278.8%
-11 -
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CITY OF TACOMA, WASHINGTON
DEPARTMENT OF PUBLIC UTILITIES
CLICK! NETWORK
COMMERCIAL OPERATIONS

OPERATIONAL SUMMARY - DECEMBER 31, 2014

DECEMBER DECEMBER
2014 2013
TELECOMMUNICATIONS REVENUE
CATV tevusrocrassssssarosvososasnnssnae $1,642,141 $1,836,298
Broadband ......eceesess00r0csasnannas 94,047 96,718
ISP cievecsannsesnsnccssosnsensoonsannns 514,745 477,096
Interdepartmental ...ivevevnsecasrnnce 16,494 17,042
Total Operating Revenue ........s0as 2,467,427 2,427,154
TELECOMMUNICATIONS EXPENSE~-COMMERCIAL
Administration & Sales Expense .....
Salaries & Wages Expense ....... 262,379 196, 807
General Expense .......csoc000000 49,500 43,328
Contract Services «cicivescinnes 1,059,700 874, 315
IS & Intergovernmental Services 124,142 97,763
Fleet Services ........cccevcees 947 1{870)
Capitalized A & G Expense ...... {6,728) {4,030)
Total Admin. & Sales Expense ....... 1,489,940 1,207,313
Operations & Maintenance Expense ...
Salaries & Wages Expense ....... 229,736 195,626
General EXpense ...uvevesvocssos 35,573 13,636
Contract Services ..issenvcnsvnee 12,874 72,844
IS & Intergovernmental Services 2,784 1,806
Fleet Sexrvices ...vevevvcecsnese . 11,806 3,371
New Connect Capital ...vicvv0vne {7,523) . (27,923)
Total Oper. & Maint. Expense ....... 285,250 259,360
Total Telecommunications Expense . 1,775,190 1,466,673
Net Revenues (Expenses) Before Taxes
and Depreciation and Amortization .... €92,237 960, 481
TAXES +aerrasrssrnasesstscassacsrsssss 342,619 358,712
Depreciation and Amortization .:...ev. ‘ 427,360 436,154
+ 978 794,866
NET OPERATING REVENUES (EXPENSES) .... {77,742) 165,615
-10-
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YEAR TO DATE

DECEMBER 31 DECEMBER 31 2014/2013
2014 2013 VARIANCE
$19,83€, 525 $19,496,123 $340,402
1,109, 326 1,140,453 (31,127)
5,987,698 5,419,161 568,537
217,017 229,632 (12, 615)
27,150,566 26,285,369 865,196
2,906,826 2,847,120 59,706
421,514 699,244 {277,730)
12,643,254 11,900,808 742,446
710,113 631,385 78,728
12,647 11,049 1,598
(62,533) (120,491} 57,958
16,631, 621 15,969,115 662,706
2,577,896 2,435,321 142,575
231,978 176, 640 55,338
126,176 249,960 (123,784)
25,198 25,915 (7117)
144,767 133,794 10,973
(106, 683) (127,043} 20,360
2,999,332 2,894,587 104,745
19,631,153 18,863,702 767,451
7,519,413 7,421,€67 97,746
3,796,690 3,874,803 (78,113}
5,128,915 5,209,048 {80,131}
¢ 925,605 9,083,851 (158,244)
(1,406,192) {1,662,184) 255,990
———

PERCENT
CHANGE

1.7% -
. =2.7%
10.5%
~-5.5%
3.3%

2.1%
-39.7%
6.2%
12.5%
14.5%
48.1%
4.1%

5.9%
31.3%
~49,5%
-2.8%
8.2%
16.0%
3.6%

1.3%
-2.0%
-1.5%
~-1.7%

15.4%
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CITY OF TACOMA, WASHINGTON
DEPARTMENT OF PUBLIC UTILITIES

CLICK!

NETWORK

COMMERCIAL OPERATIONS

OPERATIONAL SUMMARY -~ DECEMBER 31, 2015

TELECOMMUNICATIONS REVENUE

L 2
Broadband .......ovevuenn, J N
ISP o vetiein e, ceeen
Interdepartmental ............0cinunn

Total Operating Revenue ..... e

TELECOMMUNICATIONS EXPENSE-COMMERCIAL

Administration & Sales Expense .....
Salaries & Wages Expense .......
General EXpense .,....... i
Contract Services .......co.00n.
IS & Intergovernmental Services
Fleet Services ...... Cev v
Capitalized A & G Expense ......

Total Admin. & Sales Expense .......

Operations & Maintenance Expense

DECEMBER
2015

DECEMBER
2014

$1,653,804

$1,842,141

Salaries & Wages Expense .......
General EXPeNSE€ ....eieeeescossns )
Contract Services .iveveiveen, .
IS & Intergovernmental Services

Fleet Services .......iieeunnnn.
New Connect Capital ...... e

Total Oper. & Maint. Expense .......
Total Telecommunications Expense

Net Revenues (Expenses) Before Taxes
and Depreciation and Amortization

Taxes ..o ovuen L vt e s et e e s
Depreciation and Amortization ..... e

NET OPERATING REVENUES (EXPENSES) ....

99,460 94,047
578,441 514,745
25,573 16, 494
2,357,278 2,467,427
160,043 262,379
44,3880 49,500
1,153,608 1,059,700
116,368 124,142
214 947
(7,021) (6,728)
1,468,092 1,489,940
286,562 229,736
56,638 35,573
109,259 12,874
2,825 2,784
36,848 11,806
(11,394) (7,523)
180, 738 285,250
1,948,830 1,775,190
408,448 692,237
248,729 342,619
254,639 427,360
503,368 769,979
(94,920) (17,742)

* The Operational Summary includes an update to cost allocations
between Click! and Tacoma Power, Previously,

approximately 75% Click! and 25% Tacoma Power.

allocated costs were

This cost allocation has

been updated to reflect shared costs of approximately 94% to Click! and
6% to Tacoma Power. Year-to-date results incorporate the effects of this

change with a January 1, 2015 effective date,

-10 -
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YEAR TO DATE

DECEMBER 31 DECEMBER 31 2015/2014 PERCENT
2015 2014 VARIANCE CHANGE
$19,249,419 $19,836,525 ($587,106) -3.0%
1,153,413 1,109,326 44,087 4.0%
6,590,798 5,987,698 603,100 10.1%

263,088 217,017 46,071 21.2%
27,256,718 27,150,566 106,152 0.4%
3,119,328 2,906,826 212,502 7.3%
516,159 421,514 94,645 22.5%
13,601,019 12,643,254 957,765 7.6%
1,338,117 710,113 628,004 88.4%
6, 062 12,647 (6,585) -52.1%
(82,488) (62,533) (19, 955) ~31.9%
18,498,197 16,631,821 1,866,376 11.2%
5,481,440 2,577,896 2,903,544 112.6%
434,304 231,978 202,326 87.2%
544,941 126,176 418,765 331.9%
44,132 25,198 18,934 75.1%
464,502 144,767 319,735 220.9%
(163,515) (106, 683) (56,832) -53.3%
6,805,804 2,999,332 3,806,472 126.9%
25,304,001 19,631,153 5,672,848 28.9%
1,952,717 7,519,413 (5,566,696) -74,0%
3,617,205 3,796, 690 (179, 485) -4.7%
3,602,876 5,128,915 (1,526,039) -29.8%
7,220,081 8,925,605 (1,705,524) ~19.1%
(5,267,364) (1,4086,192) (3,861,172) -274.6%

'llr

TAC_PRA_HF_0004287

263



CITY OF TACOMA, WASHINGTON
DEPARTMENT OF PUBLIC UTILITIES

CLICK! NETWORK
COMMERCIAL OPERATIONS

OPERATIONAL SUMMARY -~ DECEMBER 31, 2016

DECEMBER DECEMBER
2016 2015
TELECOMMUNICATIONS REVENUR
CATV teivtenrenvsvosonsassncnnnnens - $1,676,505 $1,653,804
Broadband ........c.00 resensesananas .o 92,036 99,460
ISP tvevveenesssrocesseassosscacennsns 605,241 578,441
Interdepartmental ..cicovvcvevesccsnna 21,748 25,573
Total Operating Revenue ...........s 2,395,530 2,357,278
TELECOMMUNICATIONS EXPENSE-COMMERCIAL

Administration & Sales Expense ,....
Salaries & Wages Expense ....... 440,487 160,043
General Expense ....cvee00a000se 34,710 44,880
Contract Services .....cceevcune 1,308,655 1,153,608
IS & Intergovernmental Services 258,245 116,368
Fleet Services .....vceev00s0ave 285 214
Capitalized A & G Expense ...... (6,070) (7,021)
Total Admin. & Sales Expense ...... . 2,116,312 1,468,082

Operations & Maintenance Expense ...
Salaries & Wages Expense ....... 769,006 286,562
General EXpense .....scceeceoene 62,128 56,638
Contract Services ...ccveeessene 81,414 109,259
IS & Intergovernmental Services 3,015 2,825
Fleet Services ....ceoevtvncannes 34,685 36,848
New Connect Capital .....cce0ess (12, 963) {11, 394)
Total Oper. & Maint. Expense ....... 937,285 480,738
Total Telecommunications Expense . 3,053,597 1,949,830

Net Revenues (Expenses) Before Taxes
and Depreciation and Amortization .... (658, 067) 408,448
TAX@S +oecsvsonnsssetsrasccsotsscansos 334,246 248,729
Depreciation and Amortization ........ 219,219 254,639
3' r
NET OPERATING REVENUES (EXPENSES) .... (1,211,532) (94,920)
-10-

264

TAC_PRA_HF_0004288



)

YEAR TO DATE

DECEMBER 31 DECEMBER 31 2016/2015

2016 2015 VARIANCE
$l18,128,193 $19,249,419 ($1,121,226)
1,153,483 1,153,413 70
7,090,299 6,580,798 499,501
302,931 263,088 39,843
26,674,906 27,256,718 {581,812)
3,389,124 3,119,328 269,796
591,409 516,159 75,250
13,352,385 13,601,019 (248,634)
1,555,037 1,338,117 216,920
4,27 €,062 (1,791)
(52,257) (82,488) 30,231
18,839,969 18,498,197 341,772
5,787,486 5,481, 440 306,046
494,785 434,304 60,481
647,083 544,941 102,142
39,301 44,132 (4,831)
424,791 464,502 (39,711)
(174,249} (163, 515) {10, 734)
7,219,197 6,805,804 413,393
26,059,166 25,304,001 755,165
615,740 1,952,717 (1,336,977)
3,684,409 3,617,205 67,204
2,674,188 3,602,876 {928, 666)

6,358,597 +220,081 ( v

(5,742,857} (5,267,364} (475,493)

-11.
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PERCENT
CHANGE

-5.8%
0.0%
7.6%

15.1%

~2.1%

8.6%
14.6%
~-1.8%
16.2%

-29.5%
36.6%
1.8%

5.6%
13.9%
18.7%

-10.9%
-8.5%
~6.6%

6.1%

3.0%

-68.5%

1.9%
-25.8%
-11.9%

-9.0%
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Inquiries from March 31 Joint Council/PUB Study Session

Council Member lbsen

¢ How much outstanding debt remains on Click! bonds? How much do are
we paying toward Click! debt now?

Since Click! has not produced free cash flows, it has not contributed towards
debt service nor has it paid for capital investments since the initial outlay. So,
outstanding debt associated with the telecommunications network would include
the initial outlay, interest owed on the initial outlay, and all additional funds
advanced by Tacoma Power since the initial outlay.

The initial Capital Outlay was $85,824,135, but only 27.4% of this amount is
utilized to establish imputed debt. service. TRE 27.4% of the initial outlay is
$23,515;873. Assuming a 20-year bond issue at 5.5%, an annual debt service
amount of $1,967,787 is derived. This amount multiplied by two is $3,935,575,
which is the amount of the imputed debt service assessed to Click! commercial.
The calculation is provided in the table below. '

Initial Capital Outlay 85,824,135

Commercial Portion 27.40%

Commercial Initial OQutlay | 23,515,813 D

Assumed Bond Life 20 W[mi’r A The 52

Assumed Interest 5.50% 1 b ‘0
’fmds 57"‘) -

Annual D/S 1,967,787

Interest Portion 1,293,370

¢ Outline measures taken towards improving Click!’s operating efficiency.

A variety of cost cutting measures have been implemented to curtail costs and
improve operating efficiencies. A summary is provided in the table below.

0&M Cutting Measures implemented and realized:
Reduction in support/maintenance agreements $300,000

Reduced Internet IP costs 600,000
Reduced billing system costs 7 400,000
Reduced headcount by - 1,400,000
‘Total cost mitigations: $2,700,000
A&R and Capital reduction - $5,000,000

EXHIBIT _.H'L

DATE: ?%&Rﬂ o

Mindi L. Pettit, RPR,
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Inguiries from March 31 Joint Council/PUB Study Session

Lonergan
»  Provide information on when the debt service is going to be paid.

Click! does not generate free cash flows so debt associated with the
telecommunications network is never going to be paid off as a result of owning
and operating Click!.

¢ Where does the lease money go, especially once the debt is retired?

The lease income should go back into Tacoma Power’s fund because Tacoma
Power funded the network build.

o What would the Power rates be if Power customers didn’t subsidize Click!?
-Power rates would be lower by 2 to 3% if the subsidy were to be removed.
o Is there flexibility in the 60 day clock with Wave?

The 60-day clock is fixed, but Wave would be agreeable to extending it if there is
positive advancement of the Wave proposal.

¢ What other companies may be interested?

Comcast can be ruled out because it would remove competition. Google has not
expressed an interest in Tacoma although Click! submitted an application when
Google conducted its national solicitation campaign. There could be other
nationally based cable operators who may want to do this, but none of them may
be able to satisfactorily meet all the criteria to be successful, We also certainly do
not want to put the City in a position where it has to change providers every few
years. Lastly, it would be safe to assume that few companies, if any, would want
to tie their destiny to a governmental entity.

» What are the power rate impacts moving forward if we leased? What would
the decrease be now and in the long run?

The impact on Tacoma Power rates would be between 2 to 3%. This decrease
umulatlve in the long ruf:

T

P Not g bt This ?
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| “Click!") and internet access services (through third-party providers), and

AMENDED RESOLUTION NO. U-10879

A RESOLUTION relatmg to Click! Network; approval of an All-in business and

Tacoma Power funding plan to provide retail telecommunication
services.

#1. WHEREAS the City ’Council.of Tacoma delegated authority to the
Public Utility Board and the Department of Public Utilities (“TPU"’), Light Division
(dba “Tacoma Pow’er"’), to implement and manage a broadband
telecommunications system (“Click! Network" or “Click!", as authorized through

City Council Substitute Resolution No. 33668, approved April 8, 1997, and

- Public Utility Board Amended Substitute Resolution U-9258, approved April 9,

1997), and

#2. WHEREAS the 1997 business‘plan contemplated that the revenués
associated with telecommunications services related to city government
communications, cabletelévision (“CATV") service, transport of signals to
service providers offering telecommunications services, and internet access
services would pay for the costs of such services and would provide an
additional revenue stream to Tacoma Power to help offset the construction and
operations costs associated with the telecommunications system and

#3. WHEREAS many of the funct:ons of the telecommunications system
envisioned in the 1997 busmess plan have been achieved in their entirety since.
the infrastructure improveménts were completed in 1999 including: conventional
substation communication functions, distribution automation, city government

communications functions, CATV service, and transport of signals for service

providers offering telecommunications services (the last three functions are

1

2016'Resofuticns Prwer AMENDED U-10879 Al In Retail Sarnice Business and Tacoma Power Funding Plan.doc

Mindi L Pettit, RPR, CCR #2519
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#4. WHEREAS other contemplated functions have been partially
achiéved for ce&ain electric_ customers through the Gatewéy meter program;
which include: remote turn on/off for electric customers, automated meter
reading (electric), and provision of information' to customers that is relevant to
their energy purc’:hasi-ng decisions, and

#5. WHEREAS the customers of the fully implemented uses of the
telecommunications system (city government communications functions (|-
Net"), CATV service, and transport of signals for s'ervice providers offering
telecommunications senﬁces) have shared in part of the capital costs of
constructing the telecommunications system as weﬁ as the operation and
maintenance of the infrastructure to the benefit of electric customers who would
have paid 100% of these costs, and

#6. WHEREAS the telecommunications system continues to‘ provide
interconn.ectivity, advanced control, and power managerﬁent between electrical
substations, which provide safe, reliable, and efficient use of electrical
resources for the benefit of all Tacoma Péwer custorﬁers, and

#7. WHEREAS the existing business plan and current cost allocations for
Click! functions do not generate sufficient revenues to fgnd current expenses
and capital improvement costs related to these functions, and

#8. WHEREAS, on an ongding basis, Técoma Power will continue to use
portions of the telecommunications system for conventional substation and

other communications, distribution automation, etc., and

5 U-10879
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#9. WHEREAS, for a period of time, portions of the telecommunications
system will continue to be utilized by Tacoma Power to support the Géteway
meter program, which serves over 15,000 Tacoma Power customers, and

#10. WHEREAS future advanced meter infrastructure may use portions

- of the fiber network facilities of the telecommunications system and may, in

part, rely on the hybrid fiber~coaxia_l ("HFC”) infrastructure to quy implement the
reméining funbtions described in the 1997 business plan, and that if and when
éuch future uses occur, Tacoma Power should pay a share of the costs of the
telecommunications system related to such Uses, and

#11. WHEREAS, following a nine-month review by the Click!

| Engagement Committee (a committee comprised of representatives of the City,

TPU, and citizens appointed by the City), the Engagement Committee

described the community benefits of an enhanced Click! telecommunications

. system and an outline of the features of such a system, and

#12. WHEREAS Tacoma Power has determined, in part as a result of
the Click! Engagement Corﬁm'ittee work, that to increase revenues, Click!’s
retail products must be énhanced to include retail internet services and voice-
over internet phone services that can be bundled with the current CATV
services ’(Click! would continue offering wholesa|e data transport services and
city governmental communications functions),' and

#13, WHEREAS the studies by the Click! Engagément Committee and

Tacoma Power’s financial analysis demonstrate that continuing to provide

- CATV services in support of retail internet services makes the sale of such

3 ' : U-10879
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services a more competitive overall product and improves the financial
sustainability of Click!, with estimations that Click! customers cover over QO% of
the cost of service, and

#14. WHEREAS the studies of the Click! Engagement Committee,
Tacoma Power's financial analysis, and industry experts conclude that high-
speed internet access of 1 gigabit will be the standard for the next generation.
Click! needs to make capital improvements to the current telecommu_nhications
system infrastructure to achieve these or greater speeds and to keep the
competitiveness of Click! internet services in the commurﬁty, and

#15. WHEREAS all financial models studied by the Click! Engagement
Committee and Tacoma Power nonetheless show that the market price that can
be charged for these enhanced Click! services and the market penetration that
cén be achieved will be insufficient to cover all of the costs associated with the
operations and maintenance of the telecommunications system and the capital
improvements necessary to update the HFC to allow for 1 gigabit service, and

#16. WHEREAS the internet-related uses of the current Click!
.telecommunicatiéns system and an enhanced Click! telecommunications
system would provide Tacoma Power customers benefits by giving them |
access to advanced customer services options such as: power use monitoring,
oufage reporting, scheduling of services, bill paying, and electrical appliance
control, and

#17. WHEREAS, in planning for an uncertain and unknown future, there

may be other potential functions related to the supplying of electricity to

4 - U-10879
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customers not considered in the existing business plan that might also make

use of the telecommunications system infrastructure including: cyber security,

electric car chargef locations and metering, and enhanced customer information
products (power usage by time of day, behavior-based saving programs,
outage communications, energy audits, and participation in Evergreen Options),
and

#18, WHEREAS the Board has a duty to ensure that Tacoma Power

ratepayers pay in their power rates only those costs that are directly and

. reasonably related to the provision of electric service, and

#19. WHEREAS the Board has a duty to ensure that Tacoma Power and
Click! are in compliance with legal and statutory requirements, and

#20. WHEREAS Tacoma Powef has excess power generation capacity
within its service territory. In the past, Tacoma Power has benefited greatly by
selling this excess capacity in the wholesale power markets to the benefit of all
retail electric customers. Over the past few years, wholesale power prices and
sales have dropped substantialiy. In support of Tacoma Power’s strategic
business plan, Tacoma Power wants to make up this lost revenue by looking at
ways to increas_e its retail powér séles through economic growth in the
community. Communities across the naﬂon have benefited economically from
competitive access to internet services in their communities. Tacoma Power's
continued operation and mamtenance of the telecommumcatlons system for

mternet access purposes aSS|sts in making the internet services competitive in

5 U-10879
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Tacoma Power's service area, which increases economic growth that leads to
greater retail power sales, and
#21. WHEREAS, in order to preserve the funetionality and value of the

telecommunications system for the benefit of Power customers, the Board has

| determined there should be a supplemental level of fnnding from Power to the

telecommunications system based on direct services reasonably related to the
provision of electric services as enumerated herein, and

#22. WHEREAS the Board nonetheless finds it wasteful and
unproductive to abandon or leave unutilized the HEC components, which are
currently used to provide Click! functions (including CATV and internet aceess
services) and, in order to preserve the functionality and value of the Click!
telecommunications system, the Board determinee it prudent to brovide a
supplemental level of funding from Tacoma Power to the telecommunications
system for a limited period of time until a eteble source of funding from an
alternate source can be secured, and

#23. WHEREAS the Board has determined that along with enhanced
product offerings, the new business plan should also grant Click! menagement ‘
flexibility to change product offerings, prices, and marketing strategies,
excluding the leasing of the entire network, without prior Board or Couneil
approval so as to effectively compete with private companies offering similar

products and services, and

6 U-10879
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#24. WHEREAS the Board finds it to be in the best interests of its electric
customers and the citizens of Tacoma that a new business plan be approved

for Click! functions; Now, therefore,
BE IT RESOLVED BY THE PUBLIC UTILITY -BOARD OF THE CITY OF TACOMA:

Sec. 1. Click!'s proposed high-level “All-In” business plan (the “Business -
Plan"), attached as Exhibit A to this resolution, is approved.

Sec. 2. The Clerk of the Board is directed to forward this Resolution and
the Business Plan to the City Council for immediate consideration. The Board
requests, due to budget timing constraints, that the City Council make its
decision in a timely manner. Upon approval of the Business Plan, funding, and
other provisions of this resolution by Council, TPU staff is directed to complete
the more detalled aspects of the Business Plan and then implement that plan.

Sec. 3. TPU's request that Click! management be delegated authority to
make changes to products and service offerings, prices (within the limitations
set forth in the Click! rates/charges ordinance approved by the Board and
Council), and marketing strategies contained within the Business Plan without
further approval by the Board and City Council is approved, and the Council,is
requested to concur in such approval. All significant material changes to the

- Business Plan that would remove TPU as the primary operator of Click!

including; but not limited to, the sale or lease of telecommunications system
equipment or capacity, outsourcing of work, permanent discontinuance of
products or services, etc. shall be brought to the Board and City Council for
approval. Such delegation includes approval of contracts allowing third parties
to use surplus portions of the network to supply services to their customers so
long as such use does not materially interfere with Click!'s operations of the
network or Click!'s ability to implement its Business Plan and achieve its goals
and objectives. Click! shall continue to bring contracts for the purchase of
goods, services, and materials in excess of $200,000 to the Board for approval,

Sec. 4. Tacoma Power's request to transfer an annual amount to the
Click! fund from Tacoma Power electric revenues, to appropriately compensate
Power's past, current and future beneficial uses of the telecommunications
system infrastructure, which shall be used to pay Click! operating, maintenance,
taxes, capital costs and debt, is approved. Tacoma Power's transfer from
electric revenues under this Section 4 shall be a minimum of $6 Million
annually, and in the event Click!'s costs exceed $6 Million for the year, Tacoma
Power is approved to transfer additional funds not to exceed $10 Million per
year. Click! may use these transferred funds to make capital improvements and

7 U-10879
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purchase equipment as necessary to meet the objectives of the All-In Business
plan. _

Sec. 5. Staff will present, not less than annually, to the Board and
Council on Click!'s status relative to its business plan objectives and any
changes made to the business plan and business outlook for Click!. In 2020
and 2025, staff will prepare a report to the Board and Council detailing business
plan objective achievements and financial status of Click! to determine any
adjustments in future funding. Staff reports will describe the past, current, and
future expected use of the telecommunications network by Tacoma Power.

Sec. 6. The Board directs staff to identify business efficiencies and
savings that can be made through staff reorganization, looking at both
represented and non-represented positions. Staff will negotiate with appropriate
union representatives to collaboratively identify opportunities for efficiencies and

savings.

Approved as to form and legality: ( ; ’M%
Wbl C. Frate_ T i ko
Chief Deputy City Attom y "

Screta :
,. ) . Adopted 9"’“22 ' "f/ ¢

8 U-10879

2015-Reseivtions Pyxar AMENDED U- 13879 Al In Retail Serace Busingss ard Tacoma Power Funding Plap doc
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Click! All In Compete Business Plan

Key Business Plan Elements:

" September 9, 2016

Click! is expected to provide retail cable modem internet, voice over internet protocol,
commercial broadband services, and other advanced telecommunications services in addttmn to
refail cable television service to residential and commaercial customers.

Click! Is expected to provide bundled service of cable television, internet and phone services.
The Click! network is expected to continue operating as an Open Access Network.

Click! is expected to maintain its existing wholesale relationships with the Internet Service
Providers {ISP), including Rainier Connect, Net-Venture and Advanced Stream. No buy out of
the ISPs’ businesses is assumed. Wholesale internet pricing offered to ISPs will need to be
addressed.

Clickl is expected to maintain its existing wholesale relationships with the Master Service
Agreement (MSA) holders, including Rainier Connect, Optic Fusion, twtelecom, Integra,
CenturyLink, Spectrum Networks and Noel Communications. No buyout of the MSAs’
businesses is assumed. Wholesale broadband pricing offered to ISPs will need to be addressed.
Click! is expected to remain a unit of Tacoma Power within Tacoma Public Utilities and be
governed by the Tacoma Public Utillties Board. More independent and flexible governa nceis a
key element of the plan.

Tacoma Power is expected to pay 6% of the total O&M costs as its proportionate share for

. utilizing the telecommunications network. Tacoma Power’s proportionate share of O&M costs
. may change over time as its use of the telecommunications network changes. -

Click! is-expected to upgrade its hybrid fiber coaxial (HFC) network to 1 Gigahertz, deploy
DOCSIS 3.1 technology, and, over time, build new plant extension with fiber-to-the-home (FTTH)
technology.

Click! is expected to offer Gigabit and multi-Gigablt service to residential customers.

Click!.is expected to continue offering Gigabit and multi-Gigabit Metro Ethernet services to
commercial customers,

Clickt is expected to continue maintaining and supporting the City’s Institutional Network (I-
Net)

Click! is expected to offer discounted residential Cable TV and Phone services to payment
challenged customers based on existing Federal poverty guidelines (up to 100% of the income
threshold) that have been adopted by Tacoma Public Utilities,

Click! is expected to offer a $14,95 internat service for qualified low income customers, of which

-$9.25 of the charge is expected to be covered by the new Federal Lifeline program leaving a

customer out-of-pocket cost of $5.70 per month.

Click! Is expected to achieve labor cost and operating savings by negotiating work rule changes,
providing employee training and contracting out new and certain existing functions.

Clickl is expected to conduct door-to-door Sales Burst campaigns during the first and third years

of the new business plan period, which are expected to generate between 4,000 and 6,000 new
customers.

Pagelof2
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Click! All-In Compete Business Plan

[T e e e e e e e e

'Financia! and Customer Sﬁfnmary {Low/High Growth}:

Base - Assumptions Year 22017 Year 52020 Year 10 - 20;2’5
Hames Passed 113,950 113.960 113,950
# of Retail Intérnet Customers t{ 18;;(6) » zggﬁ 32‘,212
# of Wholesale nternet Customers ::' :;'222 2222 3(7)3;
Internat Market share ::{ g:;://: 222:/2 ) ggg://:
# of Phone Customers ;‘1 ;'?gg :ggg 3::23
[ Phone Market share l: 13:;: gg:z . ;;:2
e N - - A
Cable Markat share II:I ' 12;://:’) , 132://: | 12;:2
-# of employees 'I:! g? , 1‘8; . 1'?;
Curmulative Capital investment_ II:I : :}gm ' :32(5):11 ;;ggxl
Annual Cash Flow/Subsidy . } oo 8 ‘(;: - tgz;ﬁ:’{’l
Cumulative Cash Flow IEI g:gg:’:; gzggr‘)’ | 2222 3::: -
NPV LH (B 13.5M) {336 611y {556 8M)
{519 .6M) 1535 .90 1461 20)

o tis anticipated that Click! will continue to operate in a deficit situation for the foreseeable
~ future. : ’

* The viability of this business plan is contingent upon securing external funding.

September 9, 2016 Page 2 of 2
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Exhibit A
The names and addresses of the Claimants are as follows:

Edward E. (Ted) Coates

5105 Grand Loop, #201

Tacoma, WA 98407

Mr. Coates is a former Director of Tacoma Public Utilities, and an electric ratepayer of Tacoma
Power.

Mike Crowley

1618 Bridgeview Drive

Tacoma, WA 98406

Mr. Crowley is a former Mayor and member of the City Council of the City of Tacoma, and an
electric ratepayer of Tacoma Power.

Mark and Margaret Bubenik, dba Steele Manor Apartments

8415 104™ Street NW

Gig Harbor, WA 98332

Mr. Bubenik is a former Chief Assistant City Attorney for Tacoma Public Utilities. He and his
wife do business as Steele Manor Apartments, located at 621 South Steele Street, Tacoma, WA
98405, and are ratepayers of Tacoma Power.

Thomas H. Oldfield

1212 South Fernside Drive

Tacoma, WA 98465

Mr. Oldfield is an attorney and an electric ratepayer of Tacoma Power.

Industrial Customers of Northwest Utilities

818 SW 3rd Avenue #266

Portland, OR 97204

ICNU is an incorporated, non-profit association of large industrial users of electricity in the
Pacific Northwest, including industrial electric ratepayers of Tacoma Power.

All communications with the Claimants about this claim should go through their attorney,
whose name, address, telephone number and email address are as follows:

David F. Jurca

Helsell Fetterman LLP

1001 Fourth Avenue, Suite 4200
Seattle, WA 98154-1154

(206) 689-2140
djurca@helsell.com
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Exhibit B

Pursuant to actions and resolutions of the Mayor and City Council of the City of
Tacoma, the Tacoma Power electric utility has been unlawfully subsidizing both the
capital expenses and the operational and maintenance (O&M) expenses of the
commercial telecommunications business of the Click! Network (“Click”) for many
years. Further, the Mayor and City Council have proposed that substantial
improvements and expansion of the Click telecommunications business be funded in
large part by further subsidies from the electric utility. The Claimants are or represent
ratepayers of the Tacoma Power electric utility. They seek the following relief: (1) the
Immediate cessation of all such subsidies and (2) a refund to the Tacoma Power electric
utility, from the City’s general fund or from separate funds of Click itself, in the amount
of all such unlawful subsidies for the past three years and to the date of cessation of all
such subsidies, for the ultimate benefit of all electric ratepayers.

The unlawful subsidies include unreimbursed capital expenditures for facilities
and equipment benefiting or properly allocable to Click rather than to the electric utility,
unreimbursed expenditures for O&M expenses benefiting or properly allocable to Click
rather than the electric utility, and the provision of facilities or services for Click
without receiving payment therefor at its true and full value (for example, allowing
Click wires or equipment to be attached to electric utility power poles without adequate
payment therefor, and paying for audits or studies for Click’s benefit without adequate
reimbursement therefor).

The amount of unlawful subsidies for the past three years is estimated to total
more than $21 million.

This claim is supported by the documents attached hereto, and by other
documents believed to be within the City’s possession, custody or control. City
employees and other persons having knowledge about the relevant facts include the
following: present and former mayors and members of the City Council and the Public
Utilities Board; present and former City Attorneys and Assistant City Attorneys who
have dealt with issues relating to electric utility and Click expenses; present and former
executives, managers and analysts at Tacoma Public Utilities, Tacoma Power and Click;
present and former managers and employees of the City’s Finance Department who
have dealt with financial matters for the electric utility or Click; and authors of audits,
reports and studies by outside consultants and auditors concerning past and projected
capital and O&M expenses of the electric utility and Click, including but not limited to
those prepared by Virchow Krause & Company, CCG Consulting LLC, Moss Adams
LLP, NewGen Strategies and Solutions LLC, CTC Technology & Energy, and the
Washington State Auditor’s Office.
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30(B)(6) CITY OF TACOMA - BERRY, JR.; October 19, 2017

SUPERI OR COURT OF WASHI NGTQON, PI ERCE COUNTY

EDWARD E. (TED) COATES, et
al .,

Pl aintiff(s),
vs. 17- 2- 08907- 4

CITY OF TACOWA,

N N N N N N N N N N

Def endant ( s) .

30(b) (6) Deposition Upon Oral Exam nation of
CITY OF TACOVA

WLLIAM T. BERRY, JR

9:58 a. m
Cct ober 19, 2017
1001 Fourth Avenue, Suite 4200

Seattl e, Washi ngton

REPORTED BY: Mndi L. Pettit, RPR CCR #2519
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30(B)(6) CITY OF TACOMA - BERRY, JR.; October 19, 2017

Seattl e, Washington; Cctober 19, 2017
9:58 a. m
--000- -
WLLIAMT. BERRY, JR,
sworn as a wtness by the Certified Court Reporter,
testified as foll ows:
EXAM NATI ON
BY MR JURCA
Q Al right. Wuld you state your nane for the
record, please.
A. WIlliam Thomas Berry, Jr. | go by Bill,
however .
Q Geat. And what is your hone address?
A. 10818 View Drive Northwest, G g Harbor,
Washi ngt on 98332.
Q | gather you are enpl oyed by Tacoma Power.
A | am

Q And what -- what's your job title?

AL So ny title is section manager -- so |l'ma
manager of the rates, planning and anal ysis section of
Tacoma Power .

Q Can you briefly describe what the -- what that
section does.

A. So we do budgeting -- O&M and capita

budgeting. W do rates -- cost of service and electric
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30(B)(6) CITY OF TACOMA - BERRY, JR.; October 19, 2017

rates. We do energy risk managenent. W do financia
pl anning. W do financing -- all of our bonds and
stuff.
And we're now doing two other new things --

oh, we also do strategy, so strategic planning and
strategy execution. And then the two new things that
we' re doing, we're building an asset nanagenent program
and a -- a capital project asset managenent program and
then al so a project managenent office to nanage our
capital projects better.

Q Okay. Does -- does your section -- which
guess | can abbreviate as RPA?

A RPA

Q Does your section also work on devel opi ng
rates for Cick?
No.
kay.
No.

That's done by the Cick section itself?

> O >» O »

Yes.

Q Okay. Wuld you briefly decide your
educat i onal background.

A. G ammar school, high school. | have a
bachel or's degree in political science fromWIIians

Col | ege.
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30(B)(6) CITY OF TACOMA - BERRY, JR.; October 19, 2017

Q In what year?
1973.
Q And just out of curiosity, where did you grow
up?
A. | grew up in Newark, New Jersey.
Q ay.
AL Sol also -- | went to Rutgers Law School for

a year and a half. And we had a baby, and | decided
that that wasn't the life for ne. And |'ve also -- |
also -- so | didn't graduate. | also attended the
master's program for public adm nistration at Al bany
State New York, but didn't graduate there either.

Q ay.

A Ddn't -- didn't finish,

Q So when did you | eave your formal schooling, |
guess | shoul d say?

A. So formal --

Q Wll, whatever -- the program at Al bany State,
| take it, was that before or after the program at
Rut gers Law - -

A. So | graduated fromWIllians in '73. Started
| aw school in Septenber of that year. | left that
programin January of '75. | noved to Al bany, New
York. Took a job in the speaker's counsel's office in

the state legislature there. And while | was -- while
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30(B)(6) CITY OF TACOMA - BERRY, JR.; October 19, 2017

| worked for the state assenbly, | al so attended
cl asses at Al bany State.

Q ay.

A. So that was the end of ny formal -- but | was
working full-tinme at that point.

Q Got it. GCkay. So now would you briefly
descri be your -- your work experience since, | guess,
working for the state legislature in New York.

A.  Yeah, so | worked for speaker's counsel from
March " 75 until the end of '78. | then took a job in
t he governor's office. | was there until Cctober of
*79. Then | noved to New York City and took a job as
the director of policy relations for the New York Power
Authority. | was in that role for probably about three
years. And then | managed to talk ny way into being

vice president of corporate finance. So | did that for

three years. And then | --

Q And just -- was that in New York City or in
Al bany or --

A It was in New York City.

Q Ckay.

A.  Yeah. New York Power Authority at the tine
was located in New York City -- the headquarters.

Q Ckay.

A. Nowit's in Wite Pl ai ns.
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30(B)(6) CITY OF TACOMA - BERRY, JR.; October 19, 2017

Q ay.

A So | left there in Cctober of '85 and went to
work for Lehman Brothers. | worked -- | worked in New
York for Lehman for about ten nonths. So | took the
job with the intention of noving to California.

And so | noved to California in '86. | worked
for Lehman until '96, so about 11 -- 11 years. Then
did -- for two years, | kind of did a -- an Internet
start-up thing. And then | -- when that was over, |

ended up going to work for San Francisco Public
Utilities Conm ssion.

Q And when did you start there?

A, January of '79. | was --

Q You nean, '99?

A '99, yeah. Yeah. So | took a role there as
assi stant general manager for finance adm nistration,
essentially the CFO responsible for finance and HR and
I nternet technol ogy services, custoner -- custoner
service, and real estate. So | did that for about five
years. | left in April of 2004. | did consulting for
seven years. And then | took this role in -- in
Tacoma, started in January of 2012.

Q kay. Couple of gquestions. Wen you were
wor ki ng for Lehman, did you sort of deal primarily with

electric utility conpanies or --
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30(B)(6) CITY OF TACOMA - BERRY, JR.; October 19, 2017

27

you know, this has happened; what do you think we
should do with it?
Q The operational |osses that dick has, are
t hose operational |osses covered by electric revenues?
M5. VANDER STOEP: (bject to form and
f oundati on.
A. Can you repeat that. Sorry.
Q (By M. Jurca) Are dick's operational |osses
covered by electric revenues?
M5. VANDER STOEP: Same obj ecti ons.
A. So, to the extent Cick revenue doesn't cover
all of the costs that have been allocated to Cick
t hen yes.
Q (By M. Jurca) ay. A nunmber of docunents
" mgoing to show you or ask you to |l ook at, and | --

just to see whether you're famliar with them and I

may not have detail ed questions about them Wuld you
turn to Exhibit 3. That docunent was prepared in Apri
2000, which, again, was before you arrived at -- at
Tacoma Power. |Is -- are you famliar with that

docunment ? Have you seen it before?

A Yes.

Q Oay. Is it sonething that you have had
occasion to consult or to consider in doing your job at

RPA?
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30(B)(6) CITY OF TACOMA - BERRY, JR.; October 19, 2017 37

made applicabl e back to the beginning of the year 2015,
correct?
A. Correct.

Q OCkay. Do you know whet her anyone within your
section at RPA took a | ook at what the result would

have been for the year 2014 if that change had been

applied to 2014 as wel | ?
A. | don't recall that.
Q Ckay.
A. | nean, it may have happened. | don't recal
t hat .
Q Okay. Let's see, would you | ook at
Exhibit 12, please. Are you famliar wth that
docunent ?
A. So I'"'mnot sure whether |'ve seen this before.
Q Ckay.
A. |1've seen, you know, docunents produced by CCG
Consul ting and Doug Dawson, but | don't -- it doesn't

| ook famliar.

Q ay. Fair enough. Al right. Wuld you
now -- and as | said before, sone of these docunents,
|"mjust going to have you |l ook at briefly. Ohers,
"Il spend nore tine wth.

A.  Sure.

Q Wuld you look at Exhibit 13 now. That is a
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30(B)(6) CITY OF TACOMA - BERRY, JR.; October 19, 2017

38

conpilation of nonthly operational summaries for Cick

that 1've conme to understand was prepared by the Cty's
fi nance department. Have you -- do you routinely see
t hese kinds of nonthly operational summaries for COick?
M5. VANDER STOEP: (bject to form and

scope.

A. So | receive the nonthly financial reports.
And this is a part of them

Q (By M. Jurca) ay. So you receive nonthly
financials for Tacoma Power?

A.  For Tacoma Power.

Q And thisis a-- a part of that?

A.  Yes.

Q Okay. And just -- if you -- on the | ower
right corner of the pages is a -- is a nunber that has

a bunch of digits. The |lawers refer to those as Bates
nunbers, because the Bates stanp conpany originally --
these things used to be put on by hand. Anyway, if you
| ook at the page that has the Bates nunber 3798? Kar
is too young to renenber this, but we used to hand
stanmp --

M5. VANDER STOEP: You know, actually I
worked at a firmwhere we still did that. |'molder
t han you t hi nk

A. \Where -- are these in order?
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30(B)(6) CITY OF TACOMA - BERRY, JR.; October 19, 2017

39

Q (By M. Jurca) Wll, as | say, these are --
it's a conpilation of just the -- they're in order, but
they're not -- but there are gaps in the nunbers.

A,  Ckay. 37987

Q 37982

A Soit's with the T-A~-CGP-R A-HF and then
37987

Q Yes. Yes.

A. | have to find it.

Q It may be easier if | -- it's the nonthly

operationals report for August 2015.

AL Oh, then I'll just junp ahead. Cot it.

Q Oay. And just -- the note there, the
footnote down at the bottom of the page refers to that
change from 75-25 to 94-6, just to . . . Those --

those are the 75-25 and 94-6 figures that you were

referring to previously, right?

A.  Yes.

Q Okay. Let's look at the nonthly operationa
summary for Decenber of 2015. And if the Bates nunbers
are helpful, it's -- it begins at No. 4286.

A Ckay.

Q And if you turn to the next page, which is the
second page of that operational summary, that shows the

figures year to date for 2015 and 2014, right?
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30(B)(6) CITY OF TACOMA - BERRY, JR.; October 19, 2017

40

A Yes.

Q Okay. And you see that the figures shown for
year to date net operating |osses for 2015 was
sonmething over 5 mllion and the operational |osses for
the year 2014 was a little nore than $1.4 mllion.

Let nme ask you this. Since, as we've just
di scussed, the previous allocation was used for the
year 2014 and then the new allocation was used for the
year 2015, would you expect that if the new allocation
had been applied to the year 2014, that the operational
| osses for that year would have been significantly
greater than the 1.4 mllion figure shown here?

MS. VANDER STOEP: (Object to form and

scope.

A.  Yeah, | think so.

Q (By M. Jurca) ay. Wuld you |ook at
Exhibit 17, please. | wish -- | believe -- | can't
remenber whether we identified the handwiting on that
or not. So I'll ask you, do you happen to recogni ze
the handwiting on the first page of that exhibit?

A.  No.

Q Oay. This exhibit is a copy of a -- sone
sort of a slide presentation nade at a joint public
utility board and city council study session,

believe, on March 31, 2015. Do you -- | guess |I'lIl --
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30(B)(6) CITY OF TACOMA - BERRY, JR.; October 19, 2017

43

t he Sage Consulting report regarding slide -- regarding
aick?
M5. VANDER STOEP: (bject to scope.
A Sol'mfamliar with a Sage Consulting report
about TPU, covering probably Cick and power and ot her

parts of TPU.

Q (By M. Jurca) And is that consulting -- or
Sage Consulting report sonething that is mandated by
the Gty charter?

A. | believe so.

Q Ckay.

A. Not -- not Sage --

Q But the preparation of such a consultant's
report?

A.  Yes.

Q Okay. And Sage was the consultant selected to

do that report?

A Yes.

Q Okay. W've got a -- we'll cone to a docunent
later on, but let ne ask -- since we're on this exhibit
now, would you turn to page 22 of this exhibit -- or

Slide 22. And you see there on the -- right above the
headi ng recommendati on, the statenent, "As a result of
the industry changes and the conpetitive di sadvant ages,

power has been subsidizing dick and the subsidies wll

305



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30(B)(6) CITY OF TACOMA - BERRY, JR.; October 19, 2017

117

M5. VANDER STOEP: (bject to form
A Yes.
Q (By M. Jurca) ay. Wuld you do so,
pl ease.
M5. VANDER STOEP: (bject to form
A. So, at this time, we were -- so these are
Click all-in proposal, and that proposal would include

sonme up-front capital investnent.

Q (By M. Jurca) To -- to inprove --

A. To inprove --

Q -- the network?

A. To inprove the network. And where it says,
"We've historically always revenue funded dick

capital ,"” that's howit's been done. So we have this
| arge, up-front investnent, and in an earlier analysis
or reporting, the assunption was that that would all be
revenue funded as normal, which would make the rate
increases -- the rates -- the required rates higher.

Q For those initial years when that capital
i nvestnent is being made?

A. Right. But they are the type of capital
i nvestnments that we mght -- we should be able to
finance in sone way, so it's just spreading the cost

out, because the life of the asset is going to be used

over a period of tinme. So | believe there was a change
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30(B)(6) CITY OF TACOMA - BERRY, JR.; October 19, 2017

118

in the assunption so that the assunption is that we're
going to finance or spread it out in sone fashion

Q Do you know why the -- this says that only 13
mllion of the 20 mllion is being anortized?

M5. VANDER STOEP: (bject to form

Q (By M. Jurca) | gather that that's what --
what that is indicating that 7 mllion of the $20
mllion capital investnment woul d be revenue funded as
had been done previously, but 13 mllion of the 20
woul d be anortized and spread out over a nunber of
years?

M5. VANDER STOEP: (bject to form

Q (By M. Jurca) |Is that the way you understand

t hat ?
M5. VANDER STOEP: (bject to form

A.  Yes.

Q (By M. Jurca) ay. Do you know -- do you
know why or where the -- where the 13 mllion versus
the 7 mllion that's not being anortized -- what the
basis for that is?

M5. VANDER STOEP: (bject to form

A.  So next page.

Q (By M. Jurca) GCkay.

A. The first big paragraph, five lines fromthe

bottom this also includes 20 mllion for capital
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30(B)(6) CITY OF TACOMA - CHERULLO; October 11, 2017

SUPERI OR COURT OF WASHI NGTQON, PI ERCE COUNTY

EDWARD E. (TED) COATES, et
al .,

Pl aintiff(s),
vs. 17- 2- 08907- 4

CITY OF TACOWA,

N N N N N N N N N N

Def endant ( s) .

30(b) (6) Deposition Upon Oral Exam nation of
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30(B)(6) CITY OF TACOMA - CHERULLO; October 11, 2017

Seattl e, Washington; Cctober 11, 2017
9:59 a.m
--000- -

ANDREW CHERULLG,

sworn as a wtness by the Certified Court Reporter,

testified as foll ows:

EXAM NATI ON

BY MR JURCA

Tacomm.

Q

Pl ease state your nane for the record.
My nanme is Andrew Cherull o.

And woul d you spell it, although I think she

C h-e-r-u-1-1-o.

What is your present residence address?

7908 Wods Estate Lane in O ynpia, Washi ngton.
Z1 P?

98506.

And what is your present enploynent?

| amthe finance director for the Cty of

Woul d you briefly describe your educati onal

backgr ound.

A

| have a bachelor's degree in political

sci ence and a bachelor's degree in economcs, a

master's in econonics.
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30(B)(6) CITY OF TACOMA - CHERULLO; October 11, 2017

Q Fromwhat institutions and in what years?

A. BAs are from 1990, University of Mntana, both
of them Master's is fromTufts in 1996.

Q So did you have any enploynment between getting
your bachel or's degree and your master's degree?

A1 did.

Q Wuld you just tell us what that was.

A. Shoul d have brought ny resune, Dave.

Q | don't need specific, you know, dates, but
j ust enpl oynent background woul d be hel pful.

A. M general enploynment background, | know
that -- can | start currently and work backwards?

Q Wichever is easiest.

A It will work in ny mnd easier.

Q Backwards or forwards, whichever is easier.

A. So I'"'mthe finance director for the Gty of
Tacoma. | have been there since February of 2013.
Prior to that, | was the chief financial officer for

the Health Care Authority in Aynpia. Prior to that, |
was the CFO and chi ef operating officer of the
Massachusetts School Buil ding Authority.

Q And could you put sone years on that.

AL So let's see. | was the -- at the Health Care
Authority from 2011 to 2012. The school building

authority, | was there from-- six years . . . (Oh,
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30(B)(6) CITY OF TACOMA - CHERULLO; October 11, 2017

11 -- |
Q
A

budget di

was there six years.
Okay. O ose enough
Cl ose enough. And prior to that, | was the

rector for the house ways and neans conmittee

for the state legislature in Massachusetts. And | was

t he budget director for four years. Prior to that, |

was a budget anal yst and a revenue director for four

years. So | was in the legislature there for eight

years.

Q
St ate of

A ynpi a,
what ever

agenci es

Q

correct?

A

questi on,

Q

kay. Well, as far as your enploynent in the
Washi ngton, for the Health Care Authority in
that was a public agency, so it was subject to
accounting principles are applicable to public
in this state?

M5. VANDER STOEP: (bject to form

(By M. Jurca) |Is that correct or not

M5. VANDER STOEP: (bject to the form
Yeah, | guess you're asking ne a |egal
right? 1 don't understand.

(By M. Jurca) Wll, all that 1'masking --

is that a public agency?

A

Q
A

It is a public agency.
kay.

It deals with Medicaid in the state, and it
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30(B)(6) CITY OF TACOMA - CHERULLO; October 11, 2017

deals with public enpl oyee benefits for state workers.

Q Okay. And how -- just -- how did you becone
the finance director for the Gty of Tacoma?

A | was recruited through a firm [I'mtrying to
remenber the nanme of them | was -- | was recruited
there. They were seeking a finance director, and | was
recruited.

Q Okay. Have you had any particular training or
coursework that you woul d consider to be ained at
accounting principles or financial principles for
muni ci pal -- for municipalities in the state of
Washi ngt on?

MS. VANDER STOEP: (Object to form

A. Coursework, as you nmean, in school?

Q (By M. Jurca) Semnars or -- not necessarily
a college or university, but other kinds of training,
guestion mark?

A. | think -- okay -- can you state your first
guestion agai n then.

Q Have you had any special -- let ne restate it.
Have you had any special schooling or training
regarding what's involved in being a finance director
for a city in the state of Washi ngton?

A Yes.

Q And can you describe what training that was.
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30(B)(6) CITY OF TACOMA - CHERULLO; October 11, 2017

39

regard to Cdick was unreasonable, are you?

A.  Personally, no.

Q Then would you -- wouldn't -- based on that,
woul dn't you agree with ne that --

A.  They m ght have approached the state auditor,

Moss on their own and been told sonething different,

but if you re asking nme, again, we rely on the state
auditor or Mpss Adanms in this case --

Q Ckay.

A. -- because we rely on our auditors to say do

you believe that this nethodol ogy is reasonabl e.

Q GOkay. And, again, | want to get a feel for
the scope of what you do as finance director, so let ne
ask you to look at Exhibit 12. And is that a docunent
that you' ve seen before? And, again, | nmean prior to
preparation for this deposition.

A.  No.

Q ay.

A.  Not prior to.

Q Oay. Al right. Wuld you turn to
Exhibit 13. That's been identified previously as a
collection of -- it's an al nost conplete, but not
conpletely conplete collection of nonthly operati onal
summaries for the Cick Network in the -- for the years

2014, '15, and '16. And | think there were a coupl e of
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30(B)(6) CITY OF TACOMA - CHERULLO; October 11, 2017

40

mont hs mi ssing, but let me see if | have that correct.
Yeah, | think the first two nonths of 2015 are m ssing.
But aside fromthat --

A. So these are not the conplete --

Q ~-- can you confirm --

A. These aren't the conplete financial statenments
t hen?

Q They're not the conplete financial statenents
for Tacoma Power, no. These are a collection of the
nmont hl y operational summaries for dick, are they not,

for the years 2014, '15, and '16, with the exception of

January and February 20157?
MS. VANDER STOEP: (Object to form
A. It's kind of hard to tell with an inconplete
docunent .
Q (By M. Jurca) Well, let's look -- let's |ook

at the first two pages. That's | abel ed operational --
Click Network commercial operations operational summary
January 31, 2014. Isn't that what the nonthly
operational summaries for dick |look |ike?

A. These two pages, yes. They're usually part of
t he power overall financial docunent though.

Q R ght. But the parts that relate to dick --
as | said, these are excerpts. These are the excerpts

of --
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30(B)(6) CITY OF TACOMA - CHERULLO; October 11, 2017

41

A.  Yeah, but dick rolls into power.

Q Right.

A. So, again, froma perspective of it being an
i nconpl ete docunent, the financial statement's
i nconpl ete because it doesn't show how it rolls up into
power .

Q Well, let ne -- | guess I"'mgoing to ask you
about that. dick is a -- is a unit of power, right?

M5. VANDER STOEP: (bject to form

A It's a subfund --

Q (By M. Jurca) You regard it --

A --1in nmy view

Q -- as a subfund. ay. And does your

departnent, the finance departnent, prepare nonthly
operational sunmaries for Cick?

A. W do.

Q And are the first two pages of Exhibit 13 the
mont hly operational sunmmary for Cick for the nonth of
January 20147?

A. Again, being inconplete -- I"mused to seeing
these in the context of the power financial statenents.
So, looking at this portion of a docunent, it does | ook
i ke January's statenents

Q Do you see -- can you think of anything that's

m ssing fromthe dick nonthly operational sumary?
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30(B)(6) CITY OF TACOMA - CHERULLO; October 11, 2017

42

A.  Yeah, the rest of the power financials.

Q Wll, that's -- that's a -- that's a financia
for power, not regarding Cick specifically, isn't it?

M5. VANDER STOEP: (hject to form and
scope.

A. dick is a subfund of the fund. Power is the
fund. So they all go together.

Q (By M. Jurca) Let nme ask you this. Based on
the records of the -- of the Gty of Tacona that you're
responsi ble -- you were responsible for as Gty finance
director, were the dick Network comercial operations
t el ecommuni cati ons revenue for the nonth of January
2014 -- was the total operating revenue for that nonth
$2, 199, 4787

A.  Yeah. Yes, according to the financial
statenent here.

Q Did the finance departnent prepare each of the
excerpts that are contained within Exhibit 13?

A. Again, I'"'mused to seeing themin the context
of the entire power thing, so -- I'"mused to seeing
themin the context of the entire power financial
statenment. So | can | ook through them

Q Okay. Let's . . . Does the -- and |I've got
copies, which we'll cone to later. | can show you now,

if you like. The annual financial reports for Tacoma
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30(B)(6) CITY OF TACOMA - CHERULLO; October 11, 2017

43

Power, | gather there are nonthly financial reports
prepared by your departnent for Tacoma Power t hat
i nclude nonthly operational sunmaries for Click. |Is
that right? 1s that what you're telling nme?

A. W do produce the nonthly financial statenments
for power.

Q And does -- and do those include nonthly
operational sunmmaries for Cick?

A.  They do.

Q Okay. And | gather, what you're telling ne is

that you are unable to verify that Exhibit 13 consists

of the Cick nonthly operational summaries because
you're -- you would be unconfortable verifying that
wi t hout having the full nonthly docunent available. Is
t hat what you're sayi ng?

A.  Yes.

Q Ckay.

A, You've pulled two pages out of 28 nonths'
worth of financial statements, so it's a difficult task
for me. |If it's a couple -- you said this was a
couple, two and a half years' worth of things or
sonething -- or three years.

Q Previous witnesses have identified these as
the Aick nonthly operational summaries for the years

2014, '15, and ' 16 except for the two nonths that |

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com
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WILLIAM FOSBRE; November 29, 2017

I N THE SUPERI OR COURT OF THE STATE OF WASHI NGTON
FOR PI ERCE COUNTY

EDWARD E. (TED) COATES;

M CHAEL CROMALEY; MARK BUBEN K
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St eel e Manor Apartnents;
THOVAS H. OLDFI ELD; and

| NDUSTRI AL CUSTOVERS OF
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Def endant .

DEPCSI TI ON UPON ORAL EXAM NATI ON

OF

W LLI AM FOSBRE

10: 05 A M
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WILLIAM FOSBRE; November 29, 2017

SEATTLE, WASHI NGTON, NOVEMBER 29, 2017
10: 05 A M

--000- -

W LLI AM FOSBRE,
sworn as a witness by the Certified Court Reporter,

testified as foll ows:

EXAM NATI ON
BY MR JURCA:
Q |"mgoing to call you M. Fosbre, or | m ght
fall into the usual and call you Bill. | mean no
disrespect if | call you Bill instead of M. Fosbre.

Your choi ce.

State your nane for the record, please.
Bill Fosbre.

What is your hone address?

6153 37t h Lane Sout heast, Lacey, Washi ngton.

O >» O > O

Are you presently the Gty Attorney for the
Cty of Tacoma?

Yes.

How | ong have you been in that position?
Since May 24t h.

O this year?

> O >» O >

O this year.
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WILLIAM FOSBRE; November 29, 2017

Q Prior to that you were acting City Attorney

for awhil e?

A Yes.

Q When did you becone acting City Attorney?

A February 6th, | think it was, of this year
Q Whul d you briefly descri be your educationa

backgr ound?

A Okay. | have a bachelor's degree in
soci ol ogy from Western Washi ngton University and a
master's degree in political science.

Q What years did you get those degrees?

A 1988 was ny bachelor's degree. M naster's
degree was in 1990. That was al so from
Western Washington. | went to University of
Puget Sound, now it's Seattle University, for |aw
school and graduated in 1997.

Q Wul d you briefly describe your enpl oynent

backgr ound?

A | worked nine years for the State Suprene
Court.

Q This was after |aw school ?

A During | aw school

Q Ckay.

A And then | worked for the City of Tacoma

starting in 1999 and worked there for about three and
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WILLIAM FOSBRE; November 29, 2017

a half years. And then | went to Snohom sh County and
was the district court admnistrator for three years,
that was from 2002 to 2005. | cane back to the Gty
in 2005 and have been there ever since.

Q While you were with the Tacoma City
Attorney's O fice, | gather that at |east during sone
portion of that tine you were principally the attorney

for Tacoma Public Uilities?

A Yes.
Q And during what period of tine was that?
A So | was at the utilities starting in 2005,

but | becanme the Chief Deputy in 2008.

Q Ckay.
A So from 2008 until February of this year.
Q |"mgoing to be junping around fromtopic to

topic alittle bit.

A Uh- huh.

Q Let nme begin by asking; is it your
under standi ng that --

MR. JURCA: Let nme withdraw that and start

with a prelimnary point.

Q (By M. Jurca) Tacoma Power is the current
name of what used to be known as Tacoma City Light, is
that right?

A. That's correct.
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WILLIAM FOSBRE; November 29, 2017

12

Q Wul d you agree that electric utility
custoners of Tacoma Power are subsidizing the costs of
Click! Network custoners?

MR FILIPINI: Qbject to the formand to the
extent it calls for a |l egal conclusion.

A |"d say no, because | haven't seen anything
that relates to these shared costs to know whet her or
not they're indeed a subsidy, because | can't just as
a lawer call it a subsidy. A court could call it a
subsidy. Maybe after a judge has reviewed the case
they might call it a subsidy, but I can't call it a
subsidy. Plus | don't have a math degree.

Q (By M. Jurca) Wuld you agree that
according to the financial statenents of the dick
Network, it has had substantial |osses every year in
recent years?

MR FILIPINI: Qbject to the form

A Correct. It has not generated sufficient
revenues to cover what they're calling dick
expenses.

Q (By M. Jurca) Wuld you agree that those

| osses are being covered by revenues of the electric

utility?
A Yes.
Q In your opinion, is it |lawful for revenues

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com
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WILLIAM FOSBRE; November 29, 2017

13

of the electric utility to be used to cover the |osses
of the Cick! commercial telecomunications services?

MR FILIPINI: Object to the extent it calls
for a |l egal conclusion.

A Wel |, under the current state of the |aw,
|'d say that there is substantial risk that m ght be
considered unlawful. But there's yet to be a
definitive answer.

Q (By M. Jurca) Do you have an opinion on
t hat issue?

MR. FILIPIN: Sanme objection.

A | would have to see what the | osses are that
are being paid for wwth the electric revenues, neaning
if the revenues weren't sufficient to cover itens such
as cabl e programm ng, set top boxes, | would probably
believe that there's, once again, substantial risk
that the court would find that's not a proper
expenditure of electric revenues. |If it's for
equi pnent or conponents of the systemthat are
currently used by both, the Cick! Network and other
parts of Power, | don't know, because | would have to
wait for the court to tell ne.

Q (By M. Jurca) Now, in the course of
perform ng your duties at the City, have you conme to

learn that dick! was established by a Gty ordinance

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com
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WILLIAM FOSBRE; November 29, 2017

15

trying to draw a distinction between those other
systenms within the Power utility.

Q (By M. Jurca) GCkay. | may be asking you
sonme questions in which | refer to the electric
utility and dick!

Wul d you agree that it's fair to refer to
the electric utility as being those five other

busi ness units that we just saw listed besides dick!?

A For the purposes of whatever distinctions
you want to draw, yes, we could -- that would be fair.
Q Wul d you turn to Exhibit 44

Do you recogni ze that as a copy of a
Sage Managenent Consultants, LLC report dated
Novenber 7, 20147
A Yes.
Q That report was prepared pursuant to a
requirenent in the City Charter that every ten years
there be a consultant report review ng Tacoma Power,

or is it reviewing TPU as a whol e?

A TPU as a whol e and t he nanagenent functions
t here.
Q Okay. But this was at |east a part of that

report that was prepared pursuant to that provision of
the Gty Charter, correct?

A. Yes.

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com
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WILLIAM FOSBRE; November 29, 2017

16

Q Did you review this report at or about the

tinme it was issued?

A | reviewed it after it was issued.

Q Shortly after it was issued?

A Yes.

Q Turn to the second page of the exhibit.

Under the heading "Cick! Strategic Plan,"” there are a
nunber of itenms listed. The last itemlisted says,
"As a result of the industry changes and the
conpetitive di sadvant ages, Power has been subsi di zi ng
Cick! and the subsidies will likely grow over tine."

When you saw that statement, did you
construe the word "Power" there to refer to the
electric utility?

A Yes.

Q When you reviewed that statenent did you
express to anyone any objection to the use of the word
"subsi dy" or "subsidizing" in the context of that
st at ement ?

MR FILIPINI: "Il just rem nd you not to
provi de the content of any privileged conmunicati ons.
O herwi se, go ahead.

A Yes.

Q (By M. Jurca) You did object to that word?

A. | had conversati ons about that word.

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com
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WILLIAM FOSBRE; November 29, 2017

28

is contained in a docunent, maybe we'll cone to it.

But based on that assunption, that roughly a
third of electric custoners don't live in places where
t hey can even get Cick! service if they wanted, would
you agree that with respect to them the Power subsidy
to dick! is unfair to those Power ratepayers?

MR FILIPINI: Object to formand to the
extent it calls for a |egal concl usion.

A Yes.

Q (By M. Jurca) Was there a point in tine
when the senior staff of Tacoma Power and Tacoma Power
Utilities recomended to the Public Utility Board that

the assets of the Cick! Network should be | eased to

Wave?
A Yes.
Q Did you understand that one of their reasons

for maki ng that recommendation to the Public Uility
Board was to reduce the anmount of Cdick! | osses being

covered by electric utility revenues?

A Yes, not only reduce, but actually fund --
Q kay.
A -- the existing M&O and capita

I nprovenents.
Q Did you ever express a position on that

recommendation; were you in favor of it, opposed to it

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com
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WILLIAM FOSBRE; November 29, 2017

37

presentation, | would have seen these docunents.

Q Okay. Do you recall seeing anything in this
slide presentation, either while you were in
attendance at the nmeeting or reviewing the slides
afterwards, that you thought was incorrect?

A No.

Q Now let's turn to Exhibit 7. That's a copy
of a menorandum dated July 16, 2015 from Eli zabeth
Pauli, Gty Attorney, and you as Chief Deputy City
Attorney, addressed to the Mayor and City Counci
menbers and the Public Utility Board dealing with the
subj ect of the Gty and TPU s authority and
obligations related to providing comrerci al
t el ecomruni cati ons services to the public, right?

A Yes.

Q Were you the principal author of this

menor andunf

A Yes.
Q kay.
A And Elizabeth did portions of it, but I'm

t he principal author.

Q Maybe we can save sone tine here; can you
give ne the -- by the way, this nmenorandum was
consi dered a public docunent and not confidential or

subject to the attorney-client privilege, correct?

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com
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WILLIAM FOSBRE; November 29, 2017

47

resolution, i.e., the tel ecommunications system
should it pay other Gty departnents for services
rendered by those other City departnents based on its
full and true value, either full and true or true and
full value of those services?

MR FILIPINI: Object to formand calls for
a | egal concl usion.

A Well, to the extent -- the system was inside
Power, so Power is required to pay. So if they then
in turn allocate those costs to that system that
m ght be one way they've done it.

But in answer to your real question, yes, |
t hi nk the Power fund needs to pay for the services
that are provided to, both through our Gty Charter as
well as that state | aw

Q (By M. Jurca) GCkay. Let's keep marching
t hrough sone of the docunents here.

MR. JURCA: This isn't an exhibit. [1'Il ask
that it be marked.
(Deposition Exhibit No. 62 was marked
for identification.)

Q (By M. Jurca) Do you recognize that as
Amended Resol ution No. U 10828 of the Public Utility
Board adopted on Decenber 3, 20157

A. Yes.

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com
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WILLIAM FOSBRE; November 29, 2017

48

Q That has your signature on it as
Chi ef Deputy City Attorney?

A Yes.

| have to get my gl asses.

Q Thi s Amended Resol ution No. U 10828
authorized Cick! to prepare a business plan to
provide, in addition to retail cable television,
retail Internet services including voice over data
| nternet protocol, commercial broadband and gi gabit
service, correct?

A Yes.

Q Do you know whet her the phrase "All-In" had
been devel oped yet by this tinme, that is, early
Decenber of 2015, to describe the concept or the
proposal of expanding Cick!'s business to include
retail Internet, commercial broadband and Vol P
protocol in addition to retail cable TV?

A Yes.

Q So to say it in a nore abbreviated fashion
this was the Public Utility Board resol ution
authorizing Cick! to prepare a business plan for the

Al -In proposal ?

A Yes.
Q | f you | ook at the "whereas" clause -- I'm
sorry. |It's the first -- it's Section 1 that begins
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50

setting up a firmline to start whatever this new
t hi ng was.

Q Well, the original build-out was paid out of
basically electric utility funds rather than being
funded by the issuance of debt, isn't that right?

A Correct. The Gty paid for sonme of the
fiber as well.

Q So you said there was no debt out there, but
there was still -- there had been a substanti al

capi tal expenditure made out of electric utility

revenues that was still being accounted for in dick
monthly financial statenents as a -- | can't renenber
now, we can look at it if we need to -- as either a

depreci ation or sone aspect of a capital expense.
Do you recall that?
MR. FILIPINI: Qbject to form

A No. [I'mjust telling you what | think was
the rationale for why they picked that date or why
t hey made that statenent.

Q (By M. Jurca) Gkay. On page four,
Section 2(f), it says, "The Business Plan shal
require a separate enterprise fund (subaccount) wthin
t he Tacoma Power fund to account for dick! revenues
and expenditures."”

Do you see that?
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55

| osses and that the Council wanted to be aware, at
| east the Council nenber --

Q Who was proposing the anmendnent ?

A -- who was proposing the anmendnent that
those | osses may have to be paid for out of the
general fund.

Q Do you renenber what reasons were given by
the Gty Council nenbers who voted agai nst the notion?
A | can't renmenber, but it seenmed like the

time frane -- they didn't like the tine frame about
the five years, whether they wanted it earlier or
later, it had too nuch -- | hope |I'mrenenbering this
correctly. It was just too specific.
(Deposition Exhibit No. 64 was nmarked
for identification.)

Q (By M. Jurca) Exhibit 64 is a copy of
City Council Resolution No. 39347 as adopted at that
nmeeti ng on Decenber 15, 2015, correct?

A Yes.

Q Section 2 of the resolution says that "The
Utility Board and City Council shall, upon adoption of
this Resolution, appoint a Cick! Engagenent Conm ttee
to provide oversight and assistance to dick! in the
devel opnent of the Business Plan."

Then it goes on to describe how the
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80

A It | ooks like a presentation that woul d have
been put together for the Board at a study session,
but it's probably a draft, because on the front pages
of the presentations they usually list the date and
time -- not the date and tinme. They list the date and
whether it's at a study session or special neeting or
sonmet hing el se on the cover sheets.

Q (By M. Jurca) GCkay.

A So | doubt that it was provided like this.
So it's probably a draft. And the tinme frane, because
it's nmentioning the 17/18 budget and it's got sone
listings in here of |ate 2016, that -- gosh, nmy guess
isit's probably sonetine in the m ddle of 2016.

Q Ckay.

A They generally put their capital budgets and
t hi ngs together during the sutmmer. This kind of has a
little feeling like that.

But the other issue is we don't do our rates
until the late fall. But that doesn't match the
tineline that's in the back. So if Power was doing
their rates, it wouldn't be actually doing themunti

| i ke Novenber or Decenber --

Q Ckay.
A -- because they get passed in January.
Q Ckay. Now, would you turn to Exhibit 33
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81

That is a copy of Public Uility Board Amended
Resol uti on Nunber U 10879 adopted on Septenber 28,
2016, correct?

A Correct.

Q That has your signature on it under the
headi ng "Approved as to formand legality,"” right?

A Yes.

Q The "whereas" clause nunber 18 on page five
says, "WHEREAS the Board has a duty to ensure that
Tacoma Power ratepayers pay in their power rates only
those costs that are directly and reasonably rel ated
to the provision of electric service."

Do you agree that the Public UWility Board

has such a duty?

A Yes.
Q In this resolution, the Public Utility Board
approved Cick!'s proposed high-level All-In business

plan that is attached as Exhibit A to the resolution,

correct?
A Correct.
Q Section 4 says, "Tacoma Power's request to

transfer an annual anmount to the Cick! fund from
Tacoma Power el ectric revenues, to appropriately
conpensate Power's past, current and future benefici al

uses of the telecomunications systeminfrastructure,
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87

Q kay. The second page of the attachnent
after that table there has two bullet points. It
says, "It is anticipated that dick! will continue to

operate in a deficit situation for the foreseeable
future."

You understood that that was generally
under st ood by Board nenbers?

MR FILIPINI: Qbject to form

A Yes.

Q (By M. Jurca) And then the next bullet
poi nt says, "The viability of this business plan is
contingent upon securing external funding."

What was your understandi ng of what was
meant by external funding?
MR FILIPINI: Qnbject to the form

A Somet hi ng beyond what they were going to

collect fromdick! custoners.

Q (By M. Jurca) O from Power?

A | -- maybe. | don't recall.
Q Ckay.
A But I know it wasn't going to be generated

t hrough increases in charges for services for
existing -- for telecomunications for existing
custoners. They either needed a | ot nore custoners or

nmoney had to cone from sonepl ace el se.
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I N THE SUPERI OR COURT OF THE STATE OF WASHI NGTON
FOR PI ERCE COUNTY

EDWARD E. (TED) COATES;
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WILLIAM GAINES; November 27, 2017

SEATTLE, WASHI NGTON, NOVEMBER 27, 2017
10: 00 A M

--000- -

W LLI AM GAI NES,
sworn as a witness by the Certified Court Reporter,

testified as foll ows:

EXAM NATI ON
BY MR JURCA
Q Wul d you state your nane for the record,
pl ease.
A My nane is WIlliam Gaines, but | go by Bill.
Q What is your hone address?
A It's a Post Ofice box. 64549 in

Uni versity Place, Washi ngton

Q Can you give nme a physical address?

A | can. It's 1321 South Sunset Drive in
Tacoma.

Q Thank you. | take it you are presently

enpl oyed by the Cty of Tacoma?

| am
Q What is your job title?
A |'mthe director of Tacoma Public Uilities.
Q For anyone who mi ght be reading this
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WILLIAM GAINES; November 27, 2017

transcri pt soneday, | understand as the director of
Tacoma Public Uilities, is that anal ogous to the CEO?

A Yes. I1t's the chief executive officer role,
yes.

Q Wul d you briefly give nme your educationa
background?

A Yes. | have a bachel or of science degree in
el ectrical engineering.

Q Fr onf?

From Washi ngton State University.

Q What year?

A 1978.

Q Ckay.

A | have a nmaster of business adm nistration
fromthe University of Puget Sound. | believe it was
in 1984. | attended Stanford University's Executive

Programin the sumer of 2003.

Q Was there a particular nanme for that
pr ogr anf?
A It's called the SEP, Stanford Executive

Program It's their flagship executive ed program
Q Thank you. Whuld you briefly describe your
enpl oynent background?
A Yes. \When | graduated from school --

Q Meani ng?
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A Under gr ad.

Q Ckay.

A -- | took a job at Puget Sound Energy in
Bel | evue, Washington. | was there for 27 years.
started as a student engineer. | left as the
vi ce-president for power and gas supply. | worked

nost of that time in the business side of the
busi ness, not design engi neering, but power supply
pl anni ng, gas supply planning, contracts, regulatory
work at both the state and federal level. Really the
busi ness side of the business.

Q kay.

A | left in 2004 thinking | would do sone
i ndependent consulting. M first client was
Seattle Gty Light. That turned into full-tine
enpl oyment for two years while City Light was going
through a fairly | arge nanagenent transformation.
managed the power supply business there, the
environnmental affairs function, a nunber of other
functions.

| left Seattle in 2006 because | was

recruited by the then CEO to cone to Tacoma and |'ve
been there ever since. So about el even years.

Q What was your first position with Tacoma?

A | was a student engi neer.
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WILLIAM GAINES; November 27, 2017

Q How | ong did you stay in that position?

A Well, I went through a -- they have a
hi erarchy of engineering positions, so | sort of went
through a series of three or four engineering
positions over a period of I would say roughly ten or
twel ve years until getting a managenent job

Q Can you just sort of take us through the
different job titles you' ve had?

A They have assi stant engi neer job, associate
engi neer, engi neer, they have a senior engi neer
position. | sort of progressed through those
positions until | was asked to nanage a unit in the
power supply group.

Q What unit was that?

A It was call ed power operations planning, so
it has to do with the short-run planning for the
operation of hydroelectric danms, the buying and
selling of power up and down the West Coast,

short-termcontracting, that sort of thing.

Q How |l ong did you stay in that position?

A You know, | don't have ny resunme in front of
me. | won't have the dates.

Q Just a rough estimate is fine.

| would say four or five years maybe.

Q Fromthere what did you do?
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WILLIAM GAINES; November 27, 2017

A So then | becane the manager of the entire
power supply planning group, so short term and | ong
termboth. That involved long-term multiyear,
mul ti - decade actual ly, resource planning, conputer
nodel i ng of the Pacific Northwest hydro system | got
nore involved in ratemaking at the State Utilities
Commi ssion. | was the conpany's chief power supply
wi tness for about ten years. | got involved in
federal regulation by the Federal Regul atory

Comm ssi on that regul at es whol esal e power

transacti ons. | was in that role until 1997.
So in 1997 --
Q Let's see. |I'mugetting confused. Wen did

you -- was it in 2006 or 1996 when you went with

Tacoma from Seattle City Light?

A That was in 2006.
Q Ckay. So now you were referring to 1997
A You were taking nme through ny career at

Puget Sound Ener gy.
Q |"'msorry. | was not -- | wanted the detai

information for your career with Tacona.

A Oh, with Tacoma. You would like nme to start
in 20067

Q Yes.

A | was recruited to Tacoma in 2006 to take
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10

t he Power superintendent role, which is essentially
t he chief operating officer for the power utility
there. The TPU is conposed of three operating
utilities. The power utility is the largest one. So
| was the superintendent there, ny first role.

Q You stayed in that position how | ong?
About one year.
In 07 you becane the director of utilities?
That's right, Novenmber of O07.

Who preceded you as the director of TPU?

> O >» O

Hi s name was Mark Crisson. He's kind of an
icon in public power.

Q Who succeeded you as the Power
superi nt endent ?

A | think the i medi ate successor was a fellow
named Gary Arnfield, who had been in the organization
for quite sonme tine.

Q Was he then replaced by soneone fairly soon?

A Coupl e three years, two years maybe. He
retired and we pronoted a fell ow nanmed Ted Coates into
t hat role.

Q Just to avoid confusion, was there anot her
fell ow named Ted Coates who had sonething to do with
Tacoma Power ?

A Yes. We referred to themas junior and
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12

Q Now, again, this would have preceded your
arrival at Tacoma Power, but have you conme to be aware
that sonmething called the dick! Network was fornmed at
some point in the late 90s?

A Pai nful |l y aware.

Q Just to help set sone sort of tineline
mlepost, I'd ask you to look at Exhibit 2, which is
going to be in one of these notebooks.

| don't know if you've ever had occasion to
see that before. This is a copy of the City's
O di nance No. 25930, which was adopted in 1996. It
officially established the tel ecommuni cations system
of the City's Light Division. |If you turn to page
five, you can see that.

Sonetimes during the deposition I'll be
referring to Bates nunbers, which are those little
nunbers in the lower right corner. |It's Bates ending
in 218.

Section 2.1 there says, "The City hereby
creates a separate systemof the Cty's Light D vision
to be known as the tel ecommuni cations system™

| gather that's what canme to be known as the
A ick! Network?

A Yes.

Q So the Cick! Network is a d/b/a?
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13

A Yes.
Q | don't want to spend a lot of tine on
events that occurred before your arrival at
Tacoma Power, but |I'msure you have sonme famliarity
with those events.
A Uh- huh
Q So can you just -- | think it would be
hel pful if you could sort of briefly describe how
Click! was set up and how it got up and running, if
t hat question nakes any sense to you.
MR FILIPINI: Qbject to form
Go ahead.
A It does. So ny understanding is there were
a variety of circunstances in the late 90s that led to
it. One was the utility's need for high-speed
comuni cations services and the difficulty of
obtaining those in the private market. The other was
that other utilities were building tel econmunication
systens. Another was that the utility foresaw
eventually installing smart neters, intelligent
el ectric nmeters and needed a tel ecormuni cati on system
to support that. So it was a variety of reasons.
Then the idea was that once the system was
in place, it could also be used for commerci al

pur poses, ergo Click!, to provide additional revenues.
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15

"commercial application” usually refers to the other
things, like the cable TV and the Internet and
what not, that do not support the traditional electric
utility functions, is that right?
A Yes.
Q Now, I"mgoing to sort of junmp around in
tinme here a little bit.
At least in recent years, has the
Cick! Network been | osing noney?
A It's not been recovering its costs.
Q And so its | osses have been covered by
el ectric revenues, that is, revenues fromthe power
side of Tacoma Power, is that right?
MR FILIPINI: Qbject to form
A Yes.
Q (By M. Jurca) Wthin the TPU, have you
heard or read statenents to the effect that the
el ectric ratepayers have been subsidizing the
Cick! Network?
MR FILIPINI: Qbject to form
A | think that word' s been used.
Q (By M. Jurca) Wuld you agree that that has
happened?
MR FILIPINI: Qbject to form

A. For some reason that word seens to have a
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16

ot of hair onit, I"'mnot sure why. But to say it
anot her way, yeah, | nean, there's -- if the tel ecom
commercial business is not recovering its costs, then
there's only one other source and it's the electric
rat epayers.

Q (By M. Jurca) GCkay. Now, when you first
arrived at Tacoma Power, it was organized into five
busi ness units; nanely, Generation, Power Managenent,

Transm ssion and Distribution, Cick! and Energy

Servi ces?
A Yes, that's right.
Q We can | ook at docunments if you need to, but

do you recall that in 2010, that organi zati on was
changed to the effect that Tacoma Power becane
organi zed into seven business units and --

A Boy, | don't know that | recall seven.
(Deposition Exhibit No. 54 was marked
for identification.)

Q (By M. Jurca) That's the cover page and one
ot her page fromthe TPU Annual Report for 2009. |
only show that to you because in the first paragraph
there under Note 1 to the financial statenents it says
that Tacoma Power is organi zed into five business
units.

A Uh- huh.
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20

and then suddenly in 2010 | see there's a separate
busi ness unit formed referred to as Smart Gid.

So I'mjust wondering, can you explain that

sonmehow?
MR FILIPINI: QObject to form
MR. JURCA: It's a terrible question.
A | think I can. Mich of it precedes ny tine

at TPU. But | think in the late 90s, as dick! was
bei ng forned and depl oyed, there was a function inside
the dick! portion of the organization that had to do
with you could al nbst say an experinental form of
smart nmeters where the utility was actually devel opi ng
a neter technology internally and deploying it on a
prototype or trial basis, the so-called Gateway neters
t hat were ethernet-based comuni cation protocol that

was hardwired to the dick! Network. That was

still -- those nmeters were still in operation and are
still in operation, although they're being phased out
as they fail.

Then it was nmuch, nmuch |ater, probably only
within the last three, four, five years that we fornmed
this newunit that's focused on Smart Gid and the
depl oynent of w rel ess technol ogy.

Q (By M. Jurca) GCkay. So would it be fair to

say that as the systemwas originally contenpl ated,
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21

the hardwire system the HFC hardwire infrastructure
was thought to be useful both to support the electric
utility function as well as the smart neter function?

A Yes.

Q And then as the years rolled by, the
useful ness of that infrastructure for supporting smart
nmeter function dimnished?

A Yes. If you look at the electric utility
i ndustry as a whole, in the late 90s, smart neter
technology was in its infancy. No one knew how it
woul d devel op over time. But over tine it's al
becone wirel ess.

Q Ckay. Just to sort of conplete our exercise
here in the business units, |'ve got the simlar
excerpts for the subsequent years, but do you recal
that in 2014 -- | will represent to you that if we
| ooked at the TPU annual reports for 2011, 2012 and
2013, they would al so say that Tacoma Power is
organi zed in those sane seven business units.

But then the annual report for 2014 --

MR JURCA: I'll ask that to be marked.
(Deposition Exhibit No. 56 was marked
for identification.)

Q (By M. Jurca) The last line of that sane

paragraph starting in this annual report, it says,
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28

A Yes.

Q (By M. Jurca) On the second page of this
exhibit, | guess it's the third bullet point under the
headi ng of Lonergan, which | gather refers to
guestions from Council Menber Lonergan, the question
bei ng, "What woul d the Power rates be if Power
custonmers didn't subsidize dick!?

The answer there is "Power rates would be
| ower by two to three percent if the subsidy were to
be renoved. "

Do you recall seeing that answer or that
response to that question previously?

MR FILIPINI: Qbject to form

A | do.

Q (By M. Jurca) 1In the context of this
guestion, when it says power rates would be | ower by
two to three percent if the subsidy were to be
renmoved, just so it's clear, since dick! is organized
as a part of Tacoma Power, the reference to "power

rates” in that context neans electric rates, is that

correct?

A Yes.

Q Wul d you turn to Exhibit 44. It mght be
in this book.

A Yes.
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29

Q You're famliar with sonething called the

Sage report?

A | am
Q Tell us, what was the Sage report?
A Yes. There's a provision in the Tacoma City

Charter that requires a managenent audit of the TPU
organi zati on every ten years by an independent

managenent audit firm So we did that in 2014.

Q Ckay.
A Hred Sage to do it.
Q | believe that Exhibit 44 has been

previously identified as the portion of that report
dealing with Cick!.

A Uh- huh.

Q Sol'd like to draw your attention to a
couple of the statenents in this report. On the
second page of the exhibit under the heading "dick!

Strategic Plan,"” the last itemin that |list says, "As
a result of the industry changes and the conpetitive
di sadvant ages, Power has been subsidizing dick! and
the subsidies will |ikely grow over tine."

First of all, did you agree with that
concl usi on of Sage?

MR FILIPINI: Object to form

A Yes, generally.
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Q (By M. Jurca) Again in the context of that
statenment, do you understand "Power" to be referring
to the electric utility part of Tacoma Power --

MR FILIPINI: Qbject to form

Q (By M. Jurca) -- as distinguished fromthe
Click! commercial telecomunications part?

A Yes.

Q If you turn to the page, it has Bates nunber
9100, second to the | ast page of the exhibit, under
par agraph eight, it's entitled, "As a result of the
i ndustry changes and the conpetitive di sadvant ages,
Power has been subsidizing Cick! and the subsidies
will Iikely grow over tine."

Wul d you take a nonment and just review that
| anguage under that nunber eight.

A Ckay.

Q Do you agree with the conclusions that are
set forth there?

MR FILIPINI: Qbject to form

A | do.

Q (By M. Jurca) On the next page under
"Recommendation," it says, "1. Sell, |ease or close
Click! as soon as reasonably possible and wthin one
year at the latest."

Then under that headi ng, the paragraph
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begins with the sentence, "The Power subsidy to Cick!
is unfair to the Power ratepayers and shoul d not
continue.”™ Then it goes on to describe sone
alternatives for ways to go forward.

Did you agree with that recommendati on?

MR FILIPINI: Object to form

A Ceneral ly, yes.

Q (By M. Jurca) GCkay. Just so that the
record is clear, can you describe what parts did you
agree with and what parts did you disagree with? Wen
you say you generally agree with it, can you expl ain
that at all?

MR FILIPIN: Sanme objection.

A Maybe if | provided a little context.

Q (By M. Jurca) Sure.

A Keep in mnd this was 2014 and we had a
separate analysis of Cick!'s business situation and a
separate set of consultants engaged hel ping us with

Click! at that tine.

Q Was that CCG you're referring to?

A Yes.

Q Ckay.

A So that work was going on and had been goi ng

on for two or three years.

This was a broad nanagenent survey of a
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whol e utility. This consultant -- and so it was not
the role of this consultant to take a deep dive into
Click!. But they insisted in order to do a holistic
report managenent analysis, they at |east had to take

a cursory look at it. So that's the context for this

report.
Q kay.
A Did | agree that, you know, it has to be

sold within one year or that selling it was the only

alternative, | probably didn't agree with that.
Q kay.
A | did agree that there was a financial and

potentially a |l egal problemhere, that sonething
needed to be done about it, yes.
Q Okay. Did you agree that the Power subsidy
to Cick! was unfair to Power ratepayers?
MR FILIPINI: Qbject to form

A. | do.

Q (By M. Jurca) Wuld you turn to Exhibit 21.

| don't knowif it's in that book or this one.

A | think | have to go back to the other book.

Q Do you recognize that as a copy of a slide
presentation that was nade at that March 31 joint
Council and Public Uility Board study session?

A Vll, we went through a nunber of versions
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equi pnrent and - -

A Addi tional investnent in the network, yes.

Q Wul d you turn to Exhibit 20, please.

s that a copy of a nmenorandum dated May 6,

2015 from you addressed to the Mayor and City Counci
menbers with copies going to the Public Uility Board
and to the Gty Manager?

A Yes, it is.

Q In this nmenorandum | gather you are
provi di ng responses to sone questions asked by

council nmenbers at that March 31, 2015 joint study

sessi on?
A Yes.
Q At some point intime did you nake a

recommendation to the Public Utility Board to the
effect that at |east certain assets of the dick!
Net wor k shoul d be | eased to Wave?
Can you expl ain what you were recomendi ng
and why?
MR FILIPINI: Qbject to form
A Yes.
Q (By M. Jurca) Let's break that question in
two parts.
Can you expl ain what you were reconmendi ng?

A Again, | think sonme context would be
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and position ourselves to be able to deliver gigabit
servi ce.

Q In order to nore effectively conpete with
t he ot her businesses in that area?

A Yes, right.

Q Were you of the viewthat it was not in the
i nterest of Taconma Power electric ratepayers to
proceed with the All-In approach?

A Yes.

Q Whul d you | ook at Exhibit 6A.

A kay.

Q Are there sonme col ored pages? Are they al
bl ack and white?

A | think these are black and white.

Q Do you recogni ze that exhibit as a slide
presentation dated May 20, 20157

| f you do, ny question is; to whomwas it
presented, if you know?

A | do recognize it as you described it.
Agai n, we went through a nunber of versions of these
presentations. | think this presentation was probably
to the Gty Council, but it m ght have been to the
Counci| and the Board bot h.

Q kay. Would you turn to slide 47. W copy

of it is -- 1 don't know why mne is in color and
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yours isn't, but it should look Iike that. [If the
Bat es nunbers are easier, it's Bates 8799.

A Ckay.

Q kay. | don't know if you recall this chart
wel | enough to be able to tell nme, but the chart is
entitled "dick! Revenues & Expenses, 94/6 Cost
Al'location,” and it includes sort of bar graphs for
t he years 2013, 2014, 2015 and 2016. And the bottom
line, which in my copy is in red, that indicates |oss
figures or negative nunbers for those years 2013, 14,
15 and 16.

The figure for the year 2014 shown on that
line is somewhere between five and $10 mllion, it
| ooks like around six or seven, negative six or
$7 million.

My question is; are you able to tell ne, is
the information being shown on this graph for that
year, is it your understandi ng that that shows what
the |l oss would be for Cick! if that 94/ 6 allocation
had been used for the year 20147

MR FILIPINI: Qbject to form

A | don't know that for certain.

Q (By M. Jurca) GCkay. Changing subjects a
l[ittle bit, would you | ook at Exhibit 7.

A Ckay.
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Q Do you recogni ze that as a copy of a
menor andum dated July 16, 2015 fromthe Cty Attorney
and Chief Deputy Gty Attorney to the Mayor and
City Council nmenbers and the Public Uility Board with

a cc going to you as indicated on the bottom of the

| ast page?

A | do.

Q | assune you're not a | awyer yourself?

A "' m not .

Q But | take it you did review this nmenorandum
when you received it?

A | did.

Q When you reviewed it, did you understand it

to mean that having the electric ratepayers subsidize
t he conmerci al tel ecomunications function of Cick
was unl awf ul ?
MR FILIPINI: Object to formand to the
extent it calls for a | egal conclusion.
A | certainly read it to nmean that there was
sone | egal risk
Q (By M. Jurca) D d you have any di scussion,
separate fromjust reading the neno, did you have any
actual discussion with Bill Fosbre about this nmeno?
MR FILIPINI: 1'Il object, it's nore in the

contents of the discussion.
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financial entity fromthe rest of the power utility
and then it would issue bonds on its own credit, which
of course is a nonstarter because it has negative net

i ncomne.

Q kay. On page 23, there's a slide at the
top of that page saying "Summary,"” and the |ast bullet
point on that slide says "Lease is still the best
financial option."” That apparently was the concl usion
of the consultant, CCG Consulting.

And as of this tine frame, | guess
Sept enber 2015, did you agree with that concl usion?
MR FILIPINI: Qbject to form

A We did, yes.

Q (By M. Jurca) Wen you said "we," | take it
you neant not only yourself personally, but the senior
staff of Tacoma Power ?

A Yes. | think that's inportant. | nean, |
wasn't doing this in isolation. None of us were. The
whol e seni or executive team who was working on this
was of a simlar view

(Deposition Exhibit No. 57 was narked
for identification.)

Q (By M. Jurca) |Is Exhibit 57 a copy of an
emai | dated Decenber 14, 2015 fromyou to Bryan Flint

on the subject of ISP Internet service provider
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and cunul atively a negative $75 mllion through year
ni ne.
Do you