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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

Mitchell Shook, 

Plaintiff Pro Se 

v. 

CITY OF TACOMA 

Defendant 

AS CONSOLODATED 

THOMAS MCCARTHY 

AND CHRISTOPHER ANDERSON 

PLAINTIFFS 

vs. 

CITY OF TACOMA 

No. 19-2-07135-0 

AMENDED COMPLAINT FOR 

DECLARATORY, INJUNCTIVE,  

PROHIBITION AND MANDAMUS 

RELIEF  

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

August 26 2019 3:53 PM

KEVIN STOCK
COUNTY CLERK

NO: 19-2-07135-0
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AMENDED COMPLAINT  

Plaintiff, Mitchell Shook, hereby amends his Complaint to add facts, causes of action and 

relief sought. Plaintiff can certainly prove these charges.  

Additional facts are added starting at “Paragraph 3.34” on page 16,  new causes of action 

are in Section IV beginning with paragraph 4.2 on page 21, and further relief sought is under 

“Section V” beginning at paragraph 16 on page 21.. 

INTRODUCTION -NATURE OF ACTION 

Click! Network (“Click!) was established in 1997, by Tacoma City Council, as a “broad band 

telecommunications system that shall be owned, operated and controlled by the City of Tacoma 

Department of Public Utilities Light Division ”1.  

The Click! system is clearly part of Tacoma Public Utilities.  

The Click! system was established to “provide telecommunications services for data transport, 

high speed internet access, full cable television service, and, among other things, to meet the 

expanding telecommunications requirements in an evolving competitive electric market, the most 

critical of which is real time, two-way interactive communications with individual energy consumers” 

The Click! Network telecommunication system continues to fulfill its original mandate, providing 

wholesale broadband Internet services to over 20,000 Tacoma Public Utilities customers, with a state-

                                                 
1 The 1997 City Council Resolution No. 33668 
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of-the-art cable modem and Gigabit Fiber To The Home (“FTTH”) system -while delivering 

television services to over 12,500 Tacoma Public Utilities customers over the system.  

The Tacoma City Council recently approved a “term sheet” for disposal of Tacoma Public 

Utilities’ proprietary interests in the system. All control over the day-to-day ongoing operations of 

Click!, including oversight on rates, would be handed over to a private company.  

Tacoma City Charter, Article IV § 4.6, clearly prohibits the disposal of a “utility system” without 

a majority vote of the electorate. Similarly, RCW 35.94 requires a vote for any sale, lease or disposal 

of “any part” of a municipal utility system. 

Since Click!’s system is part of Tacoma Public Utility2, and no such vote of the people is planned 

or provided for, there is an imminent risk that the terms of City charter will be violated. 

The purpose of this action is to make sure the clear language in the City charter is followed and the 

people are allowed to vote on any lease or disposal of the Click system by TPU; for, if charter 

provisions are ignored, the City would be exceeding its authority and acting ultra vires. 

1. PARTIES 

Plaintiff Mitchell Shook is a resident of Tacoma, a Tacoma Public Utilities rate payer, taxpayer to 

City of Tacoma’s general government and Click! customer; and, as such, has standing to seek the 

relief requested in this petition. 

Defendant City of Tacoma (“the City”) is a Washington Municipal Corporation located in Pierce 

county, Washington. The Light Division, doing business as Tacoma Power, of the City’s Department 

of Public Utilities (“TPU”) operates and provides services to TPU customers (“ratepayers”). TPU 

operates a business unit, known as Click! Network, which provides retail television and wholesale 

Internet services.  

2. JURISDICTION AND VENUE 

2.1  This Court has subject matter jurisdiction over this issue, since the City is located in Pierce 

County and the events related to this petition have substantially occurred in Pierce County; 

                                                 
2 City of Tacoma Resolution 40272 
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additionally, the superior court has subject matter jurisdiction over this action under RCW 2.08.010 

because plaintiff seeks writs of mandamus and/or prohibition. 

2.2 Given no other speedy or adequate remedy, RCW 7.16.040 provides the Court 

jurisdiction over this matter. 3 

3. FACTS 

3.1  Tacoma City Charter Section 4.6 requires “The City shall never sell, lease or dispose of any 

utility system” without a “majority vote of the electors”.   

  3.1.1   Click is multi-service broadband telecommunications provider and operating section of 

Tacoma Power providing retail cable television and wholesale broadband internet services to Tacoma 

Power’s residential and business customers. 

3.2  Ordinance NO. 25930 was passed by Tacoma City Council in 1996 and entitled "AN 

ORDINANCE of the City of Tacoma, Washington establishing a telecommunications system as 

part of the Light Division". 

3.2.1 The 1996 CITY of Tacoma ORDINANCE NO. 25930 States “WHEREAS, RCW 35.92.050 

authorizes cities to construct and operate works and facilities for the purpose of furnishing 

any persons with electricity and other means of power and to regulate and control the use 

thereof4 or lease any equipment or accessories necessary and convenient for the use 

thereof; and 

3.2.2  CITY of Tacoma ORDINANCE NO. 25930 States WHEREAS, the Utility Board and the 

Council have determined that it is in the best interest of the City that it install a 

telecommunications system among all of its Electric System substations in order to improve 

communications for automatic substation control; and  

                                                 
3 A writ of review shall be granted by any court, when an inferior tribunal, board or officer, exercising judicial 
functions, has exceeded the jurisdiction of such tribunal, board or officer, or one acting illegally, or to correct 
any erroneous or void proceeding, or a proceeding not according to the course of the common law, and there 
is no appeal, nor in the judgment of the court, any plain, speedy and adequate remedy at law. 
4 Emphasis added to remind the Court that this functionality is still relevant today. Smart homes, smart 
devices and the Internet-of-Things (with devices such as smart thermostats for example) allow users to 
control their electrical usage even when away from the premises.  
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3.2.3   CITY of Tacoma ORDINANCE NO. 25930 States WHEREAS, the City has determined 

that it is prudent and economical to provide additional capacity on such 

telecommunications system to provide the Electric System with sufficient capacity to 

perform or enhance such functions as automated meter reading and billing, appliance 

control5, and load shaping; and 

3.2.4   City of Tacoma ORDINANCE NO. 25930 States WHEREAS, the Light Division may wish 

to connect such telecommunications system to individual residences and businesses in its 

service area or to other providers of telecommunications services; and  

3.2.5   The 1996 City of Tacoma ORDINANCE NO. 25930 States WHEREAS, the City has 

determined that it should create a telecommunications system as part of the Electric 

System6 in order to construct these telecommunications improvements” 

3.2.6   Exhibit A to 1996 City of Tacoma ORDINANCE NO. 259307 stated the 

telecommunications project would include “demand side management (DSM) 

functions8, CATV and Internet Access. 

3.2.7   In 2006, Washington voters approved Initiative Measure 937, known as the Energy 

Independence Act. The measure, which was codified at RCW 19.285, requires electric 

utilities with more than 25,000 customers to take certain measures to conserve energy9 

3.2.8   Demand-side management (DSM) or demand-side response (DSR) is the modification of 

consumer demand for energy through various methods -such as financial incentives. 

                                                 
5 Emphasis added, for it should be recognized that “appliance control” is not possible without two way 
communication between an appliance and the user -as such “appliance control” is an energy related 
function.  
 
6 Emphasis added to point out that the telecommunications system is a “part of the electric system” 
7 Passed on July 26, 1996 when the telecommunications system was approved  
8 the goal of demand-side management is to encourage the consumer to use less energy during peak hours, 
or to move the time of energy use to off-peak times such as nighttime and weekends 
9 Kelley, 120313 WAAGO, AGO 2013-6 2013 
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Demand-side management encourages the consumer to use less energy during peak hours, 

or to move the time of energy use to off-peak times such as nighttime and weekends.10 

3.3  The Tacoma City Council approved construction of Click! Network on April 8,1997. The City 

Council delegated authority to the Public Utility Board and the Department of Public Utilities 

('TPU”), Light Division (dba “Tacoma Power"), to implement, own and manage a broadband 

telecommunications system ("Click! Network" or "Click!"), as authorized through City Council 

Substitute Resolution No. 33668, approved April 8, 1997, and Public Utility Board Amended 

Substitute Resolution U-9258, which was approved on April 9 1997 

3.3.1   The 1997 Council Resolution No. 33668 states: “WHEREAS the City of Tacoma, 

Department of Public Utilities, Light Division desires to: (1) develop a state-of-the art fiber optic 

system to support enhanced electric system control, reliability and efficiency; (2) develop 

capability to meet the expanding telecommunications requirements in an evolving competitive 

electric market, the most critical of which is real time, two-way interactive communications with 

individual energy consumers, (3) create greater revenue diversification through new business 

lines (i.e. lnternet transport, cable TV, etc.), (4) enhance traditional products and services, and (5) 

maximize return on Light Division assets, 

3.3.2   The 1997 Council Resolution No. 33668 states “WHEREAS a broadband 

telecommunications system will have available capacity for future City Light Division needs and 

will also have the capacity to provide telecommunications services for data transport, high speed 

internet access, full cable television service, and other uses, and;” 

3.3.3   The 1997 Resolution No. 33668 states “BE IT RESOLVED BY THE COUNCIL OF THE 

CITY OF TACOMA: That the Council hereby finds and determines that the City Light Division's 

broad band telecommunications proposal is in the best interests of the City, will serve a public 

purpose and that the said Business Plan is sufficient and adequate, therefore, the Council hereby 

approves the Light Division's proposal including the Business Plan and the Department of Public 

                                                 
10 Demand Side Management and Response can play a role in satisfying TPU’s requirement for complying 
with RCW 19.285.040 Energy conservation and renewable energy targets -which requires TPU to pursue all 
available conservation that is cost-effective, reliable, and feasible. 
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Utilities, Light Division is hereby authorized to proceed to implement said proposal for a broad 

band telecommunications system, and That the proposed broad band telecommunications system 

shall be owned, operated and controlled by the City of Tacoma Department of Public Utilities 

Light Division11" 

3.3.4   Click! operates as part of TPU. Click is one Tacoma Power’s 6 business units -which units are 

generation; power management; transmission and distribution; rates, planning and analysis; Click 

Network; and utility technology services. 

3.3.2   Click! is not a separate business unit or enterprise fund. It is an organizational unit within the 

Power enterprise fund. The first line of Click! oversight is the Power Superintendent and the 

Power management team. From there, oversight is provided by, the TPU CEO, the Board, and the 

City Council. 

3.3.3   TPU Revenue Bonds were approved, by a declaratory judgement, to pay for construction of the 

Click! system; and, no general fund dollars have been committed to the project.   

3.4  Approximately 1,500 miles of fiber and coaxial cable have been constructed by Tacoma 

Power in the cities of Tacoma, University Place, Fircrest, Lakewood and Fife, and portions of 

unincorporated Pierce County, providing Tacoma Power with a state-of-the-art telecommunication 

system with which supports transmission and distribution operations, advanced metering, and retail 

and wholesale commercial services. The network currently covers approximately 66% of the 

households in Tacoma Power’s service territory. 

3.5  The network consists of a hybrid fiber-optic coaxial (“HFC”) system, which delivers two-way 

signals for cable TV, cable modem,12 Fiber To The Home (“FTTH”) Internet services, and advanced 

metering. 

3.6  In addition, SONET (“Synchronous Optical Network’’) and Gigabit Ethernet technologies 

are used to support communications across Tacoma Power’s transmission and distribution system and 

                                                 
11 Emphasis added to highlight fact that system is owned by TPU 
12 Telecommunications Infrastructure Section, on Page 47, Bond Prospectus for CITY OF TACOMA, 
WASHINGTON $70,575,000 Electric System Revenue Bonds, Series 2017 
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to carry out data transport services for commercial customers. The network was designed and 

constructed to meet high telecommunications standards, containing a redundant backbone and 

redundant service loops, which seek to ensure uninterrupted signal transport in the event of a network 

break.  

3.7  Commercial telecommunication services were Launched in 1998 under the brand name Click! 

Network. Click! provides three commercial telecommunication services to TPU customers; retail 

cable television, wholesale broadband transport and wholesale high-speed Internet delivered over 

cable modem and FTTH. 

3.8  In 2017 Click! Network’s annual operating revenues were approximately $26,519,86113. 

3.8.1  Click! ended 2018 with more than 12,500 cable TV customers, 20,000 wholesale 

high- speed Internet service customers, and more than 100 wholesale broadband transport 

circuits. 

3.8.2 Click! has “significant goodwill”, According to Section 2.3 of the January 23, 2018 

presentation by Joann Hovis, of CTC Technology, at the City Council-TPU Board Joint Study 

Session. Ms. Hovis’ report was titled Strategy Alternatives for Tacoma Click!:   

3.8.3 “Click! has thousands of customers and considerable goodwill”, as confirmed by Click! 

Network General Manager, Tenzin Gyaltsen, who stated so in his February 7th, 2018, Declaration 

In Support Of Defendants Opposition To Partial Summary Judgement -page 3 , Pierce County 

Superior Court Case No 17-2-08907-4 

3.8.4 Click! is the nations second largest municipal CATV and Internet service -behind 

Chattanooga TN. 

3.9  TPU is governed by the City’s public utility board, whose five members are appointed by the 

mayor and confirmed by the city council. Utility budgets and rates are subject to approval by the city 

council. Section 4.3 of the City charter provides City council with oversight on rates and the 

authority “to fix and from time to time, revise such rates and charges as it may deem advisable for 

supplying such utility services the City may provide”. 

                                                 
13 CLICK! NETWORK COMMERCIAL OPERATIONS OPERATIONAL SUMMARY - December 31, 2017 
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3.10  Title 12 “Utilities” of the Tacoma Municipal Code regulates utilities and rates.  

3.10.1  Click! CATV and wholesale Internet rates are regulated under Title 12 of the Tacoma 

Municipal Code, in section 12.13   

3.10.2   Click! TV and Wholesale Internet rates are approved by the Public Utility Board 

(Board) and City Council, the same as Power, Water, and Rail rates. 

3.11  Over 10,000 TPU electric customers currently have Tacoma Power Gateway meters 

installed on their homes. These “gateway meters” operate over Click! Network’s HFC plant. 

3.11.1    The Gateway meters feature “remote connect and disconnect” functionality 

allowing for services to be turned on or off for electric customers. The gateway meters 

also allow automated electric meter reading and provide information to customers 

relevant to their energy purchasing decisions.14 

3.11.2    In connection with these Gateway Meters, some TPU customers participate in 

the “Pay-Go” prepayment system.  

3.12  Click! currently holds telecommunications or video franchises from the City of Tacoma, 

City of Fircrest, City of Fife, City of Lakewood, City of University Place, and Pierce County to 

offer Cable TV, high speed Internet, digital phone, as well as fiber-delivered data solutions to 

area residents and businesses15. 

3.13  AMENDED RESOLUTION NO. U-10879, states:” #20. WHEREAS Tacoma Power has 

excess power generation capacity within its service territory. In the past, Tacoma Power has 

benefited greatly by selling this excess capacity in the wholesale power markets to the benefit of all 

retail electric customers. Over the past few years, wholesale power prices and sales have dropped 

substantially. In support of Tacoma Power's strategic business plan, Tacoma Power wants to make 

up this lost revenue by looking at ways to increase its retail power sales through economic growth in 

the community. Communities across the nation have benefited economically from competitive access 

to internet services in their communities.”  

                                                 
14 From AMENDED RESOLUTION NO. U-10879 Adopted by TPU Board on 9-28-16 
15 CLICK! NETWORK Business Plan -by Click! General Manager Tenzin Gyaltsen. Revised 3-20-17 -Executive 
Summary Page 2 
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3.14  AMENDED RESOLUTION NO. U-10879 also states: “Tacoma Power's continued operation 

and maintenance of the telecommunications system for internet access purposes assists in making the 

internet services competitive in Tacoma Power's service area, which increases economic growth that 

leads to greater retail power sales”.16.  

3.15  AMENDED RESOLUTION NO. U-10879 stated “WHEREAS The Internet-related uses of 

the Click! telecommunications system provide Tacoma Power customers benefits by giving them 

access to advanced customer services options such as: power use monitoring, outage reporting, 

scheduling of services, bill paying, and electrical appliance control. 

3.16 AMENDED RESOLUTION NO. U-10879  stated that “WHEREAS In planning for an 

uncertain and unknown future17, there may be other potential functions related to the supplying of 

electricity to customers who might also make energy related usage of the telecommunications system 

infrastructure including: cyber security efforts, electric car charging and metering, enhanced “smart 

home” uses that allow customers to control power usage by time of day, participate in demand 

response programs, behavior-based saving programs, outage communications, energy audits, and 

participation in Evergreen Options”18 

3.17 One purpose for creating Click! was to have a telecommunications system sophisticated 

enough to enable TPU to compete effectively in the rapidly evolving electric industry. 

3.18 Amended Resolution U-10828, adopted by the City’s public utility board on December 3, 

2015, states “WHEREAS the broadband telecommunication system is critical infrastructure for 

Tacoma Power 

3.18.1    Amended Resolution U-10828 cites Charter 4.6 as requiring a vote of the people to 

before the City may “lease or dispose of any utility system”.19  

                                                 
16 AMENDED RESOLUTION NO. U-10879 -Page 4, This is Whereas #20 
17 AMENDED RESOLUTION NO. U-10879 -Page 4, This is Whereas #17 
18 https://www.mytpu.org/community-environment/clean-renewable-energy/evergreen-options-program/ 
19 Page one of Amended Resolution U-10828   
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3.19 City Council Resolution #39347 states: “1997, the City of Tacoma, through its electrical 

utility, embarked on an effort to construct and operate a state-of-the-art telecommunication system 

for the benefit of its electric utility and its electric utility customers”20 

3.19.1   City Council Resolution #39347 states: “WHEREAS the telecommunications 

system was constructed and has been in continuous operation since 1999, and has proven to 

provide benefits for the City electric utility and electric utility customers located both Inside 

and outside City limits”21 

3.19.2   City Council Resolution #39347 states: “WHEREAS the telecommunication system 

is now a vital component of the City's electric utility and continued operation and 

maintenance of the system is an essential function of the electric utility” 

3.19.3   City Council Resolution #39347 states: “WHEREAS some of the benefits the City's 

electric utility and electric utility customers have received from the system include (1) 

enhanced control, reliability and efficiency of the City's electrical system; (2} increased 

capability to meet the expanding telecommunication requirements in an evolving competitive 

electric market, including the ability to make real-time, two-way interactive communications 

with individual energy consumers; (3) improved traditional electric products provided to 

consumers; (3) diversified revenue streams through new business lines (i.e., Internet 

transport, cable TV, etc.); and (5) maximized return on the City's electric system assets, and 

enhancing communication between electric utility assets and electric utility consumer, and 

providing electric utility customers a means to instantly access electric utility accounts 

information for payment of bills, report outages, and obtain energy usage and conservation 

information” 22 

3.19.2   City Council Resolution #39347 stated: “WHEREAS some benefits of the City's 

electric utility telecommunication system include enhancing communication between electric 

utility assets and electric utility consumers, and providing electric utility customers a means 

                                                 
20 City Council Resolution #39347 -page 1 
21 City Council Resolution #39347 -page 1 
22 Passed by City Council on December 15 2015 
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to instantly access electric utility accounts information for payment of bills, report outages, 

and obtain energy usage and conservation information, and; 

3.20  That a water heater “demand response project” was recently conducted by Tacoma Power, in 

the Salishan housing development neighborhood, under an agreement with the Tacoma Housing 

Authority.  

3.20.1   Data transport for the Salishan demand response hot water heater project utilized Click! 

Network’s cable modem system23.  

3.20.2   Demand response technology requires two-way communications. 

3.20.3   Demand response technology holds potential for load reduction and energy savings24.  

3.20.4   RCW 35.92.36025 -Energy conservation plan states "The legislature finds that energy 

conservation can take many useful and cost-effective forms, and that the types of conservation 

projects available to utilities and customers evolve with time as technologies are developed and 

market conditions change. In some cases, electricity conservation projects are most cost-

effective when they reduce the total amount of electricity consumed26 by an individual 

customer, and in other cases they can be cost-effective by reducing the amount of electricity a 

customer needs to purchase from an electric utility. 

3.21  The Click! Engagement Committee (“the committee”) was formed in January 2016, per the 

direction of the Tacoma Public Utilities Board and the City Council.  

3.21.1   The Committee was comprised of seven members as follows: Mayor Marilyn Strickland, 

City Council Member Marty Campbell, Public Utility Board Member Mark Patterson, Public 

Utility Board Member Karen Larkin, industry experts Janine Terrano and Terry Dillon, and 

ratepayer advocate Andrea Cobb27.  

3.21.2   The Committee met 16 times between January 22,2016 and August 1,2016. 

                                                 
23 Email from Click! General Manager Tenzin Gyaltsen 
24 BPA Salishan Demand Response Water Heater Final Report 2018 
25 Findings-Intent-2002 c 276 
26 Emphasis added to point out the Nexis between Internet access and the ability to conserve energy 
27 CLICK! NETWORK Business Plan -by Click! General Manager Tenzin Gyaltsen. Revised 3-20-17 -Executive 
Summary Page 2 
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3.22  Studies by the Click! Engagement Committee and Tacoma Power’s financial analysis 

demonstrate that continuing to provide CATV services in support of retail internet services makes the 

sale of such services a more competitive overall product and improves the financial sustainability of 

Click!28 

3.23  In July 2018, the City Council and Public Utility Board (“Board”) directed Joann Hovis, of 

CTC Technology & Energy (“CTC”), to negotiate with Rainier Connect and Wave Broadband, and to 

develop formal partnership proposals regarding the operation and use of the Click! Network. 

3.23.1   Two Public-Private Partnership Term Sheets (“term sheets”) for operation and use of 

Click! Network, one from Rainier Connect and one from Wave Broadband, were presented to 

the Council and Board, at a Joint Study Session on March 5, 2019.29  

3.23.2   Both of these term sheets proposed a 20-year IRU with two 10-year extensions.  

3.23.3   The term sheets from Rainier Connect and from Wave Broadband were compared and 

evaluated by Joann Hovis of CTC, a consultant hired by the City, who recommended to the 

TPU Board and City Council that they should proceed with the term sheet proposed by 

Rainier Connect. 

3.24   The Rainier Connect term sheet30 presented to City Council states that “The IRU term will be 

20 years (“IRU Term”). On the expiration of the IRU Term, the IRU can be renewed for two 

additional periods of 10 years (“Extension IRU Terms”) so long as Rainier Connect is in compliance 

with all the terms of its contractual relationships with the City of Tacoma and TPU.” 

3.25   The Rainier Connect term sheet (“the term sheet”) states: “Rainier Connect will be granted use 

of other assets currently used by Click! in the provision of cable television and broadband data 

services, including equipment used to operate the Network and deliver services to customers, 

customer accounts, inventory of spare parts and equipment, prepaid items, and material contracts, in 

each case related to the operation of the Network and the provision of products and services 

                                                 
28 AMENDED RESOLUTION NO. U-10879 
29 Update and Analysis: Alignment of Click! Policy Goals with Partner Proposals Presented by Joanne Hovis To 
the City of Tacoma City Council & Utility Board on March 5 2019 
30 12. Tacoma Click! -Rainier Connect Public-Private Partnership Term Sheet Presented by JoAnn Hovis on 
March 5, 2019 
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(collectively, “Related Assets”). The Related Assets will be conveyed to Rainier Connect subject 

thru the terms of an asset purchase agreement (“APA”)31 to be negotiated between the parties.”32 

3.26  Further negotiations with Rainier Connect were approved by City council on March 26th, 

2019, with the passage of Resolution 40272, entitled: “A resolution approving the execution of an 

agreement between the Department of Public Utilities, Light Division d.b.a. Tacoma Power, and 

Rainier Connect to negotiate in good faith formal partnership contracts related to the operation and 

use of the Click! Network”  

3.27  The term sheet states “Rainier Connect will be granted an indefeasible right of use (“IRU”) 

for the hybrid fiber-coaxial network assets owned by Tacoma Public Utilities (TPU) and used by 

Tacoma Click! (“Click!) to provide cable television and broadband data services to residents and 

businesses (“Network”) in the existing Click! service area (“Click! Service Area”). The Network 

includes the outside plant assets associated with the Click! network, including fiber optics, coaxial 

cable, cabinets, splitters, backup powering equipment, and other out-side plant physical assets 

including those discussed in 14(b) below”33 

3.28  The term sheet states: “The Tacoma Power Fiber on Critical Routes is collocated with the 

fiber optic strands that are used by Click! and are now planned to lease to Rainier Connect under 

the IRU.” 

3.29  The term sheet with Rainier Connect does not provide City council any control over TV or 

Internet rates. 

3.30  The term “IRU” has frequently been described as a “Lease” by Tacoma City and TPU policy 

makers since the concept of a public-private partnership was first introduced in 2015.  

3.30.1 In a May 6, 2015 Memo from TPU Director Gaines responding to “Council inquiries 

from the March 31, 2015 Joint Study Session” the “IRU” is described as a “Lease”.  

3.31  On April 2, 2019 a Letter of Intent ("LOI") was signed by TPU Director Jackie Flowers with 

Rainier Connect. The LOI states "In the proposed transaction, Rainier Connect would obtain an 

                                                 
31 emphasis added to point out the fact of the asset sale. 
32 12. Section 1.c of Tacoma Click! -Rainier Connect Public-Private Partnership Term Sheet March 5, 2019 
33 Rainier Connect Public-Private Partnership Term Sheet Present to City Council on March 5, 2019 
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exclusive indefeasible right to use ("IRU") and operate the hybrid fiber coaxial (“HFC”) system that 

today the Department of Public Utilities, Light Division ("Tacoma Power") d/b/a/ Click! Network 

("Click") operates to provide wholesale and retail video and broadband products and services to 

residents and businesses in the City and in other jurisdictions in which Click! is franchised to 

operate".  

3.31.1   The LOI contemplates the negotiation of an agreement that would grant Rainier 

Connect exclusive possession and control of HFC facilities and equipment essential in 

operating the CATV and wholesale Internet system.34  

3.32   The terms of the IRU, as described by the term sheet are a “lease”. 

3.32.1   FASB Statement of Financial Accounting Standards ("SFAS") No. 13, Accounting for 

Leases, and the related interpretations of this standard, provide the relevant GAAP for lease 

accounting, including the definition of a lease. This accounting literature defines a lease as an 

agreement conveying the right to use property, plant or equipment for a period of time35 

3.33 The term sheet represents significant material changes to the Click! Business model, including 

the removal of TPU as the primary operator of Click!, the sale or lease of telecommunications system 

equipment or capacity, the outsourcing of work and discontinuance of TPU products and services36. 

3.34   Since its inception in 1996, Click! has been a part of Tacoma Power and was initially 

financed with Tacoma Power revenues and resources.37 

3.35  Defendant defines TPU’s “Communications Network" as “that network owned, operated, 

and maintained by Click!, consisting of redundant fiber optical backbones, redundant fiber optical 

service loops and coaxial cable distribution cables on which numerous applications are provided, 

which network includes, but is not limited to, Department of Public Utilities' two-way 

                                                 
34 Public-Private Partnership Term Sheet March 4, 2019 
 
35 Testimony Concerning Telecommunications Accounting Issues by John M. Morrissey Deputy Chief 
Accountant, U.S. Securities and Exchange Commission Before the Subcommittee on Oversight and 
Investigations Committee on Financial Services March 21, 2002  
36 Update and Analysis: Alignment of Click! Policy Goals with Partner Proposals Presented by Joanne Hovis To 
the City of Tacoma City Council & Utility Board on March 5 2019 
37 Confirmed by Tacoma City Council Resolution No. 39577 
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communications services, commercial retail cable television, wholesale Internet services, wholesale 

data transport services, and I-Net services”38. 

3.36  Click!’s customers, thru their usage of the telecommunications system’s broadband Internet 

access, ethernet transport and cable television services, have shared in paying for and offsetting part 

of the capital costs of constructing Tacoma Power’s telecommunications system, as well as in the 

operation and maintenance (“O&M”) of this infrastructure. By sharing in these costs, Click!’s 

operation benefits all Tacoma Power electric customers who otherwise would pay 100% of the capital 

and O&M costs.39 

3.37  At least $100 million dollars has been spent in constructing the telecommunications system 

that allows delivery of Click!’s commercial telecommunication services.  

3.38  On May 12, 2015 Defendant estimated that “approximately $200 million in historical cost and 

approximately $80 million in book value of the Fiber/Coax system” existed at that time, and “the 

initial capitalization date was around 1999.” 

3.39  Tacoma Power's continued operation of the telecommunications system for provision of 

broadband services assists in making Internet services competitive in Tacoma Power's service area. 

This benefits Tacoma Power by stimulating and increasing economic growth, which leads to greater 

retail power sales. Other benefits include “allowing the utility to continue to efficiently and 

effectively meet the demands of new federal regulations relating to reliability of the electrical system, 

combating threats from possible cyberterrorism acts, participating in energy transactions and trades to 

balance the energy markets in less than 15-minute increments, enhancing communication between 

electric utility assets and electric utility consumers, and providing electric utility customers a means 

to instantly access electric utility accounts information for payment of bills, report outages, and 

obtain energy usage and conservation information.”40  

3.40  No direct cost audit or “product line profitability” analysis for Click! has ever been done.  

                                                 
38 Institutional Network Services Agreement between City of Tacoma and Click! Network, 12/21/2009-p. 3 
39 Confirmed in Resolution U-10879. passed by Tacoma Public Utility Board on 9-28-16 
40 Tacoma City Council Resolution 39347, passed on December 15, 2015 
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3.41  In violation of state law, Tacoma Public Utilities is paying 7.5% of Click! Network’s 

broadband revenues to Defendant’s general fund.  

3.42 In a single month, October 2018, this 7.5% “tax” or B&O “fee” amounted to $52,297.18. 

3.43  In distributing shared capital and O&M expenses between Click!’s commercial operations and 

Tacoma Power’s traditional electrical services, Defendant follows a cost “allocation methodology” 

with formulas guided by the “Governmental Accounting Standards Board” (“GASB”). 

3.44 Defendant’s "fully distributed" allocation methodology is based on GASB rules designed to 

distribute shared “indirect costs”, across City departments, not to determine “profits” in a commercial 

sense. Accordingly, many different types of “general overhead costs” appear as “expenses” under 

various sections of Click!’s Operational Summaries. 

3.45   Many of these indirect “overhead costs” are expenses completely unrelated Click!’s 

commercial telecommunications activities whatsoever.  

3.46  These indirect “unrelated costs" include such things, by way of example, as the Tacoma 

Mayor’s salary and City Council member’s salaries. 

3.47  Given the many unrelated and indirect costs included under GASB rules in the preparation of 

Click!’s Operational Summaries, no true and accurate representation of Click!’s “actual income” or 

true profitability “as an enterprise” is provided by these statements. Defendant’s governmental 

accounting methods are not designed to track “profits,” as such. 

3.48  In preparing Click!’s Operational Summaries, Defendant follows “not-for-profit accounting 

and financial reporting principles by governmental entities,” as outlined by GASB. Determining. 

Click!’s true performance and profitably from business-type “proprietary activities,” as an enterprise, 

is not the object of GASB rules.  

3.49 The accounting methodology Defendant uses in preparation of Click! Operational Summaries 

artificially increase Click!’s expenses and do not reflect the System’s actual “operating profits or 

losses” as an “enterprise.”  

3.50 In 2015 the “cost allocation formulas” were significantly updated by TPU management -

resulting in “significant” changes to the allocation methodology. This “significant update” resulted in 
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shifting costs, from a previous ratio of approximately 75% to Click! and 25% to Tacoma Power, to a 

“new ratio” of 94% to Click! and only 6% to Tacoma Power.41 

3.51 The change in the allocation formulas resulted in $5.7 million of additional expenses being 

allocated onto Click!. These additional costs were retroactively reflected in Click!’s Operational 

Summaries beginning on January 1, 2015. 

3.52  In 2016 Tacoma City Council passed a Resolution recognizing that the internal cost allocation 

formulas between Click! and Tacoma Power had changed significantly; and, that TPU management 

had “substantially increased the share of cost allocations borne by Click! Network”. 

3.53  In this 2016 Resolution, City Council directed the City Manager to hire an independent 

third-party consultant to “audit, analyze, and establish a reasonable methodology” for cost 

allocation between Tacoma Power and Click! Network. This audit was never done. 

3.54  This City Council Resolution specifically cited  “significant concerns” over the “veracity 

and appropriateness” of the accounting assumptions and “cost allocation” methodology implemented 

by Tacoma Power. The Resolution determined that such concerns “must be resolved.” 

3.55  This Council resolution authorized $100,000 for an independent consultant to audit, analyze, 

and establish an independent cost allocation methodology between Tacoma Power and Click!.   

3.56  A third-party consultant, NEWGEN STRATEGIES, LLC (“NewGen”) was hired and a 

contract issued in January 2017 to audit Click! pursuant to Council’s direction. The contract specified 

NewGen would “evaluate the methodology used to allocate costs between Tacoma Power's electric 

and cable (Click!) operations and determine the extent to which it is reasonable”42.  

3.57  In March 2017 the City Attorney issued a “Notice of Contract Suspension” to NewGen stating 

it is “in the best interest of the City to suspend the professional services agreement with NewGen 

dated January 9, 2017.” The contract was thus terminated, and the audit never completed.  

3.57 The “significant concerns” identified by City Council in the 2016 Resolution requiring an 

audit were never addressed by NewGen, or in any subsequent audit. The “veracity and 

                                                 
41 Confirmed by Tacoma Public Utilities 2015 Annual Report 
42 Jan 9th, 2017 contract between City of Tacoma and NEWGEN Strategies. 
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appropriateness” of the accounting assumptions and “cost allocation” methodology remain 

unanswered issues and genuine questions of material fact.  

3.58  The City Charter provides that the revenues of utilities owned and operated by the City shall 

never be used for any purposes other than the necessary operating expenses thereof, the making of 

additions and betterments thereto and extensions thereof, and the reduction of rates and charges for 

supplying utility services to consumers. 

3.59  The City of Tacoma maintains an Institutional Network (I-Net) serving the City, schools, 

and government agencies. The I-Net system has an agreement with TPU to utilize a portion of TPU’s 

telecommunications plant. This agreement includes an “incremental cost arrangement,” where the 

City only pays for “incremental costs,” or those costs “over and above the costs that Tacoma Power 

would have incurred” for the system to serve Tacoma Power’s own non-I-Net purposes.43 

3.60 Click! Network has no such “incremental cost arrangement” with TPU; rather, under the 

“updated cost allocation formulas,” put into place in 2015, Click! bears 94% of the costs associated 

with operations and maintenance of the shared telecommunications system. 

3.61 Click!’s Operational Summaries are negatively impacted by Tacoma Power’s subsidization of 

I-Net’s expenses, such as capital costs, engineering, design, conversion work44, safety equipment, 

power usage, surveillance, monitoring, emergency readiness, O&M expenses, etc. The actual pro-rata 

share of these costs should rightfully be allocated to Defendant, as general government costs.  

3.62  Defendant’s accounting policies shift unrelated I-Net costs, from general government, onto 

Click!’s Operational Summaries. This creates a distorted and misleading view of Click!’s financial 

performance and conceals the true financial performance of Click!’s operations as an enterprise. 

3.63  Defendant routinely presents these erroneous Operational Summaries to the media and 

policymakers as accurate representations of Click!’s true financial performance as an enterprise. 

3.64 Defendant has admitted, thru an authorized party-opponent, that these accounting practices 

produce a wrongful, inaccurate and disparaging perception of Click!’s performance.  

                                                 
43 Tacoma City Manager, Ray Corpuz, December 12, 1997 memorandum.  
44 Such as undergrounding of telecommunication plant assets 
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3.65 This wrongful perception of Click!, as a “money losing venture”, poisons the minds of 

policymakers and the public alike. This harmful “misconception” is a primary reason for 

policymaker’s considering privatization of Click!. More simply stated, if Click! were properly seen 

as a successful and profitable venture, all support for privatization of Click! would cease to exist. 

3.65 TPU, as a non-profit, municipal public service enterprise, follows a “cost recovery” based 

pricing policy. Rates are set to recover costs of service and insure future funding for operations. 

Assigning unrelated costs to Click! results in higher rates being paid by customers for Click! services.  

3.66 Tacoma Power will soon release a “customer service app” providing online customer support 

functions for utility customers. Among the features and benefits this “app” will bring are outage 

alerts, “leak detection,” real time billing, payment and usage information. The “app” requires Internet 

access. As such, Internet access has a nexus to provision of other utility services. 

3.67 Click! faces competition from commercial, for profit, telecommunications service companies. 

These competitors have long opposed the competition created by municipal broadband systems such 

as Click!’s. They commonly employ lobbyists to carry out their agenda of destroying and preventing 

municipal competition. The lobbyists’ efforts and political contributions are no secret. Their activities 

are well organized, well documented and well known to Defendant’s staff and its policymakers. 

3.68 Public concerns, suspicion and accusations over TPU management’s accounting for Click!’s 

costs have been widespread since 2015. On September 22, 2016, at a City Council meeting where the 

issue of reappointing TPU Director Bill Gaines was before the City Council, Council Member Ibsen 

cited the Director’s “dishonest actions,” likening them to “someone who’s stealing from the cash 

register.” The video of that meeting is on Defendant’s website. Director Gaines tenure at TPU was 

concluded in 2017 and a new TPU Director, Jackie Flowers took over in 2018.  

3.69  That Defendant knowingly allowed a “fake bidder”, by the name of “Yomura” to participate 

in the final stages of an RFI process that was part of the proposed privatization plan. 

3.70  That Defendant has not obtained current financial statements, including a balance sheet, for 

evaluating the financial qualifications of the proposed acquirer of Click! Network. 

3.71 Defendant continues to widely portray Click! Network as a “money losing” venture 
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IV. CLAIM FOR RELIEF & CAUSES OF ACTION 

WHEREFORE, Plaintiff hereby amends his complaint, is able to prove all of the additional facts 

cited and prays for judgment against Defendant based on the following: 

4.1 Plaintiff is without an adequate remedy at law to require City council to follow the 

requirements of City Charter 4.6 and RCW 35.94 and is entitled to declaratory, injunctive and 

mandamus relief prohibiting any sale, lease or disposition of the Click! commercial 

telecommunication system unless and until such disposal is approved by a majority vote of the 

electors at a municipal election in the manner provided by the city charter and the laws of the state. 

4.2 There is an actual, present, and existing dispute between the parties as to the legality of 

using Click! broadband revenue to subsidize and support general government functions thru 

wrongful payment of taxes on broadband services; and, over usage of Tacoma Power and Click! 

resources in subsidizing I-Net and general government’s pro-rata share of pole attachment fees, 

power usage, undergrounding or relocations of existing plant, ongoing capital funding, 

surveillance, monitoring, emergency readiness, repairs and maintenance costs. transport fees, 

O&M costs and capital expenses obligations. These “subsidy activities” are attributable to, and 

properly allocable to, general government. There is also a dispute over the total dollar value of 

these unlawful subsidies provided in covering such general government expenses. 

4.3 Defendant has willfully violated state and federal prohibitions against taxation of Internet 

access, under RCW 35.21.717 and the federal Internet Tax Freedom Act, 47 USC 151 SEC. 1101. 

Defendant is unlawfully continuing to divert 7.5% of Click! Network’s gross revenue on broadband 

services to benefit the City of Tacoma’s general government account. These payments, which have 

exceeded $2.5 million over the past four years, are in violation of RCW 43.09.210 and represent an 

unlawful subsidy, from Tacoma Power and Click! commercial telecommunication customers, to the 

City of Tacoma’s general fund.  

4.4 The Mayor, City Council and Public Utility Board have acted and are acting knowingly and 

willfully in causing, authorizing, or allowing Tacoma Power and Click telecommunications 

customers to pay unlawful subsidies to general government in violation of RCW 43.09.210, which 
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requires “all service rendered by . . . one department, public improvement, undertaking, institution, 

or public service industry to another, shall be paid for at its true and full value.”.  

4.5 Plaintiff has a legally cognizable interest in requiring Defendant to determine if Click! 

profitable by accounting for Click! activities as an “enterprise,” rather than as a “government entity”; 

and, in preserving and protecting communication and electric utility service funds from being 

unlawfully diverted to pay for expenses properly attributable and allocable to general government 

services, and in obtaining recovery of such unlawful subsidy of general government expenses. 

4.6 Since the telecommunication system’s inception, over $100 million has been spent in capital 

improvements to the System. Click! customers and Tacoma Power ratepayers have paid for a vast 

majority of that overall investment, while general government and I-NET users have paid only 

incremental costs and provided little relative financial support for their actual fair “pro-rata share” of 

the costs for data transport fees, pole attachment fees, power usage, undergrounding or relocations of 

existing plant, ongoing capital funding, surveillance, monitoring, emergency readiness, repairs and 

other O&M costs. Failure to pay a “fair share” of these costs represents an unlawful subsidy, from 

Click! customers and Tacoma Power ratepayers, benefiting general government in violation of RCW 

43.09.210, the State Accountancy Statute. 

4.7 Such expenses and costs have exceeded $20 million since the inception of the system and are 

projected to increase annually for the foreseeable future. Using Click! and Tacoma Power revenues 

and credit to subsidize expenses that benefit, or are properly allocable to, general government is a 

clear and willful violation of RCW 43.09.210. 

4.8 TPU follows a “cost recovery” based pricing model, where rates are set in a way to recover 

costs of service. Click! Network’s rates were recently increased and are set to increase again in 2020 

to cover a “perceived shortfall” in revenues. The above-mentioned subsidization of general 

government expenses by Click! and Tacoma Power customers results in higher rates for Tacoma 

Power and Click! customers. This is a violation of RCW 19.86.020, which prohibits unfair practices. 
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4.9  By not paying its pro-rata share of overall capital expenses, repairs, monitoring, surveillance, 

emergency readiness or O&M costs associated with the underlying telecommunications plant that 

supports I-NET, Defendant is benefiting by diverting TPU ratepayers funds and willfully shifting 

general government’s costs for such system onto Tacoma Power and Click! customers, who are 

thereby forced into paying higher rates as a result of subsidizing these general government operations. 

This subsidy is unlawful and in clear violation of RCW 43.09.210 (the Accountancy Statute). 

4.10  Tacoma Power and Click! Network provides valuable “in-kind” contributions to general 

government. None of which are deducted from the 5% statutory cap placed on “franchise fees” paid 

on cable television services under federal law45. These “in-kind” contributions include both 

telecommunications and cable television services, along with waiving costs associate with a fair pro-

rata share of I-Net’s repairs, essential technical support and emergency readiness functions, network 

monitoring and O&M. Actual pro-rata costs for these services greatly exceed the token amounts 

currently paid by the defendant. Failure to deduct these valuable “in-kind” contributions violates 

RCW 43.09.210, making a recovery required.  

4.11 These above cited subsidies are violations of RCW 43.09.210, the State Accountancy Statute, 

which negatively impacted the Operational Summaries of Click!, thereby creating inaccurate, and 

misleading performance results for Click! Network operations, all of which are harmful to Click!’s 

prospects and Plaintiff’s right to continue enjoying municipally provided broadband services.  

4.12 Defendant’s willful cancellation and failure to complete City Council’s mandated 2016 

“audit” allows continuation of this “considerable controversy.” City Council’s original “significant 

concerns,” over the of the controversial accounting assumptions and “cost allocation” methodology, 

have not been addressed; and, therefore remain at issue. The “veracity and appropriateness” of the 

methods employed in producing the Click! Operational summaries have not been examined and may 

very well be producing the inaccurate, erroneous and misleading information about Click! Network’s 

performance that Council feared in 2016 and sought to ferret out by its Resolution.  

                                                 
45 See FCC Order 19-08 -THIRD REPORT AND ORDER (2019), re: Implementation of Section 621(a)(1) of the Cable 
Communications Policy Act 
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4.13 As a “sub-fund” of Tacoma Power, traditional financial statements, such as a balance sheet or 

income statement, are not prepared for Click!; consequently, there are no statements available that 

represent the actual “product-line profitability” and performance of the System. Surprisingly, no 

actual “income statement” or “balance sheet” has ever been prepared for Click! Network. Dispite City 

Council’s wishes and Resolution for an “audit,” no such verification of Click!’s performance as a 

standalone enterprise has ever been prepared by Defendant or its appointees.  

4.14  Many of the costs appearing on the Click! Operational Summaries are totally unrelated to 

Click! commercial activities. These "unrelated costs" are allocated to Click! Operational Summaries 

under Defendant’s "fully distributed” allocation model. This allocation method, while not illegal 

under state accounting rules, negatively impacts the Operational Summaries of Click! and produces 

inaccurate and disparaging results with “artificial losses.” The results are not reflective of the 

System’s actual performance or profitability. These Operational Summaries are, therefore, actually 

“misinformation” with regard to Click!’s financial performance.  

4.15  Given the erroneous and disparaging performance results indicated by the Click! Operational 

Summaries, combined with the lack of any balance sheet, income statement or other financial 

statements possessing the veracity to provide useful information related to Click!’s true financial 

performance, policy makers lack suitable, accurate, reliable information about the municipal 

telecommunications system’s financial performance.  

4.16  Lacking any such real information and possessing only “misinformation,” City Council and 

TPU Board members have no legitimate basis by which to properly evaluate the municipal 

broadband system’s financial performance; therefore, policymakers are ill-equipped to make an 

educated, reasonable or rational decision related to the proposed privatization and disposal of the 

System and its related assets.  

4.17 Despite such lack of information, Defendant has willfully entered into a privatization 

agreement for Click! Network without first obtaining any accurate financial information related to 

the performance or valuation of the System. The Court has the power to prevent additional injury that 

might result thru an unfortunate chain of events flowing from a failure to requiring a public vote be 
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held approving the privatization of Click!. If the privatization agreement is accomplished and vesting 

of the System occurs without a vote of the people, then all public ownership and control of the 

municipal broadband System, including oversight of pricing, would be lost. This result would be 

clearly harmful to the plaintiff, and the community. Such an unfortunate and wrongful transfer of the 

public’s assets would trigger an actionable negligence claim, given the existence of the four essential 

elements for such a claim: duty, breach, proximate cause, and resulting harm. This claim would 

burden the court system, with TPU Board members and City Council members facing personal 

liability for the breach of their required “duty of reasonable care to refrain from causing foreseeable 

harm.” A similar breach of duty would rest with certain City staff members, who have either willfully 

ignored or actively assisted in the wrongful actions leading to the potential privatization of Click!. In 

addition to Defendant’s other liability in this case, these individuals and policymakers would 

potentially bear personal liability for their wrongful actions under RCW 80.04.440 and under 

common law for tortuous and ultra vires conduct in violation of the Tacoma City Charter and 

Washington state law. The simplest solution is for the Court to affirm Plaintiff’s right to a public vote 

over any privatization, separation or vesting of Click! Network’s commercial operations. 

4.18  Defendant has participated in a conspiracy to defraud the public of its municipal broadband 

system. There has been no appraisal or other estimate of the “value” of the Click! business or the assets 

being conveyed in the privatization process. Without any appraisal, or accurate financial statements for 

Click!, it is impossible for policymakers or the electorate, who may be called on to vote in approving 

the proposed privatization, to evaluate the suitability of any proposed contract. As such, Defendant’s 

proposed privatization is a gross violation of Washington State Constitution, Article VIII section 7. 

There is also evidence of a fraudulent “RFI process,” which included a “fake bidder,” which was known 

to members of city staff and reported to policymakers. Defendant knowingly allowed the fraudulent 

process to mislead the public and policymakers by the inclusion of this “fake bidder,” who was 

considered a “finalist” in the RFI process. This is a violation of RCW 19.86.030, which protects against 

“conspiracies in restraint of trade.” Defendant should be enjoined from carrying out the privatization 

goals of this fraudulent process.  
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4.19 Defendant’s proposed candidate (“acquiror”) for privatization of the Click! system has not been 

evaluated to determine suitability as an operator of Click! under privatization. Failure to conduct due 

diligence is a violation of Tacoma City Municipal Code 16B.02 which requires a financially qualified 

operator for such a franchise. No financial statements for the acquiror have been provided in 

connection with the transaction. Defendant must review financial statements, including a balance 

sheet, to determine the acquiror’s financial qualifications for assuming control over the System. 

4.20 Plaintiff is without an adequate remedy at law to protect aforesaid interests in preserving, 

protecting and obtaining recovery for telecommunication and electric utility funds, and is entitled 

to declaratory, injunctive and mandamus relief (i) declaring that Click! telecommunication and 

Tacoma Power revenues and funds may not be used to pay for general government expenses or 

capital improvements that are attributable or properly allocable to general government services 

rather than Tacoma Power electric utility and Click! telecommunication services, (ii) prohibiting 

general government from using Click! telecommunication and Tacoma Power funds to subsidize 

or pay for general government expenses or capital improvements that are properly allocable and 

attributable to general government purposes; or (iii) prohibiting TPU and City Council from 

including expenses or capital investments that are properly allocable and attributable to general 

government activities in the calculation of Click! rates, and (iv) requiring the City's general fund 

to reimburse Tacoma Power and Click! for the wrongful payment of costs for capital 

improvements, operational expenses, taxes, franchise fees and other subsidies that have 

wrongfully benefited general government, together with prejudgment and post-judgment interest 

thereon at the rate of 5% per annum until fully paid;  (v) requiring the City to obtain estimates of 

the valuation of Click! as an enterprise and evaluate the financial statements of the proposed 

acquiror of the municipal broadband system; finally, (vi) permit the people to vote on the 

privatization of their public broadband system. This statutorily protected right prevents fraud and 

abuse by government and acts as a final measure of protection against a wrongful transfer of 

public assets.  

 

68



 
 

AMENDED COMPLAINT FOR DECLARATORY,  

INJUNCTIVE, PROHIBITION AND MANDAMUS RELIEF 

 Page 27  

 Mitchell Shook   

3624 6Th Ave, Suite C  

Tacoma, Washington 98406 

Phone: 253-627-8000 

 

 

1 
 

2 
 

3 
 

4 
 

5 
 

6 
 

7 
 

8 
 

9 
 

10 
 

11 
 

12 
 

13 
 

14 
 

15 
 

16 
 

17 
 

18 
 

19 
 

20 
 

21 
 

22 
 

23 
 

24 
 

25 
 

26 
 

27 

 
 

V. IV PRAYER FOR RELIEF 

WHEREFORE, plaintiffs prays for judgment against the City as follows:  

(1)    Declaring Click! Network is a system owned and operated by TPU; 

(2)    Affirming that Click! rates are set by the Utility Board and approved by City Council 

under the City’s Municipal and Utility Code; 

(3)    Affirming the original mandate for creating Click! included demand side management 

(DSM) functions, CATV, two-way communication and Internet access.  

(4)    Affirming Click! network consists of a hybrid fiber-optic coaxial (“HFC”) system, which 

delivers two-way signals for cable TV, cable modem,46 Fiber To The Home (“FTTH”) 

Internet services, and advanced metering 

(5)     Declaring that a term sheet for negotiating an Indefeasible Right of Use (IRU) for 

Click! has been approved by City Council and formal contracts are being negotiated 

between Rainier Connect and the City for the future operation and transfer of control over 

Click! Network;  

(6)     Declaring that the term sheet states “The Tacoma Power Fiber on Critical Routes is 

collocated with the fiber optic strands that are used by Click! and are now planned to lease to 

Rainier Connect under the IRU47; 

(7)    Declaring that the IRU proposed in the term sheet with Rainier Connect is a “lease” of 

Click! system assets; 

(8)     Affirming that the term sheet specifically states  “Related Assets will be conveyed to 

Rainier Connect subject to the terms of an asset purchase agreement (“APA”) to be 

negotiated be-tween the parties”;  

(9)     Declaring that the term sheet with Rainier Connect includes an “asset sale”;  

(10)  Affirming that City Charter 4.6, relating to the “Disposal of Utility Property” 

requires the “City shall never sell, lease or dispose of any utility system” without a “majority 

vote of the people”; 

                                                 
46 Telecommunications Infrastructure Section, on Page 47, Bond Prospectus for CITY OF TACOMA, 
WASHINGTON $70,575,000 Electric System Revenue Bonds, Series 2017 
47 Emphasis added to bring attention to the term “lease”. 
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(11)  Affirming that City Charter 4.6 applies to Rainier Connect’s proposal for the 

acquisition of Click!; since, it amounts to a lease and/or disposal of the Click! system, 

customer accounts, goodwill and ongoing interest in the telecommunications operations;  

(12) Mandating and requiring that the City obtain approval from of a majority vote of 

the electors at a municipal election in the manner provided by the city charter prior to 

entering into a contract for an IRU, sale or lease of the Click! system to Rainier Connect; 

(13) Prohibiting disposal or transfer of Click! business operations and customer 

account information to Rainier Connect.  

(14) Public policy requires citizens have a right to expect the terms of their City Charter to 

be followed -especially when it affects an important resource such as public utility control and 

oversite on their municipal Internet service48.  

15. Ordering City of Tacoma’s general fund to reimburse Tacoma Power and Click!, for the 

wrongful overpayment of taxes, “franchise like” fees, costs for capital improvements, 

operational expenses, “in-kind” contributions and other subsidies that have wrongfully benefited 

general government in violation of RCW 43.09.210, RCW 35.21.717 and 47 U.S.C. § 54249 

16.  Declaring Defendant has not evaluated Click!’s financial performance under business 

accounting standards; but, instead only used governmental accounting standards. (a) That these 

“governmental accounting standards” do not reflect the System’s profitably as an enterprise; and 

that City Council must first determine Click!’s true financial “profitability”, prior to passage of 

any resolution causing Click! to be privatized; and, (b) That privatizing Click! without first 

obtaining financial underlying information regarding the System’s actual financial performance 

is, or would be, an arbitrary, capricious, unreasonable and ultra vires act, in excess of 

policymaker’s authority, and a violation of Tacoma City Charter and Washington state law. 

                                                 
48 Click is the second largest municipal Internet service provider in the nation.  

49 There is a violation of the five percent cap on franchise fees set forth in section 622 of the Act.  
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17.  Enjoining and prohibiting Defendant from finalizing any agreement to privatize Click! 

Network without, (a) first obtaining a “direct cost” or “product line profitability” analysis, or 

other reasonable and accurate measurement of Click!’s financial performance “as an enterprise;” 

and, (b) Defendant first obtain an appraisal, from a third party, of the System’s market valuation.  

18.  Enjoining and prohibiting Defendant from finalizing any agreement to privatize Click! 

without first (a) publicly providing financial information showing the System’s true income as 

an enterprise, so policymakers and citizens can evaluate this information to make an informed 

decision in voting on any privatization of the System; and, (b) obtaining the financial statements 

of the acquiror, performing such due diligence as required in determining the present financial 

condition of the proposed acquiror, as required under Tacoma City Municipal Code 16B.02, and 

making that data and those findings available to the public.  

19.  Enjoining and prohibiting Defendant from diverting Click! telecommunication and 

Tacoma Power funds for subsidization of Defendant’s share of expenses related to operations, 

repairs, monitoring, facilities, maintenance and capital improvements of the telecommunications 

system provided by Click! and Tacoma Power, but which are properly allocable or attributable to 

general government; or, in the alternative, find: (a) That the “incremental accounting” methods 

used by Defendant for sharing I-Net related costs are appropriate; and, (b), That Click! also 

provides similar public benefits to the community and using “incremental accounting” 

allocations must also be required in the preparation of Click!’s financial statements.   

20.  Enjoining and prohibiting Defendant from issuing press releases or presentations 

portraying Click! as a “financial failure” until an audit or product line profitability analysis has 

been performed providing true and accurate information about the System’s profitability. 

21. Ordering Defendant’s general fund to reimburse Tacoma Power for the overpayment of 

taxes, fees, and subsidies of general government expenses or capital improvements properly 

allocable or attributable to general government services rather than Tacoma Power or Click! 

services. That all amounts proven at trial, together with prejudgment and post-judgment costs, 

bear interest thereon at the rate of 5% per annum until fully paid.  
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22.  Declaring Click! Network is a municipal broadband telecommunications system and 

public utility providing “vital” and “essential” “broadband Internet access” services to TPU 

ratepayers. That these services have a clear “nexus” and “utility purpose” for TPU by “offsetting 

necessary communication costs”, supporting “demand-response efforts”, creating “revenue 

diversification,” spurring “economic growth” and insuring for “future communication needs;” 

23. Declaring that Click! is at least “any part thereof” in relation to Tacoma Public Utilities 

for purposes of RCW 35.94 and a protective vote of the people is necessary for final approval 

of privatization of the municipal broadband system. 

24.  Declaring that Defendant’s asserted defense in this action is frivolous under RCW 

4.84.185; and that, Defendant has long demonstrated an understanding of its duty to allow a 

public vote on privatization of Click! under RCW 35.94, as evidenced by City Council’s passage 

of its own resolution citing the “public vote requirement” related to vesting the System.  

25.  Awarding attorney fees and costs under RCW 80.04.440 and under the common fund 

theory and pursuant to RCW 7.16.260, RCW 7.24.100 and/or other applicable statutes. 

26.  Awarding such other and further relief as the Court may deem just, equitable and proper 

under the circumstances. 

 

   _____________ 

        AS AMENDED 8/6/2019      Mitchell Shook 

          Plaintiff  
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THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
(P): 360-370-5186 
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PARTIAL SUMMARY JUDGMENT - 1 - 
 

The Honorable Judge Bryan Chushcoff 
Department 4 
Hearing Date: July 1, 2022, at 9:00 a.m. 
 
 
 
 
 
 
 
 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

 
 
MITCHELL SHOOK,  
 

Plaintiff, 
 
 v. 
 
CITY OF TACOMA,  
 

Defendant. 

  
NO. 19-2-07135-0 
 
PLAINTIFF ANDERSON’S MOTION 
FOR PARTIAL SUMMARY 
JUDGMENT 
 
[SET FOR CONSIDERATION 
WITHOUT ORAL ARGUMENT] 

 
THOMAS McCARTHY and CHRISTOPHER 
T. ANDERSON, 
 

Plaintiffs, 
 

v. 
 
CITY OF TACOMA, 
 

Defendant. 

  

I. INTRODUCTION AND RELIEF REQUESTED 

 This case presents the question of whether the City of Tacoma’s state-of-the-art, carrier-grade, 

hybrid fiber coaxial telecommunications network offering gigabit-speed internet access, Fiber To The 

Home, and other services to the municipalities of Tacoma, University Place, Fircrest, Lakewood, Fife, 

and part of unincorporated Pierce County—commonly known as Click! Network (“Click!” or the 

“System”)—can be summarily declared surplus and handed over to a private company by the City of 

Tacoma without a vote of the people. As explained further herein, the City’s surplus declaration is legally 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

May 16 2022 8:30 AM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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void, and under both the Tacoma City Charter and Chapter 35.94 RCW a vote of the people was required 

prior to the City’s lease, sale, or disposal of Click!. 

 Plaintiff, CHRISTOPHER ANDERSON (“Anderson”), through his attorney, James P. Grifo of 

the Law Office of James P. Grifo, LLC, moves this Court for partial summary judgment and seeks the 

following relief: 

1. A Declaratory Judgment that Click! Network (“Click!” or the “System”) is a utility system 

and/or an essential part thereof under Tacoma City Charter § 4.6; 

2. A Declaratory Judgment that Click! is a public utility system and/or a part thereof under 

Chapter 35.94 RCW; 

3. Entry of a judgment voiding City Resolution No. 40467, which declared Click! surplus 

pursuant to RCW 35.94.040; 

4. A Declaratory Judgment that the City should have held a municipal election under 

Tacoma City Charter § 4.6 prior to the lease, sale, or disposal of Click!; 

5. A Declaratory Judgment that the City should have held a municipal election under RCW 

35.94.020 prior to the lease, sale, or disposal of Click!; and 

6. Entry of an order directing further proceedings to determine the necessary and 

appropriate legal, equitable, and/or injunctive relief in this case.  

 This motion is made on the grounds that no genuine issues of material fact exist regarding the 

issues set forth above, and Anderson is entitled to judgment as a matter of law. 

II. STATEMENT OF FACTS 

 In 1996, the Tacoma City Council (“Council”) passed Ordinance No. 25930, which established 

Click! as part of Tacoma Public Utilities (“TPU”).  Declaration of James P. Grifo (“Grifo Decl.”), Ex. 

A, Ex. 11.  In doing so, the City relied on its powers to create separate utility systems, stating that: 
 
WHEREAS, the Ordinance provides that the City may create a separate 
system as part of the Electric System and pledge that that income of such a 
separate system be paid unto the Revenue Fund; and  
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WHEREAS RCW 35A.11.020 authorizes the City to operate and supply utility 
and municipal services commonly or conveniently rendered by cities or towns.  

Id. (Emphasis supplied).  The City determined it was “prudent and economical” to provide broadband 

Internet access and Ethernet transport services to residential and business customers. Id.  The System 

was also created for “revenue diversification” for Tacoma Power “through new business lines (i.e., 

internet transport, . . . .” Grifo Decl., Ex. A, Ex. 10.  The ordinance also anticipated other benefits 

including “automated meter reading and billing, appliance control and load shaping”. Id., Ex. A, Ex. 

11.  Click!, as one of four operating sections of Tacoma Power, continues to provide those functions 

today. Id., Ex. A, Ex. 1(a)-1(e).   

 Tacoma Public Utilities’ commercial telecommunications services were launched in 1998 under 

the brand name Click! Network, as a business unit of Tacoma Power.  Click! is a state-of-the-art, carrier-

grade, hybrid fiber coaxial telecommunications network offering Gigabit speed Internet access, Fiber To 

The Home (“FTTH”), and cable modem services in to the municipalities of Tacoma, University Place, 

Fircrest, Lakewood, and Fife, as well as part of unincorporated Pierce County. Id., Ex. A, Ex. 48. Click! 

consists of over 1,400 miles of fiber and cable plant constructed by TPU; the network covers 

approximately 66% of the homes in Tacoma Power’s service area. Id.  Click! has more than 20,000 

wholesale high-speed Internet service of customers and 100 wholesale broadband transport circuits. Id.  

 Historically, Click!’s Internet access rates were approved by the Public Utility Board (“PUB”) and 

the Council, and were published in Title 12 of the Tacoma Municipal Code (“TMC”), which governs 

utilities. See Title 12 TMC.  

 On March 5, 2019, term sheets for the private operation and use of Click! were presented at a 

joint study session of the Council and PUB.  Id., Ex. A, Ex. 39-39(a).  One of the term sheets was 

submitted by Rainier Connect.  Id.  The Council and PUB directed the Public Utilities Director to execute 

a letter of agreement with Rainier Connect, which would allow the City to retain ownership of the HFC 

Network, shift the capital and operating expenses to Rainier Connect, and TPU would cease to provide 

wholesale internet access and data transport services (among others) to those in Click’s service area. Id.   
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 On November 5, 2019, the Council passed Resolution Nos. 40467 and 40468. Id., Ex. A, Ex. 39-

39(a). Resolution No. 40467 determined that Click! and its Related Assets are not required for continued 

public utility service, and formally declared Click! and its Related Assets surplus pursuant to RCW 

35.94.040. Id.  Resolution No. 40468 authorized city officials to execute the IRU and APA—renamed the 

“Click! Business Transaction Agreement” (“BTA”)—once conditions precedent to transfer of 

operational control of Click! in the BTA have been met.  Id., Ex. A, Ex. 39(a); Grifo Decl., Ex. B. 

Resolution No. 40468 does not provide for a municipal election prior to final execution of the BTA and 

IRU.  Grifo Decl., Ex. A, Ex. 39(a).  The City, through TPU, then signed and entered into the BTA with 

Rainier Connect.  Grifo Decl., Ex. B. 

 Under the BTA, Rainier Connect is to acquire other assets currently used by the System in the 

provision of broadband data services referred to as “Related Surplus Assets,” including: equipment used 

to create and operate the System and deliver services to customers, customer accounts, inventory of spare 

parts and equipment, vehicles, prepaid items, and material contracts. Id.  The BTA and IRU do not 

purport to provide the Council or PUB with any control over the System’s Internet rates.  Id.  On April 

1, 2020, the City transferred operational control of Click! Network over to Rainier Connect pursuant to 

the BTA.  Id., Ex. C.   

III. STATEMENT OF THE ISSUES 

 The following issues are presented for resolution by the Court: 

1. Whether Anderson is entitled to summary judgment declaring that Click! is a utility system 

and/or an essential part thereof under the Tacoma City Charter § 4.6; 

2. Whether Anderson is entitled to summary judgment declaring that Click! is a public utility 

system and/or a part thereof under Chapter 35.94 RCW; 

3. Whether Anderson is entitled to summary judgment declaring City Resolution No. 40467, 

which declared Click! surplus pursuant to RCW 35.94.040, void; 

4. Whether Anderson is entitled to summary judgment declaring that the City was required to 

hold a municipal election under Tacoma City Charter § 4.6 prior to the lease, sale, or disposal 
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of Click!; and 

5. Whether Anderson is entitled to summary judgment declaring that the City was required to 

hold a municipal election under RCW 35.94.020 prior to the lease, sale, or disposal of Click!. 

IV. EVIDENCE RELIED UPON 

This motion is based on all the pleadings and papers filed in this consolidated action, including 

the declarations filed in support of this motion, and all attachments thereto, and all of which are 

incorporated herein by this reference. 

V. LEGAL AUTHORITY AND ARGUMENT 

A. Standard of Review. 

This motion is made pursuant to CR 56(a) and (c), which provide in relevant part: 

RULE 56. SUMMARY JUDGMENT 
 
(a) For Claimant. A party seeking to recover upon a claim, counterclaim, or cross 
claim, or to obtain a declaratory judgment may, after the expiration of the period 
within which the defendant is required to appear, or after service of a motion for 
summary judgment by the adverse party, move with or without supporting affidavits 
for a summary judgment in the party's favor upon all or any part thereof. 
… 
(c) Motion and Proceedings.…The judgment sought shall be rendered forthwith if 
the pleadings, depositions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a matter of law. 

CR 56(a), (c). Summary judgment can be used in the context of a claim for declaratory judgment. See 

CR 56(a); see also Tran v. State Farm Fire and Cas. Co., 136 Wn.2d 214, 223, 961 P.2d 358 (1998) (summary 

judgment seeking or opposing a declaratory judgment is appropriate).  

The moving party bears the burden of demonstrating both the absence of a genuine issue of 

material fact and entitlement to judgment as a matter of law. Knox v. Microsoft Corp., 92 Wn. App. 204, 

207, 962 P.2d 839 (1998). A material fact is one upon which the outcome of a claim depends. Tran v. 

State Farm Fire & Cas. Co., 136 Wn.2d 214, 961 P.2d 358 (1998). Summary judgment should be granted 

when the declarations and affidavits show that there are no genuine issues of material fact and the 

moving party is entitled to judgment as a matter of law. See Knox, 92 Wn. App. 204, 207 (1998). 

147



 

  

   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
(P): 360-370-5186 

PLAINTIFF ANDERSON’S MOTION FOR  
PARTIAL SUMMARY JUDGMENT - 6 - 
 

B. Summary of Argument. 

The fundamental basis of Plaintiffs’ lawsuit is that under the Tacoma City Charter, in addition 

to Chapter 35.94 RCW, Sale or Lease of Municipal Utilities, the City was required to hold a municipal 

election before it disposed of Click! Network by transferring it to Rainier Connect under the BTA.  

The City did not, and never will, hold any such municipal election.  

Section 4.6 of the City Charter provides: 
 

Disposal of Utility Properties  
Section 4.6 – The City shall never sell, lease, or dispose of any utility system, or parts 
thereof essential to continued effective utility service, unless and until such disposal is 
approved by a majority vote of the electors voting thereon at a municipal election in 
the manner provided in this charter and in the laws of this state. 

Charter § 4.6 (emphasis added). As a result, under the City Charter, if the BTA with Rainier Connect, 

as it relates to Click! Network is a (1) sale, lease, or disposal of (2) a utility system or essential part 

thereof, then Anderson is entitled to summary judgment declaring that the City was required to hold 

a vote of the people pursuant to City Charter Section 4.6 prior to entering into the BTA.  

Similarly, under Chapter 35.94 RCW, a city may “lease…or sell and convey any public utility 

works, plant, or system owned by it or any part thereof,” but only following the specific procedure set 

forth in RCW 35.94.020, which requires “submit[tal] to the voters of the city for their approval or 

rejection at the next general election…and a majority of the voters voting thereon…approv[ing] it.” 

RCW 35.94.010, 020 (emphasis added). Unlike the vote requirement in the City Charter—which does 

not contain any mechanism for escaping the vote requirement in Section 4.6—the vote requirement 

contained in RCW 35.94.020 does not apply if a municipality legally and properly declares the property 

to be surplus under RCW 35.94.040. See RCW 35.94.040(2) (providing that the municipal vote 

requirement does not apply to dispositions authorized by the surplus provision). Thus, under state 

law, if the Click! Network BTA is a (1) lease or sale of (2) a utility system or any part thereof, and (3) 

the City has not legally declared Click! to be surplus, then Anderson is entitled to summary judgment 

declaring that the City was required to hold a municipal election pursuant to RCW 35.94.020 prior to 

entering into the BTA. 
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As explained in further detail in the following sections, the plain language of the City Charter 

and RCW 35.94.010, the history of RCW 35.94.010, the City’s Municipal Code, applicable case law 

and attorney general’s opinions, and current and historic treatment of Click! by the City clearly show 

that Click! is a public utility system and the BTA constitutes the unlawful sale, lease, and/or disposal 

of Click!. Further, proper consideration of the statutory scheme, the language of RCW 35.94.040, and 

the legislative history of the surplus provision demonstrates that the resolution declaring Click! surplus 

is ultra vires, contrary to law, and arbitrary and capricious. As a result, this Court should grant 

Anderson’s summary judgment motion in its entirety, and conclude that the BTA and the Resolutions 

preceding it were void ab initio. 
 

B. Click! Is a Utility System Under the Plain Language of the City Charter and Chapter 
35.94 RCW. 

Under the plain language of the City Charter and Chapter 35.94 RCW, Click! is a “utility 

system.” “Utility system” is not defined under either the City Charter or Chapter 35.94 RCW, so 

application of the rules of statutory construction is required. Harmon v. Dept. of Social and Health Services, 

134 Wn.2d 523, 530, 951 P.2d 770 (1998) (to determine meaning of a statute, courts apply general 

principles of statutory construction); see also City of Seattle v. Auto Sheet Metal Workers Local 387, 27 Wn. 

App. 669, 679, 620 P.2d 119 (1980) (the “[r]ules of statutory construction [are] used in determining [a 

city] charter’s meaning”). Under the rules of statutory construction, “Courts generally accord terms 

their most plain and ordinary meaning.” Eyman v. McGehee, 173 Wn. App. 684, 689, 294 P.3d 847 

(2013). To determine the ordinary meaning of an undefined term, “courts look to standard English 

language dictionaries.” North Pacific Ins. Co. v. Christensen, 143 Wn.2d 43, 48, 17 P.3d 596 (2001). 

The relevant Merriam-Webster definitions for “utility” include (1) “fitness for some purpose 

or worth to some end” (2) “something useful or designed for use” or (3) “a public utility,” (a) “a 

service (such as light, power, or water) provided by a public utility” and (b) “equipment or a piece of 

equipment to provide such service or comparable service.” “Utility” Definition, MERRIAM-

WEBSTER.COM, https://www.merriam-webster.com/dictionary/utility (last visited December 12, 
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2020). “Public utility” is further defined as “a business organization (such as an electric company) 

performing a public service and subject to special governmental regulation.” “Public Utility” Definition, 

MERRIAM-WEBSTER.COM, https://www.merriam-webster.com/dictionary/public%20utility (last 

visited December 12, 2020). “Public service” is further defined as “the business of supplying a 

commodity (such as electricity or gas) or service (such as transportation) to any or all members of a 

community.” Public Service Definition, MERRIAM-WEBSTER.COM, https://www.merriam-

webster.com/dictionary/public%20service (last visited December 12, 2020).  

Thus, read together, a public utility is defined as: a business organization performing the 

business of supplying a commodity or service to any or all members of a community and subject to 

special governmental regulation. Click! fits squarely within this definition.  Click! was a TPU brand 

and business organization that supplied wholesale high-speed Internet and data transport services to 

any TPU ratepayer who purchased Click!’s services, and was subject to special governmental regulation 

both at the local and state levels.  Grifo Decl., Ex. A, pp. 1-58, Ex 1-1(e) (detailing Click! cable TV 

and high-speed internet services); Chapter 12.13 TMC (listing Click! services and regulating rates of 

same); RCW 54.16.330, .340 (providing authorization for public utility districts to create separate utility 

systems, to provide telecommunications services like Click!, and containing provisions for petitions to 

challenge the rates, terms, and conditions of same); RCW 80.01.110 (authorizing utilities and 

transportation commission to oversee petitions challenging rates, terms, and conditions of wholesale 

telecommunications services). Thus, under the plain language of the City Charter and RCW 35.94, 

Click! is a public utility system.   
 

C. The History of RCW 35.94.010 Conclusively Demonstrates that Telecommunications 
Systems Such as Click! are Public Utilities Contemplated by the Statute. 

 Beyond the plain language analysis above, a review of the history and origin of RCW 35.94.010 

further reveals that Click! is indeed a utility system as envisioned by Chapter 35.94 RCW. As fully 

explained below, the text of Remington’s Revised Statutes (“RRS”) §§ 9512–14, the historical precursor 

to the modern-day Chapter 35.94 RCW, informs and indeed controls the meaning and application of 
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RCW 35.94.010. As a result, under Chapter 35.94 RCW, as informed by RRS § 9512, Click! is clearly a 

utility system. 
 

1. RCW 35.94.010 was Recodified into the Revised Code of Washington in 1951 from 
Remington’s Revised Statutes § 9512 as Part of the Process of Converting the Previously 
Existing Laws of the State of Washington into a Single, Revised, Consolidated, and Codified 
Form.   

 In 1917, The Washington Legislature enacted House Bill 337, entitled “Sale or Lease of Public 

Utilities Owned by Cities or Towns” (“1917 Law”). See Grifo Decl., Ex. A, Ex. 81(b). The 1917 Law was 

codified in Remington’s Revised Statutes (“RRS”) at §§ 9512–14. RRS §§ 9512, 9513, and 9514 are the 

predecessors to the modern-day RCW 35.94.010, .020, and .030.1 Id., Ex. A, Ex. 81(c). RRS § 9512 

provided, in relevant part: 

 
It is and shall be lawful for any city or town in this state now or hereafter owning any 
water works, gas works, electric light and power plant, steam plant, street railway line, 
street railway plant, telephone or telegraph plant and lines, or any system embracing all 
or any one or more of such works or plants or any similar or dissimilar utility or system, 
to lease for any term of years or to sell and convey the same or any part thereof, with the 
equipment and appurtenances, in the manner hereinafter prescribed. 
 

RRS § 9512; see Id.  Thus, the text of RRS § 9512 was similar to the current day RCW 35.94.010 – but 

even broader – as it contained a nonexclusive illustrative list of utilities, which included “telephone [and] 

telegraph plant[s] and lines” and even “any similar or dissimilar utility or system.” Id. 

 In the mid-1940’s, the Washington Legislature established and tasked the State Revision and 

Recompilation Committee (“Code Committee”) with proposing and submitting to the Legislature 

changes, revisions, and recodifications of the existing laws of the State for the purpose of creating the 

Revised Code of Washington. See Id., Ex. A, Ex. 81(d). As part of the Code Committee’s review and 

revision of the existing laws, in 1946 the Code Committee proposed that RRS § 9512 be codified at RCW 

80.12.01, with the following rewritten language: 

 
1 RCW 35.94.040 and .050 were adopted in 1973 and 1986, respectively. 

151



 

  
   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
(P): 360-370-5186 

PLAINTIFF ANDERSON’S MOTION FOR  
PARTIAL SUMMARY JUDGMENT - 10 - 
 

 
A city may lease for any term of years or sell and convey any public utility works, plant, 
or system owned by it or any part thereof, together with all or any equipment and 
appurtenances thereof. 

Id., Ex. A, Ex. 81(e)-81(f) (Proposed Revised Code of Washington, Volume 2, Title 46 to End (1946), at 

80–47).  Proposed RCW 80.12.01 is identical to the current RCW 35.94.010.2 As clearly indicated in the 

applicable reviser’s notes, the Code Committee’s change was “rewritten for brevity,” not a substantive 

change to the existing law. Id., Ex. A, Ex. 81(e) (Reviser’s Notes for Volume 2, Revised Code of 

Washington (1946), at 80–7 (stating that RRS § 9512 was “rewritten for brevity”) (emphasis added).  

 In 1951, the Legislature adopted the Code Committee’s proposed changes, revisions, and 

codifications of the existing laws of the State, and enacted for the first time the Revised Code of 

Washington. See RCW 1.04.010. RRS § 9512 was recodified as RCW 80.48.010, using the Code 

Committee’s proposed language for brevity. Id., Ex. A, Ex. 81(f).  Subsequently, in 1965, RCW 80.48.010 

was recodified without amendment to its current location at RCW 35.94.010.  

 Thus, to summarize the history of modern-day RCW 35.94.010: it was adopted first in 1917, 

editorially rewritten for brevity and re-codified in its current form at RCW 80.48.010 in 1951, and then 

recodified again without change into RCW 35.94.010 in 1965.    
 

2. The Recodification of RRS § 9512 into the RCW and Associated Revisions of the Provision 
were Solely for Brevity, and Explicitly Not Intended to Alter Its Meaning. 

 For two reasons, the history of current RCW 35.94.010, and specifically the text of the original 

RRS § 9512, are critical to correctly interpreting the term “public utility” used in RCW 35.94.010. First, 

the modification of RRS § 9512 to its current form was done purely to rewrite the statutory language for 

brevity; not to change its meaning. Id., Ex. A, Ex. 81(e) (Reviser’s Notes for Volume 2, Revised Code of 

Washington (1946), at 80–7 (stating that RRS § 9512 was “rewritten for brevity”) (emphasis added). 

Second, when the RCW was first adopted in 1951, the Legislature adopted RCW 1.04.020, which 

provides: 
 

2 Notably, proposed RCW 80.12.02 is identical to the current RCW 35.94.020. 
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1.04.020. Code as evidence of the law--Rule of construction--Effect of amendment 
The contents of the Revised Code of Washington…shall establish the laws of this state 
of a general and permanent nature in effect on January 1, 1951; except, that nothing 
herein shall be construed as changing the meaning of any such laws and, as a rule of 
construction, in case of any omissions or any inconsistency between any of the provisions 
of the revised code as so supplemented or modified and the laws existing immediately 
preceding this enactment, the previously existing laws shall control. 
 

RCW 1.04.020. Thus, the Legislature explicitly provided that the editorial revision and recodification of 

previously existing laws, such as RRS § 9512, into the RCW would not “chang[e] the meaning of any such 

laws.” RCW 1.04.020. Further, the Legislature explicitly provided that for purposes of statutory 

construction, any inconsistency between the formerly existing laws and the amended laws would be 

resolved in favor of the previously existing laws. Id. As a result, RCW 35.94.010’s meaning explicitly did 

not change as a result of its editorial revisions and recodification from RRS § 9512, and this Court must 

analyze RRS § 9512 in order to properly determine the meaning of “public utility” under RCW 35.94.010.  

The Legislature itself has demanded as such.  
 

3. The Inclusion of Telegraph and Telephone Services in RRS § 9512 Demonstrates that 
Telecommunications Services, Like Click!, are Public Utilities Under RCW 35.94.010.  

 As explained above, the text of RRS § 9512 (and particularly the illustrative examples of utilities 

that were included there), necessarily inform and control the meaning of RCW 35.94.010. Under the 

broad language of RRS § 9512, Click! and its provision of Broadband Internet service is clearly a “similar 

or dissimilar utility or system” to a “telephone or telegraph plant and lines.” RRS § 9512.  

 As an initial matter, Broadband Internet, telephone, and telegraph services are all 

telecommunications services that provide for two-way communication. See RCW 80.04.010(27) (defining 

telecommunications as the “transmission of information by wire…optical cable, electromagnetic, or other 

similar means.”). In many ways, Broadband Internet is just the modern-day telecommunications evolution 

of the telegraph and telephone systems that have existed in this country for more than a century. In fact, 

when the Washington legislature first adopted the Telecommunications Act in 1985, it removed all 
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previous references to “Telephone” and “Telegraph” in Title 80 RCW, and replaced them with 

“Telecommunications”—a term which clearly encompasses Broadband Internet. See 1985 Wash. Sess. 

Laws 1978–79; see also infra § V(E) (discussing Click!’s status as a telecommunications company providing 

telecommunications service). Thus, Broadband Internet service is undoubtedly “similar or dissimilar” to 

telegraph and telephone services.  

 Even more importantly, Click!’s status as a public utility under RCW 35.94.010, as informed by 

RRS § 9512, is further confirmed by the Washington Supreme Court’s decision in Bremerton Municipal 

League v. Bremer, 15 Wn.2d 231, 130 P.2d 367 (1942). In Bremer, the Supreme Court was faced with the 

question of whether municipally owned wharves were a public utility under RRS § 9512. Bremer, 15 Wn.2d 

at 237–39 (1942). Even though none of the illustrative examples of public utilities in RRS § 9512 are 

related to ports, docks, or wharves, the Supreme Court still determined that wharves were public utilities 

under RRS § 9512. Specifically, the Supreme Court stated: 
 

The appellants point out that the statute specifically names a long list of utilities, but does 
not specifically mention wharves and docks. But the statute also says ‘or any similar or 
dissimilar utility or system.’ This, we think includes any kind of utility in whose operations 
the public has an interest, that is to say, any public utility. 
 

Bremer, 15 Wn.2d at 237 (1942) (emphasis added). Click! easily meets the Bremer test for a public utility as 

the public certainly “has an interest” in Click!’s operations. Moreover, in contrast to the wharves in Bremer, 

which were not related to any of the specific examples in the illustrative statutory list, Click!’s provision 

of telecommunications service is directly related to the specifically enumerated examples of telegraph and 

telephone systems. Thus, if the Bremer court determined that wharves were public utilities under RRS § 

9512, there is no question that Click! is also a public utility under RRS § 9512 and RCW 35.94.010.   

 As a result, under RCW 35.94.010, as informed by RRS § 9512 and Bremer, Click! is clearly a public 

utility system.     
 

D. City of Issaquah v. Teleprompter Corp. is Not Controlling Precedent on the Question of 
Whether Click! is a Public Utility Under RCW 35.94 or the City Charter. 
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As explained above, the plain language of the statute, the history of RCW 35.94.010, the text 

of RRS § 9512, and the Bremer decision collectively establish that Click! is a public utility for the 

purposes of RCW 35.94.010. The Washington Supreme Court’s decision in Issaquah v. Teleprompter 

Corp., 93 Wn.2d 567, 611 P.2d 741 (1980), briefly addressed whether cable television was a public 

utility under different chapters of the RCW—RCW 35A.80 and RCW 35.92—and concluded that it 

was not. See id.  But, the Issaquah decision does not control or inform whether Click! is a utility system 

under the statutory provision at issue in this case (RCW 35.94) or the City Charter for the following 

reasons: 

In Issaquah, the Washington Supreme Court analyzed whether a city is authorized to acquire, 

own, and operate a cable television system within its municipal borders. Id., at 569. The Supreme 

Court determined that a city was so authorized. Id. As part of the Supreme Court’s analysis, the 

Supreme Court analyzed whether cable television was a public utility under RCW 35A.80 and 35.92. 

Id., at 573–75. Neither party to the case “provided [the Court] with a definition of utility, nor d[id] the 

parties advance any helpful discussion on the distinguishing characteristics of utilities.” Id., at 573–74. 

Instead, the Supreme Court relied on the fact that counsel for Teleprompter Corp., the party arguing 

to the Supreme Court that cable television was a utility, had “frequent[ly] assert[ed] at trial that cable 

television is not a utility.” Id., at 574. Based on the assertion of counsel, the Supreme Court determined 

that cable television was not a utility for the purposes of RCW 35.80 and 35.92. Id., at 574–75; Wash. 

AGO 2003 NO. 11 (Wash. A.G.), at n. 6 (recognizing that the “Issaquah court found that the cable 

television system was not a utility (based on the representations of the parties before the court)”). 

Thus, the Supreme Court’s holding in Issaquah that cable television was not a utility was based virtually 

exclusively on the assertion of counsel, and therefore lacks precedential value outside the specific 

context of that case.   

Additionally, the Issaquah decision specifically held that “cable television is not a public utility 

as contemplated by RCW 35A.80 and 35.92.” Issaquah, 93 Wn.2d at 574 (emphasis added). In so 

holding, the Issaquah court noted that the statutes at issue in the case—Chapters 35A.80 and 35.92 
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RCW—do not “provide a clear definition” of public utility. Id. Thus, the Issaquah “public utility” 

analysis was also predicated upon a lack of a definition or test within the relevant statutory scheme. 

See id. Here, unlike the statutes at issue in Issaquah, Chapter 35.94 RCW, as informed by RRS § 9512, 

does contain an illustrative list and test (as set forth by the Supreme Court in Bremer) for determining 

whether a system qualifies as a public utility. RCW 35.94.010; RRS § 9512. The reasoning contained 

in Issaquah is therefore inapposite because RCW 35.94.010, RRS § 9512, and the Bremer Court provide 

specific guidance as to the appropriate meaning of “public utility” in this case.  

Moreover, the Issaquah decision does not explicitly hold anything with regard to the meaning 

of “public utility” for the purposes of Chapter 35.94 RCW. Issaquah, 93 Wn.2d at 574 (holding that 

“cable television is not a public utility as contemplated by RCW 35A.80 and 35.92” and never citing RCW 

35.94 nor RRS § 9512) (emphasis added). While the Issaquah court did not interpret the meaning of 

“utility” with respect to RCW 35.94 and RRS § 9512, the Bremer Court certainly did. See Bremer, 15 

Wn.2d at 237–39 (interpreting meaning of “public utility” under RRS §9512). Thus Bremer, not 

Issaquah, is the controlling Supreme Court precedent on the meaning of “public utility” for the 

purposes of Chapter 35.94 RCW, and, as explained above, Click! is a “public utility” under the Bremer 

test.   

Even if the Issaquah decision applied to the definition of public utility in Chapter 35.94 RCW 

(which it does not) it would apply only to cable television. Cable television only provides for one-way 

transmission of information, in contrast to telegraph, telephone, and Broadband Internet, each of 

which provide for two-way communication. Thus, cable television is not as “similar” to the listed 

utilities under RRS § 9512 as is Broadband Internet service. As a result, even if Issaquah required a 

determination that cable television was not a public utility under RCW 35.94, the Issaquah decision 

does not dictate nor inform whether Broadband Internet and other two-way telecommunications 

services are “similar or dissimilar” to the listed public utilities under RRS §9512.  

Finally, it goes without saying that Issaquah did not interpret the City Charter, and therefore 

any effect the decision might have on whether Click! is a public utility for purposes of state law would 
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not impact the question of whether Click! is a public utility under the plain language of the City 

Charter. 

For all these reasons, the Issaquah decision does not preclude Click! from being considered a 

public utility under Chapter 35.94 RCW and RRS §9512, much less under the City Charter.  
 

E. Click!’s Status as a Telecommunications Business Under State Law Further 
Demonstrates Click! is a Utility System.   

Courts may also interpret terms in a statute by looking to “other statutes dealing with the same 

subject matter.” Harmon v. Dept. of Social and Health Services, 134 Wn.2d 523, 530, 951 P.2d 770 (1998); 

see also Morpho Detection, Inc. v. State Dept. of Revenue, 194 Wn. App. 17, 27, 371 P.3d 101 (2016) 

(interrelated statutes that relate to the same subject matter must be “read together and harmonized, if 

possible”). Here, an examination of Washington laws governing public utility districts (“PUD”) as well 

as the treatment of telecommunications businesses like Click! under other provisions of state law 

further reinforce the conclusion that Click! is a utility system. 

Click! is a “telecommunications company” providing “telecommunications” services under 

Title 80 RCW, Public Utilities. See RCW 54.16.005 (stating that “Telecommunications” has the same 

meaning as contained in RCW 80.04.010). Under RCW 80.04.010, telecommunications companies are 

defined as “every…city or town owning, operating or managing any facilities used to provide 

telecommunications for hire, sale, or resale to the general public.” RCW 80.04.010(28). 

Telecommunications, in turn, are defined as the “transmission of information by wire…optical cable, 

electromagnetic, or other similar means.” RCW 80.04.010(27). Thus, any city or town that operates or 

manages any facilities used for transmission of information by wire, optical cable, or other similar 

means is a telecommunications company. RCW 80.04.010(27), (28). This is exactly what Click! is: a 

facility for transmission of information by optical cable or similar means that is sold to TPU ratepayers. 

See Grifo Decl., Ex. A, Ex. 10(b); Ex. 27 (identifying the Click! system as a hybrid fiber coaxial network 

providing high-speed internet services to the public). 
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Click!’s status as a telecommunications company providing telecommunications services is 

significant for two reasons: First, “[t]elecommunications businesses are public utilities and are 

regulated by the state to varying degrees.” Wash. AGO 2003 NO. 11 (Wash. A.G.) (emphasis added); 

see also Five Corners Family Farmers v. State, 173 Wn.2d 296, 308, 268 P.3d 892 (2011) (attorney general 

opinions “entitled to great weight”); Chapter 80.36 RCW (chapter regulating telecommunications laws, 

which is contained within Title 80 RCW, Public Utilities); RCW 80.01.110 (utilities and transportation 

commission hears petitions to review rates, terms, and conditions of telecommunications services). 

Second, PUDs are specifically authorized to “establish a separate utility system…[to] provid[e] 

wholesale or retail telecommunications services.” RCW 54.16.330(3). The City even relied upon this 

authorization when it first created Click! See Grifo Decl., Ex. A, Ex. 11 (reciting that “WHEREAS, 

the Ordinance provides that the City may create a separate system” for the City to operate and supply 

“utility and municipal services”) (emphasis added).  

Thus, related statutes: (1) provide authority for PUDs to create separate utility systems, like 

Click!, that provide wholesale or retail telecommunications services; and, (2) define 

telecommunications businesses providing telecommunications services, like Click!, as utilities.  

F. The City has Consistently Labelled and Treated Click! as a Utility System.  

Finally, the City has consistently and continuously labelled and treated Click! as a utility system. 

As mentioned above, the City relied specifically upon its statutory authorization to create separate 

systems to provide utility services in the recitals to the very ordinance that created Click!. See Id. 

(reciting that “WHEREAS, the Ordinance provides that the City may create a separate system as part 

of the Electric System and pledge that that income of such a separate system be paid unto the Revenue 

Fund; and WHEREAS RCW 35A.11.020 authorizes the City operate and supply utility and municipal 

services”) (emphasis added); see also Id., Ex. A, Ex. 12(a); Ex. A, Ex. 10 (City repeatedly characterizing 

Click! as a “telecommunications system”) (emphasis added). In fact, the City litigated and confirmed 

its authority to establish Click! as a “telecommunications system” prior to commencing construction 
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of the network—explicitly relying on the City’s statutory authority as a first-class city to “operat[e] and 

supply[]…utilities” under RCW 35A.11.020.  Id., Ex. A, Ex. 12(a), 12(b), 13(a).  The Light Division of 

TPU issued and sold public bonds to finance the entire construction of Click!. See id., Ex. A, Ex. 11. 

Moreover, City regulations regarding Click! are contained—to this day—within Title 12 TMC, which 

governs utilities within the City. The City also collected a 7.5% “utility tax” on Click! activities, 

including broadband revenue. See id., Ex. A., Ex. 56-56(c) (detailing 7.5% utility tax on broadband 

revenue and City website explaining that “City Utility tax refers to a tax on public service businesses, 

including businesses that engage in telecommunications, supply of electricity and natural gas, and solid 

waste collection.”). Finally, until recently and in light of the unlawful BTA, the TPU website displayed 

Click! prominently under its services, directly next to its other utilities power, rail, and water. See id., 

Ex. A, Ex. 1-1(e). 
 

G. Click! is Also a Part of a Utility System under RCW 35.94.040 and the City Charter. 

For all the preceding reasons Click! is a utility system under the City Charter and Chapter 35.94 

RCW, and thus a municipal election is required prior to sale, lease, or disposal of Click!. In addition, 

however, the procedural requirements to sell or lease a utility system under RCW 35.94.020 also apply 

to the sale or lease of “any part” of a utility system. RCW 35.94.020 (emphasis added); see also Charter 

§ 4.6 (election requirement applies to sale, lease, or disposal of “essential part[s]” of utility system). If 

it is not a utility system in itself, then Click! is at least “part” of the City’s electric utility, Tacoma Power, 

and therefore its lease or sale required a municipal election.  
 

H. Plaintiff Anderson is Entitled to Summary Judgment Declaring Resolution No. 40467, 
which Declared Click! Surplus Pursuant to RCW 35.94.040, Void.  

 In an attempt to circumvent the public vote requirement contained in RCW 35.94.020, on 

November 5, 2019, the City passed Resolution No. 40467 (“Surplus Resolution”) and formally declared 

the entirety of Click! and its Related Assets surplus pursuant to RCW 35.94.040. Grifo Decl., Ex. A, Ex. 

39 (resolution surplussing the heart of the Click! network, including the fiber supporting the broadband 
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internet service, its core routers, servers, and other essential electronic equipment). The statutory surplus 

provision relied on by the City provides, in relevant part: 
 

(1) Whenever a city shall determine, by resolution of its legislative authority, that any lands, 
property, or equipment originally acquired for public utility purposes is surplus to the 
city's needs and is not required for providing continued public utility service, then such 
legislative authority by resolution and after a public hearing may cause such lands, 
property, or equipment to be leased, sold, or conveyed. 

(2) The provisions of RCW 35.94.020…shall not apply to dispositions authorized by this 
section. 

RCW 35.94.040 (emphasis added). Thus, the municipal vote provision of RCW 35.94.020 applies unless 

the City properly and legally determines by resolution that Click! is surplus under RCW 35.94.040.3 Id. 

 A municipality does not have limitless discretion to declare a utility surplus. See Marino Property Co. 

v. Port Com’rs of Port of Seattle, 97 Wn.2d 307, 317, 644 P.2d 1181 (1982) (court’s properly review surplus 

declarations to determine whether they are “arbitrary or capricious or contrary to law”); See also South 

Tacoma Way, LLC v. State, 169 Wn.2d 118, 123, 233 P.3d 871 (2010) (governmental acts without authority 

are ultra vires). Rather, a municipality’s surplus declaration is void if it is (1) ultra vires; (2) contrary to law; 

or (3) arbitrary and capricious. Marino, 97 Wn.2d at 317; South Tacoma Way, 169 Wn.2d at 123. 

 As explained in detail below, the City’s surplus of Click! is ultra vires and contrary to law because 

RCW 35.94.040 does not provide cities authority to surplus entire operating utility systems like Click!. In 

addition, the City’s determination that Click! is no longer needed for public utility service is arbitrary and 

capricious as Click! continues to provide the exact same public utility service despite having now been 

transferred to Rainier Connect (a private company). Thus, the City did not have authority to declare Click! 

surplus in Resolution No. 40467, and this Court should grant Plaintiff summary judgment and void the 

Surplus Resolution.  
 

1. The City Cannot Avoid the Public Vote Requirement in the City Charter Using the Surplus 
Provision of RCW 35.94.040. 

 As a preliminary matter, the surplus provision of RCW 35.94.040, even if legally exercised, only 

 
3 Significantly, as discussed further below, the municipal vote provision contained in the City Charter § 4.6 is not impacted 
by a surplus declaration under RCW 35.94.040, regardless of the legality of such a declaration. 
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prevents the need for a municipal election as otherwise required under RCW 35.94.020. See RCW 

35.94.040(2) (“The provisions of RCW 35.94.020…shall not apply to dispositions authorized by this 

section”) (emphasis added). A declaration of surplus under RCW 35.94.040, however, does not obviate 

the public vote requirement in the City Charter. Thus, because Click! is a “utility system” or “essential 

part thereof” for purposes of the City Charter, the City must hold a municipal election prior to sale, lease, 

or disposal of Click!—regardless of whether the City properly declares Click! surplus pursuant to RCW 

35.94.040. In other words, even if the Surplus Resolution were lawful and proper, which it was not, City 

Charter § 4.6 and its requirement for a vote of the people still applied.   
 

2. The Surplus Resolution was Legally Void Because the Surplus Provisions of RCW 35.94.040 
Do Not Provide a City With Power to Declare an Entire Utility System Surplus. 

 When the Washington State Legislature adopted the surplus provision, the Legislature granted 

cities the power to dispose of property that had become inadequate, obsolete, and was no longer needed 

for provision of the utility service in the future without the necessity of a municipal election—consistent 

with the analogous surplus power already enjoyed by PUDs under Chapter 54.16 RCW. The Legislature 

did not intend to grant municipalities the power to surplus and divest themselves of entire utility systems 

without a municipal election, and thereby render the municipal vote requirement in RCW 35.94.020 

meaningless. Therefore, the City’s decision to declare Click! surplus is both ultra vires and contrary to law, 

and the Surplus Resolution should be declared void. South Tacoma Way, 169 Wn.2d at 123; Marino, 97 

Wn.2d at 317.   

 In order to properly interpret the surplus provision contained in RCW 35.94.040, it must be 

viewed in light of the statutory scheme of which it is a part. See Dept. of Ecology v. Campbell & Gwinn, L.L.C., 

146 Wn.2d 1, 9–11, 43 P.3d 4 (2002). Prior to enaction of RCW 35.94.040 in 1973, cities could not, under 

any circumstances, lease or sell any part of a utility system without a municipal election under RCW 

35.94.020—language which required a municipal election to approve sale of even broken down and 

useless utility service trucks, outdated and no longer operational transformers, or parcels of land originally 

acquired for a utility that had never, and would never, be utilized for utility purposes. See RCW 35.94.020. 
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Thus, RCW 35.94.040 was enacted to allow cities to more easily dispose of property that was 

unserviceable, obsolete, and not required for the continued provision of utility service—i.e. surplus. 

Indeed, the City of Tacoma even admitted this fact during the consideration of the House and Senate 

bills that led to the adoption of RCW 35.94.040.  See Grifo Decl., Ex. A, Ex. 33-33(x) (containing a 1973 

letter from the City of Tacoma Director of Public Utilities to the Legislature stating the same).  

 But the surplusage provision of RCW 35.94.040 was clearly not intended to empower cities to 

dispose of entire utility systems such as Click! without a municipal election—it was merely to allow 

disposition of property held by existing utilities that would no longer be necessary for the continued 

provision of a utility service. To hold otherwise would frustrate the entire purpose of the statutory scheme 

and render meaningless the public vote requirement in RCW 35.94.020, because a city could simply 

surplus any and all of its utility systems under RCW 35.94.040 by simply calling it “surplus,” and then 

never have to hold a municipal election under RCW 35.94.020 prior to leasing, selling, or disposing of 

the utility systems. See State v. J.P., 149 Wn.2d 444, 450, 69 P.3d 318 (2003) (statutes must be interpreted 

and construed so that all the language used is given effect, with no portion rendered meaningless or 

superfluous). Put another way, if cities had the power to surplus an entire utility system under RCW 

35.94.040, then there is no set of circumstances where a city would ever have to hold a public vote prior 

to lease, sale, or disposal of a utility system or part thereof. Such an expansive reading of the surplus 

provision would swallow entirely the municipal vote requirement based upon the whims of those in 

power, and such an interpretation is wholly inconsistent with the foundational principles of statutory 

construction. See id.   

 Significantly, the legislative history surrounding the promulgation of RCW 35.94.040 strongly 

reinforces the interpretation that the surplus provision cannot be used to surplus an entire utility system. 

See State v. Evans, 177 Wn.2d 186, 199, 298 P.3d 724 (2013) (any ambiguity in meaning of statute may be 

resolved by resort to legislative history in order to determine legislative intent). The legislative history of 

the surplus provision almost exclusively consists of letters and statements offered by the bill’s principal 

proponent, the City of Tacoma (largely by Al Brenninger, of the City of Tacoma Public Utilities). See 
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Grifo Decl., Ex. A, Ex. 33(j)-33(k); See also Lutheran Day Care v. Snohomish Cnty., 119 Wn.2d 91, 104–05, 

829 P.2d 746 (1992) (court will consider all materials that are sufficiently probative of legislative intent in 

determining the same). The City of Tacoma wrote the original letters in support of the bill to both the 

House of Representatives and the Senate, in March of 1973. Grifo Decl., Ex. A, Ex. 33(g), (m), (u). Mr. 

Brenninger of TPU also presented and explained the bill on the Senate floor, while Paul J. Nolan, Deputy 

City Attorney for Tacoma Public Utilities, presented and explained the bill on the floor of the House.  Id., 

Ex. A, Ex. 33(j), (v). The bill was passed largely without amendment by the legislature that same session.  

See id., Ex. A, Ex. 33(x). TPU’s letter in support of the bill stated, in relevant part: 
 

Sections 35.94.020 and .030 require a formalized procedure [for disposal of public utility 
property] with a confirming approval of the voters on a ballot proposition. Such 
procedure is, of course, desirable where in fact all or an integral part of an operating utility 
is to be so disposed of. However, the procedure is completely impractical for example in 
the disposition of property and equipment, land, substations, and other parts and 
segments of facilities no longer required for utility service…Chapter 35.94 RCW as now 
enacted unfortunately prevents this. 
 
The proposed amendment would accomplish greater procedural flexibility in such 
transactions without repealing the formalized procedures in the proper situations…[t]he 
flexibility is reasonably consistent with that long enjoyed by Public Utility Districts under 
RCW 54.16.180, and investor-owned utilities.   

Id., Ex. A, Ex. 33(g) (emphasis supplied). Thus, it is evident that the bill was not intended to allow the 

surplus provision to “repeal[] the formalized [public vote] procedures in the proper situations…where in 

fact all or an integral part of an operating utility” is to be disposed of, but instead to provide flexibility to 

cities in surplussing property “consistent with that long enjoyed by Public Utility Districts under RCW 

54.16.180.” Id.; see also id., Ex. A, Ex. 33(v) (Tacoma City Attorney stating to the House that bill would 

“allow municipal utility districts the same privileges…as other public and private utility districts.”). In 

1973, RCW 54.16.180 provided that a PUD: 
 

May sell and convey, lease, or otherwise dispose of all or any part of its works, plants, 
systems, utilities and properties, after proceedings and approval by the voters of the 
district, as provided for the lease or disposition of like properties and facilities owned by 
cities and towns.  Provided…That a district may sell, convey, lease or otherwise dispose of 
to any person or public body, any part, either within or without its boundaries, which has 
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become unserviceable, inadequate, obsolete, worn out or unfit to be used in the operation 
of the system and which is no longer necessary, material to, and useful in such operations, 
without the approval of the voters. 

196 Wash. Sess. Laws 958 (emphasis supplied); See also RCW 54.16.180(1), (2)(a) (containing modern day 

language almost identical to provision existing in 1973). In other words, when the Legislature enacted the 

surplus provision, it granted cities the power to surplus portions and property of the utility that were 

unserviceable, obsolete, and no longer necessary and useful in the operation of the utility, consistent with 

the existing power of PUDs to do the same. See 196 Wash. Sess. Laws 958. The Legislature did not, 

however, grant cities the power to surplus all or an integral part of an operating utility like Click!. As a 

result, the Surplus Resolution is ultra vires and contrary to law, because it attempts to exercise a surplus 

power that the Legislature never granted the City.    

 The statutory scheme of Chapter 35.94 RCW—properly construed and supported by the 

legislative history of the surplus provision—demonstrates that municipalities cannot legally surplus entire 

utility systems. Therefore, the Surplus Resolution declaring the entirety of Click! surplus is ultra vires and 

contrary to law, and void as a matter of law. South Tacoma Way, 169 Wn.2d at 123; Marino, 97 Wn.2d at 

317. 
3. Click! is Required for Continued Public Utility Service, Thus the Surplus Resolution to 

Surplus Click! is Arbitrary and Capricious. 

 Under RCW 35.94.040, a city must determine in its declaration of surplus both that the property 

to be surplussed is (1) “surplus to the city’s needs,” and (2) “not required for providing continued public 

utility service.” RCW 35.94.040 (emphasis added). The City’s determination in the Surplus Resolution 

that Click! is not required for providing continued public utility service is clearly arbitrary and capricious, 

because Click! is itself a utility system, and Click! and all the equipment associated with Click! continues 

to be a utility system, provides the same utility services to the public as it always has, and performs the 

same functions notwithstanding the transfer of operational control to Rainier Connect. As a result, the 

City’s determination to surplus Click! was arbitrary and capricious, and solely designed to avoid submitting 

to the voters the question of whether to hand Click! over to a private entity. Marino, 97 Wn.2d at 317. 
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 An examination of typical surplus declarations in the public utility context is helpful for framing 

the purpose of RCW 35.94.040, and analyzing whether utility property is required for providing continued 

public utility service. Typically, municipalities surplus a used truck previously used in conjunction with 

the utility, or a weedwhacker previously used to maintain utility facilities, or an old transformer no longer 

to be used in conjunction with the utility. See, e.g., Grifo Decl., Ex. A, Ex. 82 (City of Duvall surplus 

declaration). Used trucks, weedwhackers, and an old transformer have two important characteristics in 

common: they are equipment and/or pieces of a utility system, and after surplus they will no longer be 

used in support of continued provision of a utility service.  

 In contrast, Click! is a standalone, separate utility system, that provides to the public the utility 

service of broadband internet access, cost over $200 million in ratepayer resources to construct, and 

provides services to over 35,000 unique customer accounts. Click! still provided the same services to the 

public, the City, and TPU that it did when it was first created at the time it was declared to be “surplus.” 

See id., Ex. A, Ex. 10 (ordinance creating Click! noting that in addition to cable television and broadband 

internet services, the System was created for “revenue diversification” for Tacoma Power and to 

promote “economic development” and provide data transport). Unlike a truck that used to service 

electrical utility customers but now after surplus will be used for completely different purposes, all the 

property, equipment, and appurtenances of Click! continues to be used in support of Click!. A Click! 

utility truck, after surplus and sale to Rainier Connect, continues to be a Click! utility truck.    

 Indeed, Click! as a whole continues to be a utility system despite its lease to Rainier Connect, 

because Rainier Connect continues to use Click! assets to provide broadband services as a public utility. 

See Inland Empire Rural Electrification, Inc. v. Dept. of Public Service of Washington, 199 Wn. 527, 537–38, 92 P.2d 

258 (1939) (determination of whether a service is a public utility does not hinge on whether provider of 

that service is public or private, but rather on whether the service is designed for public use by the public 

as a class). Thus, not only is Click! “required for providing continued public utility service,” it actually 

does continue to provide the same public utility service. 

 Rather than surplussing property which will no longer provide utility functions in the future, or 

165



 

  

   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
(P): 360-370-5186 

PLAINTIFF ANDERSON’S MOTION FOR  
PARTIAL SUMMARY JUDGMENT - 24 - 
 

will no longer provide support for public utility purposes as contemplated by RCW 35.94.040, Click! and 

its Related Assets continue to do both. As a result, the City’s Surplus Resolution should be declared void, 

since the City’s determination that Click! is not required for continuing public utility service is arbitrary 

and capricious.    
 

VI. CONCLUSION 

For all of the foregoing reasons, Plaintiff Anderson respectfully requests the Court grant 

Anderson’s Motion for Partial Summary Judgment in its entirety. 
 
    
 DATED this 14th day of May 2022. 
 

The Law Office of James P. Grifo, LLC 
 
 
 

________________________________ 
James P. Grifo, WSBA No. 45192 
Attorney for Plaintiff Anderson 
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The Honorable Judge Bryan Chushcoff 
Department 4 

Hearing Date: July 1, 2022, at 9:00 a.m. 
 
 
 
 
 
 
 
 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

 
 
MITCHELL SHOOK,  
 

Plaintiff, 
 
 v. 
 
CITY OF TACOMA,  
 

Defendant. 

  
NO. 19-2-07135-0 
 
DECLARATION OF JAMES P. GRIFO 
IN SUPPORT OF PLAINTIFF’ 
ANDERSON’S MOTION FOR 
PARTIAL SUMMARY JUDGMENT 

 
THOMAS McCARTHY and CHRISTOPHER 
T. ANDERSON, 
 

Plaintiffs, 
 

v. 
 
CITY OF TACOMA, 
 

Defendant. 

  

I, James P. Grifo, hereby declare as follows: 

1. I am the attorney of record for Plaintiff Christopher Anderson in the above-captioned matter. 

2. I am over the age of 18, and competent to testify to the following based upon my personal 

knowledge. 
3. Attached hereto as Exhibit A is a true and correct copy of the Master Declaration of Mitchell 

Shook Prepared in Response to Court Order of January 7, 2020, to Organize Declarations as filed in 

Pierce County Superior Court Cause No. 19-2-11506-3, along with the exhibits and attachments thereto. 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

May 16 2022 8:30 AM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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4. Attached hereto as Exhibit B is a true and correct copy of the signed Click! Business Transaction 

Agreement between the City of Tacoma and Mashell, Inc., d/b/a Rainier Connect, which I obtained 

from the Tacoma Public Utilities website at the following address: https://www.mytpu.org/wp-

content/uploads/Approval-Version-CBTAIRU.pdf, which I last visited on December 14, 2020. 

5. Attached hereto as Exhibit C is a true and correct copy of a letter dated February 28, 2020, from 

the General Manager of Click! Network to Click! Network customers, which I obtained from the Tacoma 

Public Utilities website at the following address: https://www.mytpu.org/wp-

content/uploads/Click_customer_letter_Feb_2020.pdf, which I last visited on December 14, 2020. 

 I certify and declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. 

 Signed this 14th day of May 2022, in Nantucket, Massachusetts. 
 
 
 
 __________________________ 
 James P. Grifo, WSBA No. 45192 
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       MITCHELL SHOOK 
3624 6TH AVE SUITE C 
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                           The Honorable Judge Shelly K. Speir 

                                                 

             

     

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

 

 

BOWMAN 

Plaintiff, 

 V 

City of Tacoma, Defendant. 

MITCHELL SHOOK,  

Plaintiff, Pro Se 

             v. 

CITY OF TACOMA, Defendant. 

      
NO. 19-2-11506-3 
MASTER DECLARATION OF 
MITCHELL SHOOK PREPARED IN 
RESPONSE TO COURT ORDER OF 
JANUARY 7, 2020 TO ORGANIZE 
DECLARATIONS. 

 
INDEX 

1. Shook Declaration 10-30-19 Exhibits 1 to 28                                       Page   3 
2. Shook Declaration 11-1-2019 Exhibits 29 To 30                                  Page 13 
3. Shook Declaration 12-12-19  Exhibits 30.1 To 66 (a)                          Page 14 
4. Shook Declaration 12/12/19 PART 2 Exhibits 67 to 67 (j)                  Page 33 
5. Shook Declaration 12-30-19 Exhibits 68 to 90                                     Page 35 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

January 22 2020 9:14 AM

KEVIN STOCK
COUNTY CLERK

NO: 19-2-11506-3
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I, Mitchell Shook, declare as follows: I am a resident of Tacoma, ratepayer of Tacoma 

Public Utilities, taxpayer to City of Tacoma, and customer of Click!, the municipal broadband 

telecommunications system operated by Tacoma Public Utilities. I am an expert in matters 

related to Click! Network and the ISP industry, having 20 years of experience working with 

Click! and other open access systems, in my role as Founder and CEO of Advanced Stream, an 

Internet Service Provider operating on Click! Network. I have personal knowledge of the matters 

set forth below.  

It is my understanding the Court, in its Order on January 7, 2020, required me to certify, 

authenticate and organize my Exhibits in my declarations in this case. I have done so in this 

"Master Declaration,” which includes my original declarations Shook Decl. 10/30/19, Shook 

Decl. 11/1/19, Shook Decl. 12/12/19 (part 1 and 2) and Shook Decl. 12/30/19.  

I have carefully organized each of the Exhibits attached to my original declarations, and 

separated them into identifiable instruments by adding letters to each of the original Exhibit 

numbers.  This Master Declaration contains the original text from each of my declarations, along 

with some additional information, but all of which new language has all been underlined for the 

convenience of the Court and the parties. 

In order to comply with the Court's Order of January 7, 2020, and in response to the City's 

Motion to Strike, I have obtained Certificates of Authenticity from various government officials 

to authenticate the public records and documents that were attached to my original declarations." 

In the process of obtaining the Certificates, some of them returned large volumes of 

unrelated pages. For example, in Shook Decl. 12/12/19, Exhibit 50, where I cited two pages from 

the 1997 “Telecommunication Study,” but the Certificate for the document containing the two 

pages, Resolution U-9258, contained 501 pages. The entire “Telecommunication Study” for 

creating Click! Network was an Exhibit to Resolution U-9258. In such cases, I have not enlarged 

the number of pages in my original Exhibit, by adding the full “Telecommunication Study,” for 

example; rather, I preserved the original two pages and added the Certificate for Resolution U-
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9258 to the title page of my Shook Decl. 12/12/19, Exhibit 50. I have also identified such 

exhibits as “pages from,” or “excerpts of.”  

Complete copies of all certified documents are available for the Court and any other party to 

this lawsuit by contacting plaintiff at the email address on file in this case. In many cases I have 

provided direct links to sources of information provided, along with links to “archived copies” 

preserved on permalink, a service for storing online information. All citations to “archived” 

copies are also true and correct copies of the sites and materials they reference and are 

incorporated herein and therein by this reference. 

Shook Declaration 10-30-19  
Exhibits 1 to 28  

I, Mitchell Shook, declare as follows: I am a resident of Tacoma, ratepayer of Tacoma 

Public Utilities, taxpayer to City of Tacoma, and customer of Click!, the municipal broadband 

telecommunications system operated by Tacoma Public Utilities. I am an expert in matters 

related to Click! Network and the ISP industry, having 20 years of experience working with 

Click! and other open access systems, in my role as Founder and CEO of Advanced Stream, an 

Internet Service Provider operating on Click! Network. I have personal knowledge of the matters 

set forth below.  

I am over the age of eighteen, competent to testify in this matter, and make this declaration 

on my own personal knowledge. All references in the following Declaration to “downloaded,” or 

“available at” or from a “website” or a “webpage” are meant to indicate that the Plaintiff in this 

cause, “Mr. Shook” is the one who did the downloading and screen captures. All references to 

Defendant or “The City” are meant to indicate City of Tacoma and “TPU” is Tacoma Public 

Utilities. All references to “I”  “me,” and “mine”  identify the author of this Declaration, yours 

truly, Mitchell Shook.   

The Exhibits have the same exhibit numbers, from the original Shook Declarations 

submitted in this matter, with the addition of letters, to distinguish the exhibits. 
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1. Attached hereto as Exhibit 1 and incorporated herein by this reference is a true and correct 

copy of a screenshot of the TPU website as visited on 10-29-19.  This exhibit shows “About TPU 

- Tacoma Public Utilities,” as seen and captured by Mr. Shook’s on June 4, 2019,   

https://www.mytpu.org/about-tpu ,  also archived and available at https://perma.cc/76T2-G9EA.  

1 (a).    Attached hereto as Exhibit 1 (a) and incorporated herein by this reference is a true and 

correct copy of a screenshot of the TPU website as visited on 10-29-19.  'Our services' Page 

listing Power, Water, Rail, and Click! Network as viewed and captured by Mr. Shook’s on June 

4, 2019, https://www.mytpu.org/about-tpu/services. An archived copy is available at 

https://perma.cc/2SKD-F8WG . 

1 (b).  Attached hereto as Exhibit 1 (b) and incorporated herein by this reference is a true and 

correct copy of a screenshot of Click!’s Landing Page, http://click-network.com, showing 

“Products,” as viewed and captured by Mr. Shook’s on June 4, 2019. An archived copy is also 

available at https://perma.cc/RZH3-YTCE  

1 (c). Attached hereto as Exhibit 1 (c) and incorporated herein by this reference is a true and 

correct copy of a screenshot of Click!’s products Page -“Internet Service Providers,”  as viewed 

and captured by Mr. Shook’s on June 4, 2019. An archived copy is also available at 

https://perma.cc/2VHC-AD6R 

1 (d).   Attached hereto as Exhibit 1 (d) and incorporated herein by this reference is a true and 

correct copy of a screenshot of Click!’s webpage -About Click https://www.click-

network.com/about as viewed and captured by Mr. Shook’s on June 4, 2019. An archived copy is 

also available at:https://perma.cc/NP7T-8YXN  

1 (e).  Attached hereto as Exhibit 1 (e) and incorporated herein by this reference is a true and 

correct copy of a screenshot of Click! Network’s webpage - “Products - High Speed Internet.” 

https://www.click-network.com/products/internet/ as viewed and captured by Mr. Shook on June 

4, 2019. An archived copy is also available at: https://perma.cc/H267-LKUY    
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2.      Attached hereto as Exhibit 2 and incorporated herein by this reference is a true and correct 

copies of the Declaration of Surplus Property, first and last pages of the surplus Resolution U-

11116 and sample pages from the City’s agreement with Buyer to privatize Click!. Now attached 

as Exhibit 2 is a true and correct copy of the City of Tacoma’s Declaration of Surplus Property 

(DSP), as I downloaded it from the City’s website. 

2 (a).  Attached hereto as Exhibit 2 (a) and incorporated herein by this reference is a true and 

correct copy of the first and last pages of the surplus Resolution U-11116. which now includes a 

signed certification of authenticity for the document from which the attached exhibit is a true and 

correct copy of what it purports to be. 

2 (b).  Attached hereto as Exhibit 2 (b) and incorporated herein by this reference is a true and 

correct copies of the pages of the Click! Business Transaction Agreement, as downloaded from 

the City of Tacoma website. These pages are also in the record as “Exhibit H” to Defendant’s 12-

30-19 Declaration Of Christopher D. Bacha In Support Of Defendant’s Response To Plaintiff's 

Partial Summary Judgment Motions. 

3.     Attached hereto as Exhibit 3 and incorporated herein by this reference is a true and correct 

copy of the meeting notice for Declaration of Surplus Property related to Click! Network. The 

meeting was on October 30, 2019 and was a Special Meeting Notice for Declaration of Surplus 

Property related to Click! Network Resolution U-11116 – Authorize Tacoma Power to Declare 

Surplus Utility-owned Property including certain inventory, equipment, and vehicles allocated to 

the Click! Network. As downloaded by Mr. Shook from City of Tacoma website.  

4.      Attached hereto as Exhibit 4 and incorporated herein by this reference is a true and correct 

copy of the timeline for the privatization of Click! Network under the Transaction. As taken 

from the business transaction agreement. and is listed as “Exhibit A2 - Transition Plan Gantt 

Chart” in Defendant’s 12-30-19 Declaration Of Christopher D. Bacha In Support Of 

Defendant’s Response To Plaintiff's Partial Summary Judgment Motions as “Exhibit H.”  
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5.      Attached hereto as Exhibit 5 and incorporated herein by this reference is a true and correct 

copy of the City of Tacoma Charter, as downloaded from City’s website by Mr. Shook  on 

10/29/19. Section 4.1 thru 4.8 

6.       Attached hereto as Exhibit 6 and incorporated herein by this reference is a true and correct 

copy of pages from the TPU Annual report as downloaded by me from TPU’s website. The 

pages are 15, 16, 47 and 48 from TPU’s Tacoma Power Electric System Revenue Bonds, Series 

2017 prospectus, as downloaded by me from TPU’s website  on June 4, 2019, and available at,  

https://www.mytpu.org/wp-content/uploads/2017-tacoma-power.pdf , an archived copy is also 

available at: https://perma.cc/7EXF-RVRY . 

6 (a).    Attached hereto as Exhibit 6 (a)  and incorporated herein by this reference is a true and 

correct copy of pages 65 and 66, from 2016 SUPERINTENDENT’S REPORT TACOMA 

POWER as downloaded by me from TPU’s website  on June 4, 2019, and available at,  

https://www.mytpu.org/wp-content/uploads/2016-tacoma-power.pdf , an archived copy is also 

available at: https://perma.cc/M93K-Y3L5 

7.      Attached hereto as Exhibit 7 and incorporated herein by this reference is a true and correct 

copy of a Click!’s Annual Report to The City of Tacoma, obtained through my public disclosure 

request from Defendant. 

7  (a).    Attached hereto as Exhibit 7 (a) and incorporated herein by this reference is a true and 

correct copy of Jul-14 Click! Network Plant Totals as obtained from Click! Manager,  Pam 

Burgess, through my public disclosure request from Defendant.  

8. Attached hereto as Exhibit 8 and incorporated herein by this reference is a true and correct 

copy of a page from the Tacoma Municipal Utility Code  as downloaded by me from City’s 

website on 10/29/19.  
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9. Attached hereto as Exhibit 9 and incorporated herein by this reference is a true and correct 

copy of a page from the TPU 2018 annual report and the August 2019 Click! operational 

summary, with the addition of purple arrows and comments added for emphasis and explanation. 

Now Attached as Exhibit 9 and incorporated herein by this reference is a true and correct copy 

of a page from the TPU 2018 annual report. 

9 (a).   Attached hereto as Exhibit 9 (a) and incorporated herein by this reference is a true and 

correct copy of the August 2019 Click! operational summary, with the addition of purple arrows 

and comments added by me for emphasis and explanation, as downloaded by me on 10/29/19, 

from City of Tacoma’s website as part of the August 2019 Tacoma Power Financial Statements. 

Available at: 

https://www.cityoftacoma.org/UserFiles/Servers/Server_6/File/cms/Finance/Financial_Reports/

Monthly/08_19Power.pdf , also available at perma.cc archive : https://perma.cc/638F-57Q9 . 

10.     Attached hereto as Exhibit 10 and incorporated herein by this reference is a true and 

correct copy of TPU 1997 Resolution U-33668, along with parts of the Telecommunication 

Study and Business Plan associated with the creation of Click!. Now Attached as Exhibit 10 and 

incorporated herein by this reference is a true and correct copy of TPU 1997 Resolution U-

33668. Resolution U-33668 is also in the record under Defendant’s Exhibit H, in the 11-4-19 

Supplemental Declaration  of Joseph Sloan in Opposition to Plaintiff’s Motion for Temporary 

Restraining Order, in cause # 19-2-11760-1, which is this case, Shook v Tacoma, prior to the 

present consolidation with Bowman. See signed Certificate as a part of exhibit 10 (a), which the 

U-3368 was an attachment to. The entire Telecommunications Study also known as Business 

Plan, by Tacoma City Light dated February 18th 1997 which is 486 pages was also attached as 

an exhibit to U-9258. 

10 (a). Attached hereto as Exhibit 10 (a)  and incorporated herein by this reference is a true 

and correct Certified copy of TPU Substitute Resolution  U-9258. Now included is a signed 
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Certificate of the custodian of these records that the attached exhibit is a true and correct copy 

of what it purports to be. 

10 (b).  Attached hereto as Exhibit 10 (b)  and incorporated herein by this reference is a true 

and correct copy of  parts of the Telecommunication Study and Business Plan created to support 

the creation of Click! Network. This Telecommunication Study and Business Plan was attached 

to Res. # 33668, which was passed by Tacoma City Council on April 8th 1997. A copy of 

Resolution #33668 is included  in this case record by Defendant’s own 11-4-19 Supplemental 

Declaration of Joseph Sloan in Opposition to Plaintiff’s Motion for Temporary Restraining 

Order, in cause # 19-2-11760-1, which is this same case prior to the present consolidation with 

Bowman. See signed certification as a part of exhibit 10 (a),  

10 (c).  Attached hereto as Exhibit 10 (c)  and incorporated herein by this reference is a true 

and correct copy of a portion of the  Telecommunication Study and Business Plan created to 

support the creation of Click! Network. This Telecommunication Study and Business Plan 

attached to Res. # 33668, which was passed by Tacoma City Council on April 8th 1997.Current 

Business market research study - Dethman & Associates. See signed certification as a part of 

exhibit 10 (a),  

11.      Attached hereto as Exhibit 11 and incorporated herein by this reference is a true and 

correct copy of Ordinance 25930 for creation of telecommunication system. This document, 

Ordinance No. 25930, is also already in the record as Defendant’s Exhibit G, in the December 

30th 2019 Declaration Of Christopher D. Bacha In Support Of Defendant’s Response To 

Plaintiff's Partial Summary Judgment Motions. This Ordinance includes  an attachment, 

Resolution U-9198, which contains the words “WHEREAS by the installation of additional 

telecommunications capacity, this system would have the capability of providing additional 

public benefits for the City, and Light Division ratepayers.” Now included is a signed 

certification from the custodian of these records that the attached exhibit is a true and correct 

copy of what it purports to be. 
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12.       Attached hereto as Exhibit 12 and incorporated herein by this reference is a true and 

correct copy of a Court order and brief from 1996 Summary Judgement for creation of 

telecommunication system. Now Attached as Exhibit 12 and incorporated herein by this 

reference is a true and correct copy of 1996 Court order Granting CITY OF TACOMA'S 

MOTION FOR SUMMARY JUDGMENT. 

12. (a)     Attached hereto as Exhibit 12 (a) and incorporated herein by this reference is a true 

and correct copy of City of Tacoma's Motion for Summary Judgement -Nov 6 1996 

MEMORANDUM IN SUPPORT OF CITY OF TACOMA'S MOTION FOR SUMMARY 

JUDGMENT -Case No. 96-2-09938-0. 

13.       Attached hereto as Exhibit 13 and incorporated herein by this reference is a true and 

correct copy of a Court order and brief from 1997 Summary Judgement for creation of 

telecommunication system. 

13.  (a)    Attached hereto as Exhibit 13 (a) and incorporated herein by this reference is a true 

and correct copy of City of Tacoma's reply brief dated May 5th 1997  Case No. 96-2-09938-0 

13. (b)     Attached hereto as Exhibit 13 (b) and incorporated herein by this reference is a true 

and correct copy of Declaration of Steven Klein in support of City's reply 1997 in Ex. 13 (a) 

14.         Attached hereto as Exhibit 14  and incorporated herein by this reference is a true and 

correct copy of City of Tacoma Resolution No. 33668. Now Attached as Exhibit 14 and 

incorporated herein by this reference is a true and correct copy of June 30th 1998 letter from 

Mark Crisson, Director, Tacoma Public Utilities to Ray Corpuz, City Manager, City of Tacoma 

with an attachment of news article from MSNBC titled "Tacoma Power to give TCI a jolt." 

15.        Attached hereto as Exhibit 15 and incorporated herein by this reference is a true and 

correct copy of City’s FCC Transparency Disclosure and sample filing of the City’s FCC 499, 

477 and 471 Filings. Now Attached as Exhibit 15 and incorporated herein by this reference is a 
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true and correct copy of City of Tacoma 2019 FCC Form 499-A Telecommunications Reporting 

Worksheet (Reporting 2018 Revenues)  FCC 499, 477 and 471 Filings Form 477 Filing 

Summary 

15. (a)      Attached hereto as Exhibit 15 (a) and incorporated herein by this reference is a true 

and correct copy of Form 477 filing summary -Aug 20, 2018 11:54:09 -Tacoma Power dba 

Click! Network 

15.(b)       Attached hereto as Exhibit 15 (b) and incorporated herein by this reference is a true 

and correct copy of Description of Services Ordered and Certification Form 471 FCC 

Registration Number 0011877545 

15. (c)        Attached hereto as Exhibit 15 (c) and incorporated herein by this reference is a true 

and correct copy of City of Tacoma Department of Public Utilities, Light Division dba Click! 

Network transparency disclosures 6/11/2018 certified by Tenzin Gyaltsen 

16.        Attached hereto as Exhibit 16 and incorporated herein by this reference is a true and 

correct copy of the City’s 2018 Tax payments for the System, with the addition of purple 

emphasis and explanation. Department of Public Utilities Activity Total Taxes report 

17.         Attached hereto as Exhibit 17 and incorporated herein by this reference is a true and 

correct copy of a Click! Telecommunications System Installation Agreement. (for Multiple 

Dwelling Units)  

18.        Attached hereto as Exhibit 18 and incorporated herein by this reference is a true and 

correct copy of a report titled: A Sampling of Municipal Broadband Utilities in the USA 

Compiled by Mitchell Shook, June 22, 2019. 

19. Attached hereto as Exhibit 19 and incorporated herein by this reference is a true and correct 

copy of an October 2019 Surplus Property Resolution from City of Duvall. 
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19. (a) Attached hereto as Exhibit 19 (a) and incorporated herein by this reference is a true and 

correct copy of Surplus Property Resolution #19-17 from City of Duvall. Passed October 1, 2019 

- With Exhibit A 

20.       Attached hereto as Exhibit 20 and incorporated herein by this reference is a true and 

correct copy of AGO 2003 Attorney General Opinion on City Authority to Operate 

Telecommunications. Attached hereto as Exhibit 20 and incorporated herein by this reference is 

a true and correct copy of City’s Res. No. U-10828 showing, Whereas a Vote of People is 

Required and authorizing Click! to prepare a Business Plan to provide retail Voice (VoIP), 

commercial broadband and gigabit services. ("Retail Services") AKA "ALL-IN Plan." Exhibit 

32, below, contains the Certificate for this inadvertent duplicate of Resolution U-10828. 

21.        Attached hereto as Exhibit 21 and incorporated herein by this reference is a true and 

correct copy of a Report from The Executive Office of the President: COMMUNITY-BASED 

BROADBAND -THE BENEFITS OF COMPETITION AND CHOICE FOR COMMUNITY 

DEVELOPMENT AND HIGH-SPEED INTERNET ACCESS. (January 2015): 

22.        Attached hereto as Exhibit 22 and incorporated herein by this reference is a true and 

correct copy of pages from A Light in Digital Darkness Public Broadband after Tennessee v. 

FCC. 20 YALE J. L. & TECH. 311 (2018). 

23.        Attached hereto as Exhibit 23 and incorporated herein by this reference is a true and 

correct copy of the United States Department of Agriculture’s webpage promoting its “Rural 

Utilities” program to build and expand broadband networks. I downloaded this on 10/19/19, as 

available at: https://www.rd.usda.gov/programs-services/all-programs/telecom-programs ; I have 

also preserved and archive copy, https://perma.cc/2LLV-HB4B . 

24.          Attached hereto as Exhibit 24 and incorporated herein by this reference is a true and 

correct copy of pages from Senate Bill 5511. Adopted 04/16/2019, showing new legislation 

passed and State of Washington’s public policy and legislative intent for promoting Broadband 
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showing new legislation that just passed. It demonstrates the State of Washington’s public policy 

and legislative intent for promoting Broadband (including by Public Utilities). 

25.     Attached hereto as Exhibit 18 and incorporated herein by this reference is a true and 

correct copy of screen shots I have recently taken of the City of Tacoma Municipal Code and 

Purchasing Policy Manual, along with the guidelines for disposing of surplus property as 

obtained from the MSRC website. This paragraph contained a mistake in numbering, and the 

intended Exhibit is now Attached as Exhibit 25 and incorporated herein by this reference is a 

true and correct copy of City of Tacoma Municipal Code and Purchasing Policy Manual, Section 

XXIV. F. SURPLUS PROPERTY AND DISPOSAL  

25. (a)     Attached hereto as Exhibit 25 (a) and incorporated herein by this reference is a true 

and correct copy of "Practice Tips" for disposing of surplus property as obtained from the MSRC 

website. I downloaded this on October 23, 2019 available from: http://mrsc.org/Home/Explore-

Topics/Legal/General-Government/Sale-of-Surplus-City-or-Town-Property.aspx ; and preserved 

an archive copy at:  https://perma.cc/X7QF-SBD7 . 

26.        Attached hereto as Exhibit 26 and incorporated herein by this reference is a true and 

correct copy of Click! Networks Organizational chart as obtained by my public disclosure 

request in 2018.  

27.        Attached hereto as Exhibit 27 and incorporated herein by this reference is a true and 

correct copy of pages from the City’s slide presentation related to the Transaction as presented 

at the TPU Board meeting on October 23, 2019. Now Attached as Exhibit 27  and incorporated 

herein by this reference is a true and correct copy of pages from the City’s slide presentation 

titled Click! Surplus Declaration as presented at the TPU Board meeting on October 23, 2019. 

Public Hearing October 23, 2019. Item #1. This slide presentation is included by Defendant’s 

own Declaration of Sorum, 12/12/19, In Support Of Defendant's MSJ, Pg. 199/394,  

181

http://mrsc.org/Home/Explore-Topics/Legal/General-Government/Sale-of-Surplus-City-or-Town-Property.aspx
http://mrsc.org/Home/Explore-Topics/Legal/General-Government/Sale-of-Surplus-City-or-Town-Property.aspx
https://perma.cc/X7QF-SBD7


 

 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MASTER DECLARATION  
OF MITCHELL SHOOK                                                - 13 - 
 

       MITCHELL SHOOK 
3624 6TH AVE SUITE C 
TACOMA, WA 98406 

 

28.      Attached hereto as Exhibit 28 and incorporated herein by this reference is a true and 

correct copy of the AGO Opinion I downloaded from the AGO office. Now Attached as Exhibit 

28 and incorporated herein by this reference is a true and correct copy of AGO Opinion, AGO 

2003 No. 11. December 15, 2003, as downloaded from the AGO office. 
End Of Shook Declaration 10-30-19 

Shook Declaration 11-1-2019 

Exhibit 29 is 2156 Pages Long and Not Included In This Master Declaration.  

I, Mitchell Shook, declare as follows: I am a resident of Tacoma, ratepayer of Tacoma 

Public Utilities, taxpayer to City of Tacoma, and customer of Click!, the municipal broadband 

telecommunications system operated by Tacoma Public Utilities. I am an expert in matters 

related to Click! Network and the ISP industry, with 20 years of experience working with Click! 

and other open access systems, in my role as Founder and CEO of Advanced Stream, an Internet 

Service Provider operating on Click! Network. I have personal knowledge of the matters set 

forth below. 

1.       Attached hereto as Exhibit 29 and incorporated herein by this reference is a true and 

correct copy of the CLICK! BUSINESS TRANSACTION AGREEMENT, Click! Transition 

Plan (on page 26), INDEFEASIBLE RIGHT OF USE AGREEMENT (pages 38 – 162) with 

Exhibits, as I downloaded them from the TPU website on 10-29-19. This Exhibit 29 also 

contains assets identified  in the “Execution Copy of the Click! Business Transaction Agreement 

(“CBTA”) and IRU, which is in Defendant's Declaration of Chris Bacha, 12/31/19, as Exhibit H. 

On page 77/208 of Mr. Bacha’s “Exhibit H,” node maps are cited as being contained on a “USB 

Drive” specifically. In Shook’s Decl. 11/1/2019, Exhibit 29, assets identified in the CBTA and 

IRU are shown, including Exhibit A2 System Assets, Exhibit A2.1 Fiber Schedule (Pg. 

165/2156), Exhibit A2.2 Node Maps (pg. 258/2156), Exhibit A2.3 Equipment Shown in Node 

Maps (BOM) (Pg. 406/2156), Exhibit A2.4 Routers and Equipment in Hub Sites (Pg. 916/2156), 

Exhibit A3.1 Hub Site Drawings (Pg. 926/2156), Exhibit A4 – Conduit Space License, is Exhibit 
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A2. Exhibit A6.1 Headend Site Drawing (pg 96/2156), Exhibit B1 Critical Routes, Exhibit B2 

Non-Critical Routes. Exhibit A6.2 - Head End Equipment, (Pg. 1119/2156) 

Click!’s System contains “Ancillary Systems,” in Exhibit A3.2. (Shook Decl 11/1/19, (pg. 

949/2156), For example, there are Six Air Conditioning systems, 4ea 3-ton Mitsubishi Mr. slims 

with ceiling cassette indoor units, Six Fire Suppression Systems, Six backup Generator Sets + 

ATS, Cummins OSM11-G4 NR3, Engine ID # 35276711, Tank is 500-gallon model 45066, Six 

battery strings and inverter systems. 

2.       There was no Exhibit 30 in this Declaration. Everything was included in Exhibit 29. The 

Declaration is 2156 pages long and contains, node maps and essential assets and equipment of an 

entire municipal telecommunication system. Attached hereto as Exhibit 30 and incorporated 

herein by this reference is a true and correct copy of the EXHIBITS “B” thru “P” for the Click! 

Business Transaction Agreement, as I downloaded them from the TPU website on 10-29-19.  

END OF SHOOK DECLARATION 11/1/2019 

Shook Declaration 12-12-19  
Exhibits 30 To 66 (a) 

I, Mitchell Shook, declare as follows: I am a resident of Tacoma, ratepayer of Tacoma 

Public Utilities, taxpayer to City of Tacoma, and customer of Click!, the municipal broadband 

telecommunications system operated by Tacoma Public Utilities. I am an expert in matters 

related to Click! Network and the ISP industry, having over 20 years of experience working with 

Click! and other open access systems, in my role as Founder and CEO of Advanced Stream, an 

Internet Service Provider that operates on Click! Network. I am over the age of eighteen, 

competent to testify in this matter, and make this declaration on my own personal knowledge. 

1 It is my experience that municipalities, when disposing of property acquired for utility 

purposes, to avoid the mandatory “vote” requirement under RCW 35.94.040 follow a process in 

Washington state that involves a bidding stage, which follows a surplus declaration and public 

hearing. In my experience, such surplus resolutions generally involves things that are no longer 

useful, like old trucks, computers, desks, file cabinets, weed-whackers, copy machines etc. 
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For example, the City of Duvall recently disposed of “Property originally purchased for utility 

purposes.” The notice of public hearing cites RCW 35.94.040. 

Notice is hereby given that the City Council of the City of Duvall, Washington will hold 
Public Hearing at the Riverview Educational Service Center, 15510 1st Ave NE, Duvall, 
WA. at 7:00 p.m. or as soon as possible thereafter on October 1, 2019 regarding: 

Property originally purchased for utility purposes that is either no longer needed for that 
use and / or past its useful life and the city desires to sell the property, pursuant to 
RCW35.94.040. 

It is proposed that all items be disposed of to the general public by means of direct sales, 
sealed bid, trade-in, or auction, as determined to be in the best interests of the City by the 
Public Works Director and to the highest, responsible bidder. 

I participated in that bidding process and found Duvall’s staff to be professional and 

courteous. Their actions represented the best practices for disposal of surplus utility property. I 

was successful with my winning bid for the hay rake! See my previous declaration in this case, 

under Shook Decl. 10/29/19 Ex. 19. 

1. 

2.       .Attached hereto as Exhibit 30 and incorporated herein by this reference is a true and 

correct copy of the City’s April 14, 1997 Memorandum in the case approving establishment 

Click!. There were two Exhibit 30s in this record, by mistake.  The other Exhibit 30 (was part of 

11-1-19 Shook Declaration, representing parts of the IRU agreement). 

3.      Attached hereto as Exhibit 31 and incorporated herein by this reference is a true and 

correct copy of  Click fiber plant slides, showing fiber, and tubes from City slide presentation. 

And plant totals Total Mileage, PLANT TOTALS from July 2014, as provided to me by the 

City. Now Attached as Exhibit 31  and incorporated herein by this reference is a true and correct 

copy of Plant Totals that were provided to me as part of my public disclosure request. 

3(a). Attached hereto as Exhibit 31 (a) and incorporated herein by this reference is a true and 

correct copy of Surplus Property Hearing from October 29th, 2019 Tacoma Council Meeting. 
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3.(b) Attached hereto as Exhibit 31 (b) and incorporated herein by this reference is a true and 

correct copy of Product Brochure from General Cable Titled: "Connecting the World" as 

downloaded from General Cable's website. (www.generalcable.com) 

3.(c) Attached hereto as Exhibit 31 (c)  and incorporated herein by this reference is a true and 

correct copy of IDC White Paper © 2017 IDC. www.idc.com Titled: Digital Age 2025: The 

Evolution of Data to Life-Critical - Executive Summary and Conclusion 

3.(d) Attached hereto as Exhibit 31 (d) and incorporated herein by this reference is a true and 

correct copy of  IDC White Paper Doc# US44413318 Titled The Digitization of the World – 

From Edge to Core: Executive Summary,  "Mankind is on a quest to Digitize the world - From 

Edge to Core".  

4.    Attached hereto as Exhibit 32 and incorporated herein by this reference is a true and correct 

Certified copy of a City of Tacoma of Resolution U-10828 of the Tacoma Public Utility Board 

confirming Charter 4.6 requirements for a vote of the people, with “Whereas” In Paragraph 4  

related to City Charter 4.6, which now includes a signed Certification of Authenticity stating that 

the attached exhibit is a true and correct copy of what it purports to be. 

5.     Attached hereto as Exhibit 33 and incorporated herein by this reference is a true and correct 

copy of letters and legislative for RCW 35.94.040, with the 1972 legislative bill files for SB 

2835, including letters from City of Tacoma in support, as provided to me by the Washington 

State Archives. Now Attached as Exhibit 33 and incorporated herein by this reference is a true 

and correct copy of Certification Of Enrollment Substitute House Bill 2639 Chapter 198, Laws 

of 2008 : Amendment to Surplus Property Requirement., in Section (b) Within or without its 

boundaries, which has become unserviceable, inadequate, obsolete, worn out or unfit to be used 

in he operations of the system and which is no longer necessary, material to, and useful in such 

operations. : EFFECTIVE DATE: 06/12/08.  
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Now included and incorporated herein by this reference are true and correct copies of 

certificates of authenticity for Exhibits 33 (d) -(x), signed by Steve Excell, Custodian of Records 

for the Washington State Archives, and appearing in Exhibit 33 (d). 

5. (a)  Attached hereto as Exhibit 33 (a) and incorporated herein by this reference is a true and 

correct copy of the Washington State Session Laws, Chapter 390, 1955: Senate Bill 367 related 

to RCW 54.16.180 Public Utility Districts Sale, Lease, Conveyance of property. 

5. (b) Attached hereto as Exhibit 33 (b) and incorporated herein by this reference is a true and 

correct copy of the Washington State Session Laws, Chapter 143, 1945: House Bill 342 Page 

413 § 6 (M) related to Surplus of Municipal utility property Remington 9512-9514. 

5. (c)  Attached hereto as Exhibit 33 (c)  and incorporated herein by this reference is a true 

and correct copy of the Washington State Session Laws, 1917, Chapter 137: House Bill 337 Page 

573 Titled: "Sale or Lease of Public Utilities Owned by Cities or Towns." - Approved by the 

Governor March 15th 1917.  

5. (d)  Attached hereto as Exhibit 33 (d) and incorporated herein by this reference is a true and 

correct copy of Report of Standing Committee, March 22nd, 1973. Washington State Senate Bill 

No 2835 authorizing an additional method for the disposition of certain property owned by 

municipal utilities. Now included and incorporated herein by this reference is a true and correct 

copy of the Certificate of Authenticity from the Custodian of Records for the Washington State 

Archives from Local Government Committee, (14 pages), 1973 Senate Bill No. 2835.  

5. (e)  Attached hereto as Exhibit 33 (e)  and incorporated herein by this reference is a true 

and correct copy of the Senate Bill No 2835 authorizing an additional method for the disposition 

of certain property owned by municipal utilities. See signed certificate for the Local Government 

Committee 1973 Senate Bill No. 2835, as a part of Exhibit 33 (d). 
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5. (f). Attached hereto as Exhibit 33 (f)  and incorporated herein by this reference is a true and 

correct copy of the Washington State SENATE BILL NO. 2835 Read first time March 14, 1973, 

and referred to Committee. See signed Certificate as a part of Exhibit 33 (d)  

5.(g).  Attached hereto as Exhibit 33 (g)  and incorporated herein by this reference is a true 

and correct copy of the  Letter 3/20/1973 to: Washington ,State Legislature Re: Senate Bill 2835, 

from A. J. Benedetti Director of Tacoma Public Utilities on flexibility "consistent with that long 

enjoyed by Public Utility Districts under RCW 54.16.180,"  See signed Certificate as a part of 

Exhibit 33 (d). 

5. (h) Attached hereto as Exhibit 33 (h)  and incorporated herein by this reference is a true 

and correct copy of the Sign in sheet from March 22nd, 1973 for testifying on Washington State 

Senate Bill No. 2835 at the Local Government Committee. Short Title: Municipal Properties 

Disposal, See signed Certificate as a part of Exhibit 33 (d). 

5. (i) Attached hereto as Exhibit 33 (i)  and incorporated herein by this reference is a true and 

correct copy of the Amendment to Washington State Senate Bill 2835 By Senator Guess, See 

signed Certificate as a part of Exhibit 33 (d). 

5.(j)  Attached hereto as Exhibit 33 (j)  and incorporated herein by this reference is a true and 

correct copy of the Minutes of the Washington State House Local Government Committee from 

April 7, 1973 hearing on ESB2835. Now included and incorporated herein by this reference is a 

true and correct copy of the Certificate of Authenticity from the Custodian of Records for the 

Washington State Archives from Local Government Committee, (20 pages), 1973 Senate Bill 

No. 2835.  

5. (k). Attached hereto as Exhibit 33 (k)  and incorporated herein by this reference is a true 

and correct copy of the REPORT TO Washington State SPEAKER'S OFFICE by Senators 

Rasmussen, Gardner, and T. Peterson Authorizing an additional method for the disposition of 

certain property owned by municipal utilities. Page2 "This is the same as HB 939 which was 
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passed out of this committee on March 16. This bill offers cities a simpler way of disposing of 

property no longer needed for public utility purposes. The public interest is protected by the 

hearing process provided for."   See signed Certificate as a part of Exhibit 33 (J). 

5. (l). Attached hereto as Exhibit 33 (l)  and incorporated herein by this reference is a true and 

correct copy of the Report by Washington State Committee on Local Government April 7th 1973 

Engrossed Senate Bill 2835 -with Memo re. ESB 2835 -by Steve Lundin. See signed Certificate 

as a part of Exhibit 33 (J). 

5. (m) Attached hereto as Exhibit 33 (m)  and incorporated herein by this reference is a true 

and correct copy of the April 6th, 1973 Letter from James W. Guenther, Executive Secretary, 

Washington State Legislative Council, To Representative Joe D. Haussler, Chairman; regarding 

Senate Bill 2835. See signed Certificate as a part of Exhibit 33 (J). 

5. (n). Attached hereto as Exhibit 33 (n)  and incorporated herein by this reference is a true 

and correct copy of the Information regarding Washington State Senate Bill No. 2835 - related to 

Municipal utilities property, disposition. The bill will accomplish procedural flexibility in such 

transactions without repealing the formalized procedures required in the situations involving 

utility operating plant and properties. See signed Certificate as a part of Exhibit 33 (J). 

5. (o). Attached hereto as Exhibit 33 (o)  and incorporated herein by this reference is a true 

and correct copy of the Certification of Enrolled Enactment. Washington State Senate Bill No 

2835. See signed Certificate as a part of Exhibit 33 (J). 

5. (p). Attached hereto as Exhibit 33 (p)  and incorporated herein by this reference is a true 

and correct copy of the Washington State Senate Record and House Record for engrossed Senate 

Bill No 2835. See signed Certificate as a part of Exhibit 33 (J). 

5. (q). Attached hereto as Exhibit 33 (q)  and incorporated herein by this reference is a true 

and correct copy of the Washington  Senate Bill No 2835. First reading March 14th, 1973 
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5. (r). Attached hereto as Exhibit 33 (r)  and incorporated herein by this reference is a true 

and correct copy of the April 7th, 1973 Committee Recommendation by Washington State 

Senators Rassmussen, Gardnerm and Peterson on ESB 2835. Authorizes city legislative 

authorities to sell, lease, or convey property originally acquired for public utility purposes which 

it determines is surplus to the cities needs and not Required for public utility service. See signed 

Certificate as a part of Exhibit 33 (J). 

5. (s). Attached hereto as Exhibit 33 (s)  and incorporated herein by this reference is a true 

and correct copy of the March 16th 1973 Report of Standing Committee on House Bill 939. Now 

included and incorporated herein by this reference is a true and correct copy of the Certificate of 

Authenticity from the Custodian of Records for the Washington State Archives from HOuse of 

Representative Local Government Committee, (13 pages), 1973 House  Bill No. 2835.  

5. (t). Attached hereto as Exhibit 33 (t)  and incorporated herein by this reference is a true and 

correct copy of the Report to Speaker's Office by Representative Kelley Regarding RCW 95.94. 

See signed Certificate as a part of Exhibit 33 ( s ). 

5. (u). Attached hereto as Exhibit 33 (u)  and incorporated herein by this reference is a true 

and correct copy of the Letter  3/5/1973 to: Washington ,State Legislature Re: House Bill 939, 

from A. J. Benedetti Director of TPU  on flexibility "consistent with that long enjoyed by Public 

Utility Districts under RCW 54.16.180," See signed Certificate as a part of Exhibit 33 ( s ). 

5. (v). Attached hereto as Exhibit 33 (v)  and incorporated herein by this reference is a true 

and correct copy of the Minutes from the March 16, 1973 Washington State House Local 

Government Committee meeting on House Bill 939 - Municipal Utilities, Property Disposition. 

Related to Comments by  Mr. Nolan, Deputy City Attorney For Tacoma Public Utilities -with an 

explanation that the bill "allows the municipal utility districts the same privileges in this instance 

as other public and private utility districts." See signed Certificate as a part of Ex. 33 ( s ). 
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5. (w). Attached hereto as Exhibit 33 (w)  and incorporated herein by this reference is a true 

and correct copy of the March 16th 1973 BILL DIGEST FORM by Washington State 

Representative Kelley. See signed Certificate as a part of Exhibit 33 ( s ). 

5. (x). Attached hereto as Exhibit 33 (x)  and incorporated herein by this reference is a true 

and correct copy of the Washington Session Laws of 1973 Chapter 95 Page 695.  

6.     Attached hereto as Exhibit 34 and incorporated herein by this reference is a true and correct 

copy of the Resolution establishing the Net Neutrality Policy of Tacoma City Council and the 

status report for the Open Internet Act, which has passed the House of Congress. Now Attached 

as Exhibit 34 and incorporated herein by this reference is a true and correct Certified copy of 

Tacoma City Council Net Neutrality Resolution No. 39902 - "A RESOLUTION related to Click! 

Network; urgently requesting the Tacoma Public Utility Board to contractually require all 

internet service providers using Click! Network to abide by the Click! Network Open Internet 

Policy supporting net neutrality." Now included is a signed certification of the custodian of these 

records that the attached exhibit is a true and correct copy of what it purports to be. 

6.(a)          Attached hereto as Exhibit 34 (a) and incorporated herein by this reference is a true 

and correct copy of the Page from Library of Congress Website, Last Accessed December 11th 

2019regarding H.R. 1644- Save the Internet Act of 2019 OPEN INTERNET ACT PASSES THE 

US HOUSE OF REPRESENTATIVES On April 10th 2019.  

7.      Attached hereto as Exhibit 35 and incorporated herein by this reference is a true and 

correct copy of Pages from USDA Broadband Opportunity Council 2015 Report. Now Attached 

as Exhibit 35 and incorporated herein by this reference is a true and correct copy of Pages from 

USDA Broadband Opportunity Council 2015 Report and Recommendations, August 20th 2015: 

Pursuant to the Presidential Memorandum on Expanding Broadband Deployment and Adoption 

by Addressing Regulatory Barriers and Encouraging Investment and Training 
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8.       Attached hereto as Exhibit 36 and incorporated herein by this reference is a true and 

correct copy of pages from WA Session Laws of 1911, establishing the Public Service 

Commission. Now Attached as Exhibit 36 and incorporated herein by this reference is a true and 

correct copy of Pages from WA Session Laws of 1911, establishing the Public Service 

Commission Chapter 117 Public Service Commission Law 

9.        Attached hereto as Exhibit 37 and incorporated herein by this reference is a true and 

correct copy of Pierce County Broadband Connectivity and Access Evaluation. Now Attached as 

Exhibit 37 and incorporated herein by this reference is a true and correct copy of Pierce County 

Broadband Connectivity and Access Evaluation Executive Summary 1.2: Background; 

Broadband is Essential. 

10.            Attached hereto as Exhibit 38 and incorporated herein by this reference is a true and 

correct copy screen shot of Mason County PUD3, Chelan PUD, Grant County PUD, NoaNet, 

WAPUDA, pages from Chattanooga Power Board Annual Report. Now Attached as Exhibit 38 

and incorporated herein by this reference is a true and correct copy of a Webpage from Kitsap 

Public Utility District kpud.org ("KPUD") 

10. (a)         Attached hereto as Exhibit 38 (a) and incorporated herein by this reference is a true 

and correct copy of a Webpage from Chelan County's website, ChelanPUD.org. Last Accessed 

December 11th 2019 "Pick A Service Provider" Webpage 

10. (b)         Attached hereto as Exhibit 38 (b) and incorporated herein by this reference is a true 

and correct copy of a Webpage from Mason County Public Utility District #3's website, 

pud3.org. Last Accessed December 11th 2019. 

10. (c)        Attached hereto as Exhibit 38 (c) and incorporated herein by this reference is a true 

and correct copy of a Webpage from Grant County Public Utility District's website, 

grantpud.org. Last Accessed December 11th 2019. 
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10. (d)         Attached hereto as Exhibit 38 (d) and incorporated herein by this reference is a true 

and correct copy of a Washington Public Utility District Association ("WAPUDA") Image 

downloaded from WAPUD website wpuda.org. Last Accessed 12/11/19 

10. (e)      Attached hereto as Exhibit 38 (e) and incorporated herein by this reference is a true 

and correct copy of a Pages from Annual Report Chattanooga, Tennessee's Electric Power Board 

("EPB")'s website, epb.com. Last Accessed 12/11/19. 

11.         Attached hereto as Exhibit 39 and incorporated herein by this reference is a true and 

correct copy of Resolution 40467 and 40468 CITY COUNCIL DECLARATION OF Surplus as 

downloaded from the City’s website, which I witnessed City Council pass. Now Attached as 

Exhibit  39 and incorporated herein by this reference is a true and correct copy of Tacoma City 

County Resolution 40467 A RESOLUTION relating to surplus utility property; 

11. (a)      Attached hereto as Exhibit 39 (a) and incorporated herein by this reference is a true 

and correct copy of 40468 TACOMA CITY COUNCIL DECLARAION OF Surplus as 

downloaded from the City’s website, which Shook witnessed City Council pass 

12.      Attached hereto as Exhibit 40 and incorporated herein by this reference is a true and 

correct copy of Prof. Brown’s on Definition of Public Utilities, from his book Business 

Essentials. 

13.        Attached hereto as Exhibit 41 and incorporated herein by this reference is a true and 

correct copy of Broadband defined as Utility and Telecommunications by WUTC Website Now 

Attached as Exhibit 41 and incorporated herein by this reference is a true and correct copy of 

Broadband defined as Utility and Telecommunications as downloaded from data.wa.gov. 

Washington Utility and Transportation Commission. Last Accessed 12/11/19. 

13. (a)     Attached hereto as Exhibit 41 (a) and incorporated herein by this reference is a true 

and correct copy of 2018 Legislative Report of the Community Economic Revitalization Board 

192



 

 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MASTER DECLARATION  
OF MITCHELL SHOOK                                                - 24 - 
 

       MITCHELL SHOOK 
3624 6TH AVE SUITE C 
TACOMA, WA 98406 

 

("CERB") Washington State Community Economic Revitalization Board Rural Broadband 

Program, Washington State Department of Commerce. Downloaded from CERB's website 

https://www.commerce.wa.gov/building-infrastructure/community-economic-revitalization-

board/rural-broadband/  : also archived at, https://perma.cc/WGX4-JYDV 

14.          Attached hereto as Exhibit 42 and incorporated herein by this reference is a true and 

correct copy of screenshots I took from the Click! website, displaying broadband Internet 

services offerings. Also, a photo I took of the lobby at TPU headquarters in Tacoma about Sept. 

2019. Now Attached as Exhibit 42 and incorporated herein by this reference is a true and correct 

copy of Screen shots I took from the Click! website 

(https://www.clickcabletv.com/products/internet/), displaying broadband Internet services 

offerings Last Accessed 12/11/19; also archived at, https://perma.cc/5WBN-T4S 

14. (a)       Attached hereto as Exhibit 42 (a) and incorporated herein by this reference is a true 

and correct copy of Photo of the lobby taken by Mitchell Shook at TPU headquarters in Tacoma 

September 2019. 

14. (b)    Attached hereto as Exhibit 42 (b) and incorporated herein by this reference is a true 

and correct copy of Screenshot of Click! Network's Plans and Pricing webpage, as accessed on 

June 6, 2019 and captured from https://www.clickcabletv.com/plans/, archived and also available 

at https://perma.cc/8PHC-ZVSE  

15.       Attached hereto as Exhibit 43 and incorporated herein by this reference is a true and 

correct copy of City’s Resolution U-10879, describing Smart City benefits # 16, #17 Uncertain 

Future benefit, Economic Development Benefits #20 of Click!; also pages from the Nation 

Broadband Report. Also, the Key Elements of the Sept 9, 2016 “All In” Business Plan. Now 

Attached as Exhibit 43 and incorporated herein by this reference is a true and correct copy of 

City of Tacoma's Resolution U-10879, A RESOLUTION Relating to Click! Network; approval 

of an All-In business and Tacoma Power funding plan to provide retail telecommunication 
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services. Including # 5 Whereas, customers "shared in part of the Capital Costs of constructing 

the telecommunications system “Describing Smart City benefits # 16, #17 Uncertain Future 

benefit, Economic Development Benefits #20 of Click!. Now included is a signed Certificate of 

the custodian of these records that the attached exhibit is a true and correct copy of what it 

purports to be. 

15. (a)       Attached hereto as Exhibit 43 (a) and incorporated herein by this reference is a true 

and correct copy of Key Elements of the Sept 9, 2016 “All In” Business Plan City of Tacoma's 

Resolution U-10879. See signed Certificate as a part of exhibit 43.  

16.     Attached hereto as Exhibit 44 and incorporated herein by this reference is a true and 

correct copy of  FCC’s Consumer Guide To VoIP Telephone Services. FCC’s Lifeline Program 

Information. Broadband And Phone Equivalent. Now Attached as Exhibit 44 and incorporated 

herein by this reference is a true and correct copy of  Federal Communications Commission · 

Consumer and Governmental Affairs Bureau - FCC’s Lifeline Program Information. Broadband 

And Phone Equivalent, Consumer Guide, Lifeline Support for Affordable Communications, 

Voice over Internet Protocol (VoIP), and Enhanced Lifeline Benefits for Tribal lands 

16. (a)      Attached hereto as Exhibit 44 (a) and incorporated herein by this reference is a true 

and correct copy of Pages from Federal Communications Commission, FCC 19-111, Released: 

November 14, 2019, Fifth Report And Order, Memorandum Opinion And Order And Order On 

Reconsideration, And Further Notice Of Proposed Rulemaking 

17.        Attached hereto as Exhibit 45 and incorporated herein by this reference is a true and 

correct copy of Diane Lachelle, Government and Community Relations Manager Click! 

Network’s Letter related to the organized effort to discredit Click! Now Attached as Exhibit 45 

and incorporated herein by this reference is a true and correct copy of Letter from Diane 

Lachelle, Government and Community Relations Manager, August 12, 2004, to Annie Collins 

Re:  August 12, 2004.  Click! Network’s Letter related to the organized effort to discredit Click! 
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18.         Attached hereto as Exhibit 46 and incorporated herein by this reference is a true and 

correct copy of Casting a Wider Net -How and Why State Laws Restricting Municipal 

Broadband Networks Must Be Modified -Jeff Stricker, Washington Law Review. Now Attached 

as Exhibit 46 and incorporated herein by this reference is a true and correct copy of Casting a 

Wider Net -How and Why State Laws Restricting Municipal Broadband Networks Must Be 

Modified -Jeff Stricker, Washington Law Review Vol. 81:589 

19.   Attached hereto as Exhibit 47 and incorporated herein by this reference is a true and correct 

copy of a News Tribune Editorial describing Rainier Connect’s opposition to creation of Click!. 

Also, evidence of campaign contributions by Rainier to support Tacoma’s current Mayor in her 

last campaign. And, evidence of the corporate structure of Rainier, showing control of Tacoma’s 

Best Internet, as downloaded from the Washington UTC website. Now Attached as Exhibit 47 

and incorporated herein by this reference is a true and correct copy of Newspaper Page from 

Tacoma News Tribune, Tacoma, WA 4/21/08  Page: B05 EDITORIAL: "From critic of Click! to 

business partner" Editorial describing Rainier Connect’s opposition to creation of Click!  

19. (a)    Attached hereto as Exhibit 47 (a) and incorporated herein by this reference is a true and 

correct copy of an Organizational chart of Mashell, Inc of Rainier Connect as downloaded from 

the Washington State Utility and Telecommunications Website. Evidence of the corporate 

structure of Rainier, showing control of Tacoma’s Best Internet. : 2018 Mashell Telecom State 

USF Petition -Partly Redacted UT-170857 

19. (b)    Attached hereto as Exhibit 47 (b) and incorporated herein by this reference is a true 

and correct copy of Evidence of campaign contributions by Rainier to support Tacoma’s current 

Mayor in her last campaign 

20.        Attached hereto as Exhibit 48 and incorporated herein by this reference is a true and 

correct copy of Tacoma Series 2017 Electric System Revenue Bond Offering -Annual Budget 

and Description Of Click. 2017 -18 and 2019-2020 and City budget report showing funding for 
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click ! Now Attached as Exhibit 48  and incorporated herein by this reference is a true and 

correct copy of Tacoma Series 2017 Electric System Revenue Bond Offering -Annual Budget 

and Description Of Click!. 2017 -18 as downloaded from City of Tacoma's website 

20. (a)       Attached hereto as Exhibit 48 (a) and incorporated herein by this reference is a true 

and correct copy of Pages from 2016 SUPERINTENDENT’S REPORT TACOMA POWER 

From TPU's annual 2016 report as downloaded from the City of Tacoma's Website. 

20. (b)        Attached hereto as Exhibit 48 (b) and incorporated herein by this reference is a true 

and correct copy of Pages from 2019-2020 and City of Tacoma Operating & Capital Budget 

report showing funding for Click! as downloaded from the City of Tacoma's Website -2017-2018 

Adopted Budget. As I downloaded from City website, at: 

https://cms.cityoftacoma.org/finance/budget/2017-2018/Adopted_2017-2018_Budget.pdf 

Archived by permalink available at: https://perma.cc/C6CC-FEW6  

21.      Attached hereto as Exhibit 49 and incorporated herein by this reference is a true and 

correct copy of a Brief History of American Telecommunications Regulation, by Tim Wu. 

Now Attached as Exhibit 49 and incorporated herein by this reference is a true and correct copy 

of  a Brief History of American Telecommunications Regulation, by Tim Wu. As I downloaded 

this in 2019, Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=965860, archived 

at: https://perma.cc/XR5E-A5DZ 

22.       Attached hereto as Exhibit 50 and incorporated herein by this reference is a true and 

correct copy of Purpose and Conclusion of the 1996 City Broadband Study. Now Attached as 

Exhibit 50 and incorporated herein by this reference is a true and correct copy of Pages from the 

Telecommunications Study undertaken by Tacoma Public Utility and attached as Exhibit to 

Resolution No 33668, approved April 8th 1997; also, this Telecommunications Study is an 

Exhibit to Resolution U-9258, as Certified in Exhibit 10 (a) of Shook Decl. 10/30/19.. Purpose 

and Conclusion of the 1996 City Broadband Study.  Economic Development in the Greater 
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Tacoma/Pierce County Area, 1997 Report. Produced for Tacoma Public Utilities 

Telecommunications Study. APEX Business Solutions Project Team 

23.    Attached hereto as Exhibit 51 and incorporated herein by this reference is a true and 

correct copy of pages from Travis, Hannibal. “WI-FI Everywhere: Universal Broadband Access 

as Antitrust and Telecommunications Policy.” American University Law Review 55, no.6 

(August 2006): 1697-1880.WI-FI Everywhere: Universal Broadband Access as Anti-Trust. 

Hannibal Travis. 

24.        Attached hereto as Exhibit 52 and incorporated herein by this reference is a true and 

correct copy of Harvard Study on Broadband Prices, 2018-01-10. Pricing Study. Talbot, David, 

Hessekiel, Kira, Kehl, Danielle. Community-Owned Fiber Networks: Value Leaders in America 

(January 2018). Available at: cyber.harvard.edu/publications/2018/01/community fiber". With an 

archive PDF available at, https://perma.cc/4WX6-S7GX, also at,  

https://dash.harvard.edu/handle/1/34623859 

25.       Attached hereto as Exhibit 53 and incorporated herein by this reference is a true and 

correct copy of pages from National Telecommunications & Information Administration report. 

accessed on 10/30/19, available at; https://broadbandusa.ntia.doc.gov/sites/default/files/resource-

files/bbusa_why_does_broadband_matter.pdf; also archived at: https://perma.cc/82KS-ZN6S 

26.        Attached hereto as Exhibit 54 and incorporated herein by this reference is a true and 

correct copy of Pierce County Resolution R2019-74 Declaring Broadband to Be Essential. A link 

to the Broadband Report is available at, https://www.piercecountywa.gov/broadband,  I have 

requested Certification of this from Bill Vetter at Pierce County on 1/18/2020,  

27.         Attached hereto as Exhibit 55 and incorporated herein by this reference is a true and 

correct copy of a City of Tacoma’s Resolution 39577 containing: WHEREAS the concerns 

raised about the current cost allocation methodology are significant and must be resolved and 

transcript of council meeting where City Attorney Bill Fosbre answers Council Member 
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Blockers’ question about the Coates lawsuit. Now Attached as Exhibit 55 and incorporated 

herein by this reference is a true and correct, certified, copy of Tacoma’s Res. 39577 containing: 

WHEREAS the concerns raised about the current cost allocation methodology are significant and 

must be resolved. 

27. (a)     Attached hereto as Exhibit 55 (a) and incorporated herein by this reference is a true 

and correct copy of a Tacoma City Council Meeting Remote Broadcast Captioning, 3/26/19, a 

transcript of council meeting where City Attorney Bill Fosbre answers Council Member 

Blockers’ question about the Coates lawsuit. I provide this as additional proof that there was 

never an audit of Click!, as requested by City Council’s Resolution 39577. 

28.       Attached hereto as Exhibit 56 and incorporated herein by this reference is a true and 

correct copy of Utility Tax Pages from City of Tacoma's Website, also the City’s Purchasing 

Policy. Now Attached as Exhibit 56  and incorporated herein by this reference is a true and 

correct copy of Utility Tax Pages from City of Tacoma's Website Taxes Click Pays -------

UTILITY TAXES -City Description of Tax Code. UTILITY TAX ON 

TELECOMMUNICATIONS as captured from City Website on 11/30/19, available at: 

https://www.cityoftacoma.org/government/city_departments/finance/tax_and_license/city_taxes/

utility_tax 

28. (a)     Attached hereto as Exhibit 56 (a) and incorporated herein by this reference is a true 

and correct copy of a screenshot of Tax Classifications from the City of Tacoma's Website, 

avilible at: https://www.cityoftacoma.org/cms/One.aspx?portalId=169&pageId=144569 Last 

Accessed: October 30th, 2019, archived copy, also available as  https://perma.cc/VG4E-W6TR 

28. (b)    Attached hereto as Exhibit 56 (b) and incorporated herein by this reference is a true 

and correct certified copy of Resolution No 39236 authorizing the City to submit a levy for an 

additional 1.5% Earnings Tax on Utility Companies to voters. 
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28. (c)     Attached hereto as Exhibit 56 (c) and incorporated herein by this reference is a true 

and correct copy of Pages 10, 15, 19, and 55 from the Tacoma Power 2018 Annual Financial 

Report Available at: https://www.mytpu.org/wp-content/uploads/PowerAnn18-Final.pdf 

29.      Attached hereto as Exhibit 57 and incorporated herein by this reference is a true and 

correct copy of a page describing Click!. FTTH services. I can testify that Click! provides 

“Voice Packages” to the ISP partners. These packages offer prioritization of data packets that 

enable telephone services to operate over Click! (ISP Agreement is Confidential and Available 

On Court Order). Now Attached as Exhibit 57  and incorporated herein by this reference is a 

true and correct copy of AMENDMENT NO. 7 TO ISP ADVANTAGE AGREEMENT - 

Showing Click! Network Role and Responsibilities and ISP Role and Responsibilities. The 

original reference was an error. This is Plaintiff’s own business agreement with Defendant.  

30.       Attached hereto as Exhibit 58 and incorporated herein by this reference is a true and 

correct copy of information related to Anacortes, WA broadband program, along with the U.S. 

Census Bureau report for 1907 on Telephones Farmer Lines, Coops And Mutual Phone 

Companies.  

30. (a)     Attached hereto as Exhibit 58 (a) and incorporated herein by this reference is a true 

and correct copy of Resolution No 2013 of the City Council of the City of Anacortes concerning 

the development of a Fiber-Optic-Based Internet Network  Signed by Laurie M Gere, Mayor 

30. (b)    Attached hereto as Exhibit 58 (b) and incorporated herein by this reference is a true 

and correct copy of Slides from 2019 City of Anacortes Council Meeting, As downloaded on 

12/8/19 from: 

https://anacortes.granicus.com/MetaViewer.php?view_id=&clip_id=474&meta_id=24966 ; also 

acchive copy availible at. https://perma.cc/S824-3WYN . 

30. (c)      Attached hereto as Exhibit 58 (c) and incorporated herein by this reference is a true 

and correct copy of "Access - Anacortes Fiber Internet - Frequently Asked Questions accessed 
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on 12-7-19, available at, https://www.anacorteswa.gov/1106/FAQs" , archived at: 

https://perma.cc/HSY3-EUSC 

31.      Attached hereto as Exhibit 59 and incorporated herein by this reference is a true and 

correct copy of, Affidavit and Resume of Terry Dillon Confirming Telecommunication System. 

32.     Attached hereto as Exhibit 60 and incorporated herein by this reference is a true and 

correct copy of About NBN Australia, from NBN website. Now Attached as Exhibit 60 and 

incorporated herein by this reference is a true and correct copy of NBN Australia - NBN Co 

Corporate Plan 2020-23 as download on 11/30/19, from: 

https://www.nbnco.com.au/content/dam/nbnco2/2019/documents/media-centre/corporate-plan-

report-2020-2023.pdf ; archive availible at : https://perma.cc/XJW7-CLTB 

33.       Attached hereto as Exhibit 61 and incorporated herein by this reference is a true and 

correct copy of pages Striking Telegraph and Telephone and replacing those terms with 

Telecommunications, from Laws of 1985. Ch. 450, Sec. 13, Pgs. 1978 -1995.. 

34.       Attached hereto as Exhibit 62 and incorporated herein by this reference is a true and 

correct copy of MSA Agreement with CenturyLink and Integra as provided to me by TPU. Now 

Attached as Exhibit 62 and incorporated herein by this reference is a true and correct copy of  

Master Communications Service Agreement November 17th, 2008 between City of Tacoma 

D.B.A. Click! Network and CenturyTel 

34. (a)    Attached hereto as Exhibit 62 (a) and incorporated herein by this reference is a true and 

correct copy of  Master Communications Services Agreement November 6th, 2002 between City 

of Tacoma D.B.A. Click! Network and Integra Telecom 

35.      Attached hereto as Exhibit 63 Nov. 20, 2019 City Council Action Memorandum, for 

Cable TV Franchise Agreement with Rainier Connect. Now Attached as Exhibit 63 and 

incorporated herein by this reference is a true and correct copy of  -City Council Action 
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Memorandum, re: Rainier Franchise Ordinance & November 20, 2019 Letter from Jeff Lueders, 

Cable Communications & Franchise Services Manager   

36.      Attached hereto as Exhibit 64 and incorporated herein by this reference is a true and 

correct copy of pages from Click! contract with the City of Tacoma Public Library system, with 

recent Service Order information. As provided to me in a public record request by Defendant in 

2019. Now Attached as Exhibit 64 and incorporated herein by this reference is a true and correct 

copy of Click! Tacoma Public Library Agreement  Contract 16-01 Broadband Services 

Agreement Click!/Tacoma Public Library Service Orders No. 1, No.2, No. 3, No. 4, No. 5, No. 

6, No. 7, No. 8, and No. 9, as provided by my public records request.  

36. (a)     Attached hereto as Exhibit 64 (a) and incorporated herein by this reference is a true 

and correct copy of Click! Tacoma Public Library Agreement  Contract 07-01 Broadband 

Services Agreement Click!/Tacoma Public Library   

37.       Attached hereto as Exhibit 65 and incorporated herein by this reference is a true and 

correct copy of pages I downloaded from the American Registry for Internet Numbers (ARIN) 

website. I can personally testify to the shortage. I recently sought a small allotment of IP address 

from ARIN and the waiting list process, described in this Exhibit 65, took over a year for me to 

complete. I diligently pursued my application for a /22 assignment, which is the equivalent of 

just 1024 IpV4 addresses. My Initial Request, was submitted on 3/30/2018, and my IP addresses 

were finally issued on 9/4/2019. Now Attached as Exhibit 65 and incorporated herein by this 

reference is a true and correct copy of "Web article regarding ARIN IPv4 Free Pool reaches Zero 

NTIA Seeks Input FINAL, accessed on December 2nd 2019, available at, 

https://www.arin.net/vault/announcements/2015/20150924.html ;  also archive available at: 

https://perma.cc/6BDT-774H " 

37. (a)   Attached hereto as Exhibit 65 (a) and incorporated herein by this reference is a true and 

correct copy of Web article regarding RIPE NCC has run out of IPv4 Addresses. as accessed on 
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December 2nd 2019. available at: https://www.ripe.net/publications/news/about-ripe-ncc-and-

ripe/the-ripe-ncc-has-run-out-of-ipv4-addresses . 

37. (b)     Attached hereto as Exhibit 65 (b) and incorporated herein by this reference is a true 

and correct copy of Wikipedia Article describing depletion of IPv4 Addresses accessed on: 

December 2nd 2019. Available at: https://en.wikipedia.org/wiki/IPv4_address_exhaustion also 

archive available at: https://perma.cc/5CMN-C7GQ . 

38.           Attached hereto as Exhibit 66 and incorporated herein by this reference is a true and 

correct copy of pages from Click! Telecommunication Franchise with Pierce County and 

Puyallup. Now Attached as Exhibit 66 and incorporated herein by this reference is a true and 

correct copy of  Puyallup Telecommunications Franchise Agreement with Click!  

38. (a)       Attached hereto as Exhibit 66 (a) and incorporated herein by this reference is a true 

and correct copy of Pierce County Telecommunications Franchise Agreement with Click!  

End Of Shook Declaration 12/12/19 Part 1 

Shook Declaration 12/12/19 PART 2 
Exhibits 67 to 67 (j) 

39.       Attached hereto, as Exhibit 67 and incorporated herein by this reference are true and 

correct copies of historical Public Service Magazine pages, related to the power struggles at the 

time RCW 35.94 was written. These are examples of the Private Power Trusts’ Propaganda 

efforts to oppose public power and the BONE BILL. I have downloaded these from the Internet. 

Also included is historical information on efforts by public power to promote benefits of public 

power, including a letter by Honorable Homer T. Bone, obtained from the Library of University 

of Puget Sound.  Now Attached as Exhibit 67 and incorporated herein by this reference is a true 

and correct copy of Minutes of the Freeholders' Charter Commission November 10th, 1926. 
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39. (a)    Attached hereto, as Exhibit 67 (a) and incorporated herein by this reference are true 

and correct copies of the 1942 photo of Hon. Homer T. Bone, from the Homer T. Bone papers at 

the University of Puget Sound Collins Memorial Library, Archives & Special Collections. 

39. (b)     Attached hereto, as Exhibit 67 (b) and incorporated herein by this reference are true 

and correct copies of Mr. Bone's Speech from 1932 from the Homer T. Bone papers at the 

University of Puget Sound Collins Memorial Library, Archives & Special Collections. 

39. (c)      Attached hereto, as Exhibit 67 (c) and incorporated herein by this reference are true 

and correct copies of, Bone, Honorable Homer Truett (1883 - 1970) HistoryLink.org Essay 5628 

Available at: https://historylink.org/File/5628, also as archive: https://perma.cc/H3UT-Q56R 

39. (d)     Attached hereto, as Exhibit 67 (d) and incorporated herein by this reference are true 

and correct copies of Public Ownership Magazine September - October 1924 Vol VI. 

39. (e)     Attached hereto, as Exhibit 67 (e) and incorporated herein by this reference are true 

and correct copies of Pages from a Letter from the Acting Chairman of the Federal Trade 

Commission in Response to Senate Resolution No. 83, Seventieth Congress, A Monthly Report 

on the Electric Power and Gas Utilities Inquiry. Filed with the Secretary of the Senate, October 

15, 1935 

39. (f)       Attached hereto, as Exhibit 67 (f) and incorporated herein by this reference are true 

and correct copies of Public Service Magazine, January 1919, Notable cartoon appearing on page 

30 of magazine. 

39. (g)     Attached hereto, as Exhibit 67 (g) and incorporated herein by this reference are true 

and correct copies of Public Service Magazine, July 1919 

39. (h)     Attached hereto, as Exhibit 67 (h) and incorporated herein by this reference are true 

and correct copies of Public Service Magazine, June 1919 

39. (i)      Attached hereto, as Exhibit 67 (i) and incorporated herein by this reference are true 

and correct copies of Public Service Magazine, March 1920 
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39. (j)      Attached hereto, as Exhibit 67 (j) and incorporated herein by this reference are true 

and correct copies of Taunton Municipal Lighting Plant Home page, accessed December 1st 

2019. Available at: http://www.tmlp.com/page.php?content=history#&panel1-1 ; also as 

archived at : https://perma.cc/8VB7-ECVU 

End Of Shook Declaration 12/12/19 Part 2 

Shook Declaration 12-30-19 
Exhibits 68 to 90  

I, Mitchell Shook, declare as follows: I am a resident of Tacoma, ratepayer of Tacoma Public 

Utilities, taxpayer to City of Tacoma, and customer of Click!, the municipal broadband 

telecommunications system operated by Tacoma Public Utilities. I am an expert in matters 

related to Click! Network and the ISP industry, having over 20 years of experience working with 

Click!, and with other municipal open access systems, in my role as Founder and CEO of 

Advanced Stream, an Internet Service Provider that operates on Click! Network. Over these 20 

years I have obtained a tremendous amount of firsthand knowledge about Click! I am over the 

age of eighteen, competent to testify in this matter, and make this declaration on my own 

personal knowledge.  

1.            I consistently monitor Click!’s financial statements, on a monthly basis, and have done 

so since January 2012. From my careful consideration and detailed understanding of Click!’s 

financial information, which I have honed over these past 8 years in reviewing this information, 

it is my understanding and estimation that Click! is earning about $4 million per year in profit 

from its operations, when viewed as an enterprise, without the burden of unrelated governmental 

“assessments.” My definition of “assessments are expenses unrelated to running the Click! 

enterprise. These profits from Click! operations offset costs for constructing and maintaining a 

network Tacoma Power requires for managing its power grid and substations. By sharing in 

these costs, Click! saves the electrical utility money. If called to testify, I can clearly show that 

Click! pays more than its fair share of such costs and taxes. 
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2.          Click! has always been organized as separate entity, or Department, with its own General 

Manager and employee organization structure and Organization Chart. The City Finance 

Department prepares, and tracks Click!’s income and expenses separately, producing a monthly 

and annual “Operational Summary.” It never breaks out the financial numbers, tracking the 

performance of any other Tacoma Power divisions. I believe this is more evidence of the fact 

Click! provides a unique utility service and is a separate system. I have witnessed many 

examples of Click!’s telecommunications products being recognized, offered and operated as a 

separate utility within TPU. Click! has its own customer marketing and billing programs, 

separate from Tacoma Power and Tacoma Water. Click!’s customer service, customer care and 

payments center is provided separately from the TPU utility services, at a different counter, 

inside the lobby of TPU. Click! is even more separate than Tacoma Water and Tacoma Power, 

who share a common payment counter. 

In addition to wholesale telecommunication service, TPU also provides wholesale water and 

power services. In 2018, TPU’s annual report showed wholesale power revenue of $47 million 

and wholesale water revenue of $3,253,029 in 2018. I have provided pages from the annual 

reports as in my Exhibit 75, below. 

3.            Through my many public records requests, related to Click!’s financial statements, I 

have uncovered documentation that shows, in the most recent biennium, Click! was burdened 

with an allocation of $2.7 million in “assessments,” that appear as expenses on Click!’s operation 

summaries, but are not directly related to the provision of Click!’s telecommunications services. 

4.           In 2015, the cost allocation formulas, that distributes the direct operational, maintenance 

and capital costs for the network, between Tacoma Power and Click!, were revised. This resulted 

in shifting costs from Tacoma Power onto Click!. Previously there was an approximate 75% to  

25%  split of costs, with Click! paying the 75% portions, but that changed in 2015, to a higher 

94% burden on Click!. The current ratio for sharing these costs remains at 94% for Click! and 

6% to Tacoma Power. The 2015 change in allocation formulas resulted in an additional $5.7 
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million in annual expenses being shifted onto Click! beginning in 2015. That $5.7 million 

number was reported in the TPU annual report for 2015. 

5.          The need for Broadband is generally increasing, in Tacoma and worldwide. Click! users 

are transmitting more data, year over year. Click!’s revenue from broadband services is 

increasing. For example, in October 2017, Click! generated $695,919 in Data Transport and 

Broadband revenues, increasing to $768,573 in 2018. I have provided the Operations Summaries 

for Oct 17, and Oct. 18, below as Exhibit 76. Since 2015. Click! has returned to profitability, 

even with the unrelated interdepartmental “assessments” under governmental accounting 

methods, and even with the onerous 94% allocations from the 2015 allocation formulas 

adjustments. Additionally, it is my understanding that these formulas unfairly allocated general 

government’s costs onto Click!, since I-NET pays no share of the costs for maintaining TPU’s 

network, while I-NET uses 36 strands of backbone fiber, and Click!, only uses 12 strands. Yet, 

Click! suffers the burden of a 94% allocation. 

6.        It is also my understanding that these formulas and policies were put in place by Director 

Gaines in 2015 and had the result of disparaging Click!’s performance. I was at the meetings, 

where these were policies were implemented and also, later, when the financial results they 

produced were presented to City policy makers. The Director was later fired, after caught 

including unauthorized “inferred debt” expenses that concocted Click!’s “losses.” The Director 

used these losses to support his plan to negotiate a transfer of Click! to a private company, Wave 

Broadband, without City Council’s prior approval for such negotiations. Mr. Gaines presented 

those (“his”)  “losses” to the media and to City Council, as if they were in fact real, and used 

them to support of his personal efforts to dispose of to Click!. The financial numbers were not 

accurate or real numbers. They were not produced by the City Finance Department. I was a 

firsthand witness to these presentations and the consequences. 

7.        After Director Gaines was fired, more information about his actions came out. In a 2019 

podcast interview, TPU Board Member Bryan Flint, described Director Gaines accounting 

206



 

 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MASTER DECLARATION  
OF MITCHELL SHOOK                                                - 38 - 
 

       MITCHELL SHOOK 
3624 6TH AVE SUITE C 
TACOMA, WA 98406 

 

methods, and the Director’s attempts to disparage Click!, by saying the Director had added in 

“everything and the kitchen sink” to make the numbers look bad. As a board member of TPU, I 

consider Mr. Flint’s statements to be the admission of a party-opponent. I posted a video of 

Board Member Flint’s comments on YouTube, available here: https://youtu.be/8atnBaxl1Rk . 

8.         Tacoma City Council Member Ibsen, in a public meeting, compared Director Gaines’ 

actions to those of a “dishonest cashier” stealing from the register. As he is a City Council 

Member, I consider Mr. Ibsen’s statements to be the admission of a party-opponent. I made a 

short video of that statement and posted it on YouTube, available here: 

https://youtu.be/Vi7fA_dmqcU. 

9.         It is my understanding and firm belief, based on a wide range of firsthand experiences 

and evidence I have obtained over many years, evidence much to extensive to list here, that a 

conspiracy indeed exists to destroy Click! Network and thereby eliminate municipal competition 

from the broadband market in Pierce County. That evidence is beyond the scope of this case, but 

worth noting, since it explains the reason why this case is here in the first place. If called on to 

explain this, I could easily testify for several days about the nature of the conspiracy, and provide 

my extensive firsthand evidence, which is in my possession, related to the scheme and the 

financial shenanigans to discredit Click!. This scheme, I should mention, extends to the 

backroom RFI process that has led to the privatization plan now before this Court. That process 

was particularly tainted by the inclusion of a sham bidder, Yomura Fiber, which my research and 

evidence reveals was not a real company with any capability or experience relevant to the RFI 

process; yet, City staff falsely represented to policymakers that Yomura as a bonified entity and 

viable finalist in the process. 

10.      I also know that influential, powerful, local political and private interests have conspired 

to destroy Click! for the benefit of their friends, who are in private competition with Click!’s 

municipal system, or similar systems now formed, and being formed, across our county. One 

example is Michael Crowley, a former mayor of Tacoma, who has opposed Click! for many 
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years. He has told me of his opposition. He is one of the Plaintiffs in the Coates v City of Tacoma 

case that attempted to shut Click! down. Mr. Crowley is friends with Leo Hindery, a powerful 

and influential cable industry pioneer. Mr. Hindery told me, in a personal phone call in 2015, of 

his opposition to Click! and public broadband generally. Mr. Hindery is well known to have 

opposed Click!, since before its creation. I spoke with Mayor Ebersol about the incident of Mr. 

Hindery coming to the Mayor’s office and begging the Mayor to stop the creation of Click! 

Network. Mayor Ebersol confirmed the visit to his office, and Mr. Hindery’s intense opposition 

to Click! at the time of its creation. Mr. Hindery was the president of TCI at the time, the 

incumbent cable company in Tacoma, which later became Comcast in Tacoma. Municipal 

competition represented a real threat to their business prospects. Mr. Steve Klein, who was 

Tacoma Power Superintendent during the planning, creation and construction of Click!, and is 

often referred to as the “Father of Click! Network” has confirmed my views and understanding 

these events on page 8 in his Sept. 26, 2017 deposition taken by David Jurca in connection with 

the Coates case. I have provided the pertinent pages of that deposition below, as Exhibit 74. In 

this deposition, Mr. Klein refers to the fact that he is sometimes considered the “Father of Click! 

Network.” 

11.      In 2016, City Policy Makers declared they were unanimously committed to Click! and 

decided to go “All In”, with TPU Board Resolution U-10879, passed on Sept 28, 2016. 

Subsequently, recognizing that Click! had never been properly audited, as an enterprise, and 

citing great uncertainty over the numbers, the City Council voted to conduct and audit, in 

Resolution 39577; but, that audit was never conducted or completed. At a City Council meeting 

in March 2019, Council Member Blocker asked City Attorney Fosbre why the audit had not been 

done. Mr. Fosbre responded by explaining that the audit could show losses greater than expected, 

which would be harmful to the City’s defense in a lawsuit against the, Coates v. Tacoma (2017), 

which was brought by Rate Payers seeking relief under the accountancy act. I consider this an 

admission of a party opponent and have posted those comments on YouTube. I also consider this 

another example of the fraud and bad faith surrounding City staff’s efforts to disposing of the 
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system. Determining the proper value of the system, is an obvious step in disposing of any 

municipal asset. The exchange between Council Member Blocker and the City Attorney occurs 

at 47 seconds into this video: https://youtu.be/s2zOqqLCT4M 

12.         It is my understanding that the Coates v. Tacoma, lawsuit, was a primary reason for 

policymakers to initiate the RFI process, and seek information on alternative paths forward for 

Click!. City Council’s concerns over potential harm, represented by this lawsuit, was cited in the 

TPU Resolution U-10988 and Council Resolution No. 39930, which canceled the All In Plan. It 

is my understanding that the decision to pursue privatization of Click! Network was not based on 

any financial information, since no audit has ever been done to resolve the great concerns that 

were cited in the Audit Resolution 39577. No appraisal of the business has ever been completed, 

nor any evaluation of the market value of the Click! brand. The Click! brand was heavily 

promoted in the community for the past 20 years. In my estimations, the sponsorships, events 

and marketing budgets for these promotional efforts amounted to millions of dollars. 

13.          In the Coates v Tacoma Case, Pierce County Superior Court 17-2-08907-4, the City’s 

Attorney, Kari L. Vander Stoep, sought a Stay to prevent immediate enforcement of a partial 

summary judgment against the city in Superior Court.  That Motion For Entry Of Cr 54(8) 

Findings And Final Judgment(S) And A Stay Of Litigation Or New Trial Date was filed on 

March 2, 2018. It asked the Court to stay enforcement of the court’s Order until the City's appeal 

has run its course. In the Proposed Findings attached to that motion, at Finding #8, there was this 

statement: “8). Given the magnitude of the issues in dispute and the ultimate outcome's effect on 

the City, Tacoma Power, and Click customers, the Court should also stay enforcement of the 

judgment on its Order until the City's appeal has run its course. If City were forced to promptly 

shut down Click, there would be an immediate negative impact on Click's customer base, which 

includes elderly, low-income, governmental, and student users who would suddenly be without 

service. In addition, Click would lose all of its customers, employees, and goodwill.” It is my 

understanding that the potential shutting down of Click!, described in this motion, compelled 
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Council to pursue the privatization of Click! Network. My understanding is that privatization 

represented a sort of “lifeline” for Click! and the customers, to avoid the dire outcome described 

in the City’s March 2, 2018 Motion. 

14.        It is my understanding that the City has never done a product line profitability analysis of 

Click! and has no idea if Click! is profitable or not. At the September 9th, 2019 oral argument in 

the Coates v. Tacoma case, Ken Masters, the attorney representing the City was asked by the 

Court if there were any disputed issues. Mr. Masters stated that losses were a disputed issue. The 

City won the appeal in the Coates case, so the issue of Click! profitability was never resolved by 

the case. 

15.         I participated in the RFI process and submitted the requested “information,” essential 

advising the City to “Stay the Course,” do an audit and collaborate with Pierce County to expand 

the network. There was no indication the City was looking for someone to completely take over 

the operation of Click! under a total privatization scheme. City officials, and their consultant, 

JoAnne Hovis, sought my advice on the best direction forward for Click!, and I provided my 

input into that process. The process was identified as an RFI/Q, there was no mention of a “P” or 

an “RFP.” The RFI/Q indicated that an RFP might be issued in the future. It was not apparent to 

me that City staff was seeking a proposal to take over the enterprise. I was not aware the City 

was selling Click!. Michaele Lafreniere, who attended the meeting with me, where I presented 

my RFI response has signed a declaration saying that he also was unaware the City was 

attempting to sell Click! or soliciting offers for its acquisition. In my opinion there has was no 

bidding for Click! and the present privatization agreement cannot possibly represent fair value 

with a bidding process. There has certainly been no sealed bids or RFP since the surplus 

resolutions were passed declaring Click! as surplus. The process was particularly tainted by a 

fraudulent misrepresentations. Once example is Click!’s annual revenues in the RFI. The RFI 

indicated that Click! only had $2.2 Million a year in annual revenue, when the actual amount is 

ten times that amount. This is more one example of City bad faith in pursuing a legitimate offer 
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or valuation of the System. Another example is that the RFI indicated, on page 5, under the 

Network Overview section, that Click! has been allocated 12 fiber strands in TPU’s 180-count 

network backbone, using eight strands for the HFC network and four strands for commercial 

broadband services, yet the final IRU is set to convey 108 strands. Another example of the 

fraudulent process is the fact that the IRU waves all pole attachment charges, as I cited for the 

Court in my Shook Decl. 11/1/19, Ex. 29 Pg. 115/2156. This fact, that there were no pole 

attachment charges, was not disclosed to me. As a participant in this RFI process the fact all the 

strands of fiber were being considered for conveyance, and no pole attachment charges were 

expected, would have been important to know. This important information was not disclosed. 

      Further evidence of the conspiracy is the fact that I was never informed City would violate its 

own Resolution, which I included in my Declaration, Shook Decl. 12/12/19, Ex. 32. Pg. 1, Ln. 

20, confirming the City understood and resolved that a public vote over disposal of municipal 

utility assets was required under the City Charter. In responding to the RFI, I detrimentally relied 

on the City’s assurance of a public vote. Knowing the popularity of the System, there is no 

chance such a vote would ever pass at the ballot. Click! is loved by the community, as shown by 

the City’s own many surveys. 

16.        Attached hereto as Exhibit 68 and incorporated herein by this reference is a true and 

correct copy of the American Public Power Association article, Multiservice utilities: A one-stop 

shop for communities. As downloaded by me, As seen 12/17/19, Available at: 

https://www.publicpower.org/periodical/article/multiservice-utilities-one-stop-shop-communities 

; also archived at: https://perma.cc/FCJ3-XS9U 

17. Attached hereto as Exhibit 69 and incorporated herein by this reference is a true and correct 

copy of 1.) an Article from the Institute for Local Self Reliance: Comcast Spends Big on Local 

Elections: Would Lose Millions in Revenue from Real Broadband Competition, also 2.) Broad-

Banned: The FCC’s Preemption Of State Limits On Municipal Broadband Emory Law Journal, 

Vol. 68:407; also, 3.) a Law Review article, Measuring Monopsony: Using The Antitrust 

Toolbox William & Mary Law Review Vol. 57:299, also copies of Comcast Time Warner 
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Merger press releases, also a U.S. Dept. of Justice Press Release on Comcast -Time Warner 

Merger. Now Attached as Exhibit 69 and incorporated herein by this reference is a true and 

correct copy of an Article from the Institute for Local Self Reliance: Comcast Spends Big on 

Local Elections: Would Lose Millions in Revenue from Real Broadband Competition, as 

downloaded by me and last seen 12/17/19, Available at: 

https://muninetworks.org/sites/www.muninetworks.org/files/2017-11-comcast-fort-collins-

seattle-competition-policy-brief.pdf  ; also, archived at: https://perma.cc/6DQX-CQN7 

17 (a).     Attached hereto as Exhibit 69 (a) and incorporated herein by this reference is a true 

and correct copy of  Broad-Banned: The FCC’s Preemption Of State Limits On Municipal 

Broadband Emory Law Journal, Vol. 68:407; 17. (b)  

17. (b),       Attached hereto as Exhibit 69 (b) and incorporated herein by this reference is a true 

and correct copy of the a U.S. Dept. of Justice Press Release on Comcast -Time Warner Merger. 

I downloaded this from the U.S.  Dept. of Justice’s website, last seen 12/17/19 and Available at: 

https://www.justice.gov/opa/pr/comcast-corporation-abandons-proposed-acquisition-time-

warner-cable-after-justice-department; also, I saved an archived  copy at: 

https://perma.cc/6SM8-5DJK 

17 (c).   Attached hereto as Exhibit 69 (c) and incorporated herein by this reference is a true 

and correct copy of a Comcast Press Release from 2014, which  I downloaded this from 

Comcast’s website on 12/17/19 from this URL: https://www.cmcsa.com/news-releases/news-

release-details/comcast-and-charter-reach-agreement-divestitures  ; also, my  archived copy at: 

https://perma.cc/C475-NGNX 

17 (d).      Attached hereto as Exhibit 69 (d) and incorporated herein by this reference is a true 

and correct copy of William & Mary Law Review: Measuring Monopsony Vol. 57 | Issue 1 2015 

17. (e) .     Attached hereto as Exhibit 69 (e) and incorporated herein by this reference is a true 

and correct copy of  Baller Stokes article on: State Restriction on Community Broadband 
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Services or Other Public Communications Initiatives - July 1, 2019 as seen 12/17/19 and 

available at: http://www.baller.com/wp-content/uploads/Baller-Stokes-Lide-Annual-Federal-

Compliance-Memo-July-2019-1.pdf , also my archived copy available at: 

https://perma.cc/5VSE-BX85  

18.  Attached hereto as Exhibit 70 and incorporated herein by this reference is a true and correct 

copy of a paper: Creating Capacity And Competition In Broadband Telecommunications: The 

City Of Tacoma's Initiative, by Dr. William H. Baarsma, University of Puget Sound, School of 

Business & Public Administration & Dr. Ross Singleton Department of Economics University of 

Puget Sound, April 2000. https://perma.cc/RW4U-CFTX,  also a Seattle Times Article from 

March 17th, 1997, by staff reporter Robert Nelson. Now Attached as Exhibit 70  and 

incorporated herein by this reference is a true and correct copy of a paper: Creating Capacity 

And Competition In Broadband Telecommunications: The City Of Tacoma's Initiative, by Dr. 

William H. Baarsma, University of Puget Sound, School of Business & Public Administration & 

Dr. Ross Singleton Dept. of Economics University of Puget Sound, April 2000. Archived copy 

available at, https://perma.cc/RW4U-CFTX.   Including Mayor Baarsma’s signed certification of 

authenticity that the attached exhibit is a true and correct copy of what it purports to be. 

18. (a).     Attached hereto as Exhibit 70 (a) and incorporated herein by this reference is a true 

and correct copy of a Seattle Times Article: Tacoma Decides to build its own Network (1997) 

seen on,  12/18/2019, at: 

https://archive.seattletimes.com/archive/?date=19970317&slug=2529195 , also archived at: 

https://perma.cc/ZS6V-7TYG . 

19.         Attached hereto as Exhibit 71 and incorporated herein by this reference is a true and 

correct copy of a Click! Network Financial Performance Review by Price Waterhouse Cooper, 

from April 2000. As provided to me by Defendant in a public records request. 
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20. Attached hereto as Exhibit 72 and incorporated herein by this reference is a true and correct 

copy of U-10988 related to the RFI for Click! Network, also a copy of Advanced Stream’s RFI 

response, “Stay The Course.”  Now Attached as Exhibit 72  and incorporated herein by this 

reference is a true and correct copy of Contract documents related to CTC and the preparation of 

a Request for Information for Click! and citing Resolution U-10988 related to the RFI for Click! 

Network 

20 (a).      Attached hereto as Exhibit 72 (a)  and incorporated herein by this reference is a true 

and correct copy of City of Tacoma, Tacoma Public Utilities Request for Information and 

Qualifications for Partnership Arrangements for Tacoma Power's Click! Network 

20 (b).        Attached hereto as Exhibit 72 (b)  and incorporated herein by this reference is a 

true and correct copy of Advanced Stream’s RFI response, “Stay The Course.”  

21.            I have personally witnessed the Tacoma Public Utilities Board pass a resolution 

purchasing a router that cost approximately $1 million dollars for Click! Network. Attached 

hereto as Exhibit 73 and incorporated herein by this reference is a true and correct copy of the 

minutes from TPU Board meeting of Oct. 26, 2016, where such a router was purchased. Now 

included is a signed Certificate of the custodian of these records that the attached exhibit is a 

true and correct copy of what it purports to be..  

22.            Attached hereto as Exhibit 74 and incorporated herein by this reference is a true and 

correct copies of pages from TPU Power Superintendent’s Steve Klein’s September 26, 2017 

Deposition, also, Mr. Klein’s Declaration from May 5, 1997, in support of City’s Reply Brief in 

Case 96-2-09938-0, that approved the funding of Click!. Now Attached as Exhibit 74 and 

incorporated herein by this reference is a true and correct copy of the Declaration of Steven J. 

Klein in support of City's Reply, May 5, 1997,  Case No 96-2-09938-0. 

22. (a)        Attached hereto as Exhibit 74 (a) and incorporated herein by this reference is a true 

and correct certified copy of excerpts from the Deposition of TPU Power Superintendent, Steve 
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Klein, from September 26, 2017, in the Pierce County Case No 17-2-08907-4, Coates v Tacoma; 

and, an email from Yom Litsup confirming this is “already certified”. 

22. (b)         Attached hereto as Exhibit 74 (b) and incorporated herein by this reference is a true 

and correct copies of Complaint for Declaratory, Injunctive, and Mandamus Relief – Title page 

showing Michael Crowley as plaintiff – Coates v Tacoma 

22. (c)         Attached hereto as Exhibit 74 (c) and incorporated herein by this reference is a true 

and correct copies of Newspaper Article 2001 ATT: Don’t be like Tacoma by Joe Estrella, April 

1st, 2001 last seen: 12/18/2019 available at: https://www.multichannel.com/news/att-dont-be-

tacoma-151797 also archived at: https://perma.cc/A63K-Z73K 

23.        Attached hereto as Exhibit 75 and incorporated herein by this reference are true and 

correct copies of: ( 1.) a page from Click! Network Asset Study from 2013, that I obtained from 

TPU through my public disclosure request. This page came from the Click! Asset and Expense 

Allocations, 3/18/13 and was produced by Rates, Planning & Analysis (RPA) along with staff 

members of Click! and Utility Technology Services (UTS) who performed a study of the assets 

and expense allocations shared between Tacoma Power and Click! and a true and correct copy of 

the System’s Capital Budget for the 2017-2018 biennium;.; also, ( 2.) a Click! Network 

Operations Update from February 2019, stating “FTTH trim out work installing 135 smart panel 

covers at the “Napoleon” were completed and building 5 at “Orchard Street Apartments” had 

micro ducts installed”; and also, ( 3.) Click! Network Operations Update from October 25, 2017, 

with a statement related to “The Grand” Apartment building on page 1, disclosing “We used 

41,000 feet of coax and 41,000 feet of CAT5-E to run 296 strikes into each unit along with 

running 1,064 outlets specific to the interior of the units;” also, ( 4.) and finally, is a true and 

correct copy, of a Click! Network Operations Update for March 27, 2018. Referring to “creating 

records for HFC Distribution optical equipment assets in SAP. An individual record will be 

created for each of the 814 optical devices from each of the four HFC hubs and the Headend.” 

These documents were provided to me by the defendant thru my public record request. It is my 
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understanding that a System of this size, if built today, would costs approximately $900 million; 

also,  over $200 MM was spent to construct the System; and, there remained $8,068,961 in 

“book value” of existing capital assets remaining to be depreciated as of 12/31/2018. That 

amount was provided to me by TPU in response to my public records request # T003054-

080119; also, I have included the wholesale water and power figures as pages 19 and 20. Now 

Attached as Exhibit 75  and incorporated herein by this reference is a true and correct copy of 

Attachment A to a May 12, 2015 Memorandum from Bill Berry, Rates, Planning and Analysis 

Manager to Chris Robinson, Tacoma Power Superintendent. Subject: Click! Network Cost 

Center Allocation Update.  Click! Network Asset Study (2013) Page A-4 of Click Asset and 

Expense Allocations 3/18/13.  

23. (a)       Attached hereto as Exhibit 75 (a) and incorporated herein by this reference are true 

and correct copies of Click! Network Operations Update from February 2019 

23. (b)        Attached hereto as Exhibit 75 (b) and incorporated herein by this reference are true 

and correct copies of 2019/2020 Tacoma Power Capital Budget 

23. (c)        Attached hereto as Exhibit 75 (c) and incorporated herein by this reference are true 

and correct copies of Click! Network Operations Update from October 25, 2017 

23. (d)        Attached hereto as Exhibit 75 (d) and incorporated herein by this reference are true 

and correct copies of Click! Network Operations Update for March 27, 2018 

23. (e)         Attached hereto as Exhibit 75 (e) and incorporated herein by this reference are true 

and correct copies of 2018 Tacoma Power and Water Superintendent’s report – Wholesale 

24.          Attached hereto as Exhibit 76 and incorporated herein by this reference are true and 

correct copies of the Click! monthly Operational Summary for August, Sept. and Oct. 2019. 

Also, Oct. 2018, for comparison. On the August summary, I have included the purple arrows and 

comments for emphasis and explanation to represent my understanding of these statements. I 

have carefully reviewed these monthly statements for many years and conducted hundreds of 

public record requests to obtain the underlying material that comprises these Operational 
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Summaries; also, a screen shot of the Purple Perks Program for Click! Customers. Now Attached 

as Exhibit 76 and incorporated herein by this reference is a true and correct copy of Click! 

monthly Operational Summary for August 2019, as obtained from the City of Tacoma webpage, 

at https://www.cityoftacoma.org/government/city_departments/finance/financial_reports , also as 

a permalink, available at: https://perma.cc/638F-57Q9 

24  (a). Attached hereto as Exhibit 76 (a) and incorporated herein by this reference is a true and 

correct copy of the Click! monthly Operational Summary for Sept., 2019. Last accessed 

10/29/19, Available here: 

https://www.cityoftacoma.org/UserFiles/Servers/Server_6/File/cms/Finance/Financial_Reports/

Monthly/09_19Power.pdf ,  also Available at archive version: https://perma.cc/6G5D-3BZP . 

24 (b).    Attached hereto as Exhibit 76 (b) and incorporated herein by this reference is a true 

and correct copy of the Click! monthly Operational Summary for Oct. 2019. Available at my 

archived  version https://perma.cc/2WLX-T9E6  ; Also, for a year over year comparison, I in this 

exhibit, I have also provided a true and correct copy of the Click! monthly Operational Summary 

for October, 2018.  

24  (c).     Attached hereto as Exhibit 76 (c) and incorporated herein by this reference is a true 

and correct copy of a screenshot I took of the Purple Perks Program for Click! Customers. 

Available at my archived  version, https://perma.cc/758H-BJ7U .  

25.          Attached hereto as Exhibit 77 and incorporated herein by this reference are true and 

correct copies of pages FCC’s Connecting America: The National Broadband Plan adopted Mar. 

15, 2010. As seen on my visit, on 12/18/2019, which was available then at: 

https://transition.fcc.gov/national-broadband-plan/national-broadband-plan.pdf ; and I preserved 

an archive copy, available at: https://perma.cc/UY85-MVQX .  

26.           Attached hereto as Exhibit 78 and incorporated herein by this reference are true and 

correct copies of documents explaining the Herfindahl-Hirschman Index (“HHI”). This is a 
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report by Adil Abdela and Marshall Steinbaum "The United States has a Market Concentration 

Problem." I have provided this to explain the Herfindahl-Hirschman Index (“HHI”). This is as I 

downloaded it on: 12/18/2019, as then available at: https://rooseveltinstitute.org/wp-

content/uploads/2018/09/The-United-States-has-a-market-concentration-problem-brief-final.pdf , 

I saved an archive copy,  available at: https://perma.cc/4ZFY-J5RX . 

26. (a).  Attached hereto as Exhibit 78 (a)  and incorporated herein by this reference are true and 

correct copies of FTC and DoJ horizontal merger guidelines Issued: August 19, 2010; as I 

downloaded it on: 12/18/2019, as then available at: 

https://www.justice.gov/sites/default/files/atr/legacy/2007/08/14/hmg.pdf  ; I saved an archive 

copy,  available at; https://perma.cc/4EBT-9HE8 . 

27.        Attached hereto as Exhibit 79 and incorporated herein by this reference are true and 

correct copy of a Letter Agreement for the Salishan Demand Response Water Heater Project. 

The project operated over Click! Network’s DOCSIS telecommunication plant. 

28.        Attached hereto as Exhibit 80 and incorporated herein by this reference are true and 

correct copy of  Honorable Homer T. Bone Letter on Power Struggles -as published in the 

Congressional Record. This was published in 1944. I have also provided enlargements of  

Exhibit 80, for ease of reading. Also, I have included addition papers related to Honorable Judge 

Bone, and these are individually identified in sub-parts of this paragraph under Exhibit 80 (a) 

through Exhibit 80 (c)   

28 (a).      Attached hereto as Exhibit 80 (a) and incorporated herein by this reference is a true 

and correct copy of a July 1, 1926 Honorable Homer T. Bone’s letter from Judge Bone’s 

personal papers. This is the “Thorne Interview” and was obtained by me during my personal visit 

to the Collins Library at the University of Puget Sound ,Archives & Special Collections room, in 

2019. . A description of the library's collection is available online, as last visited on December 
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17, 2019 at: https://blogs.pugetsound.edu/collinsunbound/from-the-archives-homer-t-bone/ , 

also, my archived copy of this webpage is available at: https://perma.cc/QN5X-HJBP . 

28 (b).      Attached hereto as Exhibit 80 (b) and incorporated herein by this reference is a true 

and correct copy of Honorable Homer T. Bone’s personal papers, showing a July 13th 1926 

memo related to “Norwood Brockett,: as obtained by Mitchell Shook's personal visit to the 

University of Puget Sound Collins Memorial Library, Archives & Special Collections room in 

2019. 

28 (c).      Attached hereto as Exhibit 80 (c) and incorporated herein by this reference is a true 

and correct copy of a memo from Hon. Homer T. Bone’s personal papers June 13th 1926, related 

to George Vanderveer’s visit, as obtained by Mitchell Shook's personal visit to the University of 

Puget Sound Collins Memorial Library, Archives & Special Collections room in 2019 

29.        . On July 5th, 2019 I visited the Washington State Law Library at the Temple of Justice 

Building in Olympia, Washington looking for information related to the history of Chapter 35.94 

RCW. On that day, with the expert assistance of Laura Edmonston, Deputy Law Librarian in the 

Reference Section, I found the origins of RCW 35.94 in the Session Laws of 1917, specifically, 

in House bill No. 337, entitled “Sale or Lease of Public Utilities Owned by Cities or Towns.”  

The Bill was printed in Laws of Washington 1917, as Chapter 137, and became codified as 

Remington’s Revised Statutes (“RRS”) 1917 c 137 §§ 9512–14. Attached hereto and 

incorporated herein by this reference as Exhibit 81, are true and correct copy of photos I took 

that day of House bill No. 337, along with published version of RRS 1917 c 137 §§ 9512–14, 

and a photo of me at the table in the library with some of the many books associated with my 

research that day, also a copy (photo) of a letter dated December 1, 1946, from the Code 

Revision and Recompilation Committee, with the addition of a purple arrow and yellow 

highlight, which I have added to point out the relevant language. The letter cites authority 

granted to the Code Committee, under Chapter 252, Laws of 1943 and Chapter 233, Laws of 

1945, specifically to: “propose and submit to the legislature changes and revisions of the general 

219

https://blogs.pugetsound.edu/collinsunbound/from-the-archives-homer-t-bone/
https://perma.cc/QN5X-HJBP


 

 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MASTER DECLARATION  
OF MITCHELL SHOOK                                                - 51 - 
 

       MITCHELL SHOOK 
3624 6TH AVE SUITE C 
TACOMA, WA 98406 

 

and permanent laws of the state.”   Also, the Letter explains that the “revisors notes” associated 

with this effort would have “three columns”, with the first column being “the section number of 

the proposed code”, the second column being the “section or sections of Remington’s Revised 

Statutes from which each new code section is derived.  

The third column contains the catch-line of each section as set forth in the revision itself, 

together with the revisor’s explanation in parenthesis of the “major changes made in the course 

of revision.” (emphasis added).  

This December 1st letter, cites an “inability to get paper” and indicates the “revision work” 

would be published in two volumes, so part of it could be sent out and “give “maximum time, 

preceding the next legislative session, for examination of the work done”.  

Also attached are correct copies (photos) of the Binder of “Volume 2” displaying the words: 

“Revised Code of Washington Titles 46-End; and, the cover of the Revisors Notes for Volume 2; 

and, page 80-1 from the Revisors Notes for Volume 2 showing the “three columns” as described 

in the above mentioned December 1, 1946 letter; and; page 80-7 from the Revisors Notes for 

Volume 2 with the columns related to Remington Revised Statutes (“RRS”) §§ 9512–14 “Sale 

Or Lease Of Municipal Utilities,” including “column three” adjacent to RRS §9512 with the 

“revisor’s explanation in parenthesis” containing the statement “Rewritten for brevity.” 

Also attached are copies (photos) of the binder of the 1951 edition of the Revised Code of 

Washington Volume 6 Title 79-91, and, a page from that publication showing the final results of 

the recodification of Rem. Rev. Stat. 1917 c 137 § 1; §9512 into RCW 80.48.010. 

Also, I have included, for the Court’s convenience, Chapters 149 Laws of 1941, Chapter 252 

Laws of 1943, Chapter 233 Laws of 1945, related to the establishment of the Code Committee.  

Now Attached as Exhibit 81  and incorporated herein by this reference . On July 5th, 2019 I 

visited the Washington State Law Library at the Temple of Justice Building in Olympia, 

Washington looking for information related to the history of Chapter 35.94 RCW. All of the 

following documents are individually identified in the sub-paragraphs 29 (a) through 29 (f) 

below, which contain Exhibits 81 (a) to 81 (f). On that day, with the expert assistance of Laura 
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Edmonston, Deputy Law Librarian in the Reference Section, I found the origins of RCW 35.94 

in the Session Laws of 1917, specifically, in House bill No. 337, entitled “Sale or Lease of 

Public Utilities Owned by Cities or Towns.” 

The Bill was printed in Laws of Washington 1917, as Chapter 137, and became codified as 

Remington’s Revised Statutes (“RRS”) 1917 c 137 §§ 9512–14. Attached hereto and 

incorporated herein by this reference as Exhibit 81, are true and correct copy of an excerpt from 

the Laws of 1965 which I understand is related to the History of RCW 35.94.040 Surplus Statute 

-- these are the Session Laws History 1965 Ch 7, 1943 Ch 252, 1941 Ch 149 . 

29 (a),    Attached hereto as Exhibit 81 (a) and incorporated herein by this reference is a true 

and correct copy of the State of Washington, Session Law 1945, Ch 233, pg 651. 

29 (b),    Attached hereto as Exhibit 81 (b) and incorporated herein by this reference is a true 

and correct copy of photograph I took of the printed bills of the legislature 15th Session of the 

House. House bill No. 337. 

29 (c ),   Attached hereto as Exhibit 81 (c) and incorporated herein by this reference is a true 

and correct copy of photographs I took the published version of RRS 1917 c 137 §§ 9512–14. 

29 (d),   Attached hereto as Exhibit 81 (d) and incorporated herein by this reference is a true 

and correct  copy (photo) of a letter dated December 1, 1946 from the Code Revision and 

Recompilation Committee, with the addition of a purple arrow and yellow highlight, which I 

have added to point out the relevant language. It is my understanding that the letter cites 

authority granted to the Code Committee, under Chapter 252, Laws of 1943 and Chapter 233, 

Laws of 1945, specifically to: “propose and submit to the legislature changes and revisions of the 

general and permanent laws of the state.”   Also, the Letter explains that the “revisors notes” 

associated with this effort would have “three columns”, with the first column being “the section 

number of the proposed code”, the second column being the “section or sections of Remington’s 

Revised Statutes from which each new code section is derived. 
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It is my understanding that The third column contains the catch-line of each section as set 

forth in the revision itself, together with the revisor’s explanation in parenthesis of the “major 

changes made in the course of revision.” (emphasis added). 

It is my understanding that This December 1st letter, cites an “inability to get paper” and 

indicates the “revision work” would be published in two volumes, so part of it could be sent out 

and “give “maximum time, preceding the next legislative session, for examination of the work 

done”. Also attached is a correct copies (photos) of the Binder of “Volume 2” displaying the 

words: “Revised Code of Washington Titles 46-End; 

29 (e),  Attached hereto as Exhibit 81 (e) and incorporated herein by this reference is a true and 

correct copy of photographs of  pages from the Revisers Notes for Volume 2, related to 

Remington Revised Statutes (“RRS”) §§ 9512–14 “Sale Or Lease Of Municipal Utilities,” 

including “column three” adjacent to RRS §9512 with the “reviser’s explanation in parenthesis” 

containing the statement “Rewritten for brevity” on  Page 80-7; and, the cover of the Revisors 

Notes for Volume 2; and, page 80-1 from the Revisors Notes for Volume 2 showing the “three 

columns” as described in the above mentioned December 1, 1946 letter; and; page 80-7 from the 

Revisors Notes for Volume 2 with the columns related to Remington Revised Statutes (“RRS”) 

§§ 9512–14 “Sale Or Lease Of Municipal Utilities,” including “column three” adjacent to RRS 

§9512 with the “revisor’s explanation in parenthesis” containing the statement “Rewritten for 

brevity.” 

29 (f),  Attached hereto as Exhibit 81 (f) and incorporated herein by this reference is a true and 

correct copy of photographs of the  Revised Code of Washington Volume 6 1951 Edition 

Showing Chapter 80.48 RCW ; and, a photo of me at the table in the library with some of the 

many books associated with my research that day. Also attached are copies (photos) of the binder 

of the 1951 edition of the Revised Code of Washington Volume 6 Title 79-91, and, a page from 

that publication showing the final results of the recodification of Rem. Rev. Stat. 1917 c 137 § 1; 

§9512 into RCW 80.48.010.  
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It was also my intention to include, for the Court’s convenience, Chapters 149 Laws of 1941, 

Chapter 252 Laws of 1943, Chapter 233 Laws of 1945, related to the establishment of the Code 

Committee. But those documents were inadvertently left out of my December 30 2019 

Declaration and are available online.   

30.      Attached hereto as Exhibit 82 and incorporated herein by this reference is a true and 

correct copy of my Email to Council, informing them of failure to follow surplus process, along 

with the surplus information from Duvall’s surplus of property under RCW 35.94.040. 

31.       Attached hereto as Exhibit 83 and incorporated herein by this reference is a true and 

correct copy of Click!s website as taken from the Wayback project. I personally saw these pages 

at the time they were live, and they are correct representations of Click!’s site at that time. 

32.       Attached hereto as Exhibit 84 and incorporated herein by this reference is a true and 

correct copy of City of Tacoma’s MOTION to STAY in Coates Mar. 2 18 Order -Shut It Down. 

Case No.17-2-08907-4 

33.       Attached hereto as Exhibit 85 and incorporated herein by this reference is a true and 

correct copy of Tacoma City Council Ordinance 26141., to which I have attached a Certificate. It 

includes the attached Organization Chart.  

34.       The 12/12/19 Declaration of Tenzin Gyaltsen, Mr. Gyaltsen erroneously indicates, in ¶¶ 

12 and 13, that there are three ISPs operating over Click! Network, when in fact there are 

currently only two independent ISPs, Advanced Stream and Rainier Connect, operating over 

Click! Network. Net Venture was an ISP, but their website was taken down when Rainier 

Connect acquired operational control of Net Venture in 2015. Click! is aware of this 

combination. Attached hereto as Exhibit 86 and incorporated herein by this reference is a true 

and correct copies of screenshots from Rainier Connects website announcing the consolidation 

and a letter sent by Tenzin Gyaltsen to Net Venture in October 2015, regarding this issue. 
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35.      Attached hereto as Exhibit 87 and incorporated herein by this reference is a true and 

correct copies of page from King County’s Utility Franchise Application page. 

36.        Attached hereto as Exhibit 88 and incorporated herein by this reference are true and 

correct copies of the Complaint and other briefs and declarations in the 1996 and 1997 Superior 

Court case that established Click! is a utility system. This is provided to support the estoppel 

claim and further support the fact that Click! is a communications utility and  municipal utility 

property, not a service or asset of Tacoma’s general government. Now Attached as Exhibit 88  

and incorporated herein by this reference is a true and correct copy of Superior Court Pierce 

County Case No. 96-2-09938-0. City of Tacoma v The Taxpayers and Ratepayers of the City of 

Tacoma. Complaint for Declaratory Judgement 

36. (a)     Attached hereto as Exhibit 88 (a) and incorporated herein by this reference are true 

and correct copies of November 6th 1996. Memorandum in Support of City's MSJ Superior 

Court Pierce Co. No. 96-2-09938-0. City of Tacoma v The Taxpayers. 

36. (b)       Attached hereto as Exhibit 88 (b) and incorporated herein by this reference are true 

and correct copies of November 6th 1996. Declaration of Jon Athow in Support of MSJ Superior 

Court Pierce County Case No. 96-2-09938-0. City of Tacoma v The Taxpayers. 

36. (c)     Attached hereto as Exhibit 88 (c) and incorporated herein by this reference are true and 

correct copies of December 3rd, 1996. Defendants' Responsive Memorandum in Opposition to 

City of Tacoma's MSJ Superior Court Pierce County Case No. 96-2-09938-0. City of Tacoma v 

The Taxpayers and Ratepayers of the City of Tacoma.  

36. (d)     Attached hereto as Exhibit 88 (d) and incorporated herein by this reference are true 

and correct copies of December 13th, 1996. Order Granting City of Tacoma's MSJ Superior 

Court Pierce County Case No. 96-2-09938-0. City of Tacoma v The Taxpayers and Ratepayers 

of the City of Tacoma. This is Certified by the fact it is also included in Defendant’s Sloan 

Declaration of 11/22/19, Exhibit E, or Page 99/506. 
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36. (e)      Attached hereto as Exhibit 88 (e) and incorporated herein by this reference are true 

and correct copies of April 14th 1997. Memorandum in Support of City of Tacoma's MSJ 

Superior Court Pierce County Case No. 96-2-09938-0. City of Tacoma v The Taxpayers. 

36. (f)      Attached hereto as Exhibit 88 (f)  and incorporated herein by this reference are true 

and correct copies of April 14th, 1997 Memorandum in Support of City of Tacoma's MSJ 

Superior Court Pierce County Case No. 96-2-09938-0. City of Tacoma v The Taxpayers. 

36. (g)       Attached hereto as Exhibit 88 (g) and incorporated herein by this reference are true 

and correct copies of April 14th, 1997. Second Declaration of Jon Athow in Support of MSJ 

Superior Court Pierce County Case No. 96-2-09938-0. City of Tacoma v The Taxpayers. 

36. (h)         Attached hereto as Exhibit 88 (h) and incorporated herein by this reference are true 

and correct copies of  May 9th, 1997. Defendant's Responsive Memorandum in Opposition to 

City of Tacoma's MSJ Superior Court Pierce County Case No. 96-2-09938-0. City of Tacoma v 

The Taxpayers and Ratepayers of the City of Tacoma. Hearing Date: 

36. (i)          Attached hereto as Exhibit 88 (i) and incorporated herein by this reference are true 

and correct copies of May 5th, 1997 City of Tacoma's Reply Brief  Superior Court Pierce County 

Case No. 96-2-09938-0. City of Tacoma v The Taxpayers and Ratepayers of the City of Tacoma. 

This is also included in Defendant’s Sloan Declaration of 11/22/19, Exhibit E, pg. 102/506.  

36. (j)         Attached hereto as Exhibit 88 (j) and incorporated herein by this reference are true 

and correct copies of  May 5th, 1997 Declaration of Steven J. Klein in Support of City's Reply 

Superior Court Pierce County Case No. 96-2-09938-0. Tacoma v Taxpayers of Tacoma. 

36. (k)          Attached hereto as Exhibit 88 (k) and incorporated herein by this reference are true 

and correct copies of May 9th, 1997 Order Granting City of Tacoma's MSJ-Superior Court 

Pierce County Case No. 96-2-09938-0. City of Tacoma v The Taxpayers Tacoma. Also, this is 

included in twice in Def.’s Sloan Decl.  of 11/22/19, Exhibit F, pg. 109/506.  
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36. (L)        Attached hereto as Exhibit 88 (L) and incorporated herein by this reference are true 

and correct copies of December 9th 1996 City of Tacoma's Reply Brief- Superior Court Pierce 

County Case No. 96-2-09938-0. City of Tacoma v The Taxpayers of the City of Tacoma.   

37.         Attached hereto as Exhibit 89 and incorporated herein by this reference is a true and 

correct copies of Tacoma City Charter Article 4 -UTILITIES. 

38.         Attached hereto as Exhibit 90 and incorporated herein by this reference is a true and 

correct copy of Coates v Tacoma MPSJ ON Motion on Remedy. Case No. 17-2-08907-4. 

Edward E. (Ted) Coates; Michael Crowley; Mark Bubenik v City of Tacoma. 

38. (a)       Attached hereto as Exhibit 90 (a) and incorporated herein by this reference is a true 

and correct copy of Superior Court Pierce County Case No. 17-2-08907-4. Edward E. (Ted) 

Coates; Michael Crowley; Mark Bubenik v City of Tacoma. [Proposed] Order Granting 

Defendant's Motion for Partial Summary Judgment on the Nature of Any Mandamus Relief 

39.          If the proposed privatization of Click! Network is allowed to proceed; it is my 

understanding that my company, Advanced Stream will be forced out of business and my 

customers will be taken away by a direct competitor; also, that Advanced Stream’s proprietary 

customer list would fall into the hands of Rainier Connect, the only other direct competitor on 

Click! Network; also, Rainier Connect would be operating the System and setting Advanced 

Stream’s rates; also, that this scenario allows Rainier Connect, a direct competitor, to run 

Advanced Stream out of business and take Advanced Stream’s customers, monopolizing the 

public’s broadband system for up to 40 years; also, that my customers could lose their Email 

addresses and personal webspace, which we provide for them; and, their phone and other 

essential services could be disrupted. Some of our customers are on medical equipment, like 

heart monitoring devices. An interruption in services could be life threatening. 

END OF 12/30/19 DECLARATION OF MITCHELL SHOOK 
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CONLCUSION OF SHOOK’S MASTER DECLARAION 

In this Mater Declaration I have organized, documented, authenticated and provided 

certificates of authenticity for the essential Exhibits in my previous declarations, as cited herein.  

I declare under the penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. 

     DATED this 22nd day of January 2020, at Tacoma, Washington. 

 

            _____________________________ 

            Mitchell Shook 
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CLICK! BUSINESS TRANSACTION AGREEMENT

by and between

CITY OF TACOMA, DEPARTMENT OF PUBLIC UTILITIES, LIGHT DIVISION,

D/B/A TACOMA POWER

and

MASHELL, INC., D/B/A RAINIER CONNECT

and

RAINIER CONNECT NORTH, LLC

Dated as of _________________, 2019
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(b) the terms defined in the singular have a comparable meaning when
used in the plural, and vice versa;

(c) the terms “Dollars” and “$” mean United States Dollars;

(d) unless the context otherwise requires, references herein to a
specific Section, Subsection, Recital, Schedule or Exhibit shall refer, respectively, to Sections,
Subsections, Recitals, Schedules or Exhibits of this Agreement;

(e) wherever the word “include,” “includes,” or “including” is used in
this Agreement, it shall be deemed to be followed by the words “without limitation”;

(f) references herein to any gender include each other gender;

(g) references herein to any Person include such Person’s heirs,
executors, personal representatives, administrators, successors and assigns; provided, however,
that nothing contained in this clause (g) is intended to authorize any assignment or transfer not
otherwise permitted by this Agreement;

(h) references herein to a Person in a particular capacity or capacities
exclude such Person in any other capacity;

(i) references herein to any contract or agreement (including this
Agreement) mean such contract or agreement as amended, supplemented or modified from time
to time in accordance with the terms thereof;

(j) with respect to the determination of any period of time, the word
“from” means “from and including” and the words “to” and “until” each means “to but
excluding”;

(k) references herein to any Law or any license mean such Law or
license as amended, modified, codified, reenacted, supplemented or superseded in whole or in
part, and in effect from time to time; and

(l) references herein to any Law shall be deemed also to refer to all
rules and regulations promulgated thereunder, unless the context requires otherwise.

ARTICLE II

TRANSFER OF OPERATIONAL CONTROL OF TACOMA POWER COMMERCIAL

SYSTEM AND PURCHASE AND SALE OF RELATED  SURPLUS ASSETS

Section 2.1 Transfer of Operational Control.  The Transfer of Operational
Control shall take place on the last Business Day of the calendar month in which the conditions
set forth in Article VI (other than those conditions that by their nature are to be satisfied at the
Transfer of Operational Control but subject to the fulfillment or waiver of those conditions) have
been satisfied or waived, unless such conditions have not been so satisfied or waived by the fifth
Business Day preceding the last Business Day of such calendar month, in which case the
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Transfer of Operational Control shall take place on the last Business Day of the next calendar
month or at such other time, date or place as the Parties hereto may mutually agree in writing.

Section 2.2 Purchase and Sale of Related Surplus Assets.

(a) On the terms and subject to the conditions set forth herein, at the
Transfer of Operational Control Date, Tacoma Power shall sell, convey, transfer, assign and
deliver to Rainier, and Rainier shall purchase from Tacoma Power, the Related Surplus Assets,
free and clear of all Encumbrances. The “Related Surplus Assets” are comprised of:

(i) All spare customer equipment, and other tangible personal
property and assets of Tacoma Power relating to the Click! Business, as set forth on Schedule
2.2(a)(i) (collectively, the “Equipment”);

(ii) All  fiber optic cabling, coaxial cabling, supplies, tools and
inventories of Tacoma Power relating to the Click! Business (the “Inventory”), as set forth on
Schedule 2.2(a)(ii);

(iii) All vehicles of Tacoma Power relating to the Click! Business
(the “Vehicles”), as set forth on Schedule 2.2(a)(iii);

(iv) All rights of Tacoma Power under those Contracts listed on
Schedule 2.2(a)(iv) (collectively, the “Transferred Contracts”);

(v) All Governmental Authorizations listed on Schedule 2.2(a)(v)
(the “Transferred Authorizations”);

(vi) Click! Business customer deposits and pro-rated customer
advanced payments for services;

(vii) Copies of all customer account information and other Click!
Business information (the “Records”) reasonably requested by Rainier; and

(viii) All defenses, claims, deposits, prepayments, refunds, causes of
action, credits, warranties (including manufacturer’s warranties), rights of recovery, rights of set
off and rights of recoupment relating to any right, property or asset included in the Related
Surplus Assets, or against any party under the Transferred Contracts.

(b) Updated Asset Schedules. On the tenth (10th) Business Day prior to the
Transfer of Operational Control, Tacoma Power shall deliver to Rainier revised Schedules
2.2(a)(i), 2.2(a)(iv) and 2.2(a)(v), which shall set forth lists of assets of the type required to be
disclosed thereon and relating to the Click! Business that Tacoma Power owns or has the right to
own as of such date, including any assets acquired by Tacoma Power after the date hereof (the
“Updated Asset Schedules”) and a statement indicating the value of the Advanced Customer
Payments as defined in Section 2.6(a). No later than five (5) Business Days prior to the Transfer
of Operational Control Date, Rainier shall notify Tacoma Power whether it accepts or requires
revisions to the Updated Asset Schedules or the statement of Advanced Customer Payments. If
Rainier accepts the Updated Asset Schedules and Advanced Customer Payments as delivered by
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EXHIBIT P

TRADEMARK LICENSE AGREEMENT

THIS AGREEMENT, effective as of  ____________________, ___ is by and between
City of Tacoma, Department of Public Utilities, Light Division, a municipal corporation of
the state of Washington, (“Licensor”) and Rainier Connect North, LLC, a Washington limited
liability company (“Licensee”). The parties hereto are hereinafter collectively referred to as the
“Parties.” Capitalized terms used herein and not defined shall have the meanings assigned to
them in the IRU Agreement.

WHEREAS, Licensor is the owner of two (2) Washington state trademarks, one for
“Click! Cable TV” and symbol (Washington trademark registration number 53233 under
trademark classifications 35 and 38) and one for “Click! Cable TV” (Washington trademark
registration number 54077 under trademark classification 41), shown in Exhibit P1 hereto
(collectively the “Marks”);

WHEREAS, Licensor has used the Marks in connection with the marketing and operation
of its retail and wholesale communications business (“Click! Business”) but intends to cease
operations and transfer control of the assets related to the Click! Business, including but not
limited to the Tacoma Power Commercial System, to Licensee as of the Effective Date of this
IRU Agreement;

WHEREAS, Licensee desires to use the Marks in connection with the use of the Tacoma
Power Commercial System in the manner and subject to the terms and conditions set forth in this
Agreement and the IRU Agreement; and

NOW, THEREFORE, In consideration of the premises and the mutual covenants and
agreement of the Parties set forth herein and other good and valuable consideration, the
sufficiency of which is hereby mutually acknowledged, the Parties agree as follows:

1. GRANT OF LICENSE. Licensor grants to Licensee an exclusive, royalty-free
non-transferable license to use the Marks in connection with the Tacoma Power Commercial
System, throughout the Tacoma Power Commercial Service Area depicted in IRU Agreement,
Exhibit A1.

2. USE OF THE MARKS. Licensee shall comply with the following requirements
when using the Marks:

2.1 The use must be accompanied by the following text:

All rights reserved. [Insert Mark] is a trademark of City of Tacoma.

2.2 The use must comply with the applicable provisions of the guidelines set
forth in Exhibit P2 attached hereto.

3. NO ASSIGNMENT. This license to use the Marks may not be assigned or
otherwise transferred by Licensee, under any circumstances, without the prior, express, written
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consent of Licensor. Licensor does not grant, and nothing in this Agreement shall be construed
as granting, to Licensee the right to license, sublicense, or authorize others to use the Marks.

4. OWNERSHIP.

4.1 Licensee acknowledges that the Marks are valid, are the exclusive
property of Licensor, and can lawfully be used only with the express license or consent of
Licensor. Licensee shall not at any time do, or cause to be done, any act or thing
contesting or in any way impairing or intending to impair the validity of the Marks and/or
Licensor's exclusive rights, title, and interest in and to the Marks.

4.2 Licensee shall not register or apply to register the Marks, either alone or in
combination with any other word(s) and/or design(s), in any country, state, or
jurisdiction. Licensee shall not in any manner represent that it owns the Marks, and
Licensee hereby acknowledges that its use of the Marks shall not convey any rights, title,
or interest in or to said Marks in Licensee's favor, but that all use of the Marks by
Licensee shall inure to the benefit of Licensor.

4.3 Licensee shall be responsible for all costs associated with maintaining the
registration of the Marks, including all fees charged by the Washington Secretary of State
associated with renewing the Marks. Licensee shall provide copies of all filings and
correspondence related to the Marks to Licensor.

5. TERM AND TERMINATION.

5.1 Unless sooner terminated under the provisions of Section 5.2 below, or by
mutual agreement of the Parties in writing, this Agreement shall continue so long as the
IRU Agreement is in full force and effect. In the event that the IRU Agreement is
terminated, by either Party and for any reason, this Agreement shall automatically
terminate.

5.2 If Licensee fails to comply with any of the provisions of this Agreement,
Licensor may terminate this Agreement by express written notice to Licensee; provided,
however, that if Licensee, within 60 days after Licensor’s notice, cures or otherwise
corrects such violation or noncompliance to Licensor's reasonable satisfaction, said
termination notice shall be of no further force or effect and this Agreement shall be
reinstated under all the terms and conditions as existed before the notice of termination.

5.3 Upon termination of this Agreement, Licensee shall permanently
discontinue all use of the Marks and refrain from using any other service mark,
trademark, trade name, corporate name, or any other designation confusingly similar to
any one or all of the Marks.

6. INDEMNITY.

6.1 Licensee shall indemnify and defend Licensor against any loss or losses
incurred through claims, actions, or lawsuits by third parties against Licensor involving
or arising from the use of the Marks by Licensee, and shall hold Licensor harmless for
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The City of Tacoma does not discriminate on the basis of disability in any of its programs, activities, 
or services. To request this information in an alternative format or to request a reasonable 
accommodation, please contact the TPU Director’s Office at 253-502-8201.  TTY or speech to speech 
users please dial 711 to connect to Washington Relay Services. 

 
 
 

SPECIAL MEETING NOTICE 
 
 

City of Tacoma 
Public Utility Board  

 
Wednesday, October 30, 2019 

5:30 p.m. 
Ground Floor Auditorium  
Tacoma Public Utilities 
3628 South 35th Street 

Tacoma WA  98409 
 

 
1.  Call to Order 

 
2.  Roll Call 

 
3.  Resolution U-11116 – Authorize Tacoma Power to declare surplus utility-owned 

property including certain inventory, equipment, and vehicles allocated to the Click! 
Network together with the excess capacity of the Tacoma Power HFC Network, part 
of which is used by what is commonly referred to as the Click! Network; and 
authorize execution of the Click! Business Transaction Agreement by and between 
Tacoma Power and Mashell, Inc., d/b/a Rainier Connect and Rainier Connect North 
LLC. 
 

4.  Adjournment  
 
 
 
 

Special meeting materials: 
https://www.mytpu.org/about-tpu/public-utility-board/2019-agendas-minutes/ 
 
Click! information: 
https://www.mytpu.org/community-environment/projects/click-network-update/ 
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Tacoma City Charter 

(Revised 11/2014) Page 10 

responsibilities with reference to the control of animals. Such contract(s) shall provide, among other 
things, that said society or agency (agencies) shall faithfully operate said pounds, shall pay all expenses in 
connection therewith, shall receive all licenses, fines, penalties and proceeds of every nature connected 
therewith, and such other sums as may be legally appropriate therefor, subject only to accounting as 
provided by law. The Council is further authorized, notwithstanding the provisions hereof, to determine 
that the City shall operate its own city pounds or detention facility and otherwise regulate and control 
animals within its corporate limits. Any contract entered into pursuant to the authority hereof shall be 
subject to cancellation by the City for good cause. 
(Amendment approved by vote of the people September 18, 1973) 

Administrative Organization12 

Section 3.11 – Within the framework established by this charter, the administrative service of the City 
government shall be divided into such offices, departments, and divisions as provided by ordinance upon 
recommendation of the City Manager. Such ordinance shall be known as the “Administrative Code.” 

Section 3.12 – The City Council may remove any appointed member of any City board, commission, or 
board of trustees, for cause, after notice and public hearing, if that member is found to have knowingly 
violated the oath of office under this charter (Section 6.4) or has committed any acts specified in state law 
as grounds for the recall and discharge of an elective public officer. The City Council, in its discretion, 
may allow a hearings examiner to hear such a matter. Recommendation of a hearings examiner shall be 
subject to review by the City Council. The City Council’s final decision shall be based on the evidence in 
the record. A record of the proceedings shall be made.  
(Amendments approved by vote of the people November 2, 2004, and November 4, 2014) 

Section 3.13 – There shall be a Landmarks Preservation Commission, composed of members with such 
powers and duties as are provided by ordinance. The members shall be residents of the City of Tacoma 
and be appointed and confirmed by the City Council. 
(Amendment approved by vote of the people November 4, 2014) 

Article IV 

PUBLIC UTILITIES13 

General Powers Respecting Utilities 

Section 4.1 – The City shall possess all the powers granted to cities by state law to construct, condemn 
and purchase, purchase, acquire, add to, maintain, and operate, either within or outside its corporate 
limits, including, but not by way of limitation, public utilities for supplying water, light, heat, power, 
transportation, and sewage and refuse collection, treatment, and disposal services or any of them, to the 
municipality and the inhabitants thereof; and also to sell and deliver any of the utility services above 
mentioned outside its corporate limits, to the extent permitted by state law. 

Power to Acquire and Finance 

Section 4.2 – The City may purchase, acquire, or construct any public utility system, or part thereof, or 
make any additions and betterments thereto or extensions thereof, without submitting the proposition to 
the voters, provided no general indebtedness is incurred by the City. If such indebtedness is to be 
incurred, approval by the electors, in the manner provided by state law, shall be required. 

                                                 
 
12 See TMC Chapter 1.06 
13 See TMC Title 12 - Utilities 
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Tacoma City Charter 

(Revised 11/2014) Page 11 

Rates 

Section 4.3 – The City shall have the power, subject to limitations imposed by state law and this charter, 
to fix and from time to time, revise such rates and charges as it may deem advisable for supplying such 
utility services the City may provide. The rates and charges for services to City departments and other 
public agencies shall not be less than the regular rates and charges fixed for similar services to consumers 
generally. The rates and charges for services to consumers outside the corporate limits of the city may be 
greater but shall not be less than the rates and charges for similar service to consumers within the 
corporate limits of the city. 

Diversion of Utility Funds 

Section 4.4 – The Council may by ordinance impose upon any of the City-operated utilities for the benefit 
of the general fund of the City, a reasonable gross earnings tax which shall not be disproportionate to the 
amount of taxes the utility or utilities would pay if privately owned and operated, and which shall not 
exceed eight percent; and shall charge to, and cause to be paid by, each such utility, a just and proper 
proportion of the cost and expenses of all other departments or offices of the City rendering services 
thereto or in behalf thereof. 

Section 4.5 – The revenue of utilities owned and operated by the City shall never be used for any 
purposes other than the necessary operating expenses thereof, including the aforesaid gross earnings tax, 
interest on and redemption of the outstanding debt thereof, the making of additions and betterments 
thereto and extensions thereof, and the reduction of rates and charges for supplying utility services to 
consumers. The funds of any utility shall not be used to make loans to or purchase the bonds of any other 
utility, department, or agency of the City. 

Disposal of Utility Properties 

Section 4.6 – The City shall never sell, lease, or dispose of any utility system, or parts thereof essential to 
continued effective utility service, unless and until such disposal is approved by a majority vote of the 
electors voting thereon at a municipal election in the manner provided in this charter and in the laws of 
this state. 

Franchises for Water or Electric Utilities 

Section 4.7 – The legislative power of the City is forever prohibited from granting any franchise, right or 
privilege to sell or supply water or electricity within the City of Tacoma to the City or to any of its 
inhabitants as long as the City owns a plant or plants for such purposes and is engaged in the public duty 
of supplying water or electricity; provided, however, this section shall not prohibit issuance of temporary 
permits authorized by the Council upon the recommendation of the Utility Board of the City of Tacoma 
for the furnishing of utility service to inhabitants of the City where it is shown that, because of peculiar 
physical circumstances or conditions, the City cannot reasonably serve said inhabitants. 
(Amendment approved by vote of the people September 18, 1973) 

The Public Utility Board 

Section 4.8 – There is hereby created a Public Utility Board to be composed of five members, appointed 
by the Mayor and confirmed by the City Council, for five-year terms; provided, that in the appointment of 
the first Board, on the first day of the month next following the taking of office by the first Council under 
this charter, one member shall be appointed for a term of one year, one for a term of two years, one for a 
term of three years, one for a term of four years, and one for a term of five years, and at the expiration of 
each of the terms so provided for, a successor shall be appointed for a term of five years. Vacancies shall 
be filled for the unexpired term in the same manner as provided for regular appointments. 
(Amendment approved by vote of the people November 2, 2004) 
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Construction and Maintenance 

Tacoma Power has a number of established preventive and predictive maintenance programs and continues to 
develop more. For example, the substation predictive maintenance program can identify substation equipment 
requiring corrective action before a failure occurs through utilization of infrared, oil sample testing, and dissolved 
gas analysis. Tacoma Power owns and maintains approximately 49,000 power poles. The Pole Replacement 
program strategy is to test and treat 9% of the poles annually maintaining an 11-year cycle. Tacoma Power also 
performs tree trimming around its distribution and transmission lines, maintaining two and four year trimming 
cycles along with programs to replace dangerous trees with utility friendly trees. 

Telecommunications Infrastructure 

Approximately 1,500 miles of fiber and coaxial cable have been constructed by Tacoma Power in the cities of 
Tacoma, University Place, Fircrest, Lakewood and Fife, and portions of unincorporated Pierce County, providing 
Tacoma Power with a state-of-the-art telecommunication system with which supports transmission and 
distribution operations, advanced metering, and retail and wholesale commercial services. The network 
currently covers approximately 66% of the households in Tacoma Power’s service territory. 

The network consists of a hybrid fiber-optic coaxial (“HFC”) system, which delivers two-way signals for cable TV, 
cable modem Internet services, and advanced metering. In addition, SONET (“Synchronous Optical Network”) 
and Gigabit Ethernet technologies are used to support communications across Tacoma Power’s transmission 
and distribution system and to carry out data transport services for commercial customers. The network was 
designed and constructed to meet high telecommunications standards, containing a redundant backbone and 
redundant service loops, which seek to ensure uninterrupted signal transport in the event of a network break. A 
network surveillance system allows Tacoma Power to monitor the system at all times. 

Commercial Telecommunication Services.   Launched in 1998 under the brand name Click! Network, Tacoma 
Power provides three commercial telecommunication services to customers of Tacoma Power: retail cable 
television, wholesale broadband transport and wholesale high-speed Internet over cable modem. Click! Network 
is one of several providers of telecommunications services in the Tacoma area. 

Click! Network is accounted for as part of the Electric System. In 2016 Click! Network’s annual revenues were 
approximately $26.6 million, and annual operating expenses plus gross earnings taxes were approximately 
$29.7 million. 

Cable television is Click! Network’s primary retail business. Click! currently has approximately a 15% share of a 
very competitive local cable television market. Cable TV products available to both residential and 
business customers include broadcast television, digital and high-definition channels, digital video recording capability, 
TiVo with access to over-the-top (“OTT”) content such as Netflix, Hulu, YouTube and Pandora, TVEverywhere, 
and a wide variety of video-on-demand services. Video-on-demand services include local programming tied to 
schools, colleges, local governments and community organizations strengthening Click! Network’s 
brand identity in the communities served.  

Under wholesale Master Service Agreements, seven telecommunications carriers provide high capacity last mile 
data transport circuits to their customers utilizing Click! Network’s telecommunications infrastructure. The seven 
telecommunications carriers provide SONET data services ranging from DS-1 lines to OC-48 lines and customized 
Metro Ethernet circuits to meet data transport and web access needs of large and small businesses in the Tacoma 
area.  

Also under wholesale Master Service Agreements, two qualified locally based Internet Service Providers (“ISPs”) 
provide high-speed Internet services via cable modems to their customers utilizing Click! Network’s 
telecommunications infrastructure. The ISPs provide a variety of speed packages to meet the needs of the residential 
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and business consumers in the Tacoma area. As part of the contract, the two ISPs also provide customer service, 
cable modem installation, customer premise equipment and technical support services to their Internet customers. 

Click! ended 2016 with 17,468 cable TV customers, 23,344 wholesale high-speed Internet service customers, and 
173 wholesale broadband transport circuits.  

Click! also continues to provide the City of Tacoma I-Net services to approximately 190 sites to keep the cost of 
telecommunications low for many governmental entities. 

Click! Network implemented a 12.9% cable TV service rate increase effective March 1, 2017. An additional cable 
TV rate increase is planned for March 1, 2018. These cable TV rate increases are expected to generate 
approximately $7.7 million in additional revenue. A major portion of additional revenue will be used to cover 
increases in programming costs.  

CAPITAL IMPROVEMENT PROGRAM 

Tacoma Power has funded its past capital improvement programs from contributions in aid of construction, proceeds 
of Parity Bonds and subordinate lien revenue bonds, and Revenues of the Electric System. The actual amounts spent 
during the past five years, together with the sources of funds used, are displayed in the table below.  

Historical Sources of Capital Improvement Funds 
($000)  

Source of Funds 2012 2013 2014 2015 2016 
Parity and Subordinate Lien Bond 
Proceeds 

$ 51,730 $ 35,723 $ 58,834 $ 58,003 $ 50,995 

Contributions in Aid of 
Construction(1) 

4,716 3,735   3,029  4,777  3,293 

Cash Reserves 16,643 23,656  21,160  19,301  30,536 
Total $73,089 $63,114 $83,023 $82,081 $84,824 

(1) Customer contributions to fund capital projects.
Source: Tacoma Power

Tacoma Power has a long-term goal to finance an average of 50% of its normal capital requirements from net 
operating revenues with the balance from contributions in aid of construction received from customers and borrowed 
funds. However, due to varying water conditions, the amount of the capital improvement program, and periodic cash 
defeasance of outstanding Parity Bonds, the amount actually financed from net operating revenues varies from year 
to year. From 2012 to 2016, Tacoma Power financed an average of 66% of its capital improvements from borrowed 
funds. Tacoma Power’s policy is to fund major projects with borrowed funds. 
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the City Council. The Department’s budget is presented to the Board for review and approval and then forwarded to 
the City Council for approval and inclusion in the City’s budget. The Board meets twice monthly. 

The Department consists of the Light Division (“Tacoma Power”), Water Division (“Tacoma Water”), and Belt Line 
Railroad Division (“Tacoma Rail”). The Board has supervision and control over most Department business. In the 
case of budgets, rates, bond issues, and additions and betterments to a utility system and system expansions, actions 
approved by the Board must also be approved by the City Council. 

The Board appoints the Director of Utilities who is the chief executive officer of the Department. The Board must 
evaluate the performance of the Director annually and reappoint the Director every two years subject to 
reconfirmation by the City Council with the next reconfirmation scheduled for 2017. The reappointment of the 
Director has been approved by the Board and is currently pending before the City Council. William A. Gaines will 
retire from the position, effective December 2, 2017. The Director, with the concurrence of the Board, has the power 
to appoint division superintendents. 

Utility rates and charges are initiated by the Board and adopted by the City Council, and are not subject to review or 
approval by any other governmental agency. See “ELECTRIC SYSTEM CUSTOMERS, ENERGY SALES, 
REVENUES AND RATES—Electric Rates.” 

The City Charter provides that the revenues of utilities owned and operated by the City shall never be used for any 
purposes other than the necessary operating expenses thereof, including a reasonable gross earnings tax imposed by 
the City Council for the benefit of the general fund of the City, interest on and redemption of the outstanding debt 
thereof, the making of additions and betterments thereto and extensions thereof, and the reduction of rates and 
charges for supplying utility service to consumers. The funds of any utility may not be used to make loans to or 
purchase the bonds of any other utility, department, or agency of the City. See “FINANCIAL INFORMATION—
Taxes Imposed on Tacoma Power.” 

Tacoma Power - General 

Tacoma Power is organized into six business units: 

• Generation operates and maintains Tacoma Power’s four hydroelectric generating projects (Cowlitz, Cushman,
Nisqually and Wynoochee) and the associated recreational facilities, fish hatcheries and other project lands.

• Power Management manages, schedules and directs the power supply portfolio which includes Tacoma Power-
owned generation and power supply contracts. Power Management markets bulk and ancillary power supply
services, performs power trading activities, plans for and acquires conservation resources, and is responsible for
compliance with various state, regional and federal regulatory mandates.

• Transmission and Distribution plans, constructs, operates and maintains the transmission and distribution
systems including substations, the underground network system, revenue metering facilities and all overhead
transmission and distribution systems.

• Rates, Planning and Analysis plans for and manages the retail rate process, financial planning activities,
operations and capital budget development and monitoring, strategic asset management, construction project
management, strategy management, and energy risk management analysis and modeling.

• Click! Network plans, constructs, operates and maintains a hybrid fiber coaxial (“HFC”) telecommunications
network that supports the operation of Tacoma Power’s electrical transmission and distribution system, provides
retail cable TV, and wholesale high-speed Internet and data transport services to resellers.

• Utility Technology Services (“UTS”) addresses existing and emerging technology requirements essential to
managing Tacoma Power’s computing systems. This includes supporting and enhancing utility system
operations, communications, metering, cyber security, relevant smart grid applications, and the information
technology strategic planning. UTS unifies the planning, design, deployment and maintenance of operational
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2016 SUPERINTENDENT’S REPORT 
TACOMA POWER 

CLICK! 

Financial Status 
Click! Network commercial revenues declined from $27.3 million in 2015 to $26.7 million 
in 2016. The retail cable TV customer base dropped 4.6 percent ending the year with 
17,468 active customers, and the Internet cable modem customers served by the three 
wholesale Internet Service Providers (ISPs) - Advanced Stream, Net-Venture, Inc., and 
Rainier Connect, grew by .4 percent ending the year with 23,344 active customers. 
Click! provided 173 broadband transport circuits to Click!’s wholesale service providers 
allowing them to provide an array of telecommunication services to many businesses in 
the service area. Additionally, Click! continued to provide the City of Tacoma I-Net 
services to approximately 190 sites, keeping the cost of telecommunications low for 
many government entities, and also provided support for just over 15,000 gateway 
power meter connections. 

Cable TV Rate Adjustments 
Because a final policymaker decision regarding Click! Network’s long term business 
plan remained outstanding in 2016, no cable television rate increases were 
implemented.  Although Cable television prices continue to remain under market, the 
postponement of rate adjustments contributed to the decline in revenues. 

Channel Additions 
During 2016, Click! Network migrated 10 networks from optional service levels to its 
Broadcast package and migrated Big Ten Network and Sprout from its Sports & Family 
package to its Click! ON Digital package. Three networks discontinued operations in 
2016, Pivot, UWTV, and MundoMax, but TV Tacoma HD was added, bringing the total 
to 376 video and 65 audio channels. Click! also added a variety of national and local 
video on demand content for a total offering of over 12,000 hours of content to make the 
product more competitive.  Additionally, Click! added new networks to its Watch TV 
Everywhere service. Click!’s cable TV customers can now enjoy watching Click! video 
content from 84 networks on any of their mobile devices with an internet connection. 

Website Improvements 
Click! Network launched a new website in June 2016. Improvements included 
streamlined navigation, responsiveness to mobile device screen sizes, enhanced TV 
listings, and an online shopping cart. Click! cable television products, along with ISP 
internet packages, are now prominently displayed, enabling the potential customer to 
select services and submit a self-service order online. 
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Customer Satisfaction Survey 
Customer Satisfaction survey cards were mailed to all new cable TV customers and to 
all customers who had a service related issue.  Click! customer service and technicians 
representatives received ratings averaging 3.7 and 3.8 respectively on a scale of 1 – 4.  
In addition, a Customer Satisfaction Survey conducted on Click! Network’s behalf by 
Washington State University’s Social & Economic Sciences Research Center (SESRC) 
showed a mean average overall customer satisfaction score of 8.08 on a 1-10 scale. 
The results revealed that customers are very satisfied with the services provided by 
Click! and in particular, recognized the quality of service provided by our Sales and 
Service Representatives and Service Technicians.   

New Tools 
Click! purchased the CPAT Flex Digital Leakage Monitoring System to address 
concerns about interference from cable leakage in the aeronautical and LTE bands. 
The CPAT Flex Digital Leakage Monitoring System automates the signal leakage 
detection process freeing up technicians for other tasks.  Since the tool is continuously 
monitoring the network, signal leakage is quickly detected and repaired. 

Click! also purchased the CheetahXD software to replace the former Cheetah Lite 
version.  The CheetahXD software helps Click! network technicians manage the HFC 
network by providing end-to-end visibility across the HFC operations environment, and 
enables NOC personnel to proactively isolate network problems, trace root causes, 
assess potential impacts, and prioritize truck rolls by pinpointing fault and performance 
issues in real-time.  With CheetahXD software, HFC network assurance is simplified, 
operational costs are reduced, and network performance is improved resulting in 
enhanced customer satisfaction. 

Spectrum Reclamation 
In 2015, Click! fully converted its system from analog to digital and freed up nineteen 
(19) 6 MHz channel slots.  Since then, 6 of those freed up channels have been added to
the bank of downstream Internet channels to meet the growth in customers and Internet
usage. Therefore leaving 13 channels available for use.

Network Bandwidth 
During 2016, Click! added NETFLIX cache servers to the local network.  The addition of 
these cache servers has reduced bandwidth utilization by as much as 30%. Click! 
added an additional 10 Gig connection at Downtown South and Downtown North for a 
total of 30 Gig potential capacity at each location. The Core routers are being upgraded 
from the Cisco 7600 platform to the Cisco ASR 9912 platform. This will provide the 
necessary 10 gig ports and throughput to support current and future network growth. 
The Cable Modem Termination Systems (CMTS) are also being upgraded.  The existing 
Cisco uBR 10000 series CMTSs are going to be replaced with new Cisco cBR-8 
CMTSs.  The first set of Cisco cBR-8 CMTSs were purchased during 2016.  These will 
support DOCSIS 3.1 Gigabit services and provide higher port and bandwidth capacity 
for meeting bandwidth demands and subscriber growth. 
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 MEMORANDUM 

 

TO:  Jeff Lueders 
 
FROM: Pam Burgess 
  
DATE: 2/28/2019 
 
SUBJECT: Click! Network 2018 Cable TV Annual Report 
 
 

The following information constitutes Click! Network’s 2018 Annual Cable TV Report, as required in Section 
9.2 of Ordinance No. 27846. The data is accurate as of yearend 2018.  
 
A. Gross Revenue Report (attached) 

 
B. Summary of activities within the Tacoma city limits: 

 
o Total customers for each general category of service: 

-     Broadcast:  11,774 
- Standard:      9,522 
- Digital:         3,233  
- Premium:      2,095 

 
o Number of homes passed: 84,554 
 
o Total miles of cable plant: 912.88 
 
o Miles of overhead plant: approximately 71% = 648.55 

 
o Miles of underground cable plant: approximately 29% = 264.34  

 
o Other system facilities and equipment constructed: 

 
During 2018, 4,962 radio frequency leaks were detected and resolved, resulting in reduced interference 
and improved service performance. An annual fly-over test to assess the system’s signal leakage in the 
aeronautical band was performed in March, resulting in a finding that 99.87% of points passed were within 
the required tolerance of signal egress.   
 
In 2018, Click! deployed fiber-to-the-premises (FTTP) technology for new plant extension as it is the state 
of the art technology for modern network architecture and enables reliable and cost efficient delivery of 
Gigabit internet services.  FTTP is currently deployed in The Knolls, a 165 lot subdivision located in 
University Place.  Two multiple dwelling units in Tacoma are currently under construction and being 
wired for FTTP exclusively. It is anticipated these complexes will be occupant-ready in the 1st quarter of 
2019.  Internet services delivered over FTTP will be symmetrical with same download and upload speeds 
ranging from 250 Mbps to 1000 Mbps. 
 
Several multiple dwelling unit complexes of under 100 units each were wired for Click! service delivery 
in 2018.  One complex of note was Stadium Apartments, a 147-unit complex that is providing internet 
access directly through a commercial Ethernet connection over the Click! network.   
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Tacoma Municipal Code 

City Clerk’s Office 12-3 (Revised 4/2019) 

TITLE 12 
UTILITIES 

Chapters: 

Chapter 12.01   Utility Charges ............................................................................................................... 5 
Chapter 12.02   Franchises ...................................................................................................................... 9 
Chapter 12.04   Collection of Charges by Agents ................................................................................. 13 
Chapter 12.05   Electric Energy – Other Utilities ................................................................................. 15 
Chapter 12.06   Electric Energy – Regulations and Rates ..................................................................... 17 
Chapter 12.06A   Eletrical Code .............................................................................................................. 41 
Chapter 12.07   Electric Energy – Interchange of Surplus Power ......................................................... 55 
Chapter 12.08   Wastewater and Surface Water Management – Regulation and Rates ........................ 57 
Chapter 12.09   Solid Waste, Recycling, and Hazardous Waste ......................................................... 113 
Chapter 12.10   Water – Regulations and Rates .................................................................................. 145 
Chapter 12.11   Expired ....................................................................................................................... 167 
Chapter 12.12   Repealed..................................................................................................................... 168 
Chapter 12.13   CLICK! Network Cable TV Products ....................................................................... 169 
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CITY OF TACOMA, WASHINGTON 
DEPARTMENT OF PUBLIC UTILITIES

TACOMA POWER

STATEMENTS OF REVENUES, EXPENSES AND CHANGES IN NET POSITION

2017
2018 (As Restated)

OPERATING REVENUES
 Sales of Electric Energy ........................ $411,393,120 $401,631,506
 Other Operating Revenue ......................... 18,539,960    18,192,038     
 Click! Network Operating Revenue ................ 25,358,403    26,519,861     
     Total Operating Revenue ..................... 455,291,483   446,343,405    

OPERATING EXPENSES
 Operations
   Purchased and Interchanged Power .............. 134,618,445   135,822,340    
   Generation .................................... 16,241,304    23,118,677     
   Transmission .................................. 29,394,316    27,562,757     
   Distribution .................................. 15,781,781    19,675,524     
   Other ......................................... 20,140,445    20,077,132     
 Maintenance ..................................... 31,200,935    30,074,370     
 Telecommunications Expense ...................... 22,791,699    25,309,470     
 Administrative and General ...................... 43,716,689    43,377,927     
 Depreciation .................................... 53,869,012    57,231,313     
 Taxes ........................................... 21,486,970    20,755,847     
     Total Operating Expenses .................... 389,241,596   403,005,357    

 Net Operating Income ............................ 66,049,887 43,338,048 

NON-OPERATING REVENUES (EXPENSES)
  Interest Income ................................ 3,719,705 2,251,477 
  Contribution to Family Need .................... (100,000) (100,000) 
  Other .......................................... 1,776,333 (1,534,389)     
  Interest on Long-Term Debt (Net of AFUDC)....... (18,834,946)   (18,209,650)    

Amortization of Debt Premium ................... 1,615,670 4,132,856 
     Total Non-Operating Expenses................. (11,823,238)   (13,459,706)    

Net Income Before Capital Contributions
 and Transfers ................................... 54,226,649 29,878,342 

Capital Contributions
  Cash ........................................... 8,771,749 8,806,311 
  Donated Fixed Assets ........................... 618,713 149,323 
BABs and CREBs Interest Subsidies ................ 3,824,135 3,687,700 

Transfers

  City of Tacoma Gross Earnings Tax .............. (34,384,956)   (34,141,875)    

CHANGE IN NET POSITION ........................... 33,056,290 8,379,801

TOTAL NET POSITION - BEGINNING OF YEAR ........... 830,375,494 821,995,693    

TOTAL NET POSITION - END OF YEAR ................. $863,431,784 $830,375,494

     The accompanying notes are an integral part of these financial statements.

YEAR ENDED DECEMBER 31,
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CITY OF TACOMA, WASHINGTON 
DEPARTMENT OF PUBLIC UTILITIES 

TACOMA POWER 

NOTES TO FINANCIAL STATEMENTS 
YEARS ENDED DECEMBER 31, 2018 AND 2017 

NOTE 1 OPERATIONS 

OPERATIONS OF TACOMA POWER -  The Light Division, doing business as Tacoma Power 
(Tacoma Power or the Division), is a division of the City of Tacoma, Washington (the City), 
Department of Public Utilities (the Department) and is included as an enterprise fund in the 
Comprehensive Annual Financial Report (CAFR) of the City.  The Department consists of 
Tacoma Power, Tacoma Water and Tacoma Rail and is governed by a five-member Public 
Utility Board (the Board) appointed by the City Council.  Certain matters relating to utility 
operations, such as system expansion, issuance of bonds and setting of utility rates and 
charges, are initiated and executed by the Board, but also require formal City Council approval. 
Tacoma Power owns and operates the City's electrical generation and distribution facilities and 
telecommunication infrastructure. Tacoma Power serves approximately 178,000 of retail 
customers and has 813 employees. Tacoma Power is organized into six business units: 
Generation, Power Management, Transmission and Distribution, Rates, Planning and Analysis, 
Click! Network, and Utility Technology Services.  

GENERATION operates four hydroelectric generating projects (Cowlitz, Cushman, Nisqually 
and Wynoochee) and the associated recreational facilities, fish hatcheries and other project 
lands.   

POWER MANAGEMENT manages the power supply portfolio, markets bulk and ancillary power 
supply services, schedules and dispatches division-owned generation and contract power 
supplies and performs power trading and risk management activities.  Revenues and the cost of 
electric power purchases vary from year to year depending on the electric wholesale power 
market, which is affected by several factors including the availability of water for hydroelectric 
generation, marginal fuel prices and the demand for power in other areas of the country.   

TRANSMISSION AND DISTRIBUTION plans, constructs, operates and maintains the 
transmission and distribution systems including substations, the underground network system, 
supervisory control and data acquisition (SCADA) systems, revenue metering facilities and all 
overhead transmission and distribution systems.  Electricity use by retail customers varies from 
year to year primarily because of weather conditions, customer growth, the economy in Tacoma 
Power’s service area, conservation efforts, appliance efficiency and other technology.   

RATES, PLANNING AND ANALYSIS plans for and manages the retail rate process, financial 
planning, analysis and modeling, budget strategies, the capital program and risk management. 

CLICK! NETWORK plans, constructs, operates and maintains a hybrid fiber coaxial (HFC) 
telecommunications network that supports the operation of Tacoma Power's electrical 
transmission and distribution system, provides retail cable TV and wholesale high-speed 
Internet services to residential and business customers, and data transport services to retail 
customers.  

UTILITY TECHNOLOGY SERVICES (UTS) maintains communication networks, operational 
and informational technology systems, and related equipment and infrastructure to optimize 
utility operations and improve reliability and service quality. This includes a Project Management 
Office that establishes and leads Tacoma Public Utilities Information Systems project 
governance process and implements project portfolio management tools. UTS is responsible for 
all matters related to Tacoma Power’s compliance with North American Electric Reliability 
Corporation (NERC) Reliability Standards, maintains overall responsibility for the NERC 
Reliability Standards and manages Tacoma Power’s Internal Reliability and Compliance Project. 
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THE TELECOMMUNICATIONS INDUSTRY 

SUMMARY 

The world of telecommunications is complex. Technology, companies, 
regulations, and communities are all involved. Some would say that 
telecommunications is too complex for most people to understand, much 
less make decisions about. Upon closer examination, this appears to be a 
false premise. Telecommunications is complex, not because any of the 
pieces is impossible to understand but because there are so many pieces. 
Fortunately, just like any childhood puzzle, this puzzle can be put together 
by anyone v,illing to take the time to examine the pieces and explore how 
they fit together. This document is designed to bring the pieces together in 
one place to allow them to be more easily examined and explored. 

The first section begins with an exploration of the technologies that are 
shaping the world of telecommunications today and the latest 
technological developments that may affect the future of 
telecommunications. 

The telecommunications companies section examines some of the key 
players in telecommunications, the business models they have historically 
operated under, the technologies that they are employing, and both their 
announced and demonstrated strategies. Perhaps more than the latest 
technology, the companies that provide.telecommunications products will 
influence the services that our communities are likely to see. 

The next section discusses the evolving regulatory construct that 
telecommunications companies operate under. International, Federal, 
State, and local regulations all affect the provision of telecommunications 
services and it is in this area, perhaps even more so than in technology, 
that the greatest changes are taking place. 

The overview of the broader telecommunications environment concludes 
with a review of what is taking place in selected cities around the United 
States of America with regards to telecommunications and the local forces 
in each of those communities that are influencing the direction that each 
community takes. 
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State Public Utility Commissions 

Regulaton' Environment 

Public utility commissions regulate investor owned electric, gas, water 
and telephone utilities. They regulate telephone rates as well as terms and 
conditions of service of local exchange carriers. State commissions often 
coordinate their activities with the FCC by participating in joint activities, 
such as the federal-state board currently reviewing the concept of 
universal service (covered earlier in this section). 

Washington Utilities and Transportation Commission (WUTC) 
Requirements 
To do business as a telecommunications company in Washington state, a 
company must register with the Washington State Utilities and 
Transportation Commission (WUTC). An applicant must demonstrate its 
financial and technical competency and provide its proposed tariff 
package. An attorney usually prepares the necessary documents, with the 
approval process generally taking 30 days. If a company shows that it is 
subject to effective competition, it can avoid many of the regulations on 
rates and services that apply to monopoly providers. According to Tony 
Cooke, spokesperson for the WUTC, a municipally owned utility is not 
subject to state rate regulation for the provision of voice and data service, 
nor is it subject to regulation ifit acts as a transport provider or "carrier's 
carrier" per chapter 80.04.500 of.the RCW (Application to Municipal 
Utilities). This same non-regulation applies to both voice and data 
transmission. Whether a municipal utility builds a competing network or 
re-sells another company's service, rate issues are handled at the local 
level. 

City Councils and Municipal Legislative Bodies 

State and local authorities have some jurisdiction over 
telecommunications, but it varies depending on the industry and issues 
involved. The federal government exercises little jurisdiction over fiber­
optic cables. However, if the system meets the definition ofa "cable 
television system," then it will be regulated as a cable television system. 
If the system operates as a common carrier, it is subject to regulation as a 
common camer. 

Cities have traditionally exercised jurisdiction over public rights-of-way, 
most prominently in franchising cable television operators. The 1996 Act 
grants local authorities primary jurisdiction over basic cable television 
rates in the absence of effective competition. In addition, the 1996 Act 
specifically affirmed local jurisdiction over wireless mobile services such 
as cellular telephones. However, the 1996 Act also limited local 
jurisdiction over satellite Earth stations and receiving antennas for TV and 
Multichannel Multipoint Distribution Service, sometimes referred to as 

"wireless cable." 
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ORDINANCE NO. 25930 

AN ORDINANCE of the City of Tacoma, Washington establishing a 
telecommunications system as part of the Light Division, supplementing 
Ordinance No. 23514 and providing for the issuance and sale of the 
City's Electric System Revenue Bonds in the aggregate principal amount 
of not to exceed $1,000,000 to provide part of the funds necessary for 
the acquisition, construction and installation of additions and 
improvements to the telecommunications system. 
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LEG 004 (II /89) 

ORDINANCE NO. 25930 

AN ORDINANCE of the City of Tacoma, Washington establishing a 
telecommunications system as part of the Light Division, supplementing 
Ordinance No. 23514 and providing for the issuance and sale of the 
City's Electric System Revenue Bonds in the aggregate principal amount 
of not to exceed $1,000,000 to provide part of the funds necessary for 
the acquisition, construction and installation of additions and 
improvements to the telecommunications system. 

WHEREAS, the City of Tacoma (the "City") owns and operates an electric utility 

system (the "Electric System"); and 

WHEREAS, the Ordinance provides that the City may create a separate system as part 

of the Electric System and pledge that the income of such separate system be paid into the 

Revenue Fund; and 

WHEREAS, RCW 35A.l1.020 authorizes the City to operate and supply utility and 

municipal services commonly or conveniently rendered by cities or towns; and 

WHEREAS, RCW 35.92.050 authorizes cities to construct and operate works and 

facilities for the purpose of furnishing any persons with electricity and other means of power 

and to regulate and control the use thereof or lease any equipment or accessories necessary and 

convenient for the use thereof; and 

WHEREAS, the Utility Board and the Council have determined that it is in the best 

interest of the City that it install a telecommunications system among all of its Electric System 

substations in order to improve communications for automatic substation control; and 

WHEREAS, the City has determined that it is prudent and economical to provide 

additional capacity on such telecommunications system to provide the Electric System with 

sufficient capacity to perform or enhance such functions as automated meter reading and 

billing, appliance control, and load shaping; and 
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WHEREAS, the Light Division may wish to connect such telecommunications system 

to individual residences and businesses in its service area or to other providers of 

telecommunications services; and 

WHEREAS, the City has determined that it should create a telecommunications system 

as part of the Electric System in order to construct these telecommunications improvements; 

and 

WHEREAS, the City by Ordinance No. 23514 passed November 20, 1985 (as 

amended and supplemented, the "Ordinance"), authorized Electric System Revenue Bonds (the 

"Bonds") of the City to be issued in series, made covenants and agreements in connection with 

the issuance of such Bonds and authorized the sale and issuance of the first series of such 

Bonds in the aggregate principal amount of $125,505,000 (the "1985 Bonds") for the purpose 

of refunding all of the City's then outstanding light and power revenue bonds; and 

WHEREAS, the 1985 Bonds were issued under date of December 1, 1985 and are now 

outstanding; and 

WHEREAS, the City has heretofore issued ten additional series of Bonds on a parity 

with the 1985 Bonds, which bonds were issued and are now outstanding: 

Authorizing Bonds Principal 
Ordinance Dated Amount Issued 

23663 July 1, 1986 $ 30,000,000 
24073 May 1, 1988 60,400,000 
24296 May 1, 1989 48,500,000 
25004 December 1, 1991 13,800,000 
25004 December 5, 1991 42,400,000 
25004 December 5, 1991 42,400,000 
25089 May 1, 1992 31,295,000 
25165 September 1, 1992 131,675,000 
25333 August 1, 1993 3,318,500 
25489 May 10, 1994 135,665,000 
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WHEREAS, after due consideration, it appears to the City Council and the Public 

Utility Board (the "Board") that it is in the best interest of the City to create and construct a 

telecommunications system and to issue Electric System Revenue Bonds to finance a portion 

of the costs of such construction and that the exact amount of Bonds and terms of the Bonds 

shall be determined by resolution of the Council; and 

WHEREAS, Section 10.1 of the Ordinance provides that the City may, without the 

consent of the owners of any Bonds, adopt an ordinance supplemental to or amendatory of the 

Ordinance to provide for the issuance of Future Parity Bonds and to prescribe the terms and 

conditions pursuant to which such Bonds may be issued, paid or redeemed; and 

WHEREAS, the City desires to provide that the issuance and sale of the Bonds will be 

issued and secured under the Ordinance as amended and supplemented by Ordinance 

No. 23663, Ordinance No. 24073, Ordinance No. 24296, Ordinance No. 25004, Ordinance 

No. 25089, Ordinance No. 25165, Ordinance No. 25333, Ordinance No. 25489 and this 

Ordinance; 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY OF TACOMA: 

ARTICLE I 

DEFINITIONS AND AUTHORITY 

Section 1.1. Supplemental Ordinance. This Ordinance No. 25930 is supplemental to 

and is adopted in accordance with Section 5.1 and Article X of the Ordinance and shall be 

known as the Eighth Supplemental Electric System Revenue Bond Ordinance (the "Eighth 

Supplemental Ordinance"). 

Section 1.2. Definitions. 

A. All terms that are defined in Section 1.1 of the Ordinance shall have the same 

meanings, respectively, in this Eighth Supplemental Ordinance as such terms are given in 
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Section 1.1 of the Ordinance, as amended and supplemented by the First, Second, Third, 

Fourth, Fifth, Sixth, and Seventh Supplemental Ordinances. 

B. In this Eighth Supplemental Ordinance: 

"Arbitrage and Tax Certification" means the certificate executed by the Director of 

Finance of the City pertaining to the calculation and payment of any Rebate Amount with 

respect to the Bonds. 

"Bond Sale Resolution" means the resolution to be adopted by the City Council setting 

forth the final terms of the Bonds. 

"Bonds" means the Electric System Revenue Bonds, 199 --' of the City issued pursuant 

to the Ordinance and this Eighth Supplemental Ordinance. 

"Code" means the Internal Revenue Code of 1986, as amended, together with 

corresponding and applicable final, temporary or proposed regulations and revenue rulings 

issued or amended with respect thereto by the United States Treasury or the Internal Revenue 

Service, to the extent applicable to the Bonds. 

"Eighth Supplemental Ordinance" means this Ordinance No. 25930. 

"Rebate Amount" means the amount, if any, determined to be payable with respect to 

the Bonds by the City to the United States of America in accordance with Section 148(t) of the 

Code. 

Section 1.3. Authority for this Eighth Supplemental Ordinance. This Eighth 

Supplemental Ordinance is adopted pursuant to the provisions of the laws of the State of 

Washington, the Tacoma City Charter and the Ordinance. 
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ARTICLE II 

FINDINGS; ESTABLISHMENT OF THE TELECOMMUNICATIONS PROJECT AS A 

SEPARATE SYSTEM; AND ADOPTION OF PLAN AND SYSTEM 

Section 2.1. Establishment of Telecommunication System. The City hereby creates a 

separate system of the City's Light Division to be known as the telecommunications system 

(the "Telecommunications System"). The public interest, welfare, convenience and necessity 

require the creation of the Telecommunications System, contemplated by the plan adopted by 

Section 2.2 hereof, for the purposes set forth in Exhibit A. The City hereby covenants that all 

revenues received from the Telecommunications System shall be deposited into the Revenue 

Fund. 

Section 2.2. Adoption of Plan: Estimated Cost. The City hereby specifies and adopts 

the plan set forth in Exhibit A for the acquisition, construction and implementation of the 

Telecommunications System (the "Telecommunications Project"). The City may modify 

details of the foregoing plan when deemed necessary or desirable in the judgment of the City. 

The estimated cost of the Telecommunications Project, including funds necessary for the 

payment of all costs of issuing the Bonds, is expected to be approximately $40,000,000. 

Section 2.3. Findings of Parity. The Council hereby finds and determines as required 

by Section 5.2 of the Ordinance as follows: 

A. The Bonds will be issued for financing capital improvements to the Electric 

System. 

B. At the time of issuance and delivery of the Bonds, there will be no deficiency in 

the Bond Fund and no Event of Default shall have occurred. 

C. At the time of issuance and delivery of the Bonds, there will be on file with the 

City Clerk the certificate of the Director of Finance required by Section 5.2(B)(1) or 

Section 5.2(C) of the Ordinance. 
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The applicable limitations contained in Section 5.2 of the Ordinance having been 

complied with in the issuance of the Bonds, the Bonds will have a lien upon the Net Revenues 

of the Electric System for the payment of principal thereof and interest thereon equal in priority 

to the lien upon the Net Revenues of the Electric System for the payment of the principal of 

and interest on the 1985 Bonds, the 1986 Bonds, the 1988 Bonds, the 1989 Bonds, the 1991 

Bonds, the 1992 Bonds, the 1992B Bonds, the 1993 Bonds and the 1994 Bonds. 

Section 2.4. Due Regard. The Council and Board hereby find and determine that due 

regard has been given to the cost of the operation and maintenance of the Electric System and 

that it has not obligated the City to set aside into the Bond Fund for the account of the Bonds a 

greater amount of the revenues and proceeds of the Electric System than in its judgment will 

be available over and above such cost of maintenance and operation. 

Section 2.5. Findings. The Council and Board hereby find it to be necessary and in the 

best interests of the City to issue the Bonds in order to provide part of the funds necessary to 

finance the Telecommunications Project. 

ARTICLE III 

AUTHORIZATION OF BONDS 

Section 3.1. Principal Amount. Designation and Series. Pursuant to the provisions of 

the Ordinance, a series of Bonds of the City entitled to the benefit, protection and security of 

such provisions is hereby authorized in the aggregate principal amount of not to exceed 

$1,000,000. Such Bonds shall be designated as, and shall be distinguished from the Bonds of 

all other series by the title, "City of Tacoma, Washington Electric System Revenue Bonds, 

199 ." 

Section 3.2. Pur:pose. The purpose of the Bonds is to provide part of the funds 

necessary to finance the Telecommunications Project, make any necessary deposit to the 

Reserve Account and to pay the costs of issuance and sale of the Bonds. 

-6- NMN0S8.DOC 96/07/10 

473



LEG 004 (1\189) 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Section 3.3. Date. Maturities and Interest. The Bonds shall be issued in the aggregate 

principal amount of not to exceed $1.000.000 and shall be dated as of the date provided in the 

Bond Sale Resolution and shall bear interest from their dated date to their stated dates of 

maturity or prior redemption. The exact principal amount of the Bonds shall be established by 

the Bond Sale Resolution. The Bonds shall mature on the dates of the years and in the 

principal amounts and shall bear interest payable semiannually on the dates and at the rates per 

annum set forth in the Bond Sale Resolution. 

Section 3.4. Denomination and Numbers. The Bonds shall be issued in fully registered 

form in the denominations of $5,000 or any integral multiple of $5.000 within a maturity. The 

Bonds shall be numbered separately in such manner and with any additional designation as the 

Registrar deems necessary for purposes of identification. The Bond Sale Resolution may 

provide for the Bonds to be held in book-entry only form. 

Section 3.5. Redemption Terms. By the Bond Sale Resolution, the City Council may 

determine that all or a portion of the Bonds shall be subject to redemption prior to maturity at 

the option of the City. in whole or in part. on any date and at the respective redemption prices 

specified in the resolution. The City Council may designate certain Bonds as Term Bonds that 

will be subject to redemption by operation of the Bond Retirement Account through Sinking 

Fund Requirements in the years and amounts set forth in the resolution. 

Section 3.6. Reservation of Right to Purchase. The City reserves the right to use 

money in the Revenue Fund or any other legally available funds at any time to purchase any of 

the Bonds in the open market provided there is no deficiency in the accounts within the Bond 

Fund. Any purchases of Bonds may be made with or without tenders of Bonds and at either 

public or private sale. 

Section 3.7. Tax Exemption. The City shall comply with the provisions of this section 

unless, in the written opinion of nationally-recognized Bond Counsel to the City. such 
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compliance is not required in order to maintain the exemption of the interest on the Bonds 

from federal income taxation. 

The City hereby covenants that it will not make any use of the proceeds from the sale 

of the Bonds or any other funds of the City which may be deemed to be proceeds of such 

Bonds pursuant to Section 148 of the Code and the applicable regulations thereunder which 

will cause the Bonds to be "arbitrage bonds" within the meaning of said Section and said 

regulations. The City will comply with the applicable requirements of Section 148 of the Code 

(or any successor provision thereof applicable to the Bonds) and the applicable regulations 

thereunder throughout the term of the Bonds. 

The City further covenants that it will not take any action or permit any action to be 

taken that would cause the Bonds to constitute "private activity bonds" under Section 141 of 

the Code. 

Section 3.8. Arbitrage Rebate. The City will pay the Rebate Amount, if any, to the 

United States of America at the times and in the amounts necessary to meet the requirements 

of the Code to maintain the federal income tax exemption for interest payments on the Bonds, 

in accordance with the Arbitrage and Tax Certification. 

ARTICLEN 

REGISTRATION, FORM AND GENERAL TERMS 

Section 4.1. Registrar and Paying Agent. The initial Registrar and Paying Agent shall 

be the fiscal agencies for the state of Washington in Seattle, Washington, and New York, New 

York. 

Section 4.2. Transfer and Exchange. So long as the Bonds are not in book-entry form, 

any Bond may be transferred pursuant to its provisions at the Registrar's principal office for 

such purpose by surrender of such Bond for cancellation, accompanied by a written instrument 

of transfer, in form satisfactory to the Registrar, duly executed by the registered owner in 
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person or by the registered owner's duly authorized attorney. Upon payment of any applicable 

tax or governmental charge, the City will execute and the Registrar will authenticate and 

deliver at the principal office of the Registrar (or send by registered mail to the owner thereof 

at the owner's expense), in the name of the transferee or transferees, a new Bond or Bonds in 

authorized denominations of the same interest rate, aggregate principal amount and maturity, 

dated as of the last interest payment date to which interest has been paid so that there shall 

result no gain or loss of interest as a result of such transfer. To the extent of authorized 

denominations, one Bond may be exchanged for several bonds of the same interest rate and 

maturity, and for a like aggregate principal amount, and several Bonds of the same interest rate 

and maturity may be exchanged for one or several Bonds, respectively, of the same interest 

rate and maturity and for a like aggregate principal amount. 

In every case of a transfer or exchange of any Bonds, the surrendered Bonds shall be 

canceled by the Registrar and a certificate evidencing such cancellation shall be promptly 

transmitted by the Registrar to the City. As a condition of any such transfer or exchange, the 

City at its option may require the payment of a sum sufficient to reimburse it for any tax or 

other governmental charge that may be imposed thereon. All Bonds executed, authenticated 

and delivered in exchange for or upon transfer of Bonds so surrendered shall be valid 

obligations of the City evidencing the same debt as the Bonds surrendered, and shall be entitled 

to all the benefits and protection of the Ordinance to the same extent as the surrendered 

Bonds. 

Section 4.3. Limitation on Transfer or Exchange of Bonds. The City shall not be 

required to (a) issue, transfer, or exchange Bonds after the 15th day of the month prior to any 

interest payment date therefor, or (b) to register, discharge from registration, transfer or 

exchange any Bonds which have been designated for redemption within a period of 30 days 

next preceding the date fixed for redemption. 
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Section 4.4. Effect of Payment. All payments of or on account of interest to any 

registered owner of any Bond, and all payments of or on account of principal to any registered 

owner of any Bond (or to his or her assigns), shall be valid and effectual and shall be a 

discharge of the City, the Paying Agent and the Registrar in respect of the liability upon the 

Bonds or claims for interest, as the case may be, to the extent of the sum or sums paid. 

All Bonds upon the payment or redemption thereof shall be canceled and destroyed by 

the Paying Agent, and a certificate evidencing such payment, cancellation and destruction shall 

be promptly transferred by the Paying Agent to the City. 

Section 4.5. Mutilated. Lost. Stolen or Destroyed Bonds. In case any Bond shall at 

any time become mutilated or be lost, stolen or destroyed, the City in the case of such 

mutilated Bond shall, and in the case of such lost, stolen or destroyed Bond in its discretion 

may, execute and direct the Registrar to authenticate and deliver a new Bond of the same 

interest rate and maturity and of like tenor and effect in exchange or substitution for and upon 

surrender and cancellation of such mutilated Bond, or in lieu of or in substitution for such 

destroyed, stolen or lost Bond. If such stolen, destroyed or lost Bond shall have matured or 

have been called for redemption, instead of issuing a substitute therefor, the City may without 

the surrender of such Bond at its option pay the same (in which case the City shall promptly 

file a certificate to that effect with the Paying Agent and Registrar) or cause the same to be 

paid by the Paying Agent by a certificate of the City directing such payment filed with the 

Paying Agent. Except in the case where a mutilated Bond is surrendered, the applicant for the 

issuance of a substitute Bond shall furnish to the City and the Registrar evidence satisfactory to 

them of the theft, destruction or loss of the original Bond, and also such security and indemnity 

as may be required by the City or the Registrar, and no such substitute Bond shall be issued 

unless the applicant for the issuance thereof shall reimburse the City and the Registrar for the 

expenses incurred in connection with the preparation, execution, authentication, issuance and 

\r\\ 
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delivery of the substitute Bond. Any such substitute Bond shall be equally and proportionately 

entitled to the security of the Ordinance with all other Bonds issued hereunder, whether or not 

the Bond alleged to have been lost, stolen or destroyed shall be found at any time. The 

Registrar shall cancel all mutilated Bonds surrendered to it. 

Section 4.6. Execution and Authentication of Bonds. The Bonds shall be executed on 

behalf of the City with the manual or facsimile signature of the Mayor and attested with the 

manual or facsimile signature of the City Clerk and the seal of the City shall be imprinted or 

impressed on each of the Bonds. The Bonds shall bear thereon a certificate of authentication, 

in the form set forth in Section 4.7 of this Eighth Supplemental Ordinance, executed manually 

by the Registrar. Only such Bonds as shall bear thereon such certificate of authentication shall 

be entitled to any right or benefit under the Ordinance and no Bond shall be valid or obligatory 

for any purpose until such certificate of authentication shall have been duly executed by the 

Registrar. Such certificate of the Registrar upon any Bond executed on behalf of the City shall 

be conclusive evidence that the Bond so authenticated has been duly authenticated and 

delivered under the Ordinance and that the owner thereof is entitled to the benefits of the 

Ordinance. 

In case any of the officers who shall have signed or attested any of the Bonds shall 

cease to be such officers before the Bonds so signed or attested shall have been actually 

delivered, such Bonds shall be valid nevertheless and may be issued by the City with the same 

effect as though the persons who had signed or attested such Bonds had not ceased to be such 

officers. 
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Section 4.7. Fonn of Bonds. 

(a) The Bonds shall be in substantially the following fonn: 

No. _____ _ 

Interest Rate: 

% 

Registered Owner: 

UNITED STATES OF AMERICA 

STATE OF WASIDNGTON 

CITY OF TACOMA 
ELECTRIC SYSTEM REVENUE BOND, 199_ 

Maturity Date: 

Principal Amount: DOLLARS 

$_-----

CUSIPNo: 

The City of Tacoma, a municipal corporation of the State of Washington (hereinafter 
called the "City"), for value received, hereby promises to pay to the Registered Owner 
identified above, or registered assigns, on the Maturity Date identified above, the Principal 
Amount indicated above and to pay interest on such principal amount from the date hereof or 
the most recent date to which interest has been paid or duly provided for, at the Interest Rate 
set forth above per annum, payable , 199 ~ and semiannually thereafter on the 
first day of each and until payment shall have been made or provided 
for. 

Principal of and interest on this bond are payable solely out of the special fund of the 
City known as the "Electric System Revenue Bond Fund" created and established by Ordinance 
No. 23514 of the City (the "Bond Fundlt

). Both principal of and interest on this bond are 
payable in lawful money of the United States of America. Interest shall be paid by mailing a 
check or draft or by wire transfer as provided in the Bond Ordinance (as hereinafter defined) to 
the registered owner or assigns at the address shown on the bond register as of the 15th day of 
the month prior to the interest payment date. Principal shall be paid to the registered owner or 
assigns upon presentation and surrender of this bond at the principal office of the Paying Agent 
or Agents which initially are the fiscal agencies of the State of Washington in Seattle, 
Washington, and New York, New York. (Such fiscal agencies also act, and are hereinafter 
referred to collectively, as the "Bond Registrarlt

). 

This bond shall not be valid or become obligatory for any purpose or be entitled to any 
security or benefit under the Bond Ordinance until the Certificate of Authentication hereon 
shall have been manually signed by the Bond Registrar. 
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This bond is one of a duly authorized series of bonds aggregating $ _____ _ 
in principal amount and designated as "Electric System Revenue Bonds, 199 _." This bond and 
the bonds of this series (the "Bonds") are issued under and pursuant to Ordinance No. 23514 
as amended and supplemented by Ordinance No. 23663, Ordinance No. 24073, Ordinance No. 
24296, Ordinance No. 25004, Ordinance No. 25089, Ordinance No. 25165, Ordinance 
No. 25489 and Ordinance No. 25930 of the City (together the "Bond Ordinance"), and under 
the authority of and in full compliance with the Constitution and laws of the State of 
Washington. 

The Bonds are issued for the purpose of providing part of the funds necessary for 
financing capital improvements to the Electric System. The Bond Ordinance permits the 
issuance of Future Parity Bonds payable from the Bond Fund ranking on a parity with the 1985 
Bonds, the 1986 Bonds, the 1988 Bonds, the 1989 Bonds, the 1991 Bonds, the 1992 Bonds, 
the 1992B Bonds, the 1993 Bonds, the 1994 Bonds and the Bonds and secured by an equal 
charge and lien on the Net Revenues and permits the costs associated with certain Contract 
Resource Obligations to be included in the Electric System's Operating Expenses (as such 
terms are defined in the Bond Ordinance). The 1985 Bonds, the 1986 Bonds, the 1988 Bonds, 
the 1989 Bonds, the 1991 Bonds, the 1992 Bonds, the 1992B Bonds, the 1993 Bonds, the 
1994 Bonds, the Bonds and any Future Parity Bonds are hereinafter collectively referred to as 
the "Parity Bonds. " 

Copies of the Bond Ordinance are on file at the office of the City Clerk and at the 
principal office of each Paying Agent for this bond. Reference is hereby made to the Bond 
Ordinance and to any and all modifications and amendments thereof for a more complete 
description of the Revenues available for the payment of the principal of and interest on the 
Bonds and the rights and remedies of the owners of the Bonds with respect thereto, the terms 
and conditions upon which the Bonds have been issued, and the terms and conditions upon 
which this bond shall no longer be secured by the Bond Ordinance or deemed to be 
outstanding thereunder if money or certain specified securities sufficient for the payment of this 
bond shall have been set aside in a special account and held in trust for the payment thereof. 
Capitalized terms used herein and not otherwise defined shall have the meanings set forth in the 
Bond Ordinance. 

Under the Bond Ordinance, the City is obligated to set aside and pay into the Bond 
Fund out of the Revenues of said Electric System certain fixed amounts sufficient to pay the 
principal of and interest and premium, ifany, on all Parity Bonds at any time outstanding as the 
same become due and payable, all as is more fully provided in the Bond Ordinance. The Bonds 
and the interest thereon constitute the only charge against the Bond Fund and the amount of 
the Net Revenues pledged to said Bond Fund, as provided in the Bond Ordinance. 

In and by the Bond Ordinance, the City covenants to establish, maintain and collect 
rates and charges for electric energy sold through the ownership or operation of the Electric 
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System and all other services, facilities and commodities sold, furnished or supplied by the City 
in connection with the ownership or operation of the Electric System which shall be fair and 
adequate to provide Revenues sufficient for the payment of the Parity Bonds and all payments 
which the City is obligated to set aside in the Bond Fund and for the proper operation and 
maintenance of the Electric System, including payment of certain Contract Resource 
Obligations, all necessary repairs, replacements and renewals thereof and other costs thereof, 
as provided in the Bond Ordinance. 

The Bonds maturing on and after 1, __ are subject to redemption prior 
to maturity at the option of the City on any date on and after 1, 20-, in whole or 
in part, upon written notice as provided hereinafter, at the redemption prices with respect to 
each Bond (expressed as a percentage of the principal amount of the Bonds to be redeemed) 
set forth below, together with the interest, if any, accrued thereon to the date fixed for 
redemption: 

Redemption Period Redemption Price 

If less than all of the Bonds subject to optional redemption are to be called for 
redemption, the City shall choose the maturities to be redeemed. In the event that less than all 
of the Bonds of any maturity are called for redemption, the particular Bonds of such maturity 
to be redeemed shall be selected by lot by the Bond Registrar, or, so long as the Bonds are 
held in book-entry form, by the Securities Depository. 

The Bonds maturing on __ 1, __ (hereinafter referred to as the "Term Bonds") 
shall be redeemed prior to maturity by lot, not later than __ 1 in the years __ through 
_---', inclusive, from amounts credited to the Bond Retirement Account in the Bond Fund as 
sinking fund installments therefor (to the extent such amounts have not been used to redeem or 
purchase such Bonds as provided below) and in the principal amounts as set forth below, upon 
written notice as provided hereinafter by payment of the principal amount thereof, together 
with the interest, if any, accrued thereon to the date fixed for redemption. 

Year Amount 

The City may purchase or redeem the Term Bonds through the application of part or all 
of the respective sinking fund installments therefor at any time prior to any __ 1 due date. 
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Any money not so used to redeem or to purchase such Term Bonds shall be substantially 
exhausted by application to the redemption of such bonds on such succeeding 1. If, as 
of any __ 1, the principal amount of Term Bonds retired by purchase or redemption from 
any source exceeds the cumulative requirement for sinking fund installments through such 
date, such excess may be credited against the sinking fund installment for the next fiscal year. 

Written notice of redemption shall be given by first class mail, postage prepaid, not less 
than 30 days nor more than 60 days before the redemption date to the registered owners of the 
Bonds to be redeemed in whole or in part at their last addresses, if any, appearing on the Bond 
Register, but any defect with respect to the redemption of any bond shall not invalidate the 
redemption of any other bond. Notice of redemption having been given by mailing, as 
aforesaid, the Bonds so called for redemption shall on the date specified in such notice become 
due and payable at the applicable redemption price herein provided, and from and after the date 
so fixed for redemption (except as to any bond, or portion of any bond, not so redeemed in 
accordance with such call for redemption) interest on said Bonds so called for redemption shall 
cease to accrue. 

A portion of the principal sum of this bond in the amount of $5,000, or any integral 
multiple thereof, may be redeemed, and if less than all of the principal sum hereof is to be 
redeemed, in such case upon the surrender of this bond at the principal office of the Bond 
Registrar, there shall be issued to the registered owner, without charge therefor, for the then 
unredeemed balance of the principal sum hereof, fully registered bonds of like series, maturity 
and interest rate in any of the denominations authorized by the Bond Ordinance. 

This bond shall be transferable by the registered owner at the principal offices of the 
Bond Registrar upon surrender and cancellation of this bond, and thereupon a new registered 
bond or bonds of the same principal amount and interest rate and maturity will be issued to the 
transferee as provided in the Bond Ordinance. The City, the Bond Registrar, the Paying 
Agents and any other person may treat the person in whose name this bond is registered as the 
absolute owner hereof for the purpose of receiving payment hereof and for all purposes and 
shall not be affected by any notice to the contrary, whether this bond be overdue or not. 

It is hereby certified, recited and declared that all acts, conditions and things required 
by the Constitution and statutes of the State of Washington to exist, to have happened and to 
have been performed precedent to and in the issuance of this bond do exist, have happened and 
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have been performed in due time, form and manner as prescribed by law, and that the amount 
of this bond, together with all other obligations or indebtedness of the City, does not exceed 
any constitutional or statutory limitations of indebtedness. 

IN WITNESS WHEREOF, the City of Tacoma, by its City Council, has caused this 
bond to be executed in its name with the facsimile or manual signature of its Mayor, and 
attested by the facsimile or manual signature of its Clerk, and the seal of said City to be 
imprinted or impressed hereon, all as of the __ day of , 199_. 

CITY OF TACOMA, WASlllNGTON 

By 
Mayor 

(SEAL) 

Attest: 

City Clerk 

Authentication Date: 

CERTIFICATE OF AUTHENTICATION 

This bond is one of the bonds described in the within-mentioned Bond Ordinance and is 
one of the Electric System Revenue Bonds, 199_ of the City of Tacoma, Washington, dated 
_______ --', 199_. 

-16-

WASlllNGTON STATE FISCAL 
AGENCY, Bond Registrar 

By _________________ __ 

Authorized Officer 
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ASSIGNMENT 

FOR VALUE RECEIVED, the undersigned hereby sells, assigns and transfers unto 

PLEASE INSERT SOCIAL SECURITY OR TAXPAYER 
IDENTIFICATION NUMBER OF TRANSFEREE 

(please print or typewrite name and address, including zip code, of Transferee) 
________________________________________________________ t~ 

within bond and does hereby irrevocably constitute and appoint ________________ _ 
attorney-in-fact to transfer said bond on the books kept for registration thereof with full power 
of substitution in the premises. 

DATED: ________________ _ 

SIGNATURE GUARANTEED: 

NOTE: The signature on this Assignment 
must correspond with the name of the 
registered owner as it appears upon the 
face of the within bond in every 
particular, without alteration or 
enlargement or any change whatever. 

19 ARTICLE V 

20 APPLICATION OF PROVISIONS OF ORDINANCE TO BONDS 

21 Section 5.1. Issuance of Future Parity Bonds. The provisions of Article V of the 

22 Ordinance relating to the issuance of Future Parity Bonds shall apply to the Bonds. 

23 Section 5.2. Contract Resource Obligations. The provisions of Article VI of the 

24 Ordinance relating to Contract Resource Obligations shall apply to the Bonds. 

25 Section 5.3. Application of Sections 7.1 through 7.3 of Ordinance Relating to Special 

26 Funds and Accounts. Except as otherwise provided below in Section 5.10, the provisions of 
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Sections 7.1 through 7.3 of the Ordinance relating to the Revenue Fund and the accounts 

therein, the Bond Fund and the accounts therein, the Cumulative Reserve Fund, and the 

investment of money held for the credit of such Funds shall apply to the Bonds. 

Section 5.4. Covenants to Secure Bonds. The provisions of Article IX of the 

Ordinance setting forth the covenants to secure Bonds, as amended by Article VII of the First 

Supplemental Ordinance, shall apply to the Bonds. 

Section 5.5. Supplemental and Amendatory Ordinances. The provisions of Article X 

of the Ordinance relating to supplemental and amendatory ordinances shall apply to the Bonds. 

Section 5.6. Defaults and Remedies. The provisions of Article XI of the Ordinance 

relating to defaults and remedies shall apply to the Bonds. 

Section 5.7. Amendments and Bondowners' Meetings. The provisions of Article XII 

of the Ordinance relating to amendments and bondowners' meetings shall apply to the Bonds. 

Section 5.8. Miscellaneous. The provisions of Article XIII of the Ordinance relating 

to the City's contract with the owners of Bonds, money held by the Paying Agent one year 

after the due date, the benefits of the Ordinance and severability shall apply to the Bonds. 

Section 5.9. Rights of AMBAC. The provisions of Article X of the Second 

Supplemental Ordinance and Article VII of the Fifth Supplemental Ordinance and Article VIII 

of the Sixth Supplemental Ordinance relating to the rights of AMBAC Indemnity Corporation 

are incorporated herein by reference and shall be in force and effect so long as any 1988 Bond, 

1992 Bond or 1992B Bond, respectively, is Outstanding and insured by the municipal bond 

guaranty insurance policy therein authorized. 

Section 5.lD. Reserve Subaccount. There is hereby established within the Reserve 

Account a special subaccount entitled the "199 Reserve Subaccount." Funds in such 

Reserve Subaccount shall be treated in all respects as other funds in the Reserve Account. The 

City shall make transfers into the Reserve Subaccount from money and investments in the 
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Reserve Account, from proceeds of the Bonds, or from other available money in amounts 

sufficient to satisfy the Reserve Account Requirement with respect to the Bonds. 

The City is authorized to satisfy the requirements of Section 7.2 of the Ordinance with 

respect to the Reserve Account as to the Bonds through the use of Qualified Insurance, or a 

Qualified Letter of Credit, which may be purchased on the date of closing of the Bonds or after 

the issuance of the Bonds and substituted for amounts in the Reserve Subaccount pursuant to 

the provisions of Section 7.2 of the Ordinance. 

ARTICLE VI 

DISPOSITION OF BOND PROCEEDS 

Section 6.1. Construction Account. A special fund of the City has heretofore been 

created and designated the "City of Tacoma Electric System Construction Fund" (the 

"Construction Fund"). There is hereby created within the Construction Fund a special account 

to be known as the "199_ Bonds Construction Account" into which shall be deposited from 

the proceeds of sale of the Bonds. Money in the Construction Account shall be used for 

paying part of the costs of the acquisition, construction and installation of the additions and 

improvements described in Exhibit A, and for paying all expenses incidental thereto (including 

but not limited to costs of issuance of the Bonds, engineering, financing, legal or any other 

incidental costs) and for repaying any advances heretofore or hereafter made on account of 

such costs, and such money or so much thereof as may be necessary be and hereby is 
20 

21 

22 

23 

appropriated for such purpose. 

All proceeds of the Bonds so deposited in the Construction Account shall be 

continuously and fully invested to the extent practicable in Permitted Investments. Interest 

earned and income or profits derived by virtue of such investments shall remain in the account 
24 

and be used for the purposes for which the Bonds are issued or other lawful purposes. Money 
25 

in the Construction Account may be transferred to the Bond Fund in such amounts as shall be 
26 
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necessary to pay principal of and interest on Bonds, and may be used to pay any Rebate 

Amount. 

Section 6.2. Disposition of Proceeds. The proceeds of the Bonds are hereby 

appropriated for the following purposes and shall be deposited as follows: 

1. The amount equal to the interest accruing on the Bonds from their dated 

date to the date of their delivery shall be deposited in the Interest Account in the Bond Fund 

and invested in Permitted Investments. 

2. To the extent permitted by the Code, the amount that when added to 

other money in the Reserve Account will ensure that the total amount in the Reserve Account 

equals the Reserve Account Requirement shall be deposited in the Reserve Account in the 

Bond Fund. 

3. The balance of the Bond proceeds shall be deposited in the Construction 

Account and used for the purposes specified in Sections 6.1, including payment of costs of 

issuance of the Bonds. 

ARTICLE vn 

SALE OF BONDS 

Section 7.1. Sale of Bonds. The Bonds may be sold by competitive or negotiated sale, 

which sale shall be approved by the Bond Sale Resolution. 

Section 7.2. Official Statement: Insurance. The Director and/or Deputy Director of 

Utilities are authorized to prepare a preliminary official statement for the marketing of the 

Bonds and to solicit bids for bond insurance. The Bond Sale Resolution shall approve the 

preliminary and final official statements and any bond insurance. 
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ARTICLE VIII 

MISCELLANEOUS 

Section 8.1. Defeasance. In the event that the City, in order to effect the payment, 

retirement or redemption of any Bond, sets aside in the Bond Fund or in another special 

account, advance refunding bond proceeds or other money lawfully available or direct 

obligations of the Department of the Treasury of the United States of America ("Government 

Obligations"), or any combination of such proceeds, money and/or Government Obligations, in 

amounts which, together with known earned income from the investment thereof are sufficient 

to redeem, retire or pay such Bond in accordance with its terms and to pay when due the 

interest and redemption premium, if any, thereon, and such proceeds, money and/or 

Government Obligations are irrevocably set aside and pledged for such purpose, then no 

further payments need be made into the Bond Fund for the payment of the principal of and 

interest on such Bond, and the owner of such Bond shall cease to be entitled to any lien, 

benefit or security of the Ordinance except the right to receive payment of principal, premium, 

if any, and interest from such special account, and such Bond shall be deemed not to be 

outstanding hereunder. 

Section 8.2. Undertaking to Provide Ongoing Disclosure. In the Bond Sale 

Resolution the City shall undertake to provide certain ongoing disclosure for the benefit of the 

owners of the Bonds as required by Section (b){5) of the Securities and Exchange 

Commission's Rule 15c2-12 under the Securities and Exchange Act of 1934. 

Section 8.3. Severability. If anyone or more of the provisions of this Eighth 

Supplemental Ordinance is or are held by any court of competent jurisdiction to be contrary to 

law, then such provision or provisions shall be null and void and shall be deemed separable 

from the remaining provisions and shall in no way affect the validity of the other provisions of 

this Eighth Supplemental Ordinance or the Bonds. 
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Section 8.4. Effective Date. This Eighth Supplemental Ordinance shall take effect and 

be in force thirty days after its passage, approval and publication as required by law. Any 

actions taken pursuant to this Eighth Supplemental Ordinance before its effective date and 

after its passage are hereby ratified, approved and confirmed. 

INTRODUCED AND READ FOR THE FIRST TIME at a regular meeting of the City 

Council held the 1 6 t h day of J u 1 y ,1996. 

PASSED by the City Council of the City of Tacoma, Washington, and authenticated by 

its Mayor at a regular meeting of the Council held this 23rd day of July, 1996. 

City Clerk 

APPROVED AS TO FORM: 

~--
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1 
CLERK'S CERTIFICATE 

2 

3 I, the undersigned, the duly chosen, qualified and ~ City Clerk of the City of 

4 Tacoma, Washington, and keeper of the records of the City Council (herein called the 

5 "Council"), DO HEREBY CERTIFY: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

1. That the attached Ordinance No. 25930 (herein called the "Ordinance") is a true 

and correct copy of an Ordinance of the Council, as finally passed at a regular meeting of the 

Council held on the :a~ay of July, 1996 and duly recorded in my office. 

2. That said meeting was duly convened and held in all respects in accordance 

with law, and to the extent required by law, due and proper notice of such meeting was given; 

that a legal quorum was present throughout the meeting and a legally sufficient number of 

members of the Council voted in the proper manner for the passage of said Ordinance; that all 

other requirements and proceedings incident to the proper adoption of said Ordinance have 

been duly fulfilled, carried out and otherwise observed, and that I am authorized to execute this 

certificate. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the official seal of 

the City as of this .:Jl( 1 day of July, 1996. 

City Clerk 
City of Tacoma, Washington 

~. 
, I.. '--~ , " . 

c 
r 

NMN0S8.00c 9Ml7/10 

490



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

LEG 004 (11189) 

EXlllBIT A 

TELECOMMUNICATIONS PROJECT 

The Telecommunications Project will include some or all of the following elements: 

Infrastructure improvements 

Construct a hybrid fiber coax ("lIFC") telecommunications infrastructure consisting of fiber 
optic rings and branches connecting nodes throughout the Light Division service area. This 
telecommunications system will be asymmetrically two-way capable. It will interconnect all 
Light Division substations. Connections may also be made with Light Division customers and 
with other providers of telecommunications infrastructure and services. This 
telecommunications system will have 500 channels. It will utilize existing Light Division 
rights-of-way. 

Functions to be performed by infrastructure improvements 

Through construction of the lIFC telecommunications system, the Light Division's 
Telecommunications System will be capable of performing some or all of the following 
functions: 

• conventional substation communications functions 

• 
• 
• 
• 

• 

automated meter reading (electric and water) 

automated billing (electric and water) 

automated bill payment (electric and water) 

demand side management (DSM) functions, such as automated load (e.g. water 
heater) control 

provision of information to customers that is relevant to their energy and water 
purchasing decisions (e.g. information on time-of-use or "green" power rates) 

• distribution automation 

• remote tum on/tum off for electric and water customers 

• 
• 
• 

• 

city government communications functions 

CATV service 

transport of signals for service providers offering telecommunications services 
(e.g. Personal Communications Service (PCS), video on demand, high speed 
data, as well as conventional wired and wireless telecommunications services) 

Internet access service 
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REQUEST FOR ORDI."-.' .. L 

OR RESOLUTIOJr" 
Ordinance " 

Resolution" 

1. Date: June 21, 1996 

Requesting DepartmenUDivision/Program Sponsored By Phone/Extension 

2. Tacoma Public Utilities/Light Division Steve Klein 8203 
Contact Person (for questions): Phone/Extension 

3. Steve Klein 502-8203 

4. Preparation of is requested for the City Council meeting of Tuesday July 16, 1996. 

5. Summary Title/Recommendation: (A concise sentence, as it will appear on the Council Agenda) 

Authorize a Bond Ordinance for City of Tacoma, Washington, Department of Public Utilities, Light Division to clarify its legal 
authority to develop telecommunication capacity for cable television outside the City limits, certain telecommunications 
services, and other uses. 

6. Background Information/General Discussion: (Why is this request necessary? Are there legal requirements? What are the 
viable alternatives? Who has been involved in the process?) 

Approval of this Bond Ordinance is necessary to confirm Light Division authority to engage in certain telecommunications 
activities. This determination will facilitate the decision-making process at the conclusion of the feasibility studies currently 
underway. 

7. Financial Impact: (Future impact on the budget.) 

8. List all material available as backup information for the request and indicate where filed: 
Source Documents/Backup Material Location of Document 

Proposed Ordinance 

Public Utility Board Resolution U-9198 

Letter to City Council and Public utility Board dated June 
19,1996. 

9. Funding Source: (Enter amount of funding from each source) 

Fund Number & State $ City $ 
Name: 

If an expenditure, is it budgeted? 0 Yes 0 No 

FlOffSyslTemplate\REOORO.DOC 
06121196 

Attached 

Attached 

Attached 

Other $ Total Amount 

Where? Org # Acct# 

\. 

roval 
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~Tacoma 
Public 
Utilities 

June 19, 1996 

To the Mayor and Members of the City Council 
and 
To the Chairman and Members of the Public Utility Board 

Mark Crisson 
Director 

31128 South 35th Street 
P.O. Box 11007 
T.lComa, WA 98 .. 11-0007 

Divisions 
Light 
Water 
Belt Line 

RE: Proposed Bond Ordinance Approval and Authorization to Proceed 
With a Declaratory Judgment Legal Action to Confirm Authority to 
Construct and Operate a Fiber Optics System With Cable Television 
and Telecommunications Capabilities/Board Resolution U-9198 

As we previously discussed with you, the Light Division is proceeding to move 
forward with a further in-depth analysis of the feasibility of a fiber optics system_ 
We will not move forward with this project until we have reviewed this future 
analysis with you and obtained your further appropriate approvaL 

This enabling legislation ordinance is specifically necessary at this time, however, 
in order to seek and obtain a declaratory judgment by the appropriate Washington 
State court to clarify the legal authority for certain aspects of the project. Chief 
Assistant City Attorney Mark Bubenik's confidential memorandum dated June 21, 
1996 which has been furnished to each of you delineates the legal issues and 
procedures involved. 

~Y0'f!j , 
Mark crisson~ 
Director of Utilities 

flmlcabletv2 
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~Tacoma 
Public 
Utilities 

To: Rick Rosenbladt, City Clerk 

MEMORANDUM 

From: Mark Bubenik, Chief Assistant City Attorney~~ 
Date: June 27, 1996 

Subject: 

Please place the following proposed resolution(s) ordinance(s) 
on the agenda for the July 16. 1996 Council Meeting: 

U-9198 Authorize approval of a proposed bond ordinance for 
the City of Tacoma, Light Division to clarify its legal authority to 
develop telecommunication capacity for cable tv outside the City limits 
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28 

29 

RESOLUTION NO. U-9198 

WHEREAS the Light Division has determined that a 

telecommunications network system-wide will provide substantial benefits for 

the Light Division for substation communications, meter reading, demand 

side management, communications and other beneficial Light Division 

Electric System uses, and 

WHEREAS by the installation of additional telecommunications 

capactiy, this system would have the capability of providing additional public 

benefits for the City, and Light Division ratepayers, and 

WHEREAS for the above-stated purposes it will be necessary to 

approve a plan and system ordinance declaring the estimated cost thereof 

providing for the method of financing and providing for the adoption and 

implementation thereof, and a proposed ordinance providing for the issuance 

and sale of special obligation bonds of the City of Tacoma consisting of one 

million dollars ($1,000,000) of electric system revenue bonds to be issued to 

provide funds for such purposes, all as more specifically stated in the said 

proposed ordinance, which by this reference is incorporated herein, and 

WHEREAS it is in the best public interest to approve the proposed 

ordinance and to request its passage by the City Council; Now, therefore, 

BE IT RESOLVED BY THE PUBLIC UTILITY BOARD OF THE CITY OF TACOMA: 

That the findings, terms and conditions of said proposed ordinance is 
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•. ~'" 
. . 

~ • ,<::-.. • 

approved and the Council of the City of Tacoma is requested to concur by 

passing an ordinance substantially in the same form as attached and as 

approved by the City Attorney. 

Approved as to form & legality: Carl \tV. Virgil 

Mark 3ubenik Chairman 

Chief Assistant City Attorney 3il !I~oss 

Acting Secretary 

Lydia Stevenson 
Adopted_----'6 !,-~_~ (; ...... ./_9_6_1 __ 

Clerk 

ASLRA 

-2- U-9l9S 
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Ordinance No. .;/ -57' 3 " 

First Reading of Ordinance: J U L 16 1996 
Final Reading of Ordinance: J U l 2 3 19Q5 

Passed: ____ J_U_t_2_3_1Q_,9_t_ 

Roll Call vote: 

MEMBERS AYES NAYS ABSTAIN ABSENT 
Mr. Baarsma V 
Mr. Crowley / 
Mr. DeForrest ,/ 
Mr. Evans if 
Mr. Kirby ,/ 
Dr. McGavick 1/ 
Mr. Miller ~ 
Dr. Silas III 
Mayor Moss w/ 

MEMBERS AYES NAYS ABSTAIN ABSENT 
Mr. Baarsma 
Mr. Crowley 
Mr. DeForrest 
Mr. Evans 
Mr. Kirby 
Dr. McGavick 
Mr. Miller 
Dr. Silas 
Mayor Moss 
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1 

2 

3 

4 

5 

6 

The Honorable Grant L. Anderson 

7 IN THE SUPERIOR COURT OF WASHINGTON 

8 FOR PIERCE COUNTY 

9 CITY OF TACOMA, a municipal corporation, 

10 

11 V. 

Plaintiff, 
No. 96 2 09938 o 

CITY OF TACOMA'S MOTION FOR 
SUMMARY JUDGMENT 

12 THE TAXPAYERS AND THE RATEPAYERS 
OF THE CITY OF TACOMA, 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Defendants. l 
Plaintiff City of Tacoma ("City") requests that this Court enter a judgment declaring that: 

1. The Court has jurisdiction over the subject matter and parties in this action. 

2. Tacoma City Ordinance No. 25930 (the ''Bond Ordinance") was properly enacted. 

3. The City has authority under the laws ofthe State of Washington and the United 

States to provide cable television service in the Light Division service area. 

4. The City has authority under the laws of the State of Washington and the United 

States to lease telecommunications facilities and capacity to telecommunications providers. 

5. The City has authority under the laws of the State of Washington and the United 

States to issue the Bonds for the purposes set for in paragraphs (3) and ( 4) above and in the manner 

set forth in the Bond Ordinance. 

CITY OF TACOMA'S MOTION FOR SUMMARY JUDGMENT - 1 
O:\LAR\24624-00.015/SJMOT.DOC 

\ \ \ ,.- .·' 

PRESTON GA TES & ELLIS 
5000 COLUMBIA CENTER 

701 Fl!'TI! AVENUI! 
SllA'ITLE, WASHINGJ'ON 98104-7078 

TELEPHONE: (206) 623-7580 
FACSIM!Lll: (206) 623-7022 
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1 Grounds for this motion are set forth in the record in this matter, the accompanying 

2 memorandum in support of motion for summary judgment, and the declaration of Jon Athow. 
,,,,,-1-

3 DATED this .:) day ofNovember, 1996. 
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7 
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10 

11 

12 

13 

14 

15 

16 

17 
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19 

20 

21 

22 

23 

24 

25 

26 

PRESTON GATES & ELLIS 

~ , .. - --
By ,t_ ·/z ( c-~/7y/Ct- 5 

~lizabetR'Thomas, wssA#11544 

Laura A. Rosenwald, wssA # 25122 

CITY OF TACOMA 

By~~ 
Mark Bubenik, wssA # 3093 

Chief Assistant City Attorney 

Attorneys for Plaintiff City of Tacoma 

CITY OF TACOMA'S MOTION FOR SUMMARY JUDGMENT - 2 
O:ILAR\24624-00,015/SJMOT.DOC PRESTON GATES &ELLIS 

5000 COLUMBIA CllNTER 
701 Pl!'TH AVllNU!l 

SllATI1,ll, WASHlNGIDN 98104-7078 
TELllPHONll: (206) 623-7580 
PACSIM!Lll: (206) 623-7022 
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The Honorable Grant L. Anderson 1 

2 

3 

4 

5 

6 

7 
IN THE SUPERIOR COURT OF W ASHJNGTON 

FOR PIERCE COUNTY 
8 

CITY OF TACOMA, a municipal corporation, ) 
9 ) 

Plaintiff, ) 
10 ) 

v. ) 
11 ) 

THE TAXPAYERS AND THE RATEPAYERS ) 
12 OF THE CITY OF TACOMA, ) 

) 
13 Defendants. ) 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

No. 96 2 09938 o 

MEMORANDUM IN SUPPORT OF CITY 
OF TACOMA'S MOTION FOR 
SUMMARY JUDGMENT 

MEMORANDUM IN SUPPORT OF CITY OFT ACOMA'S 
MOTION FOR SUMMARY JUDGMENT - I 
O:ILAR\24624.00,015\SJMEMRA.OOC 
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IV. 

V. 

VI. 
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EVIDENCE RELIED UPON .......................................................................................... 4 
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A. Summary Judgment Standard ............................................................................... 5 

B. The City Has Authority Under Washington Statutes To Construct 
and Operate the Telecommunications System and to Lease Portions 
ofthe System's Capacity or Facilities. .. ................................................................. 6 

1. A Charter City Has Broad Powers. . .......................................................... 6 

2. A City Has Even Broader Powers When It Is Operating a 
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3. The City Has Authority Under Washington Statutes To 
Provide Telecommunications Services ......................................................... 8 

4. Washington Case Law Recognizes the City's Authority To 
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5. The City Has Authority To Lease City-Owned 
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I. INTRODUCTION 

The City of Tacoma (the "City") brought this declaratory judgment class action under RCW 

7.24 and 7.25 and CR 23(8)(2) to confirm its authority to issue bonds for the purpose of constructing 

and operating a telecommunications system consisting of a hybrid fiber coaxial network (the 

"Telecommunications System"). On July 23, 1996, the Tacoma City Council adopted Ordinance No. 

25930, which authorized the sale of Electric System revenue bonds (the "Revenue Bonds") in order 

to finance the first phase of constructing and operating the Telecommunications System. The City 

will utilize the Telecommunications System to enhance electric service to customers of its Light 

· Division. The City may also utilize a portion of the Telecommunications System to provide cable 

television service to customers in the · Light Division service area, and lease Telecommunications 

System facilities or capacity to providers of telecommunications services. 

IT. RELIEF REQUESTED 

The City requests that the Court enter judgment declaring that: · 

1. The Court has jurisdiction over the subject matter and parties in this action. 

2. Tacoma City Ordinance No. 25930 (the "Bond Ordinance") was properly enacted. 

3. The City has authority under the laws of the State of Washington and the United 

States to provide cable television service in the Light Division service area. 

4. 

5. 

The City has authority under the laws of the State of Washington and the United 

States to lease telecommunications facilities and capacity to telecommunications 

providers. 

The City has authority under the laws of the State of Washington and the United 

States to issue the Bonds for the purposes set for in paragraphs (3) and ( 4) above and 

in the manner set forth in the Bond Ordinance. 

MEMORANDUM IN SUPPORT OF CITY OF TACOMA'S 
MOTION FOR SUMMARY JUDGMENT - 3 
O:ILAR\24624-00.015\SJMEMRA.DOC 
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1 

2 

3 

1. 

2. 

m. STATEMENT OF ISSUES 

Whether the City has authority under state law to provide cable television service. 

Whether the City has authority under federal and state law to lease 

4 · telecommunications facilities and capacity to telecommunications providers. 

5 

6 IV. EVIDENCE RELIED UPON 

7 The City believes that the following facts are undisputed in every material respect. These 

8 facts are contained in the Declaration of Jon Athow in Support of the City's Motion for Summary 

9 · Judgment (" Athow Deel."). 

1 o Plaintiff, the City of Tacoma, is a municipal. ~orporation and a city of the first class of the 

11. State of Washington. The Defendants herein are taxpayers of the City of Tacoma and ratepayers of 

12 its electrical utility, which is known as the Light Division of the Department of Public Utilities (the 

13 "Light Division"). Harold E. Nielsen, Jr., the taxpayer and ratepayer representative, is a resident and 

14 taxpayer of the City and a customer of the Light Division. The City currently owns and operates, 

15 through its Light Division, an electric utility (the "Electric System") for the purpose of providing 

16 electricity and other energy services throughout the City and other portions of Pierce County. 

17 The Telecommunications System will be used to improve the speed and capability of the 

18 existing real-time communications among certain Electric System substations, and to extend such 

19 real-time communications to the remaining substations. In addition, the Telecommunications System 

20 may be used to enhance such existing energy services as demand management, identification of 

21 outages, meter reading, billing and payment, and resource dispatch. The Telecommunications System 

22 may be used to perform similar functions for the City's provision of water service. The City's 

23 authority to issue the Revenue Bonds to finance the purposes discussed in this paragraph is not at 

24 issue. 

25 

26 

MEMORANDUM IN SUPPORT OF CITY OF TACOMA'S 
MOTION FOR SUMMARY JUDGMENT - 4 
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1 The City may also utilize a portion of the Telecommunications System to provide cable 

2 television service to customers within the Light Division service area, and to lease facilities or 

3 capacity to providers of video-on-demand, data transport, telephony, and other telecommunications 

4 services. By providing cable television service and/or leasing facilities or capacity to 

5 telecommunications providers, the City can ensure a range of choices for consumers, provide public 

6 · interest television programming, and improve the availability of competitively priced 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

telecommunications services. 

The City also estimates that by providing cable television service and/or leasing facilities or 

capacity, it could generate substantial revenue to help offset the costs of constructing and operating 

the Telecommunications System. Because the infrastructure for the telemetry improvements designed 

to meet Electric System needs represents a substantial portion of the costs of the Telecommunications 

System, the relative cost of these additional revenue-producing capabilities is low. 1 

The Tacoma City Council enacted Ordinance No. 25930 (the "Bond Ordinance") on July 23, 

1996, at a regular meeting.
2 

The Bond Ordinance provides for the construction and operation of a 

Telecommunications System within the Light Division and for the issuance and sale of Electric · 

System revenue bonds in the aggregate principal amount of $1,000,000. 

V. ARGUMENT 

18 A. Summary Judgment Standard 

19 Summary judgment is appropriate to dispose of actions or parts thereof when no genuine 

20 issues of material fact exist or when only a question of law exists. CR 56( c ). "The burden is on the 

21 moving party to demonstrate that there is no issue as to a material fact." Scott v. Pacific West 

22 Mountain Resort, 119 Wn. 2d 484, 502-03 (1992). If the party seeking summary judgment 

23 successfully carries its initial burden, the burden shifts to the non-moving party to establish the 

24 

25 

26 

Declaration of Jon Athow in Support of Motion for Summary Judgment ("Athow Deel."), ,r 10. 

2 
A true and correct copy of the Bond Ordinance is attached as Exhibit C to Mr. Athow's Declaration. 

MEMORANDUM IN SUPPORT OF CITY OF TACOMA'S 
MOTION FOR SUMMARY JUDGMENT - 5 
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1 existence of the facts on which it has the burden of proof at trial. Young v. Key Pharmaceuticals, 

2 Inc., 112 Wn. 2d 216, 225 (1989). The non-moving party must respond with specific facts and 

3 cannot rely on bare allegations contained in his or her pleadings. Baldwin v. Sisters of Providence, 

4 112 Wn. 2d 127, 132 (1989). Conclusory statements or argumentative assertions raised in affidavits 

5 are insufficient to raise an issue of fact and do not preclude summary judgment. Grimwood v. 

6 University of Puget Sound, Inc., 110 Wn. 2d 355, 359-60 (1988). 

7 In the instant case, there are no issues of material fact. The facts bearing on the City's 

8 authority to provide cable television service and to lease telecommunications facilities and capacity to 

9 telecommunications providers are undisputed. Only questions of law remain. The case should 

1 o therefore be resolved on summary judgment. 

11 B.· The City Has Authority Under Washington Statutes To Construct and Operate the 
Entire Telecommunications System and To Lease Portions of the System's Capacity or. 
Facilities. 12 

13 1. A Charter City Has Broad Powers. 

14 The Washington Constitution grants broad powers to first-class charter cities such as Tacoma. 

15 It states, "Any city containing a population of ten thousand inhabitants, or more, shall be permitted to 

16 frame a charter for its own government, consistent with and subject to the Constitution and laws of 

17 this state .... " Wash. Const. art XI, § 10. Under Chapter 35 RCW, a charter city has "all the 

18 powers which are conferred upon incorporated cities and towns by this title or other laws of the state, 

19 and all such powers as are usually exercised by municipal corporations of like character and degree." 

20 RCW 35.22.570. In addition to this "omnibus" grant of power, RCW 35.22.900 provides that grants 

21 of power to first-class cities must be liberally construed to carry out the objectives of chapter 35.22 

22 RCW. See also Citizens for Financially Responsible Government v. City ofSpokane, 99 Wn. 339, 

23 343 (1983). 

24 In light of these constitutional and statutory provisions, the Washington Supreme Court has 

25 held that "the only limitation on the ·power of cities of the first class is that their action cannot 

26 

MEMORANDUM IN SUPPORT OF CITY OF TACOMA'S 
MOTION FOR SUMMARY JUDGMENT - 6 
O:ILAR\24624-00.015\SJMEMRA.DOC 

509



1 contravene any constitutional provision or any legislative enactment. ... [A] city of the first class has 

2 as broad legislative powers as the state, except when restricted by enactments of the state legislature." 

3 Winkenwerder v. City of Yakima, 52 Wn. 2d 617,622 (1958). 

4 2. A City Has Even Broader Powers When It Is Operating a Utility. 

5 The powers of a city under Washington law are especially broad when the city is performing a 

6 proprietary, as distinguished from a governmental, function. In Tacoma v. Taxpayers, 108 Wn.2d 

7 679 (1987), the Washington Supreme Court stated that while municipal authority must be narrowly 

8 construed when the function is governmental, "when the Legislature authorizes a municipality to 

9 engage in a business, it may exercise its business powers much in the same way as a private individual. 

10 ... We have viewed the Legislature as implicitly authorizing a municipality to make all contracts, and 

11 to engage in any undertaking necessary to make its municipal electric utility system efficient and 

12 beneficial to the public." Id at 694-95. See also Hite v. Public Utility Dist. No. 2, 112 Wn.2d 456, 

13 459 (1989) ("It is clear that in the production and sale of electricity, a municipal corporation acts in 

14 its proprietary capacity. . . . In that capacity, a municipal corporation acts as the proprietor of a 

15 business enterprise for the private advantage of the city and may exercise its business powers in much 

16 the same way as a private individual or corporation."). 3 

17 In addition, the courts have recognized many instances in which public utility districts, which 

18 are municipal corporations with more limit.ed powers than cities, may engage in activities that are 

19 incidental to their expressly authorized functions of providing electric or other utility service. See, 

20 e.g., Puget Power and Light Co. v. Public Utility District No. 1 of Chelan County, 17 Wn. App. 861 

21 (1977) (involving public utility district's provision of recreational facilities); Snohomish County 

22 Public Utility District No. 1 v. Broadview Television Co., 91 Wn.2d 3, 8 (1978) (upholding district's 

23 

24 

25 

26 

3 
Hite and Taxpayers made clear that the holding in Chemical Bank v. Washington Public Power Supply 

System, 99·Wn.2d 772 (1983), does not detract from the broad authority that cities enjoy when acting in a proprietary 
capacity. 
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1 authority to lease pole attachments even though activity is 'bnly incidental to the accomplishment of 

2 the district'. s primary purpose, the distribution and sale of electricity"). 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

3. The City Has Authority Under Washington Statutes To Provide Telecommunications 
Services. 

The City's statutory powers include the authority to provide telecommunications services. 

First, the City, as a first class charter city having code city powers as well, has all powers not denied 

by law, "including operating and supplying of utilities and municipal services commonly or 

conveniently rendered by cities or towns." RCW 35A. i 1.020. Tacoma may conveniently render 

telecommunications services because the Light Division has an existing citywide electric system of 

connections to customers' homes, because it has existing billing relationships with customers, and 

because it can provide services economically. Second, there is no express statutory prohibition 

against city provision of municipal telecommunications services. Winkenwerder, supra. To the 

contrary, the Legislature has acknowledged that cities provide communications services through 

enacting a statute providing for the burying of city-owned communications facilities. RCW 

35.96.030. Finally, the Legislature has determined that competitive markets for telecommunications 

services serve the public interest. RCW 80.36.300; In re Electric Lightwave, Inc., 123 Wn.2d 530, 

538-39 (1994) (noting that "it is the state's policy to promote diversity in the supply of 

telecommunications services and products in telecommunications markets throughout the state"). 

The City's provision of telecommunications services will make the · market more competitive, thus 

furthering the public interest recognized by the Legislature. 

4. Washington Case Law Recognizes the City's Authority To Provide 
Telecommunications Services. 

22 The Washington Supreme Court in Issaquah v. Teleprompter Corp., 93 Wn. 2d 567 (1980), 

23 recognized the power of a code city under RCW 35A.11.020 to utilize its telecommunications system 

24 to provide telecommunications services, including cable television service. The Court held in 

25 Teleprompter that a city was authorized by statute to operate a cable television system under the 

26 
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1 broad authority of RCW 35A.11.020 because there was 'ho general law which conflicts with the 

2 city's authority under the optional municipal code to operate such a system." Id At 575. First class 

3 charter cities such as Tacoma have all the powers granted to code cities. RCW 35.22.570. Thus, 

4 under Teleprompter the City is clearly authorized to use its Telecommunications System to offer 

5 cable television service. 

6 Tacoma's authority is not limited to the provision of cable television service. 

7 Teleprompter provides no basis for distinguishing cable television from other telecommunications 

8 services. The Washington Legislature views cable television as a telecommunications service. See, 

9 e.g., RCW 80.04.010 (defining "telecommunications" as "the transmission of information by wire, 

10 radio, optical cable, electromagnetic, or other similar means) (emphasis added); RCW 80.36.370 

11 ( exempting cable television from the Washington Utilities and Transportation Commission's 

12 regulation of telecommunications services). Thus, Teleprompter clarifies the authority for Tacoma to 

13 provide telecommunications services. 

14 

15 

16 

17 

18 

19 

20 

21 

5. The City Has Authority To Lease City-Owned Telecommunications Facilities 

The City has authority under its charter and under state law to lease excess capacity and 

facilities of its Telecommunications System to other telecommunications providers. Tacoma's Charter 

expressly permits the City to lease City property. Tacoma, Wash., Code § 9.1. Under state law, a 

first class city has the power to: 

control the finances and property of the corporation, and to acquire, by purchase and 
otherwise, such lands and other property as may be necessary for any part of the . 
corporate uses provided for by its charter, and to dispose of any such property as the 
interests of the corporation may, from time to time, require. 

22 RCW 22.280(3). The Washington Supreme Court has upheld the authority of cities to lease 

23 municipal property to private parties as long as the lease does not interfere with public use. 

24 Winkenwerder, supra at 624. Cities are specifically authorized to lease surplus utility property and 

25 equipment. Ch. 35.94 RCW. 

26 
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1 C. Federal Law Requires that the City Be Allowed To Provide Telecommunications 

2 

3 

4 

5 

6 

7 

8 
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11 
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15 

16 

17 

18 

19 
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22 

23 

24 

25 

26 

Service. · · 

The City's authority to provide telecommunications services must be recognized under the 

Telecommunications Act of 1996, Pub. L. No. 104-104, § 253, 110 Stat. 70 (1996) (the "Act"), as a 

consequence of the Act's prohibition against barriers to the entry of any entity into the 

telecommunications market. Federal law can preempt state utility regulation. Public Utility District 

No. I of Pend Oreille County v. Federal Power Commission, 308 F.2d 318 (D.C. Cir. 1962) (holding 

that the Federal Power Act preempted Washington statute purporting to limit city's ability to 

condemn property for power plant). The Pend Oreille court found that preemption was required 

merely by implication of a federal law. Here, the case for preemption is far stronger because the Act 

expressly preempts state interference in the telecommunications market. Section 253 of the Act 

states, "No state or local statute or regulation, or other state or local legal requirement, may prohibit 

or have the effect of prohibiting the ability of any entity to provide any interstate or intrastate 

telecommunications service." Telecommunications Act of 1996, Pub. L. No. 104-104, § 253, 110 

Stat. 70 (1996) (emphasis added). There is rio language in either the statute or its legislative history 

exempting cities from the law's application. To the contrary, a House Committee Report states that 

Section 253 "is intended to remove all barriers to entry in the provision of telecommunications 

services." House Rep. No. 104-458. A state law precluding telecommunications services constitutes 

a legal requirement. Thus, any Washington law that would prohibit Tacoma from providing 

telecommunications service is expressly preempted by the Act. 

In addition, the thrust of the Telecommunications Act is to encourage the availability and 

affordability of telecommunications services. See, e.g., Section 254, requiring various mechanisms to 

promote universal service. Tacoma is well positioned to make telecommunications services available 

to the public at a _competitive price, thereby furthering this federal policy. 
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VI. CONCLUSION 

Under its broad powers as a first-class charter city, the City has authority to use a portion of 

its Telecommunications System to provide cable television service and to lease a portion of its 

Telecommunications System facilities or capacity to other telecommunications service providers. 

Federal law expressly bars any requirement that would undercut this authority. Because there is no 

dispute over the material facts underlying its authority, the City is therefore entitled to judgment as a 

matter oflaw. 
L/P-

DATED this_:.;_ day of November, 1996. 

Respectfully submitted, 

PRESTON GATES & ELLIS 

/ ,', 1 ·• ,/1 . c_;:,./,7; 

By (_: [( (/(1/.VV!t·l~ 

/Elizabepi Thomas, wssA#11544 

Laura A. Rosenwald, wssA # 2s122 

CITY OF TACOMA 

By~~ 
Mar Bubenik, WSBA # 3093 

Chief Assistant City Attorney 
Attorneys for Plaintiff City of Tacoma 
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~Tacoma 
Public 
Utilities 

June 30, 1998 

Mr. Ray E. Corpuz, Jr. 
City Manager 
Tacoma, Washington 

Dear Ray: 

Mark Criss on 
Director 

3628 South 35th Street 
P.O. Box 11007 
Tacoma, WA 98411-0007 

Divisions 
Light 
Water 
Belt Line 

I am forwarding for distribution to the Mayor and City Council copies of a recent 
article from the Internet. MSNBC has written a very informative piece about 
Tacoma Power's Click!Network. It was written complete with slides of our work 
in progress. I know the City Council, as well as the Board, will be proud of this 
national coverage~ 

Thank you for your assistance in this matter. 

Very truly yours, 

_ J#O-r~~ 
~ark Crisson 

Director of Utilities 

Attachment 
cc: Public Utility Board 

Staff 
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MSNBC - Tacoma Power to give TCI ajolt 

R 

Click for slide show I) 

Debra Stewart, Click Network manager, with part of the new fleet of vehicles the utility has acquired. 

Tacoma Power to give Tel a jolt 
Municipal utility prepares to jump into cable 

By David Bowennaster 
MSNBC 

June 28 - While AT&T officials congratulate 
themselves on their $48 billion purchase of 
Tele-Communications Inc., they might want to 
keep an eye on the Northwest comer ofTCI's 
sprawling cable empire. Tacoma Power, the 
city-owned utility of Tacoma, Wash.~ will soon 
tum on a $100 million broadband 
communications network that will enable it to 
sell cable TV and Internet access as well as 
water and electricity - making it a direct 
competitor to TCl. 

_COMPLETE STORY. 

illS8ac COYER:.\G£ 
CSI'[CI,u R[l'oul AT&T-Tel special report 

http://www.msnbc.com/news/175960.asp 
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Hardcover 

Fiction ~ 

Nonfiction ~ 
-Papc[bgc)i­

Fiction ~ 

barnesand 
nobla.com 

Saw 20-40% on all 

~;~,S11'~J~/~;~cE,It~:: Nonfiction ~ 

TCI Group (TCOMA) 
price change 

$39.19 +0.500 
I Full quote datcGi 

(PROFILE) ,(CHART) 

C EDGAR} (WI~~:> 

( ~¥.!r~:~~NBC' 
AT&TCorp·ffi 
price change 

$57.75 +1.000 
t~~! 19~9t~.~~!~:_. 

(PROFILE) (CHART) 

(EDGAR] (WIRE) 

(SearCh MSHBC) 

( MSNBCIIHERACTIVE 
Data: Microsoft Investor and 
S&P Comstock 20 min.delay 

Operator-foreman Craig 
Moore, of Westland Inc., a 

IF THE PROJECT is successful, it is sure to 
encourage more municipal utilities to take on TCI and 
other cable monopolies across the country. 

The effort is already getting attention from local 
governments weary of residents' complaints about high 
prices and poor service from their incumbent cable 
provider. Tired of waiting for new competitors to shake 
things up, many cities and towns are thinking about 
either constructing their own cable network, or 
encouraging their local utility to do it for them. 
Tacoma Power's ClickNetwork is the largest such 
effort to date. 

Concerned cable industry officials are launching a 
public relations counter-offensive, citing studies that 
question the viability of such projects and complaining 
that access to public funds give government-backed 
systems an unfair competitive edge. 

"Financially, they just don't work," says Steven 
Effi·os, president ofthe Cable Telecommunications 
Association in Washington, D.C. 

TCI considered ClickNetwork enough of a threat 
that Leo Hindery, president of the $7.6 billion cable 
powerhouse and a Tacoma native, traveled to his old 
hometown last October to lobby against it. 

The visit did not go well. Hindery's first meeting 
deteriorated into an ugly shouting match when Tacoma 
City Council members ripped TCI for what they 
considered its history of abysmal service. And 
Hindery.'s offer to work with Tacoma Power (then 
called Tacoma City Light) and upgrade TCl's cable 
system to meet the needs of both the city and the utility 
was disregarded as too little, too late. 

"Leo looked us in the eye and said, 'I understand 
there have been broken promises. I understand there 
have been a lot of tears. I'm here to make things right,' 
" recalls city council member Bill Baarsma. ''But to 
have that discussion on the day of the vote created 
really an impossible situation for us." 
6';i;~;,::;;(::;~~ Bya 

http://www.msnbc.com/news/175960.asp 
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Moore, of Westland Inc., a 
general contractor from Gig 
Harbor, Wash., uses the "hole 
hog" to bore a trench in 
northwest Tacoma prior to 
placing conduit for 
ClickNetwork. The 
neighborhood will be one of 
the first to receive the new 
cable service. 

unanimous 9-0 
·margin, the City
Council authorized
Tacoma Power to
spend $67 million
to get the project
under way. The
utility will have to
go back to the
council for approval
to spend the
additional $22.4
million needed to
finish the job. The
funds will come
from a cash reserve
of more than $100
million that the

utility has accumulated by aggressively buying and 
selling power on the open market. 

Deb Stewart, a 20-year cable industry veteran 
recruited to run the show, has pushed an aggressive 
build-out schedule. An official launch date is not set, 
but Stewart says cable service will be available to 
selected Tacoma neighborhoods in a few weeks, and all 
200,000 residents will have access to both cable and 
high-speed Internet access from ClickNetwork by the 
end of 1999. 

From the outset the network will offer somewhere 
between 75 and 85 channels of video programming. 
Until recently TCI's 50,000 customers in Tacoma have 
received just 40 channels, but TCI spokesman Steven 
Kipp says the company is spending "tens of millions of 
dollars" on upgrades in Tacoma that are boosting 
capacity to around 70 channels. The upgrades have 
reached about 20,000 customers so far and should hit 
the rest by the end of the year. 

TCI is also beta-testing the At Home high-speed 
Internet access service in Tacoma and should start 
rolling it out in the fall. Stewart says ClickNetwork 
will begin offering high-speed Web surfing qpabilities 
at roughly the same time. 

Stewart refused to disclose pricing for either 
service, but says they will be "extremely competitive" 
with TCI. 

FRINGE BENEFITS 

Tacoma Power did not have cable on its mind 
when it first considered building a fiber-optic network 
three years ago. Rather, the initial plan was to build an 
internal network that would improve communications 
between the company's far flung electric, water and 
railway operations. Deregulation of the power business 
was looming, and Tacoma Power knew it needed to 
operate more efficiently in a competitive world. 

http://www.msnbc.com/news/175960.asp 
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'The system is not 
being built as a 
cable system. We 
have got a 
multilayered 
business model. ' 
- DEB STEWART 
ClickNetwork 

Utilities are 
looking at 
'whatever they 
can provide to 
give them more 
stability in their 
customer base. ' 
- BRIAN TOURNIER 
A.G. Edwards & Sons 

Consultants from Stanford Research Institute 
brought in to review the project told Tacoma Power 
officials that the utility could vastly improve the 
economics of the planned network by extending it 
throughout the city and selling a mix of cable TV, high' 
speed Internet access and telephone service. 

"The system is not being built as a cable system," 
insists Stewart, general manager ofClickNetwork. "We 
have got a multilayered business model." 

The distinction is an important one, intended to 
counter arguments that the financial returns of a cable 
"overbuild" - a new network infrastructure built over 
the same area as an existing one - can not cover the 
costs. 

A recent study by telecommunications consulting 
firm The Strategis Group examined the prospects for 
utility-built cable networks in cities with 5,000 homes, 
50,000 homes and 150,000 homes. EveIJ. if the 
municipal utility secured a 50 percent market share and 
also sold high-speed Internet access services, The 
Strategis Group concluded that in all cases "an 
overbuilder would not generate sufficient cash flow 
from operations of the cable system to pay back its 
debt." 

Carol Mann, one ofthe study's authors, says the 
review did not account for potential revenues from 
telephone service - which ClickNetwork plans to 
offer eventually - or cost savings from the utility's 
internal operations. Stewart says those added benefits 
will enable Click to pay off with just a 25 percent cable 
market share. 

"I would not recommend that any cable operator, 
or a municipality, do an overbuild just to get a 50 
percent market share of cable customers," Stewart says. 

~LLEFFORTSPREAD? 
Projects like ClickNetwork are also extremely 

important to the core business of utilities like Tacoma 
Power, says Brian Toumier, a municipal bond analyst 
with A.G. Edwards & Sons, since new communications 
services will help discourage customers from fleeing to 
new competitors. 

"In almost every case the interest in 
telecommunications and cable is being driven by the 
desire to keep their electric services competitive with 
other electricity providers," Tournier says. Utilities are 
looking at ''whatever they can provide to give them 
more stability in their customer base," he says. 

So far most of the new municipal utility cable 
projects have been built in small, often remote towns. 
But ifthe Tacoma project does well, big cities are 
likely to jump into the fray as well. Ifthat happens, 
conflicts with the cable industry are sure to grow in 
intensity. 

"If you're a small municipality, it's likely you can 
do this and not incite the wrath of the cable industry," 

http://www.msnbc.com/news/175960.asp 
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Tournier says, "but you will see very bitter fights in 
any large cities where a municipal systems tries to 
introduce cable service. The existing companies will 
fight them tooth and nail." 
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I) Going whole hog 

Operator/foreman Craig Moore, of Westland Inc., a 
general contractor from Gig Harbor, Wash., uses the "hole 
hog" to bore a trench in northwest Tacoma prior to placing 
conduit for Click!Network. The neighborhood will be one of 
the first to receive the new cable service. 
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MSNBC Slide Show 

~ ~ ,) , ; 

-A ~ Ameritrade 

(I I) Keeping in touch 

Click!Network customer care representatives Josh 
Newman, left, and Jan Stacy study a Tacoma area map to 
verify new construction for a customer. Poor customer 
service from TCI in the past is one reason Click!Network 
got a go-ahead from city officials. 
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MSNBC Slide Show 

Q!) Data Splicing 

Network technicians Craig Taylor, left, Tim Normandin and 
Tim Hogan splice fiber for incoming data at the 
Click!Network headend facility. The information will enable 
technicians to monitor the network's performance. 
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MSNBC Slide Show 

<J !) More Fiber 

Lineman Andrew Hannah, of Florida-based subcontractor 
Fibre Cable Inc., pulls extra fiber for future expansions of 
Click!Network. Eighty percent of the installation is 
overhead work. 
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MSNBC Slide Show 

Doing the Dishes 

Network technician Craig Taylor checks the alignment on 
one of the six satellite receiving dishes at Click!Network; 
Each of the dishes is aligned on a different satellite in 
geosynchronous orbit 26,000 miles above the earth. 
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(RETAIN FOR YOUR RECORDS)
Form 477 Filing Summary
FRN: 0007466642 Data as of: Jun 30, 2018 Operations: Non-ILEC Submission Status: Original - Submitted Last Updated: Aug 20, 2018 11:54:09

Filer 
Identification

Data Submitted

Fixed 
Broadband 
Deployment

Section Question Response

Filer Information Provider Name Tacoma Power dba Click! Network

Holding Company Name City of Tacoma

SAC ID

499 ID 825076 

Data Contact Information Data Contact Name Pam Burgess

Data Contact Phone Number (253) 502-8015

Data Contact E-mail pburgess@click-network.com

Emergency Operations Contact Information Emergency Operations Name Click Network Operations Center

Emergency Operations Phone Number (253) 502-8990

Emergency Operations E-mail clicknoc@click-network.com

Certifying Official Contact Information Certifying Official Name Tenzin Gyaltsen

Certifying Official Phone Number (253) 502-8763

Certifying Official E-mail tgyaltsen@click-network.com

Form Section File Name Date & Time Number of Rows

Fixed Broadband Deployment FBD_Jan_Jun_2018_Click_Network.txt Aug 20, 2018 11:48:55 6911 

Fixed Broadband Subscription 2018_08_14 Click! Census Tract (do over).txt Aug 20, 2018 11:51:12 442 

Census Block Counts by State, DBA Name and Technology

State DBA Name Technology Blocks

Washington ClickCableTV(wholesale) Cable Modem – DOCSIS 3.0 6701 

Optical Carrier/Fiber to the End User 210 

Total 6911 

Page 1 of 2Draft Copy « Form 477 « FCC

11/1/2018mhtml:file://X:\Gen_Mgr\0_DROPBOX\FCC\Draft Copy « Form 477 « FCC_xhtml 0820...549



Fixed 
Broadband 
Subscription

Fixed Broadband Subscriptions by State, Technology and End-user Type

State Technology Census Tracts

Subscriptions

Consumer Business / Govt Total

Washington Cable Modem 442 21150 1294 22444 

Total 442 21150 1294 22444 

Fixed Broadband Subscriptions by Bandwidths and End-user Type

Downstream Bandwidth (in Mbps) Upstream Bandwidth (in Mbps) Consumer Business / Govt Total

6.000 1.000 6886 337 7223 

12.000 2.000 8486 338 8824 

20.000 5.000 3964 68 4032 

30.000 6.000 697 200 897 

55.000 8.000 302 233 535 

100.000 10.000 815 118 933 

Total 21150 1294 22444 

Fixed Broadband Subscriptions by Technology, Bandwidths and End-user Type

Technology Downstream Bandwidth (in Mbps) Upstream Bandwidth (in Mbps) Consumer Business / Govt Total

Cable Modem 6.000 1.000 6886 337 7223 

12.000 2.000 8486 338 8824 

20.000 5.000 3964 68 4032 

30.000 6.000 697 200 897 

55.000 8.000 302 233 535 

100.000 10.000 815 118 933 

Total 21150 1294 22444 

Page 2 of 2Draft Copy « Form 477 « FCC

11/1/2018mhtml:file://X:\Gen_Mgr\0_DROPBOX\FCC\Draft Copy « Form 477 « FCC_xhtml 0820...550
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Page 1

OMB 3060-0806 Approval by OMB

FCC Form 471 November 2015

Description of Services Ordered and Certification Form 471

FCC Form 471
Application Information
Nickname 19TPL-471-C1 Application Number 191019585

Funding Year 2019 Category of Service Category 1

Billed Entity
Tacoma Public Library
1102 Tacoma Ave S  Tacoma WA 98402
253-292-2001
cbassett@tplonline.org

Billed Entity Number 17001842

FCC Registration Number 0011877545

Applicant Type Library System

Contact Information
Joseph Pillo
203-306-1722
jpillo@eratefirst.com

Consulting Firms

Name Consultant
Registration

Number

City State Zip
Code

Phone
Number

Email

E-Rate First 16065884 Milford CT 6460 203-306-1722 jpillo@eratefirst.com

Entity Information

Library System - Details

BEN Name FSCS Code Urban/
Rural

School District Name School
District

BEN

Library System
Attributes

17001842 Tacoma Public Library Urban 352041 Public Library System

Related Entity Information

Related Child Library Entity - Details

BEN Name FSCS Code Locale
Code

Urban/
Rural

Total
Square
Footage

School District Name School
District

BEN

Library
Attributes

115884 MOTTET BRANCH
LIBRARY

999 Urban 5025 Public Library

115905 GEORGE O SWASEY
BRANCH LIBRARY

999 Urban 9686 Public Library

115925 GRACE R MOORE
BRANCH LIBRARY

999 Urban 15487 Public Library

552



Page 2

BEN Name FSCS Code Locale
Code

Urban/
Rural

Total
Square
Footage

School District Name School
District

BEN

Library
Attributes

115933 SOUTH TACOMA
BRANCH LIBRARY

999 Urban 7475 Public Library

115944 KOBETICH BRANCH
LIBRARY

999 Urban 5000 Public Library

115966 FERN HILL BRANCH
LIBRARY

999 Urban 7996 Public Library

145280 TACOMA PUBLIC
LIBRARY

999 Urban 95727 TACOMA SCHOOL
DISTRICT 10

145279 Main Branch;
Public Library

189853 WHEELOCK BRANCH 999 Urban 16932 Public Library

Discount Rate

Associated School
District Full-

time Enrollment

Associated School
District NSLP Count

Associated School
District NSLP
Percentage

Library Urban/
Rural Status

Category One
Discount Rate

Category Two
Discount Rate

30221 16811 56.0% Urban 80% 80%
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Page 3

Funding Request for FRN #1999029534
Funding Request Nickname: 19TPL-WAN-CLICK 

Service Type: Data Transmission and/or Internet Access

What is the FRN number from the previous
year ?

1899031537

Agreement Information - Contract
Contract Number

Establishing FCC Form 470 160006668

Was an FCC Form 470 posted
for the product and/or services
you are requesting?

Yes

Award Date February 26, 2016

How many bids were received
for this contract?

1

What is the service start date? July 01, 2019

Account Number

Service Provider City of Tacoma Dept of Public
Utilities Light Division (SPN:
143035981)

Based on State Master
Contract?

No

Based on a multiple award
schedule?

No

Includes Voluntary Extensions? No

Remaining Voluntary
Extensions

Total Remaining Contract
Length

What is the date your contract
expires for the current term of
the contract?

June 30, 2021

Document Name Document Description

Signed Click Service Order.pdf Click IA 

Pricing Confidentiality
Is there a statute, rule, or other restriction which prohibits
publication of the specific pricing information for this contract?

No

Narrative
1Gbps of Internet Access, burstable up to 10Gbps delivered via 10G circuit to Library hub,
distributed over Library WAN via (7) 1G circuits

554



Page 4

Line Item # 1999029534.001

Product and Service Details

Purpose
Internet access service with no circuit (data circuit to ISP state/regional network is billed separately)

Function Fiber

Type of Connection Ethernet

Bandwidth Speed
Upload Speed 1.0 Gbps Download Speed 1.0 Gbps

Burstable Speed 10.0

Connection Information
Does this include firewall services? Yes Is this a connection between eligible schools,

libraries and NIFs (i.e., a connection that provides a
“Wide area network”)?

No

Is this a direct connection to a single school,
library or a NIF for Internet access?

Yes

Cost Calculation for FRN Line Item # 1999029534.001

Monthly Cost

Monthly Recurring Unit Cost $2,350.00

Monthly Recurring Unit Ineligible
Costs

- $0.00

Monthly Recurring Unit Eligible
Costs

= $2,350.00

Monthly Quantity x 1

Total Monthly Eligible Recurring
Costs

= $2,350.00

Months of Service x 12

Total Eligible Recurring Costs = $28,200.00

One-Time Cost

One-time Unit Cost $0.00

One-time Ineligible Unit Costs - $0.00

One-time Eligible Unit Cost = $0.00

One-time Quantity x 0

Total Eligible One-time Costs = $0.00

Summary

Total Eligible Recurring Costs $28,200.00

Total Eligible One-time Costs + $0.00

Pre-Discount Extended Eligible
Line Item Cost

= $28,200.00
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A Sampling of Municipal Broadband Utilities in the USA 

Compiled by Mitchell Shook, June 22, 2019 

Below is a sampling of municipal utilities that, in addition to their traditional services of water 
and power, also provide Broadband as an additional utility function. These are only a few of 
many such publicly-owned utility systems now offering Broadband in the USA. The descriptions 
are direct quotes taken from the utility’s own websites about their services.  

1. Lafayette Utilities System has a long and proud history of serving the people of 
Lafayette. LUS offers quality electric, water, wastewater and telecommunications services, 
and because we are customer owned and operated, our customers have the power to control 
our standard of service. Lafayette enjoys the lowest residential electric utility rates in the state. 
LUS helps to keep Lafayette taxes low. Approximately $22 million of in-lieu-of-tax (ILOT) is 
transferred to the Consolidated Government General Fund each year. This ILOT contribution 
supports services like police and fire protection, parks and recreation, and community 
development.  Lafayette, LA  https://lus.org/about-lus/history-and-service 
 
2. Reedsburg Utility Commission, is one of this country’s 2,200 public power systems — a 
utility owned by the people and the community it serves. Reedsburg Utility began its roots in 
1894 by providing electric and water to its public-spirited citizens. Today, Reedsburg’s 
public-spirited citizens can also receive Light Speed Internet, TV, and Telephone services 
from their own hometown team! We are one Utility and one Community, and it’s all about 
service! We live in this community with you. We provide competent, reliable, high quality, 
courteous, honest, and responsive service. We treat you like a neighbor, because we are your 
neighbors. Public power systems like Reedsburg Utility Commission are non-profit and have 
one main purpose — to provide customers with the best services at the lowest possible cost. 
Reedsburg, Wisconsin. http://reedsburgutility.com/about-us 
 
3. Clarksville Department of Electricity (CDE), offers Electricity, Internet, Digital TV and 
Telephone services., Our world-class Fiber Optic Network keeps electric costs low and allows 
us to deliver exceptional products and constant innovation. The network provides savings of 
over $1 million annually in operating costs and provides over $5 million annually in income 
for electrical grid improvements Additionally, access to our network increases home values by 
3% or an average of over $5,000, according to the Fiber to the Home Council. Based in large 
part on access to the superior digital products provided by CDE Lightband, Clarksville has 
been designated a first 50 “Next Century City.” Clarksville, Tennessee. 
https://cdelightband.com/about-us/ 
 
4. Jackson Energy Authority We provide reliable electric, gas, propane, water, wastewater, 
and broadband services. Our fiber optic network, owned by our community, provides cable tv, 
high speed internet, and telephone service to our customers. We serve about 40,000 
residences, businesses and industry in Jackson, TN and parts of Madison County. Jackson, 
Tennessee. https://www.jaxenergy.com/about/ 
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5. Since 1942 Spencer Municipal Utilities has provided electric and water services. In 1997, 
SMU added municipal communications to the utility, for cable, internet, and telephone 
service, to be owned and operated on behalf of the citizens.  https://smunet.net/about-
us/history/ 
 
6. Dalton Utilities has operated as a public utility since 1889. Dalton Utilities provides 
potable water, electrical, natural gas and wastewater treatment services to the City of Dalton 
and portions of Whitfield, Murray, Gordon, Catoosa and Floyd counties. Beginning in 1999, 
Dalton Utilities branched into telecommunications with broadband services to large 
industrial/commercial customers. In 2003, Dalton Utilities launched its OptiLink family of 
services and now provides broadband, cable tv, telephone and internet services to area 
residents and businesses. Dalton Utilities serves approximately 50,000 customers and employs 
over 300 area residents. https://www.dutil.com/about/ 
 
7. Longmont Power & Communications (LPC) is the City’s not-for-profit electric and 
internet services utility. Our goal is to deliver outstanding electric and internet service 
experiences to our customer-owners while providing exceptional value and benefit to our 
community. For more than 100 years, we have provided innovative service that has kept 
electric rates low while improving reliability and convenience for Longmont businesses and 
citizens. https://www.longmontcolorado.gov/departments/departments-e-m/longmont-power-
communications 
 
8. Vernon's municipal Light & Power Department provides businesses reliable and low-cost 
utility services. Vernon Light & Power has operated for more than 70 years. Today, it 
provides electricity, gas, and fiber optic service. http://www.cityofvernon.org/business/201-
powering-business-competitiveness 
 
9. Coon Rapids Municipal Utilities is a locally owned and locally controlled utility 
company. We provide electric, natural gas, water, wastewater, and communication products 
and services. CRMU was created by the community....to serve the community. While many 
companies exist to turn a profit and earn money for their stockholders, at CRMU, we exist to 
provide exceptional customer service for our customers and value for the community. CRMU 
was established in 1937 because the people of Coon Rapids were tired of receiving poor 
service and paying high prices for electricity. http://www.crmu.net/ 
 
10. Cedar Falls Utilities. When you live in Cedar Falls, CFU is your utility. The Electric, 
Water, Gas and Communications Utilities are owned by the community. That means our only 
focus is providing dependable service at the best possible value to Cedar Falls homes and 
businesses. Learn more about your Utilities on these pages and through our monthly 
newsletter.  https://www.cfu.net/utilities/ 
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11. Welcome to Marshall Municipal Utilities. As a citizen of Marshall and a customer of 
MMU, you are part owner of a utility company. MMU is municipally owned, so you have a 
direct and personal interest in our business. As a municipal utility, we have several distinct 
advantages. Stockholders do not own our electric, water, wastewater, internet, and natural gas 
transportation utilities - the community does. Not paying dividends or making money for out-
of-town investors helps us keep your rates low. Also, local control and management means we 
make decisions with your best interest in mind.  
Marshall, Missouri. http://www.mmumo.net/about.php 
 
12. Harlan Municipal Utilities is Harlan's premier provider of Electric, Gas, Water and 
Telecommunications products and services. Proudly serving Harlan for over 128 years. 
http://www.harlannet.com/ 
 
13. Lenox Municipal Utilities & Communications is a municipally owned entity providing 
electric and water.  In addition, our communication system is state of the art.  We provide 
television, internet, and telephone services to the residents of Lenox, IA. 
https://sites.google.com/lenoxschools.org/lenox-municipal-utilities/home?authuser=0 

 
14. Waverly Utilities is an award-winning national leader in electric reliability, safety and 
renewable energy. In 2016, Waverly Utilities became a telecommunications utility offering 
gigabit speed internet, enhanced cable and digital telephone services.  We are committed to 
serving Waverly with the same neighborly customer service we’ve been providing since 1904. 
http://www.waverlyutilities.com/ 
 
15. The Russellville Electric Plant Board is a municipal electric power distributor that serves 
the electrical needs of customers in the vicinity of Russellville, KY with 103.7 miles of line 
with approximately 39 customers per mile. It began providing wireless Internet service to the 
greater Russellville area in 2006 and expanded its broadband services to video, telephone and 
high-speed data service in 2011. It currently serves approximately 4,300 electric customers 
and more than 2,600 broadband customers. http://www.epbnet.com/index.php/about/history/ 
 
16. Concord Municipal Light Plant (CMLP) is a municipal-owned, public power utility 
offering electric and broadband Internet service under the direction of the Town Manager. 
CMLP offers Concord Light Broadband Internet service delivered through a dedicated fiber 
line right to homes or businesses. Broadband service is currently available to 95% of Concord 
residents and many businesses. CMLP offers consistent, guaranteed speeds throughout the 
day. https://concordma.gov/464/Municipal-Light-Plant 
 
17. Welcome to Sebewaing Light and Water – Your Low Cost Dependable Electric Services 
since 1911.  We are proud to be a Public Power organization - owned by the Residents of 
Sebewaing Village. We provide safe, reliable and environmentally responsible Electric, Water 
and Internet Utilities to our customers.  By operating all three utilities, we are able to provide 
these services at some of the lowest costs in the area. Sebewaing, Michigan  
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http://www.slandw.com 
 
18. Tullahoma Utilities Board The Tullahoma Utilities Authority (TUA) is located at 901 
South Jackson Street in Tullahoma, Tennessee. The contact phone number is (931) 455-4515. 
TUA is the Tullahoma provider of Electric, Water, and Wastewater as well as Television, 
Internet, and Telephone  https://www.tub.net/about-us 
 
19. Pulaski Electric System, Established in 1891, is Tennessee’s oldest municipal electric 
system and the first in the state to receive power from the Tennessee Valley Authority. PES 
currently provides electric power to nearly 15,000 customers in the City of Pulaski and the 
communities of Ardmore, Elkton, Goodspring, Lynnville, Minor Hill and Prospect. Operating 
and maintaining over 1,200 miles of electric line throughout Giles County to deliver 99.98% 
reliability is our top priority. PES Energize is the only 100% fiber to the home network in 
Giles County providing high-speed internet, television, and telephone service to residents and 
businesses in the City of Pulaski, and to educational institutions in Giles County. Pulaski, 
Tennessee.  https://pesenergize.com/ 
 
20. Bristol Tennessee Essential Services (BTES) is a municipally-owned electric utility that 
also provides high-speed Internet, telephone, and cable television services over a fiber optic 
network, as well as water heating services. BTES is in the business of providing reliable, safe 
and cost-effective electric service to more than 33,000 customers in a 280-square-mile service 
area in the City of Bristol and Sullivan County, Tennessee. Sixty years after our inception as 
an electric company, BTES began providing Internet and cable television services in 2005. 
One year later, the BTES' telephone services were fully operational. BTES now provides 
some of the fastest Internet speeds available in the United States with speeds of ten Gigabits 
per second available to every business and home in our service area! Bristol, Tennessee. 
http://www.btes.net/ 
 
21. Benton County Public Utility District was organized by a local vote of the people in 
1934. Washington’s first initiative, passed by voters in 1930, gave citizens of each county the 
right to form a public utility district (PUD).  Benton PUD was organized by a local vote of the 
people in 1934.  PUDs were created to provide electricity, water and sewer services for the 
benefit of the people of Washington State.  Since their conception, the role of public utility 
districts has expanded to include wholesale broadband telecommunication services. Benton 
PUD’s wholesale broadband network and business structure is based on an “open access” 
model.  This means that any entity may use the system even if they do not own physical 
infrastructure themselves.  The open access model along with a transparent and non-
discriminatory rate structure has made Benton PUD’s broadband network a key contributor to 
business recruitment, retention and expansion in our community. Benton County, WA  
https://www.bentonpud.org 
 
22. Chelan Public Utility District.  Chelan County is home to world-class, ultra-fast fiber 
optic internet. Chelan County PUD has laid this high-tech infrastructure throughout most 
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communities, allowing you to enjoy life at the speed of fiber — which means a more reliable 
connection and faster connections to entertainment and work. We can help direct you to 
several Internet Service Providers to choose from who can help you get connected to fiber.  
Chelan County, WA 
https://www.chelanpud.org/my-pud-services/residential-services/fiber-optics 
 
23. Franklin County Public Utility District was founded in 1934 and is headquartered in 
Pasco, Washington. We are a customer-owned utility, offering electric power and broadband 
telecommunications services. Franklin PUD is owned and governed by the people and 
communities we serve. We have an obligation to provide you ownership and control of your 
utility and to do so reliably, efficiently, and at the lowest reasonable cost. We have been 
providing Franklin County the benefits of fast, reliable, and secure broadband services since 
2001. As a wholesale provider, we work together with local Retail Service Providers (RSP) to 
bring state of the art communications to businesses and homes in our community by using 
fiber optics and wireless technologies. 
https://www.franklinpud.com/broadband/retail-service-providers/residential-service/ 
 
24. Grant County Public Utility District, Serving Grant County, WA since 1938. We are a 
public electric utility serving more than 40,000 customers in Grant County. From Electric City 
to Royal City and everywhere in between, our affordable, reliable power and fiber continue to 
drive our county's rapidly expanding economy. 
https://www.grantpud.org/high-speed-network 
 
25. Mason County PUD 3, Mason County, WA In 1929, the Washington State Grange sent 
the very first initiative to the Legislature, to allow rural communities to form their own 
publicly owned utilities. This is our story. In the 1930 election, the measure passed in a 
landslide. Mason PUD 3 supporters jumped on board in 1934 calling for a countywide PUD. 
Mason PUD 1 backers had been working on their own district since 1932. On November 6, 
1934, local voters approved the formation of both districts. Mason PUD 3’s wholesale fiber 
optic network is a nondiscriminatory, open-access, net neutral service. PUD 3’s partners, 
internet service providers, sell gigabit speed internet, HDTV, special digital circuits, and 
phone services. The network provides for improved educational opportunities, telehealth 
services, economic development, and increased property values 
http://www.pud3.org/service/about-us/what-is-a-pud 
 
26. Electric Power Board of Chattanooga, Powering Chattanooga, EPB is one of America's 
largest publicly owned electric power providers. We're also the pioneering communications 
company that surprised the nation with the first Gigabit Internet speeds, crystal clear 
television and telephone service utilizing a community-wide fiber optic network. But most of 
all, we're here to serve Chattanooga with the neighbor-to-neighbor local service you've come 
to expect from us. Chattanooga, Tennessee  https://epb.com/ 
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Executive Summary 
 

Affordable, reliable access to high speed broadband is critical to U.S. economic growth 
and competitiveness. Upgrading to higher-speed broadband lets consumers use the 
Internet in new ways, increases the productivity of American individuals and 
businesses, and drives innovation throughout the digital ecosystem. As this report 
describes, while the private sector has made investments to dramatically expand 
broadband access in the U.S., challenges still remain. Many markets remain unserved or 
underserved. Others do not benefit from the kind of competition that drives down costs 
and improves quality. To help fill the void, hundreds of towns and cities around the 
country have developed their own locally-owned networks. This report describes the 
benefits of higher-speed broadband access, the current challenges facing the market, 
and the benefits of competition – including competition from community broadband 
networks.  

~ 
 
Since President Obama took office, the United States has significantly expanded its 
broadband network and increased access. Investments from the federal government 
have helped deploy or upgrade more than 78,000 miles of network infrastructure since 
2009, and more than 45 million Americans have adopted broadband Internet during the 
President’s time in office. Today, more than 90 percent of Americans can access the 
Internet on a wired line and 98% by either wired or wireless connection.  
 
Competitive markets have helped drive expansion in telecommunications services as 
strong infrastructure investments and falling prices have opened up a wide range of new 
communications products and services. Where there is strong competition in broadband 
markets today, it drives similar improvements.  Unfortunately, competition does not 
extend into every market and its benefits are not evenly distributed. While the U.S. has 
an extensive network “backbone” of middle-mile connections (long, intra- or interstate 
physical fiber or cable network connections) with the capacity to offer high-speed 
Internet to a large majority of Americans, many consumers lack access to the critical 
“last-mile” (the last legs of the physical network that connect homes and businesses to 
the broader system), especially in rural areas. It is these last-mile connections that make 
higher speeds possible. For example, 94 percent of Americans in urban areas can 
purchase a 25 Mbps (megabit per second) connection, but only 51 percent of the rural 
population has access to Internet at that speed.  
 
Competition has also been slow to emerge at higher speeds.  Nearly forty percent of 
American households either cannot purchase a fixed 10 Mbps connection (i.e. a wired, 
land-based connection), or they must buy it from a single provider. And three out of four 
Americans do not have a choice between providers for Internet at 25 Mbps, the speed 
increasingly recognized as a baseline to get the full benefits of Internet access. 
 
Without strong competition, providers can (and do) raise prices, delay investments, and 
provide sub-par quality of service. When faced with limited or nonexistent alternatives, 
consumers lack negotiating power and are forced to rely on whatever options are 
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available. In these situations, the role of good public policy can and should be to foster 
competition and increase consumer choice. 
 
At the federal level, the government has already taken active steps to support 
broadband, committing billions of dollars to deploy middle-mile and last-mile 
infrastructure, and to ensure that our public schools and libraries have high speed 
broadband connections. 
 
But local governments also have an important role to play. As this report details, 
communities around the country like Chattanooga, TN and Wilson, NC have developed 
a variety of strategies for building locally-owned broadband networks and promoting 
higher-speed Internet access. Over the past few years, these municipal networks have 
emerged as a critical tool for increasing access, encouraging competition, fostering 
consumer choice, and driving local and regional economic development. Local 
investments have also spurred the private sector to compete for customers, improving 
services, increasing broadband adoption, and providing more choice for consumers.  
 
Not all communities, however, have the choice to pursue a local broadband network. 19 
states currently have barriers in place limiting community broadband and protecting 
incumbent providers from competition. President Obama believes that there should be a 
level playing field for community-based solutions and is announcing today a series of 
steps that the Administration will be taking to foster consumer and community choice.  
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Economic Benefits of Broadband 
 

In technical terms, broadband refers to a method of transmitting information using 
many different frequencies, or bandwidths, allowing a network to carry more data. For 
most Americans, however, the term broadband simply refers to a fast Internet 
connection—whether fixed or wireless.  

Over time, our perceptions of what constitutes a “fast” Internet connection have 
changed. As consumer and business uses of the Internet evolve, and new applications 
become more deeply embedded into everyday life, higher speeds frequently shift from 
being a luxury to a requirement for many users. For example, beginning in 2000 the 
Federal government defined “broadband” as any service with a download speed of 200 
kilobits per second (kbps) or faster.1 In 2010, the Federal Communications Commission 
redefined “basic” broadband service as a connection with speeds of at least 4 megabits 
per second (Mbps) downstream – 20 times faster than the 2000 definition – and at 
least 1 Mbps upstream.2  

Today, as everyday experiences for tens of millions of Americans suggest, even these 
speeds are insufficient for some applications, particularly when a connection is shared 
by several users. In recognition of the growing need for increased bandwidth, the FCC is 
considering further revisions to the definition of broadband, and has expressed interest 
in raising the threshold to 10 or even 25 Mbps downstream and from 1 Mbps to 3 Mbps 
upstream.3 The following chart provides a sense of what these definitions mean by 
showing how long it would take a single user to upload or download different types of 
content at various connection speeds. 

   

 

Demand for Internet access is growing quickly. Total wired and wireless Internet access 
revenues in 2013 were $140 billion, and have increased by about 15 percent per year in 
real terms since 2005. 4 The rapidly growing demand for bandwidth is driven by new 
applications of the Internet that effectively require a broadband connection. These 
applications, which are increasingly central to everyday life for many Americans, include 
video streaming, which is used for education, entertainment, and communication; 
teleworking; cloud storage that allows users to store their files on the Internet, share 
them, and access them from any device; and online games that allow users to interact 
with one another in a virtual environment.  

3 Minute Song 2 Hour Movie 20 Photographs 5 Minute Video
5 MB (Download) 5 GB (Download) 40 MB (Upload) 200 MB (Upload)

 256 Kbps, 256 Kbps
2000 Broadband
 4 Mbps, 1 Mbps
2010 Broadband
 25 Mbps, 3 Mbps
Advanced Broadband
Source: CEA Calculations Note: These numbers assume that the ISP is meeting its advertised speed. Download times may be greater during periods of peak traffic. 

Time Required for Selected Internet-Based Activities at Different Speeds
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Economic studies confirm that broadband Internet creates significant value for 
consumers and makes an important and rapidly growing contribution to GDP. For 
example, one study of expenditures for Internet access estimates that as of 2006 – 
before the widespread availability of streaming audio and video – broadband Internet 
accounted for $28 billion in U.S. GDP.  That study also found that broadband created an 
additional $5 to $7 billion in consumer surplus in 2006, meaning that consumers would 
have been willing to pay that much more for the service.5 Another industry-sponsored 
study from 2009 estimates that broadband creates $32 billion in annual consumer 
surplus.6 While these studies estimate consumer surplus by examining price sensitivity, 
another approach is to examine the amount of time users spend online, leading to 
estimates of $2,500 to $3,800 in value per-user per-year, which imply total consumer 
surplus in the hundreds of billions of dollars.  

Over the longer term, broadband adoption also fuels a virtuous cycle of Internet 
innovation. This cycle begins when new applications of the Internet create demand for 
more bandwidth, resulting in a wave of network-level innovation and infrastructure 
investment. As more bandwidth becomes available, application-sector innovators find 
new ways to use that capacity, creating additional demand, leading to another round of 
network investment, and so on. While it is impossible to know what the next bandwidth-
hungry killer application will be — perhaps it will be the “Internet of Things” or 
immersive virtual reality — both history and economic theory show that this virtuous 
cycle is a powerful driver of innovation and economic growth.7  

The recent history of wireless broadband provides a good example of the virtuous cycle 
of innovation and investment. Industry studies suggest that between 2007 and 2011 
mobile applications development grew from almost nothing into a $20 billion industry, 
creating 311,000 U.S. jobs in the process.8 This led to increased demand for wireless 
broadband, so that by 2013 private investment in new wireless infrastructure was $34 
billion, more than the investments of the big three auto companies combined.9  

Challenges in Broadband Access and Adoption 
 

Since the President took office, national broadband availability has increased at all 
advertised speed levels.10 Today, about 93 percent of Americans have access to wired 
broadband speeds of at least 3 Mbps downstream (i.e. broadband that allows a user to 
download 3 megabits per second), and 99 percent of Americans have access to similarly 
fast mobile wireless broadband. This increased availability reflects both private and 
public investment, including the $4 billion invested through the National 
Telecommunications and Information Administration’s (NTIA) Broadband Technology 
Opportunities Program (BTOP) and $3.5 billion invested through the U.S. Department 
of Agriculture’s (USDA) Rural Utilities Service Broadband Initiative Program (BIP), 
both part of the American Recovery and Reinvestment Act of 2009, as well as $66 
million through USDA’s ongoing Community Connect grant program. 
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Nevertheless, nearly 51 million Americans cannot purchase a wired broadband 
connection with download speeds of at least 25 Mbps, and only 63 percent have access 
to speeds of 100 Mbps or more.11 Moreover, the costs, benefits, and availability of 
broadband Internet are not evenly distributed. For example, the following two maps 
show the state-level availability of broadband with download speeds of at least 3 Mbps, 
and at least 25 Mbps respectively as of June 2013. The first map shows that most 
Americans have access to “basic” broadband, though some work remains to fully 
connect the most rural states. However, there is considerable variation in the availability 
of 25 Mbps connections between states, with some reaching 95 percent penetration and 
others offering this high-quality service to less than 70 percent of households.  
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Urban and Rural Communities 
 

One factor that creates disparities in broadband access and adoption is the divide 
between urban and rural communities. While the gap for the most basic broadband 
speeds has almost closed (nearly 100 percent of urban residents have access to speeds of 
6 Mbps or greater compared to 95 percent of rural residents), rural communities still 
enjoy far less access to higher speeds. The following figure illustrates this point: 
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The gap in broadband availability between urban and rural communities is linked to the 
economics of network investment. The costs of providing a connection increase with 
distance, and the expected profits increase with the number of customers served. This 
makes it more economical to serve densely populated urban locations, where shorter 
wires can serve a larger number of potential customers. While satellite and terrestrial 
wireless technologies continue to deliver promising improvements, more work is needed 
to close the urban rural gap in broadband availability.  

To address this gap, the USDA, BTOP, and the FCC’s Connect America Fund program 
have all invested in creating the middle-mile infrastructure that provides high-speed 
access to “anchor institutions” such as schools and libraries in many rural communities. 
With middle-mile and community infrastructure in place, the remaining challenge is to 
provide last-mile connections so millions of Americans have access to high-speed 
broadband. As we describe below, the availability of middle-mile connections creates a 
significant opportunity for municipalities to increase such access.   
 

Affordability 
 

In total, almost 30 percent of American households did not have a home broadband 
connection as of 2013. One of the main challenges facing increased broadband adoption 
is price. In a 2010 survey conducted by the FCC, 36 percent of households without a 
home broadband connection pointed to expense as the major barrier.12  

Not surprisingly, the cost of broadband represents a greater obstacle for lower-income 
Americans than middle- and high-income Americans. The NTIA reports that in 2012, 32 
percent of families not online with incomes below $25,000 indicated that the high cost 
of Internet service prevents them from using broadband at home, compared to less than 
22 percent of households not online with annual incomes above $50,000.13 Overall 
Internet use is strongly correlated with household income, as illustrated in in the figure 
below, which plots median income against Internet adoption for a sample of 368 
Metropolitan Statistical Areas. 
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U.S. broadband is also relatively expensive when compared internationally. The next 
chart uses data from a recent report on broadband prices in 24 U.S. and international 
cities.14 While the 24 cities in this study may not be representative of all urban locations 
in the U.S. or abroad, it is notable that the median monthly price at each speed level is 
higher in the U.S., often by 50 percent or more. And while it appears that the U.S. has 
less price variability at speeds above 75 Mbps, this observation actually reflects the fact 
that fewer U.S. cities even offer a consumer plan at that level. 

  

Broadband Competition 
 

50

55

60

65

70

75

80

85

90

95

20,000 40,000 60,000 80,000 100,000
Source: Census

Percent

Percent of Households with Internet Access by Metro Area 
vs. Median Household Income by Metro Area, 2013

Median Household Income in 2013 (dollars) 

Laredo, TX

0

50

100

150

200

250

Less than 5
Mbps

5-15 Mbps 15-30 Mbps 30-75 Mbps Greater than
75 Mbps

Monthy Price of a Yearly Internet Plan by Speed: US vs. World
US Dollars (PPP-adjusted)

Less than 
5 Mbps 5-15 Mbps 16-30 Mbps 31-75 Mbps

More than 75 
Mbps

US

Source: New America Foundation, CEA Calculations  Note: Lines cover price range, point=median

Rest of 
World

Rest of 
World

Rest of 
World

Rest of 
World

Rest of 
World

36.52

59.99

35.73

55.98
46.39

75.24

51.55

89.98

41.39

70

US

US

US

US

10 
 

600



One proven mechanism for increasing Internet access, quality and affordability is to 
promote competitive markets. Over the past 30 years, telecommunications policy has 
consistently attempted to encourage market competition in local, long-distance and 
Internet access markets. For example, the threat of satellite services pushed cable 
companies to expand their network capacity, positioning them to challenge phone 
companies in the market for home Internet access. And the ongoing competition 
between phone and cable companies has created a positive cycle of investment, as 
providers in many communities continuously upgrade their networks and improve their 
offerings.15   

However, the overall national investment picture obscures regional variation. Many 
local and regional markets today do not have the kind of competition required to 
continue to ensure affordable access to the higher-speed broadband connections that 
Americans increasingly require. For example, the following table illustrates the number 
of choices available to American consumers in fixed and mobile broadband markets. 
When it comes to wired Internet, which can reliably deliver the highest speeds, the 
majority of Americans have three choices or less. The situation is somewhat better in 
wireless markets, although focusing on the number of choices obscures the large share 
of the market served by a handful of the largest providers. And while competition 
appears reasonably robust if one focuses on combined choices, it is important to 
recognize that fixed and wireless Internet are not necessarily substitutes, particularly at 
speeds of 25 Mbps or higher where there is typically no wireless service available. 

 

To illustrate the declining level of competition at higher speeds, the following chart 
shows the number of wired broadband service providers serving American consumers at 
different speeds. At speeds of 4 Mbps or less, 75 percent of consumers have a choice 
between two or more fixed providers, and 15 percent can select among three or more 
ISPs. However, in the market for Internet service that can deliver 25 Mbps downstream 
– the speed increasingly recognized as a baseline to get the full benefits of Internet 
access – three out of four Americans do not have a choice between providers. 

 

Number of 
Choices Fixed Mobile Combined

1 9 0 0
2 33 3 1
3 37 5 2
4 13 22 4
5 3 26 10
6 1 22 18
7 0 11 19

8+ 0 12 46
Source: NTIA, CEA Calculations

Broadband Choice for American Consumers
Share of U.S. Population (%)
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While increased competition will not necessarily solve all broadband access challenges, 
basic economics suggests that increased competition leads to a better deal for 
consumers. For example, a 2014 OECD survey of eleven OECD member countries found 
that new entrants in wireless markets have a substantial impact on both prices and 
quality of service. Tellingly, the OECD study indicated that this result occurred even 
when a market already had three participants – that is, the fourth entrant into a wireless 
market significantly improved costs and services.16 As shown above, less than 1 out of 40 
American homes has 3 or more choices of providers at speeds in excess of 25 Mbps. 
Entry also had a positive impact on the market even when the new firm was very small.17 
In the U.S., a 2013 NTIA report found that among those who reported switching their 
Internet service provider, 38 percent did so to get a better price, and this option is 
simply unavailable to consumers who are only served by a single Internet Service 
Provider—or a single provider at the speeds they require.18  

Even the threat of new competition can lead existing firms to make investments to 
improve the quality of their goods or services. In the Netherlands, for example, 
incumbent wireless carriers began offering plans at lower rates in an effort to prevent a 
new entrant from capturing market share by undercutting existing prices.19 The U.S. 
cable television industry also provides an example of the benefits of potential 
competition. Academic research has shown that during the 2000’s U.S. cable television 
operators were more likely to upgrade their systems to allow two-way communications 
in cities where the cable operator faced a threat of entry from a local municipal electric 
utility.20 

Domestic experiences also show how the threat of competition can produce gains for 
broadband consumers. When Google announced that Google Fiber was coming to 
Kansas, speeds on existing networks surged 97 percent—the largest year-over-year jump 
in bandwidth observed in any state, ever. Likewise, when Google indicated that it would 
begin offering extremely fast connection speeds in Austin, TX, AT&T responded by 
announcing its own gigabit network.  
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Community-Based Broadband  
 

Where the market does not generate the optimal level of competition or investment, the 
public sector can step in to make investments, encourage competition and provide 
choice to consumers. For example, government infrastructure investments, such as 
those made by the Department of Commerce and Department of Agriculture or by 
Massachusetts (as described below), may be able to put in place the “middle mile” 
network that lowers costs of entering the “last mile” market. These investments can 
attract the private sector or provide local governments the opportunity to build their 
own systems at much lower prices.  

Antitrust and telecommunications policies can also promote competition. At the Federal 
level, the Department of Justice has an important role to play in preventing the unlawful 
acquisition or abuse of market power. The Telecommunications Act of 1996 also 
empowers the FCC to regulate service providers in a manner that promotes competition 
both within and between technology-based platforms such as cable, cellular, satellite, 
and wireless. The President’s recent call for strong Net Neutrality rules to ensure that no 
company can act as a gatekeeper to Internet content are fundamentally about preserving 
access and competition in the digital marketplace. And states have an important role in 
promoting competition and ensuring fairness in their local communications markets.   

But these federal and state initiatives are only part of the solution. Local governments 
also have a critical role to play. In markets where private competition is anemic, 
whether because of regulatory barriers to entry or the high fixed costs of infrastructure 
investment, town and cities can build their own middle-mile networks and offer 
competitive access to the private sector, as Scott County, MN has done. Or 
municipalities can provide service directly to consumers, like in Chattanooga, TN. In 
either case, municipalities are creating more choices for consumers, fostering 
competition and creating opportunities for economic growth. Municipal broadband is 
often a logical choice for towns and cities that are already served by a municipal electric 
utility, since infrastructure costs can be shared across those two services, just as private 
cable companies leveraged their networks to provide Internet service. Hundreds of 
towns and cities around the country have experimented with these networks and created 
tremendous benefits for consumers and businesses. APPENDIX 1 includes a full list of 
municipal networks around the country.  

Today, however, there are barriers to community-owned broadband in 19 states around 
the country. The Obama Administration believes that consumers should have the option 
to provide themselves broadband services through local government and locally-owned 
utilities and that state and local policy should support a level playing field for these 
community-based solutions. This section considers several detailed case studies of 
municipal broadband initiatives and their benefits for consumers, businesses and 
communities.  

Chattanooga, TN: Gigabit service drives investment, innovation 
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In 2007, Chattanooga’s Electric Power Board (EPB), a municipally-owned utility, 
announced a 10 year plan to build out a fiber network to serve all of Chattanooga. Based 
on their analysis, EPB had determined that investments in the network could both drive 
a smart grid system that would generate significant savings by increasing the reliability 
of its electricity and also provide customers with improved communication services. In 
2009, EPB began offering its triple-play services—Internet, phone, and cable television. 
Since 2009, EPB has upgraded the mid-tier consumer service from 15 to 30, from 30 to 
50, and from 50 to 100 Mbps, without raising costs. In 2010, EPB announced it would 
offer the first 1 gigabit per second (Gbps) service in the United States. Today, EPB 
operates 8,000 miles of fiber for 60,000 residential and 4,500 business customers out 
of a potential 160,000 homes and businesses. 

EPB’s efforts have encouraged other telecom firms to improve their own service. In 
2008, for example, Comcast responded to the threat of EPB’s entrance into the market 
by investing $15 million in the area to launch the Xfinity service – offering the service in 
Chattanooga before it was available in Atlanta, GA. More recently, Comcast has started 
offering low-cost introductory offers and gift cards to consumers to incentivize service 
switching. Despite these improvements, on an equivalent service basis, EPB’s costs 
remain significantly lower.  

EPB’s investments are reshaping Chattanooga’s economic landscape. The gigabit 
broadband service has helped the City attract a new community of computer engineers, 
tech entrepreneurs and investors. For example, local entrepreneurs have organized 
Lamp Post, a venture incubator that provides capital and mentorship to startups. Lamp 
Post now has over 150 employees in a 31,000 square foot office space in downtown 
Chattanooga. CO.LAB, a local nonprofit organization, provides shared working space, 
access to investor networks and hosts the annual summer GITANK program, a 14-week 
business accelerator. The investment community has responded in kind. Since 2009, 
Chattanooga has gone from close to zero venture capital to at least five organized funds 
with investable capital of over $50 million. The growing tech ecosystem has been 
profiled by the New York Times, Washington Post and The Atlantic.  

While the broadband network is opening up new economic pathways, EPB itself remains 
the most important customer for the fiber network, which it has used to develop one of 
the nation’s leading smart grids. The smart grid, which involves 170,000 intelligent 
electric meters all reporting every 15 minutes, helps EPB monitor and respond to 
outages, emergencies, and electricity theft in real time. EPB’s smart grid has cut 
duration of power outages by 60 percent, saving local businesses and industry an 
estimated $45 to $60 million. With the monitoring system in place, EPB crews can also 
respond in a targeted fashion during emergencies, helping families and businesses cope 
with tornados and other natural disasters. 21 

Wilson, NC: Municipal broadband encourages private competition  
 

In November of 2006, Wilson’s City council voted unanimously to build a fiber-to-the-
home (FTTH) network through the town’s electricity provider, Greenlight. The City 
Council issued $28 million in debt to start construction.  Greenlight began offering its 
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services in 2008 and expanded its network to include triple-play (television, phone, and 
internet) services citywide by January 2009.  In 2010, the city took another $4.5 million 
loan from Wells Fargo to improve its network.  The subscription base grew steadily in its 
first few years and numbers over 7000 today –more than a third of Wilson’s 21,000 
households. 

Greenlight has been a commercial success.  Greenlight achieved its first monthly 
operating profit one year ahead of schedule in October 2010 and made a profit of nearly 
three-quarters of a million dollars in 2013. However, a 2011 state law prevents 
municipalities from providing broadband service to other towns outside of its area, 
limiting further growth.  

Greenlight’s introduction of its triple-play service has increased industry competition, 
which has lowered prices for Wilson’s residents. From 2007 to 2009, Time Warner 
raised rates for almost all of its services across the board. According to a December 
2009 presentation for the House Select Committee on High Speed Internet Access in 
Rural and Urban Areas, TWC raised rates in non-competitive areas around Wilson while 
holding Wilson’s rates steady.  According to the same report, TWC raised its prices for 
basic internet service in the North Carolina Research Triangle — as much as 52 percent 
in Cary — but did not impose any rate hike in Wilson.  Moreover, TWC stabilized prices 
in Wilson for the digital sports and games tier, while Triangle customers paid 41 percent 
more. The lowered prices in Wilson make a big difference. According to an independent 
consultant for Wilson, Greenlight saved its residents more than $1 million each year 
compared to what Time Warner Cable customers in other areas pay. 

Increased competition has also yielded increased speeds for Wilson customers. 
Greenlight’s system offers speeds of up to 1 gigabit for consumers and businesses. In 
2008, Time Warner's residential Road Runner service in the state offered speeds no 
higher than 10 Mbps, equivalent to Greenlight’s lowest consumer tier. TWC charged $57 
per month for the service while Greenlight charged $35.  In response, TWC upped its 
top-tier speed to 15 Mbps "because of the competitive environment," according to a 
Time Warner spokesperson.22 

Lafayette, LA: Network increases customer savings, strengthens local 
anchor institutions  
 

The residents of Lafayette have a long history of supporting local infrastructure 
initiatives.  Recognizing the need to modernize its broadband infrastructure in the early 
2000’s, the community voted in 2005 to approve construction of a fiber-to-the-home 
(FTTH) network.  After overcoming serious opposition from local broadband service 
providers, the publicly-owned Lafayette Utilities System (LUS) started connecting 
homes and businesses to its LUS Fiber network in 2009.  The network seeks to provide 
equitable access to all of Lafayette’s citizens, and the system was rolled out across high-
income and low-income neighborhoods equally.  LUS Fiber now offers 100 Mbps speed 
for all subscribers.   
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As competing firms adjusted their plans to account for LUS Fiber’s market entry, 
residents who weren’t customers of the network started to see lower prices.  Cox 
Communications, a major regional provider which had raised rates six times in four 
years, kept its rates stable from 2004 to 2007 to account for LUS’s possible market 
entry.  Still, LUS’s prices have been consistently lower than those offered by Cox. Terry 
Huval, the director of LUS, estimates that the community saved $4 million from these 
deferred rate increases.  Using estimates of Cox’s average competing discounts and LUS 
Fiber’s lower rates, LUS projects the fiber system will create total savings of between 
$90 and $100 million over the its first 10 years.   

The fiber network has brought in companies eager to obtain fast service at lower prices.  
Pixel Magic brought 100 to 200 jobs when it built an office in Lafayette to accomplish 
work on the movie “Secretariat”.  The high-speed capability of the broadband network 
was a big factor in their eventual decision to maintain their office in Louisiana 
permanently.  The tech startup firm Skyscraper Holding moved from Los Angeles to 
Lafayette to obtain 100 Mb/s speeds at a fraction of the cost the company was charged 
on the west coast.  The company pays just $200 a month for more reliable service. 

The network has strengthened community anchors as well, delivering greater value and 
opportunities for connectivity to Lafayette’s school and library systems.  By mid-2008, 
all of the schools in the Lafayette Parish School System were able to access 100 Mbps 
speeds for $390/month.  Not only can students now do more to leverage the Internet for 
better learning opportunities, this monthly fee saves community tax dollars by being a 
better value than competitors could offer.  Lafayette’s public libraries also benefit from 
the network by sharing a 90 Mbps connection from LUS that was rated as the best value 
amongst possible providers by the federal E-Rate program. 23 

Scott County, MN: Municipal government sees savings for county, 
school operations  
 

In the early 2000s, Scott County started exploring options for increasing broadband 
services for county government buildings and schools. In 2007, the County issued $3.5 
million in bonds to install a high-speed middle-mile network. The network connects all 
county-owned facilities, including schools, libraries, city halls, policy and fire 
departments and public safety towers. It also connects with the state’s high capacity 
backbone network and with multiple private providers. From the beginning, the project 
was a joint effort between local and state government and the private sector. While the 
county paid the upfront costs, the state pays for the network’s operating costs in 
exchange for use of the network. The open architecture of the system allows private 
companies to offer their own services; private providers, in turn, cover the network’s 
maintenance costs.  

The network has achieved significant benefits. Scott County’s annual bond payment for 
the construction of the backbone is $35,000 less than what the County was paying for 
leasing private sector lines. Local schools have seen even greater savings. The costs for 
Scott County’s school districts per megabit of Internet service went from an average of 
$58.00 to $6.83 per megabit for all school districts—a cost reduction of nearly 90 
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percent per megabit. The net effect was a tripling of availability (100 to 300 megabits) 
while costs fell from $5,800 to $2,049 a month. At the state level, the government is 
saving approximately $1 million per year from access to the public network.  

The network has also helped attract significant private investment and fostered job 
creation. In 2010, for example, Emerson Process Management was finalizing a decision 
on where to site a new $70 million investment that would create 500 jobs. Emerson’s 
two finalist sites were the town of Shakopee in Scott County, Minnesota and Chihuahua, 
Mexico. Recognizing the savings from the high-speed broadband network, Emerson 
chose Scott County. 24 

Leverett, MA: State and federal programs enable local investment  
 
In 2008, Massachusetts Governor Deval Patrick created the Massachusetts Broadband 
Initiative (MBI). MBI was charged with bringing broadband to all residents and 
businesses in MA within three years. The Broadband Act provided MBI with initial $40 
million in state bond funds. Over the last six years, Massachusetts has built 1,200 miles 
of new fiber optic cable that provide access to more than 120 communities in Western 
and North Central Massachusetts.  

Of the original state funds, $25 million were directed to build a broadband network in 
Western, MA. With the support of additional federal funds, MBI developed 
“MassBroadband 123”, a middle-mile network serving 123 communities in the region. 
MBI worked closely with the private sector to build the project. Today, MassBroadband 
123 is operated by Axia NGNetworks. The network has an open architecture that allows 
any Internet service provider to purchase wholesale services on the network at the same 
rates. The network also positions municipalities to focus on putting homes and 
businesses on the network through last-mile connections.  

Leverett, MA saw the opportunity to build its own broadband system. In 2012, Leverett 
voters approved a modest property tax increase and a $3.6 million bond to fund the 
network. Leverett created a publicly controlled Municipal Light Plant (MLP) entity to 
own and operate its network, named LeverettNet. The town is currently in the process of 
building the network – which will provide 1 gigabit service – and connecting it to all 630 
households in the community. 25 

Choctaw Nation Tribal Area, OK: Public private collaboration brings 
broadband to new communities  
 

In early 2009, much of the ten Southeastern Oklahoma counties encompassed by the 
Choctaw Nation’s Tribal Area lacked access to reliable broadband service. The low 
population density (8.3 to 19.7 people per square mile), the high poverty rate (25 
percent of the population below the poverty line) and the rugged terrain made the 
economics of broadband infrastructure very challenging. Initial capital costs to deploy 
broadband meant that broadband service was limited only to commercially viable areas. 
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Pine Tele, the service provider offering voice, video, cell, long distance, and high-speed 
broadband in SE OK applied for and received 4 American Recovery and Reinvestment 
awards in 2009 and 2010. One grant was to build out fiber to the home in the area 
already covered by landlines, and the other three were for wireless – advanced 3G 
technology – to completely unserved areas. As of September 2014 Pine Tele had 
deployed 324 miles of fiber, 5,500 fiber drops, and 54 tower sites. New or improved 
broadband service had been made available to 1,757 fiber customers and 1,194 wireless 
customers. Today, Pine Telephone provides a variety of broadband packages over both 
their fiber and wireless facilities ranging from 1.5 Mbps to 5 Mbps for download speeds 
and 384 Kbps to 5 Mbps for upload speeds. 

The benefits for the community have been significant. Every school in the 10 county 
Pine Tele service area is now connected with high-speed fiber optic broadband service. 
This has created the ability to integrate online educational tools into everyday teaching 
and assessments of student comprehension. Broken Bow School District is one example. 
This district serves approximately 1,280 students per day. They have been able to 
integrate smart boards, iPads, online lesson plans, and the “I-Ready program” to 
supplement learning. Hundreds of performance tests are now completed online. And 
family engagement is improved, as parents are increasingly provided online access to 
records of attendance, assignments, and test scores. The connectivity also allows the 
Choctaw Nation to multicast educational videos and share messages from Tribal 
leadership from a central location. For example, the Choctaw School of Language now 
offers distance learning courses to approximately 14 head starts and 32 high schools 
within the Choctaw Nation, in addition to several universities. 26 

Promoting Broadband that Works 
 

Last November, the President outlined his plan to keep the Internet open to new 
competition and innovation by safeguarding net neutrality — which will help ensure 
no one company can act as a gatekeeper to digital content. But there is more work to 
do so that every American has access to a free and open internet. This is particularly 
true in areas where broadband competition is lacking, resulting in high prices and 
slow service. 

High-speed, low-cost broadband is paving the way for economic revitalization not 
just in Cedar Falls, but in places like Chattanooga, TN and Lafayette, LA — which 
have Internet speeds up to 100 times faster than the national average and deliver it at 
an affordable price. To help more communities achieve these results, support 
economic growth, and promote a level playing field for all competitors, the Obama 
Administration is: 

• Calling to End Laws that Harm Broadband Service Competition: Laws in 19 states — 
some specifically written by special interests trying to stifle new competitors — have 
held back broadband access and, with it, economic opportunity. Today President 
Obama is announcing a new effort to support local choice in broadband, formally 
opposing measures that limit the range of options to available to communities to 

18 
 

608



spur expanded local broadband infrastructure, including ownership of networks. As 
a first step, the Administration is filing a letter with the Federal Communications 
Commission (FCC) urging it to join this effort by addressing barriers inhibiting local 
communities from responding to the broadband needs of their citizens. 
 

• Expanding the National Movement of Local Leaders for Better Broadband: As of 
today, 50 cities representing over 20 million Americans have joined the Next 
Century Cities coalition, a nonpartisan network pledging to bring fast, community-
supported broadband to their towns and cities. They join 37 research universities 
around the country that formed the Gig.U partnership to bring fast broadband to 
communities around their campuses. To recognize these remarkable individuals and 
the partnerships they have built, in June 2015 the White House will host a 
Community Broadband Summit of mayors and county commissioners from around 
the nation who are joining this movement for broadband solutions and economic 
revitalization. 
 

• Announcing a New Initiative to Support Community Broadband Projects: To 
advance this important work, the Department of Commerce is launching a new 
initiative, BroadbandUSA, to promote broadband deployment and adoption. 
Building on expertise gained from overseeing the $4.7 billion Broadband Technology 
Opportunities Program funded through the Recovery Act, BroadbandUSA will offer 
online and in-person technical assistance to communities; host a series of regional 
workshops around the country; and publish guides and tools that provide 
communities with proven solutions to address problems in broadband infrastructure 
planning, financing, construction, and operations across many types of business 
models. 

 
• Unveiling New Grant and Loan Opportunities for Rural Providers: The Department 

of Agriculture is accepting applications to its Community Connect broadband grant 
program and will reopen a revamped broadband loan program which offers 
financing to eligible rural carriers that invest in bringing high-speed broadband to 
unserved and underserved rural areas.  
 

• Removing Regulatory Barriers and Improving Investment Incentives: The President 
is calling for the Federal Government to remove all unnecessary regulatory and 
policy barriers to broadband build-out and competition, and is establishing a new 
Broadband Opportunity Council of over a dozen government agencies with the 
singular goal of speeding up broadband deployment and promoting adoptions for 
our citizens. The Council will also solicit public comment on unnecessary regulatory 
barriers and opportunities to promote greater coordination with the aim of 
addressing those within its scope. 
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Appendix 1: U.S. Municipalities with Broadband Networks27 
 

City State Name of Network Type 
Ketchikan AK KPU Telecommunications cable 
Kotlik AK Kotlik cable 

Statewide AK Rural Alaska Video E-Health Network 
(RAVEN) inet 

White Mountain AK White Mountain cable 
Opelika AL Opelika fiber 
Opp AL Opp Cablevision cable 
Scottsboro AL Scottsboro EPB cable 
Sylacauga AL Sylacauga cable 
Conway AR Conway Corporation cable 
Paragould AR Paragould Light Water and Cable cable 

Sells AZ Tohono O'odham Last-Mile FTTH and 
Broadband Wireless Network partial 

Anaheim CA Anaheim dark 
Anaheim CA Anaheim Fiber inet 
Burbank CA Burbank Water and Power partial 
Glendale CA Glendale dark 
Humboldt County CA Digital Redwoods inet 
Loma Linda CA Loma Linda dark 
Loma Linda CA Loma Linda Connected Community fiber 
Lompoc CA City of Lompoc (LompocNet) inet 
Long Beach CA Long Beach dark 
Mendocino County CA Mendocino Community Network inet 
Palo Alto CA Palo Alto Fiber dark 
Pasadena CA Pasadena dark 
San Bruno CA San Bruno Municipal Cable TV cable 
San Francisco CA SF Fiber question 
Santa Clara CA Santa Clara partial 
Santa Monica CA Santa Monica City Net partial 
Santa Monica CA Santa Monica Fiber partial 
Shafter CA City of Shafter, California partial 
Truckee CA Truckee Donner Public Utility District dark 
Vernon CA Vernon Light & Power fiber 
Cortez CO Cortez Community Network partial 
Durango CO Durango dark 

Glenwood Springs CO Glenwood Springs Community Broadband 
Network (GSCBN) partial 

Longmont CO NextLight fiber 
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Bristol CT Bristol CT inet 
East Hartford CT Connecticut Education Network dark 
Manchester CT Manchester Wireless inet 
Fort Pierce FL FPUAnet Communications partial 
Gainesville FL GATOR NET partial 
Hobe Sound FL Martin County Dark Fiber dark 
Indiantown FL Martin County Dark Fiber dark 
Jacksonville FL Jacksonville iNet inet 
Jensen Beach FL Martin County Dark Fiber dark 
Jupiter Island FL Martin County Dark Fiber dark 
Lakeland FL Lakeland dark 
Leesburg FL Leesburg partial 

New Smyrna Beach FL Utilities Commission, City of New Smyrna 
Beach inet 

Ocala FL Ocala Utility Services partial 
Ocean Breeze Park FL Martin County Dark Fiber dark 
Palm Beach County FL Palm Beach County partial 
Palm City FL Martin County Dark Fiber dark 
Palm Coast FL Palm Coast FiberNET partial 
Port Salerno FL Martin County Dark Fiber dark 
Quincy FL NetQuincy fiber 
Sewall's Point FL Martin County Dark Fiber dark 
Stuart FL Martin County Dark Fiber dark 
Tallahassee FL Tallahassee dark 
Valparaiso FL Valparaiso Broadband cable 
Baconton GA Community Network Services - Camilla cable 

Baker County GA SGRITA Rural Last-mile Infrastructure 
Project Last-mile partial 

Cairo GA Community Network Services - Cairo 
(Syrup City) cable 

Calhoun GA CALNET partial 

Calhoun County GA SGRITA Rural Last-mile Infrastructure 
Project Last-mile partial 

Camilla GA Community Network Services - Camilla cable 
Cartersville GA Fibercom partial 
Catoosa County GA OptiLink partial 

Columbia County GA Columbia County Community Broadband 
Network partial 

Dalton GA OptiLink fiber 
Doerun GA City of Doerun cable 
Douglasville GA Douglas County School System Fiber inet 
Dublin GA Dublin partial 

21 
 

611



Early County GA SGRITA Rural Last-mile Infrastructure 
Project Last-mile partial 

Elberton GA Elberton Utilities cable 
Flintstone GA EPB Fiber Optics fiber 
Forsyth GA Forsyth Cablenet cable 

LaGrange GA LaGrange Telecommunications 
Department partial 

Miller County GA SGRITA Rural Last-mile Infrastructure 
Project Last-mile partial 

Mitchell County GA SGRITA Rural Last-mile Infrastructure 
Project Last-mile partial 

Monroe GA Monroe Utilities Network cable 
Moultrie GA Community Network Services - Moultrie cable 
Murray County GA OptiLink partial 

Pelham GA Community Network Services - Pelham 
(Pelnet) cable 

Rossville GA EPB Fiber Optics fiber 
Sandersville GA Sandersville FiberLink partial 

Thomasville GA Community Network Services - 
Thomasville cable 

Tifton GA Tifton dark 
Whitfield County GA OptiLink partial 
Wildwood GA EPB Fiber Optics fiber 
Algona IA Algona Municipal Utilities cable 
Alta IA Altatec cable 
Bellevue IA Bellevue fiber 
Cedar Falls IA Cedar Falls Utilities fiber 
Cedar Falls IA Cedar Falls Utilities - rural expansion partial 
Coon Rapids IA Coon Rapids Municipal Utilities cable 
Grundy Center IA Grundy Center Municipal Light & Power cable 
Harlan IA Harlan Municipal Utilities cable 
Hartley IA The Community Agency cable 

Hawarden IA HITEC - Hawarden Integrated 
Technology, Energy, & Communication cable 

Independence IA Independence Light & Power, 
Telecommunications cable 

Indianola IA Indianola partial 

Laurens IA Laurens Municipal Power and 
Communications cable 

Lenox IA Lenox fiber 

Manning IA Manning Municipal Communication and 
Television System Utility cable 

Mapleton IA Mapleton Communications cable 
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Muscatine IA MachLink cable 
Osage IA Osage Municipal Utilities cable 
Paullina IA The Community Agency cable 
Primghar IA The Community Agency cable 
Reinbeck IA Reinbeck Telecom cable 
Sanborn IA The Community Agency cable 
Spencer IA Spencer Municipal Utilities fiber 
Webster City IA Webster City dark 
Ammon ID Ammon partial 
Idaho Falls ID Circa dark 

Plummer ID Coeur d'Alene Reservation FTTH Project 
Last-mile Non-remote partial 

Aurora IL Onlight Aurora partial 
Aurora IL OnLight Aurora dark 
Champaign IL Urbana-Champaign Big Broadband UC2B partial 

DeKalb County IL DeKalb Advancement of Technology 
Authority Broadband partial 

Evanston IL Evanston partial 
Highland IL Highland Communication Services fiber 

LaSalle County IL DeKalb Advancement of Technology 
Authority Broadband partial 

Princeton IL Princeton Municipal Utilities partial 
Rochelle IL Rochelle Municipal Utilities partial 
Rock Falls IL Rock Falls partial 
Urbana IL Urbana-Champaign Big Broadband UC2B partial 
Anderson IN Anderson Municipal Light and Power partial 
Auburn IN Auburn Essential Services fiber 
Lebanon IN Lebanon Utilities cable 
Mishawaka IN Saint Joe Valley MetroNet dark 
South Bend IN Saint Joe Valley MetroNet dark 
Westfield IN City of Westfield partial 
Chanute KS Chanute partial 
Lenexa KS Lenexa Fiber dark 
Ottawa KS Ottawa Network partial 

White Cloud KS Iowa Tribe of Kansas and Nebraska Fiber-
to-the- Premise partial 

Barbourville KY Barbourville cable 
Bardstown KY Bardstown Cable cable 
Bowling Green KY Bowling Green Municipal Utility partial 
Corinth KY City of Williamstown partial 
Frankfort KY Frankfort Plant Board cable 
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Franklin KY Franklin Municipal FiberNET partial 
Glasgow KY Glasgow Electric Power Board cable 
Grant County KY City of Williamstown partial 
Hopkinsville KY Energy Net cable 
Monticello KY Community Telecom Services cable 
Murray KY Murray Electric System cable 
Owen County KY City of Williamstown partial 
Owensboro KY OMU Online partial 
Paducah KY Paducah Power System partial 
Russellville KY Russellville EPB SmartNet fiber 
Williamstown KY City of Williamstown cable 
Lafayette LA Lafayette Utilities System fiber 
Braintree MA Braintree Electric Light Department cable 
Chicopee MA Chicopee Electric Light partial 
Holyoke MA Holyoke Gas & Electric Co. partial 
Leverett MA LeverettNet fiber 
Norwood MA Norwood Light Broadband cable 
Russell MA Russell Municipal Cable cable 
Shrewsbury MA Shrewsbury Electric and Cable Operations cable 
South Hadley MA Five College Fiber Optic Network inet 
Taunton MA Taunton Municipal Lightning Plant partial 
Worcester MA Worcester Municipal Fiber Loop inet 
Carroll County MD Carroll County Broadband dark 
Columbia MD Howard County Fiber Network dark 
Dayton MD Howard County Fiber Network dark 
Easton MD EastonOnline cable 
Elkridge MD Howard County Fiber Network dark 
Ellicot City MD Howard County Fiber Network dark 
Fulton MD Howard County Fiber Network dark 
Highland MD Howard County Fiber Network dark 
Savage MD Howard County Fiber Network dark 
Coldwater MI CBPU cable 
Crystal Falls MI City of Crystal Falls cable 
Holland MI Holland Fiber Network fiber 
Negaunee MI City of Negaunee Dept. of Public Works cable 
Norway MI City of Norway CATV System cable 
Sebewaing MI Sebewaing Light & Water fiber 
Wyandotte MI Wyandotte cable 
Bagley MN Bagley Public Utilities fiber 
Barnesville MN Barnesville Municipal Utilities partial 
Belle Plaine MN Scott County Fiber Network dark 
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Bingham Lake MN SMBS - Bingham lake fiber 
Brewster MN SMBS - Brewster fiber 
Carver MN CarverLink dark 
Chanhassen MN CarverLink dark 
Chaska MN Chaska.Net partial 
Cologne MN CarverLink dark 
Crosslake MN Crosslake Communications fiber 
Eagan MN Access Eagan partial 
Elko New Market MN Scott County Fiber Network dark 
Hamburg MN CarverLink dark 
Heron Lake MN SMBS - Heron Lake fiber 
Jackson MN SMBS - Jackson fiber 
Jordan MN Scott County Fiber Network dark 
Lake County MN Lake County partial 
Lakefield MN SMBS - Lakefield fiber 
Mayer MN CarverLink dark 
Monticello MN Monticello Fiber Network fiber 
New Germany MN CarverLink dark 
New Prague MN Scott County Fiber Network dark 
Norwood Young 
America MN CarverLink dark 

Okabena MN SMBS - Okabena fiber 
Pine City MN Pine City Fiber Optic Backbone partial 
Prior Lake MN Scott County Fiber Network dark 
Round Lake MN SMBS - Round Lake fiber 
Savage MN Scott County Fiber Network dark 
Shakopee MN Scott County Fiber Network dark 
Silver Bay MN Lake County Fiber Network partial 
St. Louis Park MN St. Louis Park inet 
Two Harbors MN Lake County Fiber Network partial 
Victoria MN CarverLink dark 
Waconia MN CarverLink dark 
Watertown MN CarverLink dark 
Westbrook MN Westbrook Municipal Light & Power cable 
Wilder MN SMBS - Wilder fiber 
Windom MN Windomnet fiber 
Kahoka MO Kahoka cable 
Marshall MO Marshall fiber 
North Kansas City MO liNKCity fiber 
Poplar Bluff MO City of Poplar Bluff Municipal Utilities cable 
Springfield MO SpringNet partial 
Collins MS Collins Communications cable 

25 
 

615



Asheville NC ERC Broadband dark 
Chapel Hill NC Chapel Hill Fiber Optic Services inet 
Cornelius NC MI-Connection cable 
Davidson NC MI-Connection cable 
Mooresville NC MI-Connection cable 
Morganton NC Morganton cable 
Salisbury NC Fibrant fiber 
Sylva NC BalsamWest FiberNET partial 
Tryon NC PANGAEA partial 
Wilson NC Greenlight fiber 
South Sioux City NE South Sioux City Municipal Network inet 
Cheshire NH Fast Roads dark 
Claremont NH Fast Roads dark 
Enfield NH Fast Roads partial 
Fitzwilliam NH Fast Roads dark 
Goshen NH Fast Roads dark 
Hanover NH Fast Roads dark 
Keene NH Fast Roads dark 
Lebanon NH Fast Roads dark 
Lyme NH Fast Roads dark 
Marlow NH Fast Roads dark 
New London NH Fast Roads dark 
Newport NH Fast Roads dark 
Orford NH Fast Roads dark 
Richmond NH Fast Roads dark 
Rindge NH Fast Roads partial 
Springfield NH Fast Roads dark 
Sunapee NH Fast Roads dark 
Swanzey NH Fast Roads dark 
Glassboro NJ Glassboro Municipal Area Network inet 
Vineland NJ Vineland Metropolitan Area Network inet 
Churchill NV CC Communications fiber 
Bristol Center NY Axcess Ontario dark 
Bristol Springs NY Axcess Ontario dark 
Canandaigua NY Axcess Ontario dark 
Cheshire NY Axcess Ontario dark 
Clifton Springs NY Axcess Ontario dark 
East Bloomfield NY Axcess Ontario dark 
Farmington NY Axcess Ontario dark 
Fishers NY Axcess Ontario dark 
Geneva NY Axcess Ontario dark 
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Gorham NY Axcess Ontario dark 

Hogansburg NY 
St. Regis Mohawk Tribe Connect 
(Economic Development for the 21st 
Century) 

partial 

Honeoye NY Axcess Ontario dark 
Hopewell NY Axcess Ontario dark 
Manchester NY Axcess Ontario dark 
Naples NY Axcess Ontario dark 
New York City NY New York City Wireless Network NYCWiN inet 
Phelps NY Axcess Ontario dark 
Rushville NY Axcess Ontario dark 
Stanley NY Axcess Ontario dark 
Victor NY Axcess Ontario dark 
West Bloomfield NY Axcess Ontario dark 
Akron OH OneCommunity partial 
Ashtabula OH OneCommunity partial 
Barberton OH OneCommunity partial 
Bryan OH Bryan Municipal Utilities cable 
Butler County OH Butler County inet 
Canton OH OneCommunity partial 
Cincinnati OH Hamilton County inet 
Cleveland OH OneCommunity partial 
Cleveland Heights OH OneCommunity partial 
Dover OH Dover Technology dark 
Dublin OH Dublink+ partial 
Eastlake OH OneCommunity partial 
Elyria OH OneCommunity partial 
Gahanna OH Gahanna inet 
Hamilton OH Hamilton Miami U inet 
Lorain OH OneCommunity partial 
Mayfield Village OH OneCommunity - Mayfield Village partial 
Medina County OH Medina County dark 
Mentor OH OneCommunity partial 
Middletown OH Middletown Miami U inet 
New Albany OH BlueAlbany partial 
Sandusky OH OneCommunity partial 

Wadsworth OH City of Wadsworth Electric & 
Communications Dept. cable 

Wadsworth OH OneCommunity dark 
Woodsfield OH Woodsfield Municipal Power cable 
Wooster OH OneCommunity partial 
Ponca City OK Ponca City Technology Services partial 
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Sallisaw OK DiamondNet fiber 
Ashland OR Ashland Fiber Network cable 
Canby OR Clackamas Broadband Express dark 
Damascus OR Clackamas Broadband Express dark 

Douglas County OR 
Oregon South Central Regional Fiber 
Consortium Lighting the Fiber Middle-
mile Project 

partial 

Estacada OR Clackamas Broadband Express dark 
Eugene OR Eugene dark 
Gladstone OR Clackamas Broadband Express dark 
Government Camp OR Clackamas Broadband Express dark 
Happy Valley OR Clackamas Broadband Express dark 
Independence OR MINET fiber 

Klamath County OR 
Oregon South Central Regional Fiber 
Consortium Lighting the Fiber Middle-
mile Project 

partial 

Lane County OR 
Oregon South Central Regional Fiber 
Consortium Lighting the Fiber Middle-
mile Project 

partial 

Milwaukie OR Clackamas Broadband Express dark 
Molalla OR Clackamas Broadband Express dark 
Monmouth OR MINET fiber 
Mulino OR Clackamas Broadband Express dark 
Oregon City OR Clackamas Broadband Express dark 
Sandy OR SandyNet partial 
Sherwood OR Sherwood Fiber partial 
Springfield OR Springfield Utility Board dark 
The Dalles OR Q-Life Network partial 
Wilsonville OR Clackamas Broadband Express dark 
Beaver County PA Beaver County Fiber inet 
Kutztown PA Hometown Utilicom fiber 
Pitcairn PA Pitcairn Power/Community Cable cable 
Hartsville SC Hartsville question 

Oconee County SC Oconee FOCUS (Fiber Optics Creating 
Unified Solutions) partial 

Orangeburg County SC Orangeburg partial 
Aberdeen SD CityNet (Dakota Interconnect) inet 

Beresford SD Beresford Municipal 
Telephone/Cablevision cable 

Brookings SD Swiftel fiber 
Bristol TN Bristol TN Essential Services fiber 
Chattanooga TN EPB Fiber Optics fiber 
Clarksville TN Clarksville CDE Lightband fiber 
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Columbia TN CPWS Broadband cable 
East Ridge TN EPB Fiber Optics fiber 
Erwin TN Erwin Utilities partial 
Fayetteville TN Fayetteville Public Utilities cable 
Jackson TN Jackson Energy Authority fiber 
Johnson City TN BVU OptiNet partial 
Lookout Mountain TN EPB Fiber Optics fiber 
Morristown TN FiberNET fiber 
Nashville TN NESNet dark 
Pulaski TN PES Energize fiber 
Red Bank TN EPB Fiber Optics fiber 
Ridgeside TN EPB Fiber Optics fiber 
Signal Mountain TN EPB Fiber Optics fiber 
Tullahoma TN Tullahoma Utilities Board fiber 
Greenville TX GEUS cable 

 Lindon UT Utah Telecommunications Open 
Infrastructure Agency (UTOPIA) partial 

Brigham City UT Utah Telecommunications Open 
Infrastructure Agency (UTOPIA) fiber 

Centerville UT Utah Telecommunications Open 
Infrastructure Agency (UTOPIA) HQ fiber 

Layton UT Utah Telecommunications Open 
Infrastructure Agency (UTOPIA) partial 

Midvale UT Utah Telecommunications Open 
Infrastructure Agency (UTOPIA) partial 

Murray UT Utah Telecommunications Open 
Infrastructure Agency (UTOPIA) partial 

Orem UT Utah Telecommunications Open 
Infrastructure Agency (UTOPIA) partial 

Payson UT Utah Telecommunications Open 
Infrastructure Agency (UTOPIA) partial 

Perry UT Utah Telecommunications Open 
Infrastructure Agency (UTOPIA) partial 

Spanish Fork UT Spanish Fork Community Network cable 

Tremonton UT Utah Telecommunications Open 
Infrastructure Agency (UTOPIA) fiber 

West Valley City UT Utah Telecommunications Open 
Infrastructure Agency (UTOPIA) HQ partial 

Abingdon VA BVU OptiNet fiber 
Arlington County VA ConnectArlington dark 
Atkins VA BVU OptiNet partial 
Bluefield VA BVU OptiNet partial 
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Bristol VA BVU OptiNet fiber 
Castlewood VA BVU OptiNet partial 
Cedar Bluff VA BVU OptiNet partial 
Chillhowie VA BVU OptiNet partial 
Clay Pool Hill VA BVU OptiNet partial 
Cleveland VA BVU OptiNet partial 
Clinchco VA BVU OptiNet partial 
Clintwood VA BVU OptiNet partial 
Damascus VA BVU OptiNet partial 
Danville VA nDanville partial 

Duffield VA LENOWISCO Planning District 
Commission partial 

Eastern Virginia VA Eastern Shore of Virginia Broadband 
Authority question 

Emery-Meadow 
View VA BVU OptiNet partial 

Galax VA Wired Road partial 
Glad Spring VA BVU OptiNet partial 
Grundy VA BVU OptiNet partial 
Haysi VA BVU OptiNet partial 
Hiltons VA BVU OptiNet fiber 
Honaker VA BVU OptiNet partial 
Independence VA BVU OptiNet partial 
Lebanon VA BVU OptiNet partial 
Luray VA Page County Broadband Project partial 
Marion VA BVU OptiNet partial 

Martinsville VA Martinsville Information Network - 
MINET partial 

Nelson County VA Nelson County Virginia Broadband Project partial 
Page County VA Page County Broadband Project partial 
Richlands VA BVU OptiNet partial 

Rockbridge County VA Connect the Dots: Rockbridge Broadband 
Initiative partial 

Rural Retreat VA BVU OptiNet partial 
Saltville VA BVU OptiNet partial 
Shenandoah VA Page County Broadband Project partial 
St Paul VA BVU OptiNet partial 
Stanley VA Page County Broadband Project partial 
Staunton VA Staunton dark 
Sugar Grove VA BVU OptiNet partial 
Tazewell VA BVU OptiNet partial 
Troutdale VA BVU OptiNet partial 
Vansant VA BVU OptiNet partial 
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Wytheville VA BVU OptiNet partial 

Barnard VT ECFibernet (East Central Vermont 
Community Fiber Network) partial 

Bethel VT ECFibernet (East Central Vermont 
Community Fiber Network) partial 

Braintree VT ECFibernet (East Central Vermont 
Community Fiber Network) partial 

Brookfield VT ECFibernet (East Central Vermont 
Community Fiber Network) partial 

Hancock VT ECFibernet (East Central Vermont 
Community Fiber Network) dark 

North Randolph VT ECFibernet (East Central Vermont 
Community Fiber Network) partial 

Pomfret VT ECFibernet (East Central Vermont 
Community Fiber Network) partial 

Reading VT ECFibernet (East Central Vermont 
Community Fiber Network) dark 

Rochester VT ECFibernet (East Central Vermont 
Community Fiber Network) dark 

Royalton VT ECFibernet (East Central Vermont 
Community Fiber Network) partial 

Sharon VT ECFibernet (East Central Vermont 
Community Fiber Network) partial 

Stockbridge VT ECFibernet (East Central Vermont 
Community Fiber Network) dark 

Aberdeen WA Grays Harbor PUD partial 
Ardenvoir WA Chelan PUD partial 
Bauer's Landing WA Douglas County Community Network inet 
Benton City WA Benton PUD Broadband partial 
Benton County WA Benton PUD Broadband partial 
Blewett WA Chelan PUD partial 
Bridgeport WA Douglas County Community Network inet 
Bridgeport Bar WA Douglas County Community Network inet 
Burlington WA Mt Vernon Fiber Optic Services partial 
Cashmere WA Chelan PUD fiber 
Chelan WA Chelan PUD partial 
Chelan County WA Chelan PUD fiber 
Cheney WA Cheney Fiber Network partial 
Chumstick WA Chelan PUD partial 
Clallam County WA Clallam PUD partial 
Coulee City WA Grant PUD partial 
Coulee Dam WA Grant PUD partial 
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Desert Aire WA Grant PUD fiber 
Desert Canyon WA Douglas County Community Network inet 
Douglas County WA Douglas County Community Network inet 
Dryden WA Chelan PUD fiber 
East Wenatchee WA Douglas County Community Network inet 
Edmonds WA City of Edmonds dark 
Entiat WA Chelan PUD partial 
Ephrata WA Grant PUD partial 
Franklin County WA Franklin PUD Broadband partial 
Grand Coulee WA Grant PUD fiber 
Grant County WA Grant PUD fiber 
Hartline WA Grant PUD fiber 
Kennewick WA Benton PUD Broadband fiber 
Kitsap County WA Kitsap PUD fiber 
Leavenworth WA Chelan PUD fiber 
Mansfield WA Douglas County Community Network inet 
Mason County WA Mason County PUD3 partial 
Mattawa WA Grant PUD fiber 
Meritt WA Chelan PUD partial 
Monitor WA Chelan PUD fiber 
Moses Lake WA Grant PUD partial 
Mt Vernon WA Mt Vernon Fiber Optic Services partial 

Newport WA Pend Oreille County Public Utility District 
(PUD) Broadband Network partial 

Okanogan County WA Okanogan PUD fiber 
Orondo WA Douglas County Community Network inet 
Pacific County WA Pacific County PUD#2 partial 
Pasco WA Franklin PUD Broadband fiber 
Pend Oreille 
County WA Pend Oreille PUD fiber 

Peshastin WA Chelan PUD fiber 
Port of Skagit 
County WA Mt Vernon Fiber Optic Services partial 

Prosser WA Benton PUD Broadband fiber 
Quincy WA Grant PUD fiber 
Royal City WA Grant PUD fiber 
Sequim WA Clallam PUD partial 
Shelton WA Mason County Public Utilities District partial 
Soap Lake WA Grant PUD fiber 
Sun Cove WA Douglas County Community Network inet 
Tacoma WA Click! Network cable 
Warden WA Grant PUD fiber 
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Waterville WA Douglas County Community Network inet 
Wenatchee WA Chelan PUD fiber 
Wilson Creek WA Grant PUD fiber 
Yodelin WA Chelan PUD partial 

Eau Claire WI Chippewa Internetworking Consortium 
(CINC) inet 

Oconto WI Oconto Falls Municipal Utilities cable 

Platteville WI Chippewa Internetworking Consortium 
(CINC) partial 

Reedsburg WI Reedsburg Utility Commission fiber 

Reedsburg WI Reedsburg Utility Commission - rural 
expansion partial 

Shawano WI Shawano Municipal Utilities fiber 
Sun Prairie WI Sun Prairie Utilities partial 

Superior WI Chippewa Internetworking Consortium 
(CINC) partial 

Wausau WI Chippewa Internetworking Consortium 
(CINC) partial 

Philippi WV Philippi Communications System fiber 
Powell WY Powell Fiber Optic Network fiber 
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26 Sources used for this case: Yocum, Katie. 2010. “USDA Recovery Act-Funded Wireless 
Internet to Reach Remote Choctaw Nation.” United States Department of Agriculture, June 11. 
http://blogs.usda.gov/2010/06/11/usda-recovery-act-funded-wireless-Internet-to-reach-
remote-choctaw-nation; The Choctaw Nation of Oklahoma. “Programs & Services for the 
Choctaw People.” http://s3.amazonaws.com/choctaw-
msldigital/assets/2345/choctaw_services_original.pdf. Material from a site visit conducted by 
USDA from September 22 to 25, 2014 in Broken Bow, Oklahoma was also relied upon for the 
Pine Telephone Company Case Study. 

27 The Institute for Local Self-Reliance, data provided to NEC/CEA upon request.  
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A Light in Digital Darkness: Public Broadband after 
Tennessee v. FCC 

 
Mikhail Guttentag1 

 
20 YALE J. L. & TECH. 311 (2018) 

 
Ten years ago, the city of Chattanooga, Tennessee built its own 
high-speed Internet network, and today Chattanooga’s publicly 
owned Internet infrastructure (“public broadband” or 
“municipal broadband”) is faster and more affordable than 
almost anywhere else in the world. In this Article, I make the 
case for why other communities currently underserved by 
private broadband providers should consider building their 
own high-speed broadband networks and treating Internet as 
an essential public service akin to water or electricity, and I 
explore means by which these communities can overcome the 
legal and political hurdles they may face along the way.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
1  J.D., Yale Law School. My deepest thanks for the guidance of professors 

Alvin Klevorick, David Schleicher, and Gordon Silverstein; for the feedback 
and encouragement of Olevia Boykin, Ariel Dobkin, Paul Henderson, Lina 
Khan, and Theodore Rostow; for the editing of the Yale Journal of Law and 
Technology, particularly editors Anderson Christie, Allison Douglis, and 
Aislinn Klos; and for Mayor Andy Berke of Chattanooga, Tennessee, who 
warmly answered a law student’s cold e-mail and invited him to check out his 
city. This Article is dedicated to my former students and coworkers at 
Heights High School in Houston, Texas, who bring light to darkness, digital 
and otherwise, and inspire this work. All errors are my own. 
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INTRODUCTION:  

PUBLIC BROADBAND AND PUBLIC POWER 

 
“Failure to provide broadband to rural areas of 
America is a death sentence for those 
communities. They cannot compete economically 
without access to broadband.” 

—United States Senator Angus King 
(I-ME)2 
 

“We see broadband in the 21st century as 
electricity was in the 20th.” 

—Danna Bailey (Vice President, 
Chattanooga EPB)3 

 
 

Internet can be delivered like other publicly funded 
services, such as water, electricity, sewers, and roads.4 To date, 
Internet provision is left almost entirely to the private sector, 
leaving many places without affordable or high-speed service. 
However, there are a growing number of municipalities in the 
United States who have built their own high-speed Internet 
networks and offer it like a public utility. More cities should 
join them.  

Many communities currently underserved by Internet 
providers—rural areas especially—were once underserved by 
private electricity providers that offered electricity to big cities 
and wealthy customers but left the rest of the country behind.5 
These communities formed locally owned electric utilities to 

                                                
2  Mal Leary, Angus King, Senators Want Improved Rural Broadband, ME. PUB. 

(July 13, 2016), http://mainepublic.org/post/angus-king-senators-want-
improved-rural-broadband [http://perma.cc/HHT5-N77K]. 

3  Henry Grabar, Republicans Are Coming Around to This Public Internet Idea, 
SLATE (Sept. 1, 2016, 1:05 PM), 
http://www.slate.com/blogs/future_tense/2016/09/01/public_broadband_is_a_b
ipartisan_issue_now.html [http://perma.cc/ML84-6XZA]. 

4  See Jeff Stricker, Note, Casting a Wider ‘Net: How and Why State Laws 
Restricting Municipal Broadband Networks Must Be Modified, 81 GEO. WASH. 
L. REV. 589, 614 (2013) (“The only unique feature of telecommunications 
service provision by a government entity as compared to other government-
provided services (such as electricity, water, sewers, and roads) is that the 
telecommunications industry is today predominantly administered by the 
private sector.” (footnote omitted)). 

5  See D. Stan O’Loughlin, Preemption or Bust: Fear and Loathing in the Battle 
over Broadband, 28 CARDOZO L. REV. 479, 482-83 (2006) (“Beginning in the 
1880s, electric power in the United States was provided primarily by large, 
private electric companies . . . private power companies did not consider rural 
electrification to be economically feasible and focused their resources on the 
more profitable urban market, leaving most of the country’s smaller cities 
and rural areas underserved or totally without access to electricity.” 
(footnotes omitted)).  
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Chattanooga, and others, and build their own high-speed 
broadband networks. I look at how the Supreme Court’s 2004 
Missouri Municipal League decision emboldened ISPs to lobby 
states to restrict the growth of public broadband, and revisit 
Justice Stevens’ lone dissent, a position which today looks 
increasingly prescient. The specter of Missouri Municipal 
League haunts efforts to build publicly owned broadband, and 
in light of the Tennessee v. FCC decision, I argue that Missouri 
Municipal League is due for review and reconsideration.  

I conclude by arguing that advocates for public broadband 
should engage on all fronts to lift unnecessary restrictions on 
the public provision of broadband. Like electricity, broadband 
has become an essential service, and no community should be 
left in digital darkness.  

 
I. THE COSTS OF LIMITING CITIES TO PRIVATE BROADBAND 

 
“Here in Seattle, we don’t rely on for-profit 
companies to provide our water or electricity. The 
Internet shouldn’t be any different.” 

 —Upgrade Seattle32 
 

Like roads, broadband Internet is essential 
infrastructure for the modern economy.33 Without utility-style 
regulation or public provision in areas where the private 
market for broadband has failed, communities will continue to 
fall behind.  

Like electricity in the late nineteenth century, the 
provision of Internet service today largely follows the profit 
motives of private providers.34 These profit motives disfavor 
providing affordable high-speed service to less profitable poor 
or rural populations when compared to denser, higher-income 
neighborhoods.35 Some scholars have argued that these market 

                                                
32  See UPGRADE SEATTLE, http://www.upgradeseattle.com [http://perma.cc/YB83-

K6UA].  
33  PENNY PRITZKER & TOM VILSAK, U.S. DEP’T OF AGRIC. & U.S. DEP’T OF 

COMMERCE, BROADBAND OPPORTUNITY COUNCIL REPORT AND 
RECOMMENDATIONS 12 (2015), 
http://obamawhitehouse.archives.gov/sites/default/files/broadband_opportunit
y_council_report_final.pdf [http://perma.cc/UT6S-HZP3] (“Broadband has 
steadily shifted from an optional amenity to a core utility for households, 
businesses and community institutions. Today, broadband is taking its place 
alongside water, sewer and electricity as essential infrastructure for 
communities.”). 

34  See, e.g., Stricker, supra note 4, at 620 (“Broadband deployment is analogous 
to the deployment of electricity in the United States in the early twentieth 
century. In the 1880s, most electricity in the United States was supplied by 
large, private companies that did not view extending service to less densely 
populated areas as profitable or feasible and thus chose to ignore them in 
favor of urban markets.” (footnote omitted)). 

35  The basic thinking behind this approach is that in most cases, the more 
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The lack of broadband bears repeating: nearly four in ten 
Americans living in rural areas, and one in ten Americans 
overall, currently have no option—at any price—to subscribe to 
broadband access where they live.61  

These digital divides—most pronounced among poor and 
rural communities, tribal areas, and senior citizens—represent 
a challenge and an opportunity for state and local governments 
hoping to bring residents and local businesses online to reap 
the numerous expected educational, economic, and social 
benefits of broadband access.62  

Many communities who are still waiting for market 
competition to deliver universal, affordable broadband access 
should consider whether that approach has failed. The need for 
that service is urgent. To bridge these digital divides and 
deliver affordable, high-speed broadband, those communities 
should take a closer look at networks in cities like 
Chattanooga, Tennessee, as well as the nearly one hundred 
other local governments that provide public broadband.63  
 

II. THE PUBLIC BROADBAND ALTERNATIVE 
 

“I might call the right of people to own and 
operate their own utility something like this: a 
‘birch rod’ in the cupboard to be taken out and 
used only when the ‘child’ gets beyond the point 
where a mere scolding does no good.” 

                                                                                                         
http://www.pressherald.com/2013/01/14/googles-ultra-fast-internet-creates-
silicon-prairie/ [http://perma.cc/Z8XM-Y2PC] (“The advantage [of high-speed 
Internet] for startups is simple: A fast Internet pipe makes it easier to handle 
large files and eliminates buffering problems that plague online video, live 
conferencing and other network-intensive tasks.”). 

61  FED. COMMC’NS COMM’N, supra note 13, at 38 tbl.6. 
62  See, e.g., Stricker, supra note 4, at 595-96 (“The benefits of high-speed 

Internet to both ordinary citizens and businesses are numerous and linked 
directly to broadband's greater speeds. For individuals, broadband performs 
critical functions such as assisting people in finding employment and 
facilitating communication and education in addition to offering great 
convenience and entertainment value. Broadband also gives businesses the 
ability to expand their operations globally, find more and better customers 
and suppliers, streamline operations, advertise more efficiently, and recruit 
employees. The result is a substantial net benefit to the community, as 
communities with high-quality broadband networks are more likely to attract 
and retain businesses, offer greater educational opportunities, provide 
government services more efficiently, and attract tourists. Speed is key, as 
slower, non-broadband Internet connections render most of these benefits 
unobtainable either because of the time required to access the benefits or 
because the Internet products and services cannot be transmitted to users 
lacking broadband access.”). 

63 Community Broadband Networks, INST. FOR LOC. SELF-RELIANCE (Jan. 2015), 
http://ilsr.org/wp-content/uploads/2015/02/cbbmap-fact-sheet.pdf 
[http://perma.cc/E2K8-6QPQ]. 
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change, and perhaps in a few years a “Dragonslayer” will again 
head the agency and take up this cause. If she does, she should 
encourage Congress to clarify the meaning of “any entity” in 
section 253 to include municipally owned utilities. She could 
ask Congress for an up-or-down vote on whether or not the 
statute provides the FCC authority to preempt non-neutral 
state laws that prohibit local governments from providing 
broadband. Given the widespread bipartisan public support for 
the right to offer public broadband, national attention could 
help. 

Even if Congress does not take a vote, a recent federal court 
ruling upholding Title II reclassification of broadband service 
suggests growing public recognition of the essential nature of 
broadband service.286 For this reason, the FCC may have more 
success if it again uses section 253 to selectively preempt state 
laws that unfairly restrict public broadband. If brought to 
court, the agency could follow a different approach than it did 
before the Sixth Circuit. Instead of distinguishing Missouri 
Municipal League, the agency should admit it made a mistake 
when it denied the Missouri Municipals’ preemption petition in 
2004. Given broadband’s subsequent concentration into an 
oligopoly of providers, and a “crazy quilt” where only some 
cities can offer broadband and others cannot, the FCC should 
ask the Court to join the agency in reversing the legacies its 
twenty-year-old decisions have left.  

Like electricity, broadband has grown from a luxury to an 
essential part of public life. Like electricity, citizens should 
have the right to choose to pool their resources and entrust 
their local government to provide it. There are many forms of 
public broadband, and cities should be able to choose the model 
that best fits their needs.  

When Franklin D. Roosevelt campaigned for Americans’ 
right to own their own electric utilities, he argued that every 
big public electric project “will be forever a national yardstick 
to prevent extortion against the public and to encourage the 
wider use of that servant of the people— electric power.”287 
Publicly funded broadband networks can be the new yardstick 
to prevent extortion against the public and encourage wider 

                                                
286  See, e.g., Rebecca R. Ruiz & Steve Lohr, F.C.C. Approves Net Neutrality 

Rules, Classifying Broadband Internet Service as a Utility, N.Y. TIMES (Feb. 
26, 2015), http://www.nytimes.com/2015/02/27/technology/net-neutrality-fcc-
vote-internet-utility.html [http://perma.cc/T225-7MYA] (upholding the FCC’s 
classification of broadband providers as “common carriers” under Title II); see 
also WU, supra note 162, at 58 (“At the heart of common carriage is the idea 
that certain businesses are either so intimately connected, even essential, to 
the public good, or so inherently powerful—imagine the water or electric 
utilities—that they must be compelled to conduct their affairs in a 
nondiscriminatory way.”). 

287  Roosevelt, supra note 7. 
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Internet use.  
So far, public broadband networks have shown that they 

can deliver high-speed broadband at affordable rates. In areas 
where a broadband market failed to materialize, it may be time 
for communities to realize that Roosevelt’s “birch rod”288 is a 
better solution than waiting for the private market to improve 
on its own.  

Public power did not come easy. Public broadband will not 
come easy, either. But as the number of successful public 
networks grows, combined with widespread bipartisan public 
support for these efforts, public broadband advocates have 
plenty of reasons to see a bright future ahead. 

 
 

                                                
288  Id. 
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5511-S2 AMH CB H2784.2

2SSB 5511 - H COMM AMD 
By Committee on Capital Budget

ADOPTED 04/16/2019

Strike everything after the enacting clause and insert the1
following:2

"NEW SECTION.  Sec. 1.  The legislature finds that:3
(1) Access to broadband is critical to full participation in4

society and the modern economy;5
(2) Increasing broadband access to unserved areas of the state6

serves a fundamental governmental purpose and function and provides a7
public benefit to the citizens of Washington by enabling access to8
health care, education, and essential services, providing economic9
opportunities, and enhancing public health and safety;10

(3) Achieving affordable and quality broadband access for all11
Washingtonians will require additional and sustained investment,12
research, local and community participation, and partnerships between13
private, public, and nonprofit entities;14

(4) The federal communications commission has adopted a national15
broadband plan that includes recommendations directed to federal,16
state, and local governments, including recommendations to:17

(a) Design policies to ensure robust competition and maximize18
consumer welfare, innovation, and investment;19

(b) Ensure efficient allocation and management of assets that the20
government controls or influences to encourage network upgrades and21
competitive entry;22

(c) Reform current universal service mechanisms to support23
deployment in high-cost areas, ensuring that low-income Americans can24
afford broadband, and supporting efforts to boost adoption and25
utilization; and26

(d) Reform laws, policies, standards, and incentives to maximize27
the benefits of broadband in sectors that government influences28
significantly, such as public education, health care, and government29
operations;30

(5) Extensive investments have been made by the31
telecommunications industry and the public sector, as well as32

Code Rev/ML:lel 1 H-2784.2/19 2nd draft
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policies and programs adopted to provide affordable broadband1
services throughout the state, that will provide a foundation to2
build a comprehensive statewide framework for additional actions3
needed to advance the state's broadband goals; and4

(6) Providing additional funding mechanisms to increase broadband5
access in unserved areas is in the best interest of the state. To6
that end, this act establishes a grant and loan program that will7
support the extension of broadband infrastructure to unserved areas.8
To ensure this program primarily serves the public interest, the9
legislature intends that any grant or loan provided to a private10
entity under this program must be conditioned on a guarantee that the11
asset or infrastructure to be developed will be maintained for public12
use for a period of at least fifteen years.13

NEW SECTION.  Sec. 2.  A new section is added to chapter 43.33014
RCW to read as follows:15

The definitions in this section apply throughout this section and16
sections 3 through 6 of this act unless the context clearly requires17
otherwise.18

(1) "Board" means the public works board established in RCW19
43.155.030.20

(2) "Broadband" or "broadband service" means any service21
providing advanced telecommunications capability and internet access22
with transmission speeds that, at a minimum, provide twenty-five23
megabits per second download and three megabits per second upload.24

(3) "Broadband infrastructure" means networks of deployed25
telecommunications equipment and technologies necessary to provide26
high-speed internet access and other advanced telecommunications27
services to end users.28

(4) "Department" means the department of commerce.29
(5) "Last mile infrastructure" means broadband infrastructure30

that serves as the final connection from a broadband service31
provider's network to the end-use customer's on-premises32
telecommunications equipment.33

(6) "Local government" includes cities, towns, counties,34
municipal corporations, public port districts, public utility35
districts, quasi-municipal corporations, special purpose districts,36
and multiparty entities comprised of public entity members.37

Code Rev/ML:lel 2 H-2784.2/19 2nd draft
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(7) "Middle mile infrastructure" means broadband infrastructure1
that links a broadband service provider's core network infrastructure2
to last mile infrastructure.3

(8) "Office" means the governor's statewide broadband office4
established in section 3 of this act.5

(9) "Tribe" means any federally recognized Indian tribe whose6
traditional lands and territories included parts of Washington.7

(10) "Unserved areas" means areas of Washington in which8
households and businesses lack access to broadband service, as9
defined by the office, except that the state's definition for10
broadband service may not be actual speeds less than twenty-five11
megabits per second download and three megabits per second upload.12

NEW SECTION.  Sec. 3.  A new section is added to chapter 43.33013
RCW to read as follows:14

(1) The governor's statewide broadband office is established. The15
director of the office must be appointed by the governor. The office16
may employ staff necessary to carry out the office's duties as17
prescribed by this act, subject to the availability of amounts18
appropriated for this specific purpose.19

(2) The purpose of the office is to encourage, foster, develop,20
and improve affordable, quality broadband within the state in order21
to:22

(a) Drive job creation, promote innovation, improve economic23
vitality, and expand markets for Washington businesses;24

(b) Serve the ongoing and growing needs of Washington's education25
systems, health care systems, public safety systems, industries and26
business, governmental operations, and citizens; and27

(c) Improve broadband accessibility for unserved communities and28
populations.29

NEW SECTION.  Sec. 4.  A new section is added to chapter 43.33030
RCW to read as follows:31

(1) The office has the power and duty to:32
(a) Serve as the central broadband planning body for the state of33

Washington;34
(b) Coordinate with local governments, tribes, public and private35

entities, nonprofit organizations, and consumer-owned and investor-36
owned utilities to develop strategies and plans promoting deployment37

Code Rev/ML:lel 3 H-2784.2/19 2nd draft
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A. Overview 
 

Unless otherwise authorized or prohibited by state law and the City’s Purchasing Code, the 
following standards and procedures apply to the disposition of surplus personal property 
owned by the City. 
 
Surplus personal property with commercial value will be disposed of in an efficient manner 
that achieves the highest resale proceeds for the City of Tacoma.  Surplus property with little 
or no commercial value or when disposal and sales efforts are judged more costly than 
estimated net proceeds, may be transferred in the order as stipulated in TMC 1.06.278, and 
eventually disposed of through salvage contracts or other efficient means if not so 
transferred.  Items that are broken, unusable, and have no commercial, salvage or donation 
value may be declared as “trash” and efficiently disposed of as such.  Regulatory or special 
disposal requirements shall be followed when applicable (e.g., hazard metals, cathode ray 
tubes).  The dollar values referenced in this policy are the estimated current commercial or 
resale value of the property at the time the property is declared surplus, not the original 
acquisition value, as determined by the owning department/division and/or as determined by 
a knowledgeable third party hired by the owning department/division. 

 
B. Highlights 
 

1. In addition to City website postings for disposal of surplus personal property, advertising, 
promotional and resale assistance through a third party contracted by the City may also 
be appropriate.  

 
2. Traditional surplus disposal procedures are inefficient and costly to the City for items that 

are broken, unusable, and have no commercial salvage or donation value.  Departments 
may declare and dispose of such items themselves as trash.   

 
3. City employees are permitted in limited situations to participate in the surplus property 

program.   
 
4. This policy does not apply to surplus real property, that is, real estate transactions. 

 
C. General Requirements 

 
1. Declaration of Surplus Property (DSP) Form.  This form can be found on the Purchasing 

website.  The DSP form is used for declaring surplus property and must be completed 
for all disposal situations, including real property and “trash" items.  Except for “trash” 
items, the form must be submitted to Purchasing prior to initiating the surplus property 
disposal process.  For “trash” disposals, the form need not be submitted to the 
Purchasing Division, but is maintained by the owning department for accountability 
purposes for a period of two years after the disposal of “trash” items.   

 
2. For personal property with estimated values over $200,000, follow the sealed solicitation 

procedures for requests for bids outlined in Section XV. of the Purchasing Policy Manual 
unless a negotiated disposition process has been authorized per TMC 1.06.273 A.  See 
subsection C. 19. below for additional guidance applicable to disposition of utility specific 
surplus personal property owned by TPU. 
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3. Surplus personal property with an estimated value between $25,001 and $200,000 shall 

follow the informal solicitation procedures for requests for bids outlined in Section XII. of 
the Purchasing Policy Manual.  However, some items may be appropriate for on-line 
auctioning due to general public appeal, collector value and/or broader exposure of 
unique items for sale.  Such requests may be approved by the Procurement and 
Payables Division manager on a case-by-case basis when on-line auctioning is 
anticipated to be more successful.   

 
4. Surplus personal property with estimated values between $1,001 and $25,000 will be 

posted to the City website for a minimum of 10 business days, supplemented by posting 
announcements to the Association of Washington Cities surplus property website.  
Departments/divisions may post and distribute notices to their own mailing list or 
potential interested parties.  In lieu of the above, the department/division may request 
on-line auctioning approval from Purchasing. 

 
5. Surplus personal property with estimated values between $250 and $1,000 will be 

posted to the City website.  After 10 business days, items not sold will be disposed of 
through salvage contracts or transferred in the order specified in TMC 1.06.278.  If 
desired by the owning department/division, on-line auctioning may be requested.  
However, on-line auctioning approval from Purchasing for lower valued items may not be 
granted if special requirements render the process not cost-effective.  For example, if 
special disclaimer or legal language (other than the standard) must be researched and 
incorporated with the posting, or if special posting, bidding or payment arrangements are 
needed that require the standard City set-up with the on-line auction company to be 
modified.  These situations are not cost-effective for an item with estimated value of 
$350, but may be for items valued at $750. 

 
6. Surplus personal property with estimated values less than $250 may be transferred or 

disposed of in the order specified in TMC 1.06.278, on a first come-first requested basis.  
Items will be posted to the City website and items will become available to the next 
eligible group after a set period (5 business days unless otherwise specified) expires.  
Items valued less than $199 may also be sold/transferred through “2good2toss.com”, a 
waste reduction/recycling exchange website sponsored by the State Department of 
Ecology and other governmental entities including the City of Tacoma. 

 
7. “Trash” Items.  Surplus property that is broken, unusable, or has no commercial, salvage 

or donation value and no special disposal requirements (e.g., hazardous metals), may 
be declared as “trash” by the owning department/division by completing a Declaration of 
Surplus Property (DSP) form and disposing of the items themselves, using whatever 
method that is efficient (garbage, landfill, etc.).  Purchasing does not need to be involved 
and these “trash” items are not handled through normal surplus procedures.  Purchasing 
will pursue citywide contracts with salvage and junk dealers to aid in timely and 
environmentally proper disposal where practicable.  Please note that cathode ray 
tubes (CRTs) are banned from disposal as garbage by state regulations.  CRT 
containing devices include computer monitors, televisions or other items that contain a 
picture tube.  
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AGO 2003 No. 11. 

Washington Attorney General Opinions 

2003. 

AGO 2003 No. 11. 

December 15, 2003 
 

COUNTIES --- CITIES AND TOWNS - TELECOMMUNICATIONS --- Authority of cities, towns,

and counties to provide telecommunications services. 
 

Those counties and cities that have "home rule" powers (that is, charter counties, first class cities,

and cities operating under the Optional Municipal Code) have authority to provide

telecommunications services to their residents; other cities, towns, and counties lack this authority.
 

The Honorable Jeff Morris 

 State Representative, 40th District 

 P.O. Box 40600 

 Olympia, WA 98504-0600 
 

Cite As: AGO 2003 No. 11 
 

Dear Representative Morris, 

By letter previously acknowledged, you have requested an opinion on the following paraphrased

question: 

Do cities, towns, and counties have the authority to provide telecommunications services to their

residents? 

Specifically, you ask for a review and an update to AGO 53-55 No. 273, which concluded that a

city was not authorized to own or operate a telephone system.(fn1) 

BRIEF ANSWER 

The answer to your question depends on the extent to which a municipal government may

exercise "home rule" powers. First-class and code cities and charter counties may offer

telecommunications services to their residents to the extent not specifically barred by state statute.

These municipalities, often described as having "home rule" powers, do not need express or

implied statutory authority to enact local legislation. Other classes of cities, towns, and counties

are limited to those powers granted by statute, and since there is no statute providing authority to

provide telecommunications services, they lack statutory authority to provide telecommunications

services to the public. We overrule AGO 1953-55 No. 273 to the extent it is inconsistent with this

opinion. 

ANALYSIS 

A. Definition Of "Telecommunications" 

In your question, you ask whether municipalities (specifically to cities, towns, and counties) are

authorized to be in the telecommunications business. To answer your question, we first must

address the meaning of "telecommunications." 
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For purposes of regulating telecommunications companies, state law broadly defines

"telecommunications" as: 

[T]he transmission of information by wire, radio, optical cable, electromagnetic, or other similar

means. As used in this definition, "information" means knowledge or intelligence represented by

any form of writing, signs, signals, pictures, sounds, or any other symbols. 

RCW 80.04.010 (defining "telecommunications" for purposes of laws regulating

telecommunications companies).(fn2) For ease of reference, we will adopt this definition of the

term. 

B. General Rules Regarding The Authority Of Cities, Towns, And Counties 

As a preliminary matter, there are several classifications of cities, towns, and counties under

Washington law. There are first class cities, second class cities, code cities, unclassified cities,

and towns. The classification of cities stems from the Washington Constitution, which provides, in

relevant part: 

Any city containing a population of ten thousand inhabitants, or more, shall be permitted to frame a

charter for its own government, consistent with and subject to the Constitution and laws of this

state[.] 

Const. art XI, § 10. First class cities are those that have adopted a charter pursuant to this

provision. RCW 35.01.010. Second-class cities and towns do not have their own charters but are

governed by a statutory scheme set forth primarily in RCW Title 35.(fn3) Unclassified cities include

those created by special charter prior to adoption of the state constitution (RCW 35.30.010) and

statutory enactments supplement the powers they derive from their territorial charters. Finally,

"code cities" are those which were incorporated, or have re-incorporated, under an Optional

Municipal Code originally enacted in 1967. Laws of 1967, Ex. Sess., ch. 119, codified as RCW

Title 35A. 

Counties also vary as to the extent of their local legislative powers. The Washington Constitution

allows any county to "frame a 'Home Rule' charter" for its own government subject to the

Constitution and laws of this state". Const. art. XI, § 4.(fn4) Those counties that have not adopted

charters are governed by a statutory framework which is primarily codified in RCW Title 36. 

With respect to all municipal corporations, the general rule is that they are limited to those powers

expressly granted by statute, those powers necessarily or fairly implied in or incident to powers

expressly granted, and those powers essential to the declared purposes and objects of the

corporation. Port of Seattle v. Wash. Utils. & Transp. Comm'n, 92 Wn.2d 789, 794-95, 597 P.2d

383 (1979). "If there is a doubt as to whether the power is granted, it must be denied." Id. at 795

(citations omitted). 

However, this general rule does not apply to cities and counties that have adopted charters

pursuant to the Washington Constitution (Const. art. XI, §§ 4, 10) or to cities operating under the

optional municipal code ("code cities"). RCW 35A.11.020.(fn5) These cities and counties (first

class cities, code cities, and charter counties) have legislative powers analogous to those of the

state, except they cannot contravene any constitutional provision or state statute. Winkenwerder v.

City of Yakima, 52 Wn.2d 617, 622, 328 P.2d 873 (1958). These municipalities, often described as

having "home rule" powers, do not need express or implied statutory authority to enact local
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legislation. 

Despite their broad powers, the Washington Supreme Court has held that first class and code

cities are not exempt from legislative control: 

[A]t least when the interest of the State is paramount to or joint with that of the municipal

corporation, the municipal corporation has no power to act absent a delegation from the

legislature. 

Massie v. Brown, 84 Wn.2d 490, 492, 527 P.2d 476 (1974) (citations omitted). In addition, a first

class or code city's authority is preempted when the Legislature adopts a law concerning a

particular interest, unless the Legislature has left room for concurrent jurisdiction. Heinsma v. City

of Vancouver, 144 Wn.2d 556, 560, 29 P.3d 709 (2001). A city ordinance will be invalid (1) if a

general statute preempts city regulation of the subject or (2) if the ordinance directly conflicts with

a statute. Id. at 561. 

The scope of a municipal corporation's powers also may depend on whether the powers are

governmental or proprietary. Hite v. Pub. Util. Dist. 2, 112 Wn.2d 456, 459, 772 P.2d 481 (1989).

Proprietary powers are more broadly defined than governmental powers. Where a municipal

corporation is authorized to conduct a business, it may exercise its business functions in much the

same way as a 

PRIVATE 

entity. City of Tacoma v. Taxpayers of Tacoma, 108 Wn.2d 679, 694, 743 P.2d 793 (1987). The

provision of a product or service to the public--such as water, electricity, natural gas, or

telecommunications--is a proprietary, rather than a governmental, function of a city or county. Id.

at 694. 

C. Authority Of "Home Rule" Cities And Counties To Provide Telecommunications Services

 

As stated above, "home rule" cities and counties have broad, though not unlimited, legislative

powers. The Washington Constitution states that providers of telephone services are common

carriers subject to control by the Legislature. Const. art. XII, § 19. Telecommunications businesses

are public utilities and are regulated by the state to varying degrees. RCW 80.01.040(3). Thus, the

state has enacted statutes regulating telecommunications services. However, these statutes

neither expressly permit nor expressly prohibit cities and counties from providing such services. 

The Legislature has authorized cities and towns to provide certain utilities such as electricity, gas,

water, sewerage, and solid waste services. See RCW 35.92.010 (any city or town may provide

water to end users); 35.92.020 (city or town authorized to provide sewerage and solid waste

services to end users); 35.92.050 (city or town authorized to provide electricity and gas to end

users); RCW 35A.80.010 (code city may provide utility service to extent authorized by general

laws). Counties are authorized to provide a number of services to their residents, including

transportation (RCW 36.57 and 36.57A), solid waste disposal (RCW 36.58), hospitals (RCW

36.62), and water-sewerage-drainage systems (RCW 36.94). 

Neither cities, towns, nor counties are specifically authorized to provide telecommunications

services. The question also arises whether the list of permitted utilities set forth in statute is

exclusive, creating the inference that the Legislature did not intend for cities or counties to provide
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any services beyond those authorized by various statutes. 

This point was considered in City of Issaquah v. Teleprompter Corp., 93 Wn.2d 567, 611 P.2d 741

(1980), in which Issaquah, a city operating under the Optional Municipal Code, had established

and operated a cable television system serving the city's residents, taking over franchises

previously held by a 

PRIVATE 

cable company. The cable company challenged the city's acts, and the state supreme court

upheld the city. The court found that providing cable television service was of appropriate local

concern to be the subject of city legislation, and that the state had not preempted the field by

declaring it a paramount state concern. Id. at 572-575.(fn6) The court also rejected several other

statutory and constitutional objections. Issaquah establishes that "home rule" cities and counties

do not need express statutory authority to exercise their legislative authority. 

As to "home rule" governments, then, the question is whether the state has enacted a "general

law" that supersedes or controls the exercise of legislative authority. None of the Legislature's

enactments purport to prohibit cities or counties from providing telecommunications services, and

none are so sweeping and comprehensive as to leave no room for local legislation. We note also

that courts in two other jurisdictions have upheld the authority of "home rule" local governments to

provide telecommunications services. GTE Northwest, Inc. v. Oregon Pub. Util. Comm'n, 179 Ore.

App. 46, 39 P.3d 201(2002); In re Application of Lincoln Elec. Sys., 655 N.W.2d 363 (2003). The

Oregon case involved a county with "home rule" powers, and the Nebraska case involved a

charter city with "home rule powers."(fn7) Therefore, we conclude that "home rule" cities and

counties may provide telecommunications services except as may be limited by specific statutory

language governing particular services. 

In AGO 1953-55 No. 273, we concluded that first class cities lacked authority to provide telephone

service to their residents. Although the opinion specifically noted that first class cities were under

discussion, it included no analysis of the effect of first class "home rule" powers on the question.

To the extent that AGO 1953-55 No. 273 is inconsistent with this opinion, we overrule it. 

D. Authority Of Second Class Cities, Towns, And Non-Charter Counties To Provide

Telecommunications Service 

As noted above, the Legislature has not expressly authorized such entities to engage in such

business, nor is the provision of telecommunications necessarily implied or incident to the

provision of authorized services. In addition, the authority of second class cities and towns is more

limited than the authority of first class and code cities. Like most municipal corporations (and

unlike the home-rule governments discussed above), second-class cities, towns, and non-charter

counties cannot exercise powers except those expressly granted by the Legislature or those

necessarily implied from granted powers. See, e.g., Sundquist Homes, Inc. v. Snohomish Cy. Pub.

Util. Dist. 1, 140 Wn.2d 403, 997 P.2d 915 (2000); Town of Othello v. Harder, 46 Wn.2d 747, 284

P.2d 1099 (1955). Therefore, in the absence of any express legislation authorizing these

categories of municipal corporations to provide telecommunications services, we conclude that

they may not lawfully do so.(fn8) 

We trust that the foregoing will prove useful to you. 
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Sincerely, 

SHANNON E. SMITH 

Assistant Attorney General 
 

___________________ 

 Footnotes: 
 

1. Your original question was whether municipalities had authority to "be in the

telecommunications business." This is a very broad term, and it potentially covered many unlikely

possibilities. From the context of your letter and from general knowledge about proposals

municipalities have considered, we limit our analysis to cities or counties seeking to provide

telecommunications services to the general public rather than other forms of "telecommunications

business." 

2. This definition also applies to those statutes authorizing public utility districts and port districts to

construct and operate telecommunications facilities for wholesale. RCW 53.08.005(2);

54.16.005(2). Port districts and public utility districts are authorized to construct and operate

telecommunications facilities for their own use and for wholesale. RCW 53.08.370; 54.16.330. In

granting this authority, the Legislature expressly provided that neither port districts nor public utility

districts may provide telecommunications services to end users. Id. 

3. RCW 35.23 contains provisions applying specifically to second-class cities, and RCW 35.27

contains provisions applying to towns. 

4. A county and one or more cities may also form a combined city-county government (with "home

rule" powers) through a constitutional charter process. Const. art. XI, § 16. However, as of this

date, no city-county governments have been created under this provision. 

5. Code cities with a population of 10,000 or more may adopt a charter, but they are not required

to do so. RCW 35A.01.030. 

6. The plaintiff in the Issaquah case argued that "home rule" cities could not operate any utilities

beyond those listed in statute. Issaquah, 93 Wn.2d at 574. The Issaquah court found that the

cable television system was not a utility (based on the representations of the parties before the

court) and thus did not reach the question whether a city could operate a utility other than those

specifically authorized by statute. Id. at 574-575. The court's decision did not appear to turn on this

point, however. We conclude that the analysis is the same whether the provision of a particular

telecommunications service is a utility or not. 

7. The Nebraska court also found that a federal statute independently provides a basis for a

municipality to provide telecommunications service and that this law preempts any contrary state

law. Courts and other tribunals have differed on whether the federal statute barring states from

prohibiting "any entity" to provide telecommunications services preempts state laws that preclude

municipalities from providing such services. See, e.g., City of Abilene, Texas v. F.C.C., 164 F.3d

49 (D.C. Cir. 1999); Iowa Tel. Ass'n v. City of Hawarden, 589 N.W.2d 245 (Iowa 1999); City of

Bristol v. Earley, 145 F. Supp.2d 741 (W.D. Va. 2001). Whether "any entity" includes municipalities

is thus not a settled question and will not be addressed here. Certiorari has been granted by the

United States Supreme Court on this issue in Nixon v. F.C.C., U. S. Supreme Court Docket No.
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02-1386. 

8. Of course, the Legislature is free to expand or limit the powers of cities, towns, and counties in

the area, should it choose to do so. For reasons discussed in the main text, any limitations on the

powers of "home rule" municipalities would need to be spelled out in statute. As to "non home

rule" governments, new statutory language would be needed to authorize and define the services

such governments would be allowed to provide. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

 

 

BOWMAN 

Plaintiff, 

 V 

City of Tacoma,                                 Defendant. 

MITCHELL SHOOK,  

Plaintiff, 

             v. 

CITY OF TACOMA, 

Defendant. 

      

NO. 19-2-11506-3 

DECLARATION OF  

MITCHELL SHOOK 

 

 

I, Mitchell Shook, declare as follows: I am a resident of Tacoma, ratepayer of Tacoma Public 

Utilities, taxpayer to City of Tacoma, and customer of Click!, the municipal broadband 

telecommunications system operated by Tacoma Public Utilities. I am an expert in matters related 

to Click! Network and the ISP industry, having over 20 years of experience working with Click! 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

December 12 2019 4:15 PM

KEVIN STOCK
COUNTY CLERK

NO: 19-2-11506-3
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and other open access systems, in my role as Founder and CEO of Advanced Stream, an Internet 

Service Provider that operates on Click! Network. I am over the age of eighteen, competent to 

testify in this matter, and make this declaration on my own personal knowledge. 

 

1 It is my experience that municipalities, when disposing of property acquired for utility 

purposes, to avoid the mandatory “vote” requirement under RCW 35.94.040 follow a process in 

Washington state that involves a bidding stage, which follows a surplus declaration and public 

hearing. In my experience, such surplus resolutions generally involves things that are no longer 

useful, like old trucks, computers, desks, file cabinets, weed-whackers, copy machines etc.  

For example, the City of Duvall recently disposed of “Property originally purchased for 

utility purposes.” The notice of public hearing cites RCW 35.94.040.   

Notice is hereby given that the City Council of the City of Duvall, Washington 
will hold Public Hearing at the Riverview Educational Service Center, 15510 
1st Ave NE, Duvall, WA. at 7:00 p.m. or as soon as possible thereafter on 
October 1, 2019 regarding:  

Property originally purchased for utility purposes that is either no longer 
needed for that use and / or past its useful life and the city desires to sell the 
property, pursuant to RCW35.94.040. 
It is proposed that all items be disposed of to the general public by means of 
direct sales, sealed bid, trade-in, or auction, as determined to be in the best 
interests of the City by the Public Works Director and to the highest, 
responsible bidder.  

I participated in that bidding process and found Duvall’s staff to be professional and courteous. 

Their actions represented the best practices for disposal of surplus utility property. I was successful 

with my winning bid for the hay rake! See my previous declaration in this case, under Shook Decl. 

10/29/19 Ex. 19. 

1.  

2. .Attached hereto as Exhibit 30 and incorporated herein by this reference is a true and 

correct copy of the City’s April 14, 1997 Memorandum in the case approving establishment Click!. 

3. Attached hereto as Exhibit 31 and incorporated herein by this reference is a true and 

correct copies of  Click fiber plant slides, showing fiber, and tubes from City slide presentation. And 
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plant totals Total Mileage, PLANT TOTALS from July 2014, as provided to me by the City.  

4. Attached hereto as Exhibit 32 and incorporated herein by this reference is a true and 

correct copy of a City of Tacoma Resolution confirming knowledge of Charter 4.6 requirements for 

a vote of the people, under “Whereas.” 

5. Attached hereto as Exhibit 33 and incorporated herein by this reference is a true and 

correct copy of letters and legislative for RCW 35.94.040, with the 1972 legislative bill files for SB 

2835, including letters from City of Tacoma in support, as provided to me by the Washington State 

Archives.  

6. Attached hereto as Exhibit 34 and incorporated herein by this reference is a true and 

correct copy of the Resolution establishing the Net Neutrality Policy of Tacoma City Council and 

the status report for the Open Internet Act, which has passed the House of Congress.  

7. Attached hereto as Exhibit 35 and incorporated herein by this reference is a true and 

correct copy of Pages from USDA Broadband Opportunity Council 2015 Report.  

8. Attached hereto as Exhibit 36 and incorporated herein by this reference is a true and 

correct copy of pages from WA Session Laws of 1911, establishing the Public Service Commission. 

9. Attached hereto as Exhibit 37 and incorporated herein by this reference is a true and 

correct copy of Pierce County Broadband Connectivity and Access Evaluation.  

10. Attached hereto as Exhibit 38 and incorporated herein by this reference is a true and 

correct copy screen shot of Mason County PUD3, Chelan PUD, Grant County PUD, NoaNet, 

WAPUDA, pages from Chattanooga Power Board Annual Report. 

11. Attached hereto as Exhibit 39 and incorporated herein by this reference is a true and 

correct copy of Resolution 40467 and 40468 CITY COUNCIL DECLARAION OF Surplus as 

downloaded from the City’s website, which I witnessed City Council pass.  

12. Attached hereto as Exhibit 40 and incorporated herein by this reference is a true and 

correct copy of Prof. Brown’s on Definition of Public Utilities, from his book Business Essentials. 

13. Attached hereto as Exhibit 41 and incorporated herein by this reference is a true and 

correct copy of Broadband defined as Utility and Telecommunications by WUTC Website 
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14. Attached hereto as Exhibit 42 and incorporated herein by this reference is a true and 

correct copy of screen shots I took from the Click! website, displaying broadband Internet services 

offerings. Also, a photo I took of the lobby at TPU headquarters in Tacoma about Sept. 2019. 

15. Attached hereto as Exhibit 43 and incorporated herein by this reference is a true and 

correct copy of City’s Resolution U-10879, describing Smart City benefits # 16, #17 Uncertain 

Future benefit, Economic Development Benefits #20 of Click!; also pages from the Nation 

Broadband Report. Also, the Key Elements of the Sept 9, 2016 “All In” Business Plan.  

16. Attached hereto as Exhibit 44 and incorporated herein by this reference is a true and 

correct copy of  FCC’s Consumer Guide To VoIP Telephone Services. FCC’s Lifeline Program 

Information. Broadband And Phone Equivalent 

17. Attached hereto as Exhibit 45 and incorporated herein by this reference is a true and 

correct copy of Diane Lachelle, Government and Community Relations Manager Click! Network,’s 

Letter related to the organized effort to discredit Click!  

18. Attached hereto as Exhibit 46 and incorporated herein by this reference is a true and 

correct copy of Casting a Wider Net -How and Why State Laws Restricting Municipal Broadband 

Networks Must Be Modified -Jeff Stricker, Washington Law Review.  

19. Attached hereto as Exhibit 47 and incorporated herein by this reference is a true and 

correct copy of News Tribune Editorial describing Rainier Connect’s opposition to creation of 

Click!. Also, evidence of campaign contributions by Rainier to support Tacoma’s current Mayor in 

her last campaign. And, evidence of the corporate structure of Rainier, showing control of Tacoma’s 

Best Internet, as downloaded from the Washington UTC website. 

20. Attached hereto as Exhibit 48 and incorporated herein by this reference is a true and 

correct copy of Tacoma Series 2017 Electric System Revenue Bond Offering -Annual Budget and 

Description Of Click. 2017 -18 and 2019-2020 and City budget report showing funding for click ! 

21. Attached hereto as Exhibit 49 and incorporated herein by this reference is a true and 

correct copy of  a Brief History of American Telecommunications Regulation, by Tim Wu. 

22. Attached hereto as Exhibit 50 and incorporated herein by this reference is a true and 
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correct copy of Purpose and Conclusion of the 1996 City Broadband Study.  

23. Attached hereto as Exhibit 51 and incorporated herein by this reference is a true and 

correct copy of pages from Travis, Hannibal. “WI-FI Everywhere: Universal Broadband Access as 

Antitrust and Telecommunications Policy.” American University Law Review 55, no.6 (August 

2006): 1697-1880.WI-FI Everywhere: Universal Broadband Access as Anti-Trust. Hannibal 

Travis.  

24. Attached hereto as Exhibit 52 and incorporated herein by this reference is a true and 

correct copy of Harvard Study on Broadband Prices, 2018-01-10. Pricing Study. Talbot, David, 

Hessekiel, Kira, Kehl, Danielle. Community-Owned Fiber Networks: Value Leaders in America (January 

2018). 

25. Attached hereto as Exhibit 53 and incorporated herein by this reference is a true and 

correct copy of pages from National Telecommunications & Information Administration report.  

26. Attached hereto as Exhibit 54 and incorporated herein by this reference is a true and 

correct copy of Pierce County Resolution R2019-74 Declaring Broadband to Be Essential. 

27. Attached hereto as Exhibit 55 and incorporated herein by this reference is a true and 

correct copy of a  City of Tacoma’s Resolution 39577 containing: WHEREAS the concerns raised 

about the current cost allocation methodology are significant and must be resolved and transcript of 

council meeting where City Attorney Bill Fosbre answers Council Member Blockers’ question 

about the Coates lawsuit.  

28. Attached hereto as Exhibit 56 and incorporated herein by this reference is a true and 

correct copy of Utility Tax Pages from City of Tacoma's Website, also the City’s Purchasing Policy. 

29. Attached hereto as Exhibit 57 and incorporated herein by this reference is a true and 

correct copy of a page describing Click!. FTTH services. I can testify that Click! provides “Voice 

Packages” to the ISP partners. These packages offering prioritization of data packets that enable 

telephone services to operate over Click! (ISP Agreement is Confidential and Available On Court 

Order). 

30. Attached hereto as Exhibit 58 and incorporated herein by this reference is a true and 
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correct copy of information related to Anacortes, WA broadband program, along with the U.S. 

Census Bureau report for 1907 on Telephones Farmer Lines, Coops And Mutual Phone Companies. 

31. Attached hereto as Exhibit 59 and incorporated herein by this reference is a true and 

correct copy of, Affidavit and Resume of Terry Dillon Confirming Telecommunication System. 

32. Attached hereto as Exhibit 60 and incorporated herein by this reference is a true and 

correct copy of About NBN Australia, from NBN website. 

33. Attached hereto as Exhibit 61 and incorporated herein by this reference is a true and 

correct copy of pages Striking Telegraph and Telephone and replacing those terms with 

Telecommunications, from Laws of 1985. Ch. 450, Sec. 13, Pgs. 1978 -1995.. 

34. Attached hereto as Exhibit 62 and incorporated herein by this reference is a true and 

correct copy of MSA Agreement with Century Link and Integra as provided to me by TPU. 

35. Attached hereto as Exhibit 63 Nov. 20, 2019 City Council Action Memorandum, for 

Cable TV Franchise Agreement with Rainier Connect.  

36. Attached hereto as Exhibit 64 and incorporated herein by this reference is a true and 

correct copy of pages from Click! contract with City of Tacoma Public Library system, with recent 

Service Order information. As provided to me in a public record request by Defendant in 2019. 

37. Attached hereto as Exhibit 65 and incorporated herein by this reference is a true and 

correct copy of pages I downloaded from the American Registry for Internet Numbers (ARIN) 

website. I can personally testify to the shortage. I recently sought a small allotment of IP address 

from ARIN and the waiting list process, described in this Exhibit 65, took over a year for me to 

complete. I diligently pursued my application, for a /22 assignment, which is the equivalent of just 

1024 IpV4 addresses. My Initial Request, was submitted on 3/30/2018, and my IP addresses were 

finally issued on 9/4/2019.  

38. Attached hereto as Exhibit 66 and incorporated herein by this reference is a true and 

correct copy of pages from Click! Telecommunication Franchise with Pierce County and Puyallup. 

39. Attached hereto, as Exhibit 67 and incorporated herein by this reference are true and 

correct copies of historical Public Service Magazine pages, related to the power struggles at the time 
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RCW 35.94 was written. These are examples of the Private Power Trusts’ Propaganda efforts to 

oppose public power and the BONE BILL. I have downloaded these from the Internet. Also 

included is historical information on efforts by public power to promote benefits of public power, 

including a letter by Honorable Homer T. Bone, obtained from the Library of University of Puget 

Sound.  

 I declare under the penalty of perjury under the laws of the State of Washington that the 

foregoing in true and correct. 

 DATED this 12st day of December 2019, at Tacoma, Washington. 
 

 

 
      _____________________________ 
      Mitchell Shook 
      

 

 

 

 

 

 

 

 

 

 

AFFIDAVIT OF SERVICE 
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I declare under penalty of perjury of the laws of the State of Washington that on Dec. 12, 2019, 

I served true and correct copies of: 
1). PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGEMENT GRANTING 

DECLARATORY RELIEF 

2). MITCHELL SHOOK’S DECLARATION IN SUPPORT OF MOTION FOR PARTIAL 

SUMMARY JUDGEMENT. Part One and Part Two. 

This document was delivered via the Court’s e-serve system and additionally thru Email to the 

Attorneys for the Defendant: Joseph Sloan, at joseph.sloan@cityoftacoma.org and Tom Morrill, 

at TMorrill@ci.tacoma.wa.us and Chris Bacha at CBacha@ci.tacoma.wa.us.  

                                                                             Dated December 12, 2019 

                                                                                        

                                                                                         Mitchell Shook, Plaintiff 
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EXHIBIT 29 IS 
Found in Shook Declaration 

11/1/19. It is 2156 Pages 
Long and Not Included Here 
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10/30/2019

1

11

Surplus Property Hearing
Tacoma City Council Meeting

Public Hearing
October 29, 2019 

22

Purpose:  This hearing is required pursuant to RCW 
35.94.040. The purpose of this hearing is to take public 
testimony regarding a proposal to surplus property of 
Tacoma Power acquired for public utility purposes.  

Why is the property surplus: In 1998, Tacoma Power 
built excess capacity in its HFC network for future 
anticipated utility needs.  The Tacoma Public Utility 
Board has determined that this excess capacity together 
with certain property used by Click! Network are no 
longer needed by Tacoma Power for utility purposes and 
are surplus to Tacoma Power.     

PURPOSE
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Surplused Assets
What Property will be Included in the Surplus 
Declaration?

• Inventory, equipment and vehicles used by Click! 
Network that may be conveyed to Rainier Connect and 
which are described in the Click! Business Transaction 
Agreement and Indefeasible Right of Use Agreement 

• Excess Capacity of the Tacoma Power HFC Network 
which includes the Click! Network and Dark Fiber as 
described in the Indefeasible Right of Use Agreement 

44

1
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2

Commercial

INET

Power

12 Fibers

15 Tubes

Surplus declaration of 
the Commercial Network 
(purple and black) only.

TACOMA POWER HFC 
NETWORK FIBER

9 Dark
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Tacoma Power HFC 
Network Layout

Node

Coax Cable Fiber

Fiber Ring

Coax Cable

DTN Hub DTS Hub

NE Hub
Head
End

NW Hub

SW Hub SE Hub

INET Power

Commercial

Node Node

Node

NodeNode

INET Fiber

Power Fiber

Commercial
Fiber & Coax

Surplus 
declaration 

of the 
Commercial 

Network 
(purple) 

only.
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TIMING

When will the Board and City Council take action?

• BOARD.  The Tacoma Public Utility Board has scheduled a special 
meeting for Wednesday October 30th to consider a resolution 
recommending that the City Council declare the property surplus and 
approving the Click! Business Transaction Agreement.

• CITY COUNCIL.  The City Council will at its November 5th regular City 
Council Meeting consider approval of a resolution declaring the 
property surplus and approving the Click! Business Transaction 
Agreement.
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POWERFUL PRESENCE · PRODUCTS 
PERFORMANCE · PEOPLE

General Cable has been a wire and cable innovator for over 
170 years, always dedicated to connecting and powering people’s 
lives. Today, with approximately 14,000 employees and approaching 
$6 billion in revenues, we are one of the largest wire and cable 
manufacturers in the world.

Our company serves customers through a network of 38 
manufacturing facilities in our core markets and has worldwide 
sales representation and distribution. We are dedicated to the 
production of high-quality aluminum, copper and fiber optic wire 
and cable and systems solutions for the energy, construction, 
industrial, specialty and communications sectors. With a vast 
portfolio of products to meet thousands of diverse application 
requirements, we continue to invest in research and development 
in order to maintain and extend our technology leadership by 
developing new materials, designing new products, and creating 
new solutions to meet tomorrow’s market challenges.

In addition to our strong brand recognition and strengths in 
technology and manufacturing, General Cable is also competitive 
in such areas as distribution and logistics, marketing, sales and 
customer service. This combination enables us to better serve our 
customers globally and as they expand into new geographic markets.

General Cable offers our customers all the 
strengths and value of a large company, but our 
people give us the agility and responsiveness of  
a small one. We service you globally and locally.

Visit our Website at  

www.generalcable.com

 One Company

Connecting
The World
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Optical Fiber
General Cable, Corning® Optical Fiber. 
Names that are synonymous with cable 
and fiber combine to create the ultimate 
in fiber optics. General Cable partners 
with Corning Optical Fiber to deliver the 
world’s most reliable and technologically 
advanced optical fiber cables.

Singlemode
Standard 
General Cable utilizes Corning® SMF-28e+™ fiber as its standard 
singlemode offering. This is a full-spectrum fiber that is fully 
backward-compatible with legacy singlemode fiber. It enables 
increased optical launch power of legacy singlemode fiber, 
improved macrobend specifications from 0.05 dB to 0.03 dB, 
and tighter zero dispersion wavelength (l0) tolerance from a 
range of ± 10 nm to ± 7 nm. This fiber supports all broadband 
applications and complies with the most stringent industry 
standards, such as:

	 • ITU-T G.652 (Tables A, B, C and D) 
	 • IEC 60793-2-50 Type B1.3 
	 • ISO 11801 052 
	 • TIA/EIA 492-CAAB 
	 • Telecordia GR-20-CORE

Long-Haul
For long-haul applications, rely on General Cable’s long history 
of cable experience and the technology of Corning® LEAF® fiber. 
This is the most widely deployed non-zero dispersion shifted 
(NZ-DSF) fiber in the world and the first low water peak NZ-DSF 
fiber. Its large effective area and industry-leading polarization 
mode dispersion (PMD) specifications enable 10 Gb/s and 40 Gb/s 
network systems of the future.

ClearCurve® ZBL 
General Cable, utilizing Corning® ClearCurve® ZBL Optical 
Fiber, delivers the best macrobending performance in the 
industry while maintaining compatibility with current optical 
fibers, equipment, practices and procedures. This full-spectrum 
singlemode optical fiber, when subjected to smaller radii bends, 
experiences virtually no signal loss. ClearCurve fiber exceeds 
the most stringent bend performance requirements of ITU-T 
Recommendations G.657.B3 while remaining fully compliant 
with ITU-T Recommendation G.652.D and the installed base of 
Corning SMF-28e® and SMF-28e+® fiber.

Multimode
ClearCurve® Multimode Fiber
Corning® ClearCurve® ultra-bendable laser-optimized™ 

multimode optical fiber delivers the best macrobending 
performance in the industry while maintaining compatibility with 
current optical fibers, equipment, practices and procedures. 
ClearCurve OM3/OM4 multimode fiber is designed to withstand 
tight bends and challenging cable routes with substantially less 
signal loss than conventional multimode fiber. 

These fibers have superior measurement technology and 
manufacturing control, and industry-leading CPC® coatings 
for superior microbend and environmental performance. 
ClearCurve fiber performance is ensured by minEMBc, the 
industry’s leading standards-approved bandwidth measurement 
for OM3 fibers. ClearCurve fibers are the only ones to use this 
measurement to ensure 10 Gb/s performance.

50 micron 
These fibers support data rates of 10 Gb/s at 850 nm. They also 
comply with the most stringent industry standards, such as:

	 • ISO/IEC 11801, type OM2, OM3 and OM4* fibers 
	 • IEC 60793-2-10, type A1a.1, A1a.2 and A1a.3* fibers 
	 • TIA/EIA, 492AAAB, 492AAAC-A and 492AAAD
*   �Assumes IEC draft standard is harmonized with 492AAAD, which was approved 

by TIA

62.5 micron
These fibers support data rates of 1 Gb/s in both the 850 nm and 
1300 nm windows. They comply with the most stringent industry 
standards, such as:

	 • ISO/IEC 11801, type OM1 fiber 
	 • IEC 60793-2-10, type A1b fiber 
	 • TIA/EIA, 492AAAA-A

Indoor/Outdoor Cable

Fiber Optic Cable for the 21st Century

Whatever the Demand,
NextGen Delivers.

NextGen® Blown Fiber

Tight-Buffer Cable

Interlock Armor Cable

4 Tesseneer Drive
Highland Heights, KY  41076
Phone (800) 424-5666
www.generalcable.com

Not the new kid on the block.
General Cable’s NextGen® Brand fiber optic solutions derive from 

over 25 years of technical expertise and manufacturing excellence. 

Long recognized as a leader in copper cabling systems, General 

Cable offers a broad range of fiber optic cables for every application. 

NextGen Brand fiber optic cables meet today’s performance 

expectations while setting the standards for tomorrow.

NextGen Brand delivers the cable construction and 
performance that best fits — whatever the demand.
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Fiber Optic	 Technical Information

For tight buffered subunit hybrid  
cable constructions (≥ 24 fibers),  
cables containing both singlemode 
and multimode, the singlemode 
subunit tubes will be yellow and 
numerically marked, 62.5 µ multi-
mode subunit tubes will be orange 
and numerically marked, and 50 µ  
multimode subunit tubes will be 
aqua and numerically marked.

Color coding in compliance with TIA/EIA 598 C.3

LOOSE TUBE BUFFER COLOR CODING

POSITION
NUMBER BASE COLOR AND TRACER ABBREVIATION

1
2
3
4

Blue
Orange
Green
Brown

BL
OR
GR
BR

5
6
7
8

Slate
White
Red

Black

SL
WH
RD
BK

9
10
11
12

Yellow
Violet
Rose
Aqua

YL
VI
RS
AQ

13
14
15
16

Blue with Black Tracer
Orange with Black Tracer
Green with Black Tracer
Brown with Black Tracer

D/BL1

D/OR
D/GR
D/BR

17
18
19
20

Slate with Black Tracer
White with Black Tracer
Red with Black Tracer

Black with Yellow Tracer

D/SL
D/WH
D/RD
D/BK

21
22
23
24

Yellow with Black Tracer
Violet with Black Tracer
Rose with Black Tracer
Aqua with Black Tracer

D/YL
D/VI
D/RS
D/AQ

1)	 “D/” denotes a dashed mark or tracer. That is, D/BL is  
	 Dash-Blue, meaning blue with a tracer.

JACKET COLOR CODING

CONSTRUCTION FIBER TYPE JACKET 
COLOR

TIGHT 
BUFFER

Multimode Orange

10 G 
Multimode Aqua

Singlemode Yellow

Hybrid Black

LOOSE 
TUBE

Multimode

Black

10 G 
Multimode

Singlemode

Hybrid

TIGHT BUFFER COLOR CODING

POSITION
NUMBER BASE COLOR AND TRACER ABBREVIATION

1
2
3
4

Blue
Orange
Green
Brown

BL
OR
GR
BR

5
6
7
8

Slate
White
Red

Black

SL
WH
RD
BK

9
10
11
12

Yellow
Violet
Pink
Aqua

YL
VI
PK
AQ

13
14
15
16

Blue with Black Tracer
Orange with Black Tracer
Green with Black Tracer
Brown with Black Tracer

D/BL1

D/OR
D/GR
D/BR

17
18
19

	 20*

Slate with Black Tracer
White with Black Tracer
Red with Black Tracer

Black with Black Tracer

D/SL
D/WH
D/RD
D/BK

21
22
23
24

Yellow with Black Tracer
Violet with Black Tracer
Rose with Black Tracer
Aqua with Black Tracer

D/YL
D/VI
D/RS
D/AQ

1)	 “D/” denotes a dashed mark or tracer. That is, D/BL is  
	 Dash-Blue, meaning blue with a tracer. 
* Black tracer is visible on black buffer tube.

Ordering Part Number Example
AP012/BE0121P1R

For tight buffered single pass 
hybrid cable constructions  
(≤ 24 fibers), cables containing 
both singlemode and multimode, 
the first buffers in the TIA/EIA 598 
color-coded tubes will contain 
singlemode, and the remaining 
buffers will contain multimode.

Ordering Part Number Example
AP012/BE0121PNU

For loose tube hybrid cable 
constructions, cables containing 
both singlemode (SM) and 
multimode (MM), the first tubes  
in the TIA/EIA 598 color-coded 
tubes will contain singlemode,  
and the remaining tubes will 
contain multimode.

Ordering Part Number Example
AQ012/BE0124M1A-DWB

Color Coding Charts
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Data Age 2025:  
The Evolution of Data to Life-Critical  
Don’t Focus on Big Data; Focus on the Data That’s Big 

 
EXECUTIVE SUMMARY
We are fast approaching a new era of the Data Age. From autonomous cars to 
humanoid robots and from intelligent personal assistants to smart home devices, the 
world around us is undergoing a fundamental change, transforming the way we live, 
work, and play.

Imagine being awoken and tended to by a virtual personal assistant that advises you 
on what clothing from your wardrobe is best suited to the weather report and your 
schedule for the day or being transported by your self-driving car.  Or perhaps you 
won’t need to commute to an office at all as technology will allow you to conjure 
workspaces out of thin air using interactive surfaces, and holographic teleconferencing 
becomes the norm for communicating virtually with colleagues.  Weekends may 
involve browsing new furniture through an augmented reality app and seeing how a 
sofa looks in your living room before placing an order. As you relax on the new sofa, 
Saturday night’s takeout will be a pizza made by a robot and delivered in record time 
by a drone.

Data has become critical to all aspects of human life over the course of the past 30 
years; it’s changed how we’re educated and entertained, and it informs the way we 
experience people, business, and the wider world around us. It is the lifeblood of 
our rapidly growing digital existence. This digital existence, as defined by the sum of 
all data created, captured, and replicated on our planet in any given year is growing 
rapidly, and we call it the “global datasphere”. In just the past 10 years society has 
witnessed the transition of analog to digital. What the next decade will bring using the 
power of data is virtually limitless.

While we as consumers will enjoy the benefits of a digital existence, enterprises 
around the globe will be embracing new and unique business opportunities, powered 
by this wealth of data and the insight it provides. Extracting and delivering simplicity 
and convenience from the complexity of many billions of bytes – be it through 

703



IDC White Paper  © 2017 IDC.  www.idc.com   |   Page 3

Data Age 2025: The Evolution of Data to Life-Critical Don’t Focus on Big Data; Focus on the Data That’s Big Sponsored by Seagate

robotics, 3D printing, or some other yet-to-come technological innovation – will be the 
order of the day. The opportunities already seem limitless, as does the sheer volume of 
data these connected devices and services will create.  

From power grids and water systems to hospitals, public transportation, and road 
networks, the growth of real-time data is remarkable for its volume and criticality. Where 
once data primarily drove successful business operations, today it is a vital element 
in the smooth operation of all aspects of daily life for consumers, governments, and 
businesses alike.

In this white paper, sponsored by Seagate, IDC looks at the trends driving growth in 
the global datasphere from now to 2025. We look at their implications for people and 
businesses as they manage, store, and secure their most critical data.

IDC forecasts that by 2025 the global datasphere will grow to 163 zettabytes (that is  
a trillion gigabytes). That’s ten times the 16.1ZB of data generated in 2016. All this  
data will unlock unique user experiences and a new world of business opportunities.

Data Age 2025 describes five key trends that will intensify the role of data in changing 
our world:

•	 The evolution of data from business background to life-critical. Once siloed, 
remote, inaccessible, and mostly underutilized, data has become essential to our 
society and our individual lives. In fact, IDC estimates that by 2025, nearly 20% of 
the data in the global datasphere will be critical to our daily lives and nearly 10% of 
that will be hypercritical. 

•	 Embedded systems and the Internet of Things (IoT). As standalone analog 
devices give way to connected digital devices, the latter will generate vast amounts 
of data that will, in turn, allow us the chance to refine and improve our systems 
and processes in previously unimagined ways. Big Data and metadata (data 
about data) will eventually touch nearly every aspect of our lives — with profound 
consequences. By 2025, an average connected person anywhere in the world 
will interact with connected devices nearly 4,800 times per day — basically one 
interaction every 18 seconds.
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Conclusion
 
There is a massive opportunity for data to affect positive change on all of human 
society. Not only is data making business more effective, but it is in the process of 
transforming every aspect of the individual’s life. Not only do new-paradigm services 
like those from Uber and Netflix depend on data, but the same is true for our cities, 
hospitals, stores, businesses of all type, and soon every single aspect of human 
society. We are finding ways for data to make our lives better that we didn’t imagine 
even a few years ago.

The way society uses data is going through a fundamental shift: 

•	 From entertainment to productivity
•	 From business focused to hyperpersonal
•	 From structured to unstructured
•	 From selective to ubiquitous
•	 From retrospective to here and now
•	 From life-enhancing to life-critical

As computing power becomes increasingly distributed, moving to the cloud and into 
the everyday IoT devices and infrastructure that surround us, data will continue to 
drive fundamental improvements to businesses, industries, our processes, and our 
everyday lives. These trends are causing the total amount of all data on the planet, 
the global datasphere, to grow exponentially. With three-quarters of the world’s 
population soon to be connected, digital data will affect the life of nearly every human 
being, essentially becoming the lifeblood of our increasing digital existence.

The use and integration of data in businesses and our lives are quickly moving to 
real time. As such, data is delivered to not only inform but also determine actions 
— sometimes autonomously. While entertainment remains an important driver of 
data creation and consumption, it is ceding share to productivity data that will bring 
more efficiency and automation to not only business workflows but also the everyday 
stream of life. Therefore, the stakes are rising and, with them, the critical importance 
of our data’s veracity and timeliness.
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The lessons embodied in the forecast and analysis of our data-driven world include 
the following: 

•	 As data becomes more life critical, business critical, real time, and mobile, the 
entities that manage and store it will need to develop measured approaches 
to increasing reliability, lowering latency, and increasing security. This process 
may start with audits but will need to be backed up with investment, coherent 
strategies, and top-notch IT talent.

•	 The migration of analytics from a post-activity event to a real-time and 
predictive enterprise will demand a step-function increase in the use of 
analytics for evidence-based decision making. This means not just digital 
transformation of an organization’s processes but also the culture and 
organizational structure of the organization. Analytics will become a competitive 
advantage. 

•	 The security and privacy challenges cannot be underplayed. Data breaches 
can put companies out of business, targeted attacks can halt operations, 
and hacking can compromise trade secrets. The business, IT, and security 
professionals in an organization must continually emphasize throughout the 
organization that security is not simply an IT technical problem with a purely 
technical solution. Rather, it is an organizational need requiring the participation 
of employees at all levels.

•	 The IoT will drive — or force — merged operations between the business 
leaders and IT departments accustomed to supporting back-office and 
financial functions and those that run operational systems — labs, operating 
rooms, factory floors, electrical grids, cable headends, and so forth — as all 
digital activity migrates to IP networks. Since IoT is one of the fundamental 
technology pillars of business improvement in the decades to come, optimized 
use of associated data is one of the key drivers of business success starting 
today. Leadership and technical integration will be critical to making the best 
use of IoT technology or at least avoiding chaos.

•	 The aggregate effect of the trends driving the global datasphere to new 
zettabyte levels is to make digital transformation an all-hands-on-deck effort 
for organizations to navigate the next decade successfully. It will also drive 
increasing reliance on third parties, from cloud providers and software firms to 
the baseline technology suppliers. Thus vendor selection will better be seen 
as a leadership function and partnering function rather than a procurement 
function. The organization will depend on it.
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The 163ZB global datasphere projected in Data Age 2025 is only the beginning 
as we anticipate the increasingly connected and data-driven world. A decade in 
technology years can, and likely will, bring about unforeseen advancements, use 
cases, businesses, and life-changing services that rely on the digital lifeblood  
called data. The storage industry and all its participants will find no lack of  
customers looking to store their precious bits, which will help drive even the most 
intimate parts of our businesses and lives across the globe and make up part of  
our global datasphere.
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Executive Summary

This process of digitization is often referred to 

as digital transformation, and it is profoundly 

changing the shape of business today, 

impacting companies in every industry and 

consumers around the world. Digital 

transformation is not about the evolution of 

devices (though they will evolve), it is about 

the integration of intelligent data into 

everything that we do. 

The data-driven world will be always on, 

always tracking, always monitoring, always 

listening, and always watching – because it will 

be always learning. What we perceive to be 

randomness will be bounded into patterns of 

normality by sophisticated artificial intelligence 

algorithms that will deliver the future in new 

and personalized ways. Artificial intelligence 

will drive even more automation into 

businesses and feed processes and 

engagements that will deliver new levels of 

e�ciency and products that are tailored to 

business outcomes and individual customer 

preferences.

Traditional paradigms will be redefined 

(like vehicle or white goods ownership) and 

ethical, moral and societal norms will be 

challenged as genomics and advanced DNA 

profiling influence healthcare directives, 

insurance premiums, and spousal choices.  

Entertainment will literally be transformed 

before our eyes as virtual reality technologies 

transport us into new digital realities and 

augmented reality will dramatically change  

the service industry as we know it today.

Mankind is on a quest to
digitize the world

The data-driven world will be always on, 
always tracking, always monitoring, always listening and 

always watching – because it will be always learning.

The focus of this digitization is anything and everything that intersects our 
business workflows and personal streams of life. 
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IDC predicts that 
the Global Datasphere 

will grow from

175 Zettabytes
by 2025

in 2018 to
33 Zettabytes

Cloud is the new core  

One of the key drivers of growth in the core is 

the shift to the cloud from traditional 

datacenters. As companies continue to pursue 

the cloud (both public and private) for data 

processing needs, cloud datacenters are 

becoming the new enterprise data repository.  

In essence, the cloud is becoming the new core. 

In 2025 IDC predicts that 49% of the world’s 

stored data will reside in public cloud 

environments.

Introducing the world's first data 
readiness condition (DATCON) index 

Not all industries are prepared for their 

digitally transformed future. So, to help 

companies understand their level of data 

readiness, IDC developed a DATCON (DATa 

readiness CONdition) index, designed to 

analyze various industries regarding their own 

Datasphere, level of data management, usage, 

leadership, and monetization capabilities. IDC 

examined four industries as part of its DATCON 

analysis: financial services, manufacturing, 

healthcare, and media and entertainment. 

Manufacturing’s Datasphere is by far the 

largest given its maturity, investment in IoT, 

and 24x7 operations, and we found that 

manufacturing and financial services are the 

leading industries in terms of maturity, with 

media and entertainment most in need of a 

jump start. 

 

China's Datasphere on pace to 
becoming the largest in the world 
Every geographic region has its own 

Datasphere size and trajectories that are 

impacted by population, digital 

transformation progress, IT spend and 

maturity, and many other metrics. For 

example, China’s Datasphere is expected to 

grow 30% on average over the next 7 years 

and will be the largest Datasphere of all 

regions by 2025 (compared to EMEA, APJxC, 

U.S., and Rest of World) as its connected 

population grows and its video surveillance 

infrastructure proliferates. (APJxC includes 

Asia-Pacific countries, including Japan, but 

not China.)

Consumers are addicted to data, 
and more of it in real-time
As companies increase the digitization of their 

business and drive consistent and better 

customer experiences, consumers are 

embracing these personalized real-time 

Data is at the heart of digital transformation, 

the lifeblood of this digitization process. 

Today, companies are leveraging data to 

improve customer experiences, open new 

markets, make employees and processes more 

productive, and create new sources of 

competitive advantage – working toward the 

future of tomorrow.  

Global Datasphere expansion is 
never-ending 

IDC has defined three primary locations where 

digitization is happening and where digital 

content is created: the core (traditional and 

cloud datacenters), the edge 

(enterprise-hardened infrastructure like cell 

towers and branch o�ces), and the endpoints 

(PCs, smart phones, and IoT devices). The 

summation of all this data, whether it is 

created, captured, or replicated, is called the 

Global Datasphere, and it is experiencing 

tremendous growth. IDC predicts that the 

Global Datasphere will grow from 33 

Zettabytes (ZB) in 2018 to 175 ZB by 2025.

To keep up with the storage demands 

stemming from all this data creation, IDC 

forecasts that over 22 ZB of storage capacity 

must ship across all media types from 2018 to 

2025, with nearly 59% of that capacity 

supplied from the HDD industry.

An enterprise renaissance is on the 
horizon
The enterprise is fast becoming the world's 

data steward…again. In the recent past, 

consumers were responsible for much of their 

own data, but their reliance on and trust of 

today’s cloud services, especially from 

connectivity, performance, and convenience 

perspectives, continues to increase while the 

need to store and manage data locally 

continues to decrease. Moreover, businesses 

are looking to centralize data management 

and delivery (e.g., online video streaming, 

data analytics, data security, and privacy) as 

well as to leverage data to control their 

businesses and the user experience 

(e.g., machine-to-machine communication, 

IoT, persistent personalization profiling). The 

responsibility to maintain and manage all this 

consumer and business data supports the 

growth in cloud provider datacenters. As a 

result, the enterprise’s role as a data steward 

continues to grow, and consumers are not 

just allowing this, but expecting it. Beginning 

in 2019, more data will be stored in the 

enterprise core than in all the world's  

existing endpoints.

engagements and resetting their expectations 

for data delivery. As their digital world 

overlaps with their physical realities, they 

expect to access products and services 

wherever they are, over whatever connection 

they have, and on any device. They want data 

in the moment, on the go, and personalized. 

This places greater demand on both the edge 

and the core to be able to produce the 

precise data consumers require, often in 

real-time. IDC predicts that due to the infusion 

of data into our business workflows and 

personal streams of life, that nearly 30% of 

the Global Datasphere will be real-time by 

2025. Enterprises looking to provide superior 

customer experience and grow share must 

have data infrastructures that can meet this 

growth in real-time data.

Today, more than 5 billion consumers interact 

with data every day – by 2025, that number 

will be 6 billion, or 75% of the world's 

population. In 2025, each connected person 

will have at least one data interaction every  

18 seconds. Many of these interactions are 

because of the billions of IoT devices 

connected across the globe, which are 

expected to create over 90ZB of data in 2025.
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Cloud is the new core  

One of the key drivers of growth in the core is 

the shift to the cloud from traditional 

datacenters. As companies continue to pursue 

the cloud (both public and private) for data 

processing needs, cloud datacenters are 

becoming the new enterprise data repository.  

In essence, the cloud is becoming the new core. 

In 2025 IDC predicts that 49% of the world’s 

stored data will reside in public cloud 

environments.

Introducing the world's first data 
readiness condition (DATCON) index 

Not all industries are prepared for their 

digitally transformed future. So, to help 

companies understand their level of data 

readiness, IDC developed a DATCON (DATa 

readiness CONdition) index, designed to 

analyze various industries regarding their own 

Datasphere, level of data management, usage, 

leadership, and monetization capabilities. IDC 

examined four industries as part of its DATCON 

analysis: financial services, manufacturing, 

healthcare, and media and entertainment. 

Manufacturing’s Datasphere is by far the 

largest given its maturity, investment in IoT, 

and 24x7 operations, and we found that 

manufacturing and financial services are the 

leading industries in terms of maturity, with 

media and entertainment most in need of a 

jump start. 

 

China's Datasphere on pace to 
becoming the largest in the world 
Every geographic region has its own 

Datasphere size and trajectories that are 

impacted by population, digital 

transformation progress, IT spend and 

maturity, and many other metrics. For 

example, China’s Datasphere is expected to 

grow 30% on average over the next 7 years 

and will be the largest Datasphere of all 

regions by 2025 (compared to EMEA, APJxC, 

U.S., and Rest of World) as its connected 

population grows and its video surveillance 

infrastructure proliferates. (APJxC includes 

Asia-Pacific countries, including Japan, but 

not China.)

Consumers are addicted to data, 
and more of it in real-time
As companies increase the digitization of their 

business and drive consistent and better 

customer experiences, consumers are 

embracing these personalized real-time 

Data is at the heart of digital transformation, 

the lifeblood of this digitization process. 

Today, companies are leveraging data to 

improve customer experiences, open new 

markets, make employees and processes more 

productive, and create new sources of 

competitive advantage – working toward the 

future of tomorrow.  

Global Datasphere expansion is 
never-ending 

IDC has defined three primary locations where 

digitization is happening and where digital 

content is created: the core (traditional and 

cloud datacenters), the edge 

(enterprise-hardened infrastructure like cell 

towers and branch o�ces), and the endpoints 

(PCs, smart phones, and IoT devices). The 

summation of all this data, whether it is 

created, captured, or replicated, is called the 

Global Datasphere, and it is experiencing 

tremendous growth. IDC predicts that the 

Global Datasphere will grow from 33 

Zettabytes (ZB) in 2018 to 175 ZB by 2025.

To keep up with the storage demands 

stemming from all this data creation, IDC 

forecasts that over 22 ZB of storage capacity 

must ship across all media types from 2018 to 

2025, with nearly 59% of that capacity 

supplied from the HDD industry.

An enterprise renaissance is on the 
horizon
The enterprise is fast becoming the world's 

data steward…again. In the recent past, 

consumers were responsible for much of their 

own data, but their reliance on and trust of 

today’s cloud services, especially from 

connectivity, performance, and convenience 

perspectives, continues to increase while the 

need to store and manage data locally 

continues to decrease. Moreover, businesses 

are looking to centralize data management 

and delivery (e.g., online video streaming, 

data analytics, data security, and privacy) as 

well as to leverage data to control their 

businesses and the user experience 

(e.g., machine-to-machine communication, 

IoT, persistent personalization profiling). The 

responsibility to maintain and manage all this 

consumer and business data supports the 

growth in cloud provider datacenters. As a 

result, the enterprise’s role as a data steward 

continues to grow, and consumers are not 

just allowing this, but expecting it. Beginning 

in 2019, more data will be stored in the 

enterprise core than in all the world's  

existing endpoints.

engagements and resetting their expectations 

for data delivery. As their digital world 

overlaps with their physical realities, they 

expect to access products and services 

wherever they are, over whatever connection 

they have, and on any device. They want data 

in the moment, on the go, and personalized. 

This places greater demand on both the edge 

and the core to be able to produce the 

precise data consumers require, often in 

real-time. IDC predicts that due to the infusion 

of data into our business workflows and 

personal streams of life, that nearly 30% of 

the Global Datasphere will be real-time by 

2025. Enterprises looking to provide superior 

customer experience and grow share must 

have data infrastructures that can meet this 

growth in real-time data.

Today, more than 5 billion consumers interact 

with data every day – by 2025, that number 

will be 6 billion, or 75% of the world's 

population. In 2025, each connected person 

will have at least one data interaction every  

18 seconds. Many of these interactions are 

because of the billions of IoT devices 

connected across the globe, which are 

expected to create over 90ZB of data in 2025.

In 2025 
IDC predicts 

that 

of the world’s stored
data will reside in public
cloud environments49%
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Cloud is the new core  

One of the key drivers of growth in the core is 

the shift to the cloud from traditional 

datacenters. As companies continue to pursue 

the cloud (both public and private) for data 

processing needs, cloud datacenters are 

becoming the new enterprise data repository.  

In essence, the cloud is becoming the new core. 

In 2025 IDC predicts that 49% of the world’s 

stored data will reside in public cloud 

environments.

Introducing the world's first data 
readiness condition (DATCON) index 

Not all industries are prepared for their 

digitally transformed future. So, to help 

companies understand their level of data 

readiness, IDC developed a DATCON (DATa 

readiness CONdition) index, designed to 

analyze various industries regarding their own 

Datasphere, level of data management, usage, 

leadership, and monetization capabilities. IDC 

examined four industries as part of its DATCON 

analysis: financial services, manufacturing, 

healthcare, and media and entertainment. 

Manufacturing’s Datasphere is by far the 

largest given its maturity, investment in IoT, 

and 24x7 operations, and we found that 

manufacturing and financial services are the 

leading industries in terms of maturity, with 

media and entertainment most in need of a 

jump start. 

 

China's Datasphere on pace to 
becoming the largest in the world 
Every geographic region has its own 

Datasphere size and trajectories that are 

impacted by population, digital 

transformation progress, IT spend and 

maturity, and many other metrics. For 

example, China’s Datasphere is expected to 

grow 30% on average over the next 7 years 

and will be the largest Datasphere of all 

regions by 2025 (compared to EMEA, APJxC, 

U.S., and Rest of World) as its connected 

population grows and its video surveillance 

infrastructure proliferates. (APJxC includes 

Asia-Pacific countries, including Japan, but 

not China.)

Consumers are addicted to data, 
and more of it in real-time
As companies increase the digitization of their 

business and drive consistent and better 

customer experiences, consumers are 

embracing these personalized real-time 

Data is at the heart of digital transformation, 

the lifeblood of this digitization process. 

Today, companies are leveraging data to 

improve customer experiences, open new 

markets, make employees and processes more 

productive, and create new sources of 

competitive advantage – working toward the 

future of tomorrow.  

Global Datasphere expansion is 
never-ending 

IDC has defined three primary locations where 

digitization is happening and where digital 

content is created: the core (traditional and 

cloud datacenters), the edge 

(enterprise-hardened infrastructure like cell 

towers and branch o�ces), and the endpoints 

(PCs, smart phones, and IoT devices). The 

summation of all this data, whether it is 

created, captured, or replicated, is called the 

Global Datasphere, and it is experiencing 

tremendous growth. IDC predicts that the 

Global Datasphere will grow from 33 

Zettabytes (ZB) in 2018 to 175 ZB by 2025.

To keep up with the storage demands 

stemming from all this data creation, IDC 

forecasts that over 22 ZB of storage capacity 

must ship across all media types from 2018 to 

2025, with nearly 59% of that capacity 

supplied from the HDD industry.

An enterprise renaissance is on the 
horizon
The enterprise is fast becoming the world's 

data steward…again. In the recent past, 

consumers were responsible for much of their 

own data, but their reliance on and trust of 

today’s cloud services, especially from 

connectivity, performance, and convenience 

perspectives, continues to increase while the 

need to store and manage data locally 

continues to decrease. Moreover, businesses 

are looking to centralize data management 

and delivery (e.g., online video streaming, 

data analytics, data security, and privacy) as 

well as to leverage data to control their 

businesses and the user experience 

(e.g., machine-to-machine communication, 

IoT, persistent personalization profiling). The 

responsibility to maintain and manage all this 

consumer and business data supports the 

growth in cloud provider datacenters. As a 

result, the enterprise’s role as a data steward 

continues to grow, and consumers are not 

just allowing this, but expecting it. Beginning 

in 2019, more data will be stored in the 

enterprise core than in all the world's  

existing endpoints.

This study is based on IDC’s ongoing Global 
DataSphere research and market sizing models. 
Industry and specific geographic Datasphere 
research was conducted in September 2018 by 
IDC. In addition, 2,400 enterprise decision 
makers were surveyed, and in-depth interviews 
were conducted with senior IT executives at a 
variety of industries to inform this study. The 
survey was with decision makers who had 
responsibility for or knowledge of their 
organization’s use, management, and storage of 
data leveraging advanced technologies including 
Internet of Things, real-time analytics, and 
AI/machine learning. The survey spanned several 
countries and regions including the United 
States, China, EMEA, APJxC, and others.

About this study
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engagements and resetting their expectations 

for data delivery. As their digital world 

overlaps with their physical realities, they 

expect to access products and services 

wherever they are, over whatever connection 

they have, and on any device. They want data 

in the moment, on the go, and personalized. 

This places greater demand on both the edge 

and the core to be able to produce the 

precise data consumers require, often in 

real-time. IDC predicts that due to the infusion 

of data into our business workflows and 

personal streams of life, that nearly 30% of 

the Global Datasphere will be real-time by 

2025. Enterprises looking to provide superior 

customer experience and grow share must 

have data infrastructures that can meet this 

growth in real-time data.

Today, more than 5 billion consumers interact 

with data every day – by 2025, that number 

will be 6 billion, or 75% of the world's 

population. In 2025, each connected person 

will have at least one data interaction every  

18 seconds. Many of these interactions are 

because of the billions of IoT devices 

connected across the globe, which are 

expected to create over 90ZB of data in 2025.
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The use of data today is transforming the way we 

live, work, and play. Businesses in industries 

around the world are using data to transform 

themselves to become more agile, improve 

customer experience, introduce new business 

models, and develop new sources of competitive 

advantage. Consumers are living in an 

increasingly digital world, depending on online 

and mobile channels to connect with friends and 

family, access goods and services, and run nearly 

every aspect of their lives, even while asleep.

Much of today’s economy relies on data, and this 

reliance will only increase in the future as 

companies capture, catalog, and cash in on data 

in every step of their supply chain; enterprises 

collect vast sums of customer data to provide 

greater levels of personalization; and consumers 

integrate social media, entertainment, cloud 

storage, and real-time personalized services into 

their streams of life. 

The consequence of this increasing reliance on 

data will be a never-ending expansion in the size 

of the Global Datasphere. Estimated to be 33 ZB 

in 2018, IDC forecasts the Global Datasphere to 

grow to 175 ZB by 2025. (Figure 1). See Appendix 

for methodology and data/device categories.

Global Datasphere Expansion 
is Never-ending

Chapter 1 Characterizing the Global Datasphere

Figure 1 – Annual Size of the Global Datasphere

Annual Size of the Global Datasphere

MRI image creation is driving storage requirements significantly. 
The trend is more images with thinner slices and 3D capability. 
We've gone from 2,000 images to over 20,000 for an MRI of a 
human head, and stronger magnets and higher resolution 
pictures means more data stored.

– Senior Director in IT, Major Healthcare Provider

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023 2024 2025

Source: Data Age 2025, sponsored by Seagate with data from IDC Global DataSphere, Nov 2018
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CERTIFICATION OF ENROLLMENT
SUBSTITUTE HOUSE BILL 2639

Chapter 198, Laws of 2008

60th Legislature
2008 Regular Session

RENEWABLE RESOURCES--PROCUREMENT--PUBLIC AGENCIES

EFFECTIVE DATE: 06/12/08

Passed by the House March 8, 2008
  Yeas 93  Nays 0  

FRANK CHOPP
Speaker of the House of Representatives

Passed by the Senate March 6, 2008
  Yeas 46  Nays 2  

BRAD OWEN
President of the Senate

  CERTIFICATE
I, Barbara Baker, Chief Clerk of
the House of Representatives of
the State of Washington, do hereby
certify that the attached is
SUBSTITUTE HOUSE BILL 2639 as
passed by the House of
Representatives and the Senate on
the dates hereon set forth.

BARBARA BAKER
Chief Clerk

Approved March 27, 2008, 4:08 p.m.

CHRISTINE GREGOIRE
Governor of the State of Washington

  FILED
March 28, 2008

Secretary of State
State of Washington

726



 1 professional service and whose certificate of formation sets forth that
 2 it is a professional limited liability company subject to RCW
 3 25.15.045.
 4 (11) "Professional service" means the same as defined under RCW
 5 18.100.030.
 6 (12) "State" means the District of Columbia or the Commonwealth of
 7 Puerto Rico or any state, territory, possession, or other jurisdiction
 8 of the United States other than the state of Washington.

 9 Sec. 5.  RCW 54.16.180 and 1999 c 69 s 1 are each amended to read
10 as follows:
11 (1) A district may sell and convey, lease, or otherwise dispose of
12 all or any part of its works, plants, systems, utilities and
13 properties, after proceedings and approval by the voters of the
14 district, as provided for the lease or disposition of like properties
15 and facilities owned by cities and towns((:  PROVIDED, That)).  The
16 affirmative vote of three-fifths of the voters voting at an election on
17 the question of approval of a proposed sale, shall be necessary to
18 authorize such a sale((:  PROVIDED FURTHER, That)).
19 (2) A district may, without the approval of the voters, sell,
20 convey, lease, or otherwise dispose of all or any part of the property
21 owned by it((,)) that is located:
22 (a) Outside its boundaries, to another public utility district,
23 city, town or other municipal corporation ((without the approval of the
24 voters)); or ((may sell, convey, lease, or otherwise dispose of to any
25 person or public body, any part, either))
26 (b) Within or without its boundaries, which has become
27 unserviceable, inadequate, obsolete, worn out or unfit to be used in
28 the operations of the system and which is no longer necessary, material
29 to, and useful in such operations, ((without the approval of the
30 voters:  PROVIDED FURTHER, That)) to any person or public body.
31 (3) A district may sell, convey, lease or otherwise dispose of
32 items of equipment or materials to any other district, to any
33 cooperative, mutual, consumer-owned or investor-owned utility, to any
34 federal, state, or local government agency, to any contractor employed
35 by the district or any other district, utility, or agency, or any
36 customer of the district or of any other district or utility, from the
37 district's stores without voter approval or resolution of the

SHB 2639.SL p. 8
727



EXHIBIT 33 (a) 

728



 729



730



731



EXHIBIT 33 (b) 

732



 

733



 
734



EXHIBIT 33 (c) 

735



 

736



737



738



EXHIBIT 33 (d) 

739



740



REPORT OF STANDING COMMITTEE 

__ Ma_r_oh_2_2 _____ , 1973 .. 

SENATE BILL NO, 2835. authorizing an additional method for the 

disposition of certain property owned by municipal utilities, 

(reported by Committee on Local Government): 

'·i' 
). 

::t. recommendation: DO JIUB AB AJm.>lni<n 

SGnate Commit tee Arn,irnJmer.ts to Ser,a te Bill No. 2835 
By Committee on Loe;al Government 

In section 1, lir;e, 7, after 11 any 11 and before 
11 1ands 11 strike 11 unlmproved 11 

In section 1, line 7 after ulands, 11 arid before 
11 propertyn strike 11 unusable 11 

In section 1, l.Lr1e 11, after 11 resolutlon 11 

and before 11 ma;/ 1 insert 11 ar1d after a rniblic 
henrlng 11 

Passed to Committee on Rules for second read~ng. 
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(If ALL members of committee sign, 
leave above iine blank.) 

Signed by: Senators 
Fleming, Chairman; 
Ridder, v. Chairman 
Connor 
Gardner 
Jolly 
l:ewis, R, H, 
Murray 
Sellar 
Talley 
Walgren 
Whetzel 

• 

» w & hU... Ji.:0 IU'WlUJA5U -

~George~. Sellar 

/1 "'-(;~ 
Don L,_Tatley 

Passed to Committee on Rules for second read~ng. 
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;; 

Senate Committee Amendments to Senate Bill No. 2835 
By Committee on Local Government 

In section 1, line 7, after ·1any" strike "unimproved" 
and after "lands," strike "unusable" 

In section 1, line 11, after ''resolution" and before 
"may'' insert "and after a public hearing" 
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State of Washington 
43rd Legislature 
1st Extraordinary Session 

SENATE BILL NO. 2835 

By Senators Rasmussen, Gardner 
and Peterson (Ted) 

Read first time March 14, 1973, and referred to Committee on LOCAL 
GOVERNMENT. 

AN ACT Relating to the sale or lease of municipal utilities; and 

2 adding a nev section to chapter 35.94 Rew. 

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OP WASHINGfON: 

4 NEW SECTION. Section 1. There is added to chapter 35.94 RCW 

5 a nev section to read as fol~ows: 

6 Whenever a city shall deternine, by resolution of its 

7 legislative authoritr, that any unimproved lands, unusable property, 

8 or eguipment originally acguired for public utility purposes is 

9 surplus to the city's neeas and is not reguired for providing 

10 continued public utility service, then such legislative authority by 

11 resolution may cause such lands, property, or equipment to be leased, 

12 sold, or conveyed. Such resolution shall state the fair market value 

13 or the rent or consideration to be paid and such other terms and 

14 conditions for such disposition _as the legislative authority deems to 

15 be in the best public interest. 

16 The provisions of RCi 35.94.020 and 35.94.030 shall not apply 

17 to dispositions authorized by this section. 

-1-

SB 2835 
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DIVISIONS 

Light 

Water 

Belt Line 

DEPARTMENT OF PUBLIC UTILITIES 
A. J. Benedetti, Director 

March 20, 1973 

Washington ,State Legislature 
The Senate 
Committee on local Government 
Chairman and Committee Members 

Re: Senate Bill 28)5 

Dear Sirs: 

Please address reply to; 

City of Tacoma 
Department of Public Utll!ties 
P. 0. Box 11007 
Tacoma, Washington 98411 

Attention: 

'rhis letter is in reference to the subject bill recently 
introduced and referred to your committee and which should be 
promptly enacted in the best public interest. The background 
of the need for this amendatory legislation has been previously 
discussed with and furnished to the sponsors, Senators Rasmussen, 
Gardner and Peterson (Ted), and is restated herein for your 
full consideration, 

During the routine course of ownership of a municipally 
owned public utility, various types of plant and properties 
are acquired for additions and betterments to the utility 
system. Some of these properties in turn become surplus to 
the utility needs and nonessential to continued effective 
utility service. The orderly procedure for the disposition 
of such properties under the general powers of cities of the 
first class (RCW 35,22.280(3)) has been clouded by the author­
ity and procedure regarding the lease and/or sale of public 
utility works set forth in Chapter 35.94 RCW. Sections 
35,94.020 and .030 require a formalized procedure with a 
confirming approval of the voters on a ballot proposition. 
Such procedure is, of course, desirable where in fact all or 
an integral part of an operating utility is to be so disposed 
of. However, the procedure is completely impractical for 
example in the disposition of property and equipment, lands, 
substations, and other parts and segments of facilities no 
longer required for utility service. Where surplus lands are 
to be leased or sold the purchaser may require substantial 
title insurance and/or require warranty of title and the right 
to convey protecting secondary financing for his projected 
improvements. Chapter 35.94 RCW.as now enacted unfortunately 
prevents this. Thus, more flexibility of procedure is 
desirable and in the best public interest. 

The proposed amendment would accomplish greater 
procedural flexibility in such transactions without repealing 
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CITY OF TACOMA 
DEPARTMENT OF PUBLIC UTILITIES 

Washington State 
Legislature -2- March 20, 1973 

the formalized procedures in the proper situations. The p·ro­
posed amendment merely adds a new section providing that upon 
finding and determination, expressed in a resolution adopted 
by the Legislative authority of the City, that the property 
is surplus and nonessential to continued effective utility 
service, it can be leased or sold in such manner and on such 
terms as are in the best public interest for the orderly 
disposition of the same. 

The flexibility sought is reasonably consistent with that 
long enjoyed by Public Utility Districts under RCW 54.16.180, 
and investor-owned utilities. In many situations the local 
taxing entity will receive additional revenues when the surplus 
properties are returned to taxable status. 

In summary then, _for all these reasons, this is legally 
sound, desirable, necessary and helpful legislation and should 
be promptly enacted in the best public interest. 

Thank you for your assistance. 

Very truly yours, 

()::\'iLoOO 
~Jl<£enedetti 
Director of Utilities 
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DEPARTMENT OF PUBLIC UTILITIES 
A. J. Benedetti, Director 

March 20, 1973 

Washington State Legislature 
The Senate 
Committee on Local Government 
Chairman and Committee Members 

Re: Senate Bill 2835 

Dear Sirs: 

Please address reply to; 
City of Tacoma 
Department of Public Utlllties 
P. 0. Box 11007 
Tacoma, Washington 98i!,11 

Attention: 

This letter is in reference to the subject bill recently 
introduced and referred to your committee and which should be 
promptly enacted in the best public interest. The background 
of the need for this amendatory legislation has been previously 
discussed with and furnished to the sponsors, Senators Rasmussen, 
Gardner and Peterson (Ted), and is restated herein for your 
full consideration. 

During the routine course of ownership of a municipally 
owned public utility, various types of plant and properties 
are acquired for additions and betterments to the utility 
system. Some oi' these properties in turn become surplus to 
the utility needs and nonessential to continued effective 
utility service. The orderly procedure for the disposition 
o:t_~such ro erties under the enerai owers of cities f 
fi:rl3J:;_class RC· . 2.2 o has been clouded b the author-
it and rocedure regardin the lease and or sale of ublic 
utility works set forth in Chap er 3 .9 RCW. Sections 
35.94.020 and .030 require a formalized procedure with a 
conf'irmin a roval of' the voters on a ballot ro osition. 
Such rocedure is of course, desirable were in fact all or 
an in e ral ar of an operatin utility is to be so dis osed 
o. However, the procedure is_ccimple ely impractical for 
example in the disposition of' property and equipment, lands, 
substations, and other parts and segments of' f'acilities no 
longer required for utility servic~. Where surplus lands are 
to be leased or sold the purchaser may require substantial 
title insurance and/or require warranty of title and the right 
to convey protecting secondary financing for his projected 
improvements, Chapter 35.94 RCW .as now enacted unfortunately 
prevents this, Thus, more flexibility of procedure is 
desirable and in the best public interest. 

i,/// . 
The proposed amendment would accomplish greater 

procedural flexibility in such transact; ons wi tboPt repeal in.; 
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CITY OF TACOMA 
DEPARTMENT OF PUBLIC UTILITIES 

Washington State 
Legislature -2- March 20, 1973 

the form lized procedures in the proper situations. The p'ro­
pose m mere ya s a new sec·ion provi ing that upon 
finding and determination, expressed in a resolution adopted 
by the Le islative authorit of the City, that the ro erty 
is surplus and nonessential to con inue e ec ive utill y 
service, it can be leased or sold in such manner and on such 
terms as are in the best public interest for the orderly 
disposition of the same. · 

The flexibility sought is reasonably consistent with at 
long en ·o ed b Public t · it Distric der RCW 
an uives or-owned utjJjty,s. In many situations the local 

-Eaxing·en'tity will receive addi-tional revenues when the surplus 
properties are returned to taxable status. 

In summary then; for all these reasons, this is legally 
sound, desirable, necessary and helpful legislation and should 
be promptly enacted in the best public interest. 

Thank you for your assistance. 

Very truly yours, 

~Q o.00.. 
~ J l Je~ti 
Director of Utilities 
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Amendment to Senate Bill 2835 
By Senator Guess 

On page 1, add a new section following section las follows: 

"NEW SECTION. Section 2. In· the event that the property contained in section 

one of this act is real property (including lands, improvements thereon, and 

any interests or estates) and such real property is to be sold, the following 

additional procedures shall be followed: A written notice particularly 

describing the property to be sold and the time and· place of the sale shall be 

posted in three public places in the city where the sale is to take place, for 

a period of not less than four weeks prior to the date of the proposed "sale. 

Further, there shall be notice of the proposed sale published in a display 

advertisement of no less than two column by two inch or one column by four 

inch size in any daily or weekly legal newspaper of general circulation 

published in the county in which the real property to be sold is situated. 

This advertisement shall appear in the legal notices section and the real 

estate classified section. This publication shall appear for a period of not 

less than four weeks prior to the proposed sale and the notice shall particularly 

describe the property to be sold and the time and place of the proposed_sale: 

PROVIDED, That if there is no legal newspaper published in this county, then 

such notice shall be published in the legal newspaper published in this state 

nearest to the place of sale." 

.. 
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PROPOSED .l\11:EllDHENT TO S ,B. 28J,5 

On line 7 after "any" delete 
tho word "unimproved" and 
nftor "lands", delete the 
word "unusable"• 
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I 

I 
• 
i 

House Local Government Committee 8:00 AM HOB 431 
Saturday, April 7, 1973 

Chairman Joe D. Haussler called the meeting to order at 8:15 a.m. Saturday, 
April 7 in House Office Building 431. He thanked the members of the committee 
and the subcommittee chairmen for their concern and attention during the past 
session of the Legislature in Local Government committee measures. Rep. Amen 
expressed the appreciation of the committee 'for Chairman Haussler's fair and 
able chairmanship. 

HEARING: Chairman Haussler turned the first· portion of the·agenda over to 
Sub comm it tee Chairman Jeff Douthwa i te, and requested t.hat those speaking 
limit their testimony to one pro and one con on each issue. 

SB 2388 Annexation resolutions, final action. Provides that a petition or 
resolution to call an annexation election that is filed with the legislative 

· authority shall be valid for 1 year, and if final action is not taken by the 
expiration of that time,' the resolutio~ shall be considered null and void. 

Chairman Douthwaite called on Jim Guenther to explain the bill, and he 
stated that there had previously been no time requirement on it. Questions 
from the committee expressed concern over the possibility of the same group 
re-signing again at the end of the year, and whether an amendment should be 
added to preclude that possibility. Jim Guenther spoke of the lateness of 
Lime ant::i i..i1t:: 1i::Ji1VtG p;:;!::;!b!1!ty cf +h!i; happening. 

Rep. North inquired if another group could file a petition within the year, 
and the reply was negative. 

EXECUTIVE: 

Rep, Zimmermen offered an amendment to add the word "petition" in two places: 
on line 24, page 1, and line 14, page 2 to make it consistent with the previous 
language. The amendment was adopted. 

Representative Kalich moved SB 2388 out DO PASS AS AMENDED. The motion was 
seconded and carried. 

ESB 2835 Municipal utilities property, disposition 

Chairman Douthwaite asked Mr. Al Brenninger, Tac·oma Public Utilities, to 
expiain the bill. He stated that it was an amendatory legislation to formal 
procedures for the disposition of public utility properties, that it had the 
approval of the Association of Washington Cities, and is basically similar to 
HB 939, previously passed out of the committee. He proposed an amendment 
which would delete al 1 of section 2, and which ha.d been distributed to the 
committee members. 

Mr. Brenninger stated that this deletes the requirement that notice of sale be 
posted and published in·a certain manner. He a_lso pointed out that utility 
property presently must be disposed of the same as other property, with the 
final approval by the voters, and that this bill pertained only to the dispo-
sition of utility property. · 
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p: 2 Minutes 4/7/73 

EXEC UT I VE: 
l i 

i,-: 

I ! 

Rep. Adams moved the adoption of an amendment to delete Section 2 from Engrossed 
SB 2835. 

After discussion, the amendment was adopted. 

Rep. Zimmerman moved ESB 2835 out DO PASS AS AMENDED. 
seconded by Rep. Adams and carried. 

HEARING: Subcommittee Chairman Hugh Kalich, presiding 

I 

The motion was 

ESB 2584 Diking dist. commissioners, compensation. Provides that diking district 
commissioners may receive $8 compensation per day for meeting .attendance, and 
shall receive the same compensation as similar labor does for,all other necessary 
work or services performed in connection with their duties. Provides that such 
compensation sha 11 not exceed $1,000 per year, except during emergencies. 

Representative Haussler explained that this was a district set up by the .people 
themselves, and they tax themselves in order to operate; previously there had 
been some state matching money, but it was principally paid,for by the people. 

In answer to a question from the committee, Mr. Jim Guenther explained that there 
were three commissioners on a diking district commission, and that there were 
97 diking and irrigation districts in the state. 

IlillYl!Yl: 

Representative noted the misspelled word in the Engrossed bill, and moved the 
adoption of an amendment to correct it to read "declare" instead of 11delare11

• 

The amendment was adopted (although spelled correctly in the Senate amendment). 

Rep. Adams moved out ESB 2584 DO PASS AS AMENDED, 
carried. 

HEAR ING: 

The motion was seconded and 

Chairman Haussler presided over the last item on the ·agenda.: 

SSB 2554 Humane societies, county authority. This bil 1 authorizes a county legis­
lati0e authority to grant ~o one or more qualified corporations the authority to 
enforce the chapter on prevention of cruelty to animals. This authority is for 
a period of up to three years. 

Rep. Frances North, sponsor of a similar House Bill (750) spoke briefly explaining 
that this bill now al lows other humane societies to organize under the RCW. 

Virginia Knouse, of PAWS, spoke for the bill, bringing out the fact that many of 
these first-incorporated humane societies no longer function'properly to accom­
plish the desired goal of preventing cruelty to animals, Th~ law says that 
they shal 1 have the authority regardless of their effectiveness. Al lowing more 
than one such organization would insure that tMe job got done. She felt it was 
a start in the right direction, as it was an expensive and l:ar-ge problem. 

Mr. Charles H. McConnell, Washington State Dog Owners Assn. Inc.,• spoke against 
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REPORT TO SPEAKER'S OFFICE 

(Confidential - Please Deliver in Envelope) 
I . . . . 

BILL NO. E.S.B. 2835 BY Senators Rasmussen, Gavdner, and T. Peterson 

BRIEF TITLE Authorizing an additional method for the disposition of certain property 
owned by municipal utilities 

REPORTED BY: Cammi t tee on _..cL::o::.c::.a=l-"G.::o..:v.::e:.:r..:;n:.::m:.:e:.:.n:.:t:_..,(..:2:.:0:...)<-----'----~-----------

COMMITTEE RECOMMENDATION: Do Pass as Amended (15) 

A. 

B. 

c. 

(Indicate number signing report) 

EXISTING LAW: . Utility property ·presently must be disposed of the same as other 
property, that is with final ·approval by the voters. 

PUR:POSE OF BILL AND EFFECT ON EXISTING LAW: 
Authorizes city legislative authorities to sell, lease, or convey property 
originally acquired for public utility purposes. which it determines is surplus 
to the city's needs and not required for public· utility service., Provides for 

'a public hearing. 
Requires the authorizing resolution t~ state the fair market value or 

consideration to be paid and other terms in the oest public interest. 
Provides that present statutory requirements for closed bid procedures, and 

approval by the legislative authority and the voters shall not apply to such 
disposition. 

Provides for the posting and 
property is involved. Provides 
provisions of this section, but 
advertisement. 

and publishing of notices when the sale of real 
that real property offered for sale under the 
not sold; may be sold by negotiation after 

EFFECT 
0

OF AMENDMENT(S): Strikes the second section of 
amendment). Deletes requirements_ that notice of sale 
in a certain manner, 

' the bill (the 
be posted and 

Senate floor 
published 

. FISCAL IMP ACT: 
none 

BILL SUBSTANTIALLY SIMILAR·: (ii' :my) 

No·. 

Ben, ,Toe P, Hauss] er 
Chairman 

(Distribution: 1 copy, with copy of· Bill Digest and amendments attached, to Speaker's Office) 
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Report to Speaker's Office - 2 
Bill No. E .s .B •. 2835 

DRAFTER: Code Reviser:------------------+----'-------------

Other:__:· ___________________ _;_ _____ ..,_-'--'------

PRINCIPAL PROPONENTS: (Individuals and Organizations) 

Al Brenninger, City· of Tacoma, Department of Public Utilities 

PRINCIPAL OPPONENTS: (Individuals and Organizations) · 

None 

PRINCIPAL ARGUMENTS: 

·FOR: This is the same as HB 939 which was passed out of this committee on March 16. 
This bill offere cities a simpler way of disposing of property no longer needed 
for public utility purposes. The public interest is protected by the hearing 
process provided for. 

AGAINST: none 
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.,,,J{~'[l~~~,~~·· 
'.>c" ;;:; HOU!':1" Q'!l'.: REPRESENT A'l'IYES" , ,, -

···:·=~c.--E_n:',g"·cr=6_S_s_·~-~d_'_s=·•_·n_,c,_'_'.=:=;=:_~=r"1"1":":_;=·-"_-_·•C·c;_j_l._1c!cfc~cf_l_!_f_i_;_[_ic(_i_j_rctcjc!c!ClC:,c;c;c;c;_,":-';_c'cr_i;~_1_~c;c~c=,,,~-cc __ :.~ 

·'(T:rpe in Ho~; or Sen.ate Bill,_ ~~lut:ion, or .~~) , . . -:_:··.·,'.,·;•.t:,r.:1,:.,_~.~'..~~.\ .. '. .•. ·.\.~{.,_·,:.:" .• _-,·,',-,·, .. ,·.·,,·. ',-·,:.~.~.·.,i~.'-~-if.' .. :,~~.:,;:.•_.·.•,· ... · .. ·, 

_.~•.'._:,,,;.:, Aid.thO~·:J·~j~·a·::~D-._:~ddjs;;~-ih;~~ 1 · meth;i~J!f t·he --di sj,o~:i fion':'Of<cert~ln~;,.-0perty owned-• by 

-(Type .in brief:title), mun i Ci Pa 1'::l'uti 1 it i esf~/;}:.if:.:\· fi_~'. zt11:•., 

' •.-,,;\~;t\:@·,'. 

; -Teported by Committee ori · Lo---...al Gove:r.nmeXLt (20) 

,..,~ m •'. ·_ • '''.c·,;:~.-'.' ,· . -.:ft£''$"}i,.'..-- --~f,~:~r1tY1,·/.</i' ·- _•, 
Majority Tecommenda:tion:-:Do pass -with-.th~_ifol1.owing Omend--num.t: · 

:':~bir~f~fu~~-l.' 
· .•~ .. end..-:e::1t to En1,; .. rossed Senate Bill No~ 2835 

!-jouse Coi:!!n.1.ttee ... 
by Committee on Local Government 

, · · l'n"' 18 of the encc:rassed bill, strD,e. C ,,~,·~ l oeo1.nn1no on .. - o 
:: i-a.,.- -1 o "' d b t· amendment by Senator Guess as 

all 0 : section 2, adde Y ne 
2.mended by Senator Rasmussen 

--,-. --:.),'..,1...;1?\~-:~ 

,,.-_.. ·-·" 

, _----- ou -; it:,,·:·_.>~ ub · - -tte~ chai~n·· ~- "'" •" - --
• • , ~ ~~L7..~"'fa-~"- ft#,r-~~~:(.C• , -,.g~,.\Waeg .. , 

. :{{ , tt~e-Cb~~~;,:;;~ :4:~~~~:·, '·~:;,, -~~ii' 
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~,;#~~,ii~{~~.);~;:·· 
Blair - ' . "··'•-.•·: · PatterSoii 

::~~ 
' ,\;.;: ·@~_.::.·.i.t .. f.~.~,_~_;:·c;;(( - -~ 

/ti'{~.r:'.'"/ -·,·:?t{ti? 
'-:<_:)-
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Memo re. ESB 2835 

:,;:33 2835 is substantially simLLar to HB 939, which we passed 
ciu":.of committee on Y.i.arch 16. Section l .of ESB 2835 .includes our 
-c,·,,;o 2.mendra~D.ts-- namely striking out nunimproved 11 before t

11andsn on 
;,c~:sel) line 7; a:id striking out nu_r1usable'1

- befo:ce "property1
: on 

:iage 1, line 7. The Senate also added an amendment calling for nublic 
'1c£rings. before the property may be sold. 

ES3 2835 also adds a section 2, whic11 requires bot11 pu::ilished 
ar.d pos'.:;ed notices of sales for real property. The final paragraph 
of' .-~his sect2-on is not precisely written. It is not clear whether 
real property, after the posting and publishing of notices 1-J.as occurred, 

·1'11!"'.dc:l has not been sold, ·must be re-adv-ertised O_efore it may be sold 
:Jy negotia-':ion., or may just be sold by negotiat:..on ~vi thout re-ad7e.r-
-:is ~ n.g. 

Steve Lur1din 
Legal Aide 
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TO, 

FROM, 

STATE OF WASHINGTON 

LEGISLATIVE COUNCIL 
LEGISLATIVE BUILDING 

OLYh\PIA 

MEMORANDUM 

Repiesentative Joe D. Haussler, Chairman 
Local Government Committee 

James W. Guenther 
Executive Secretary 

DATE: April 6, l973 

SUBJECT: Senate ·B:Hl 2835 - Docks, certain family residences 

Authorizes the city, by resolution, to dispose of land, property, or equip­
ment whieh was originally acquired for public utility purposes when j_t is 
deemed to be a surplus by the cityc It is required that such resolution 
shall state the fair market value and the .conditions for such disposition 
of the eguipment. 

Under the :existing law, there is a long, detailed requirement for the 
calling of bids, passing of resolutions and all this appears to be rather 
cumbersome for the purpose of disposing of surplus properties. This act,. 
however, was amended in the Senate so as to set forth some detail as to 
where the notices should ha posted and the requirements of publications, 
so as to assure adequate notice to the public of the availability of such 
lands or equipment which is to be disposed of •. 

JWG:pf 
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Light 

Water 

Belt Line 

DEPARTMENT OF PUBLIC UTILITIES 
A. J. Benedetti, Director 

March 20, 1973 

Washington State Legislature 
The Senate 
Committee on Local Government 
Chairman and Committee Members 

Re: Senate Bill 2835 

Dear Sirs: 

Please address reply to: 
City of Tacoma 
Department of Publlc Utilities 
P. 0. Box 11007 
Tacoma, Washlngton 98411 

Attention; 

This letter is in reference to the subject bill recently 
introduced and referred to your committee and which should be 
promptly enacted in the best public interest. The background 
of the need for this amendatory legislation has been previously 
discussed with and furnished to the sponsors, Senators Rasmussen, 
Gardner and Peterson (Ted), and is restated herein for your 
full consideration. 

. 

During the routine course of ownership of a municipally 
owned public utility, various types of plant and properties 
are acquired for additions and betterments to the utility 
system, Some.of these properties in turn become surplus to 
the utility needs and nonessential to continued effective 
utility service. The orderly procedure for the disposition 
of such properties under the general powers of cities of the 
first class (RCW 35.22.280(3)) has been clouded by the author­
ity and procedure regarding the lease and/or sale of public . 
utility works set forth in Chapter 35,94 RCW. Sections 
35.94,020 and .030 require a formalized procedure with a 
confirming approval of the voters on a ballot proposition. 
Such procedu1°e is, of course., desirable where in fact all or 
an integral part of an operating utility is to be so disposed 
of. However, the procedure is completely impractical for 
example in the disposition of property and equipment, lands, 
substations, and other parts and segments of facilities no 
longer required for utility service, Where surplus lands are 
to be leased or sold the purchaser may require substantial 
title insurance and/or require warranty of title and the right 
to convey protecting secondary financing for his projected 
improvements, Chapter 35,94 RCW .as now enacted unfortunately 
prevents this. Thus, more flexibility of procedure is 
desirable and in the best public interest. 

("" The proposed amendment would accomplish gre~ter . 
procedural flexibility in such transactions without repealing 
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CITY OF TACOMA 
.JEp).; ,JTMENT OF PUBLIC UTILITIES 

Washington State 
Legislature -2- March 20, 1973 

the formalized procedures in the proper situations. The p·ro­
posed amendment merely adds a new section providing that upon 
finding and determination, expressed in a resolution adopted 
by the Legislative authority of the City, that the property 
is surplus and nonessential to continued effective utility 
service, it can be leased or sold in such manner and on such 
terms as are in the best public interest for the orderly 
disposition of the same. 

~ The flexibility sought is reasonably consistent with that 
long enjoyed by Public Utility Districts under RCW 54.16.180, 
and investor-owned utilities. In many situations the local 
taxing entity will receive additional revenues when the surplus 
properties are returned to taxable status. 

In summary then, for all these reasons, this is legally 
sound, desirable, necessary and helpful legislation and should 
be promptly enacted in the best public interest. 

Thank you for your assistance. 

Very truly yours, 

~~ofrQ. 
~ J l <£enedetti 
Director of Utilities 
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INFORMATION RE: SENATE BILL NO, 2835 

Municipal utilities property, disposition 

SENATE J3JLL 2835 is amenclatory legislation to formal procedures for 
the disposition of Public Utility properties contained in RCW Ch. 35. 94. - - ...... --~ uthorizes the sale or lease of lands, propert or e ui )ment of a 
cit -owned Public Utility found by resolution of its legislative authority 
to be sur)lus to the city's needs and not recuired for Jrovidin · conti1 
effective u ic ut1 it, service, at the air market value rent or 
cons1 era 10n state in he resolution and subject to such other terms and 
conditions as the local legislative authority deems to be in the best public 
interest. 

This is with the approval of the AWC and at the request of cities owning and 
operating Public Util11je~~.J?l·ovide greater flexibility for disposition 
of such surplus pror{~fi~)\eto properly clear all title and warranty clouds; 
to return the properties to taxable status; and to provide authority similar 
to that authorized for public utility districts and inherent in privately-owned 
companies. 

1;;11 
ThiS,fi?'B)>Q~ot;J a,nenanrcrrt will accomplish procedural flexibility in such 
transactions without repealing the formalized procedures r~ired in the ~ 
situations involving utility operating plant and properties. ',few CA-, :J.S-:tff'/ - - - -
Sen afc. t:.bM?n,if-1-ee l#r,,,,e11.rl h,-e;,-r- ;;.s.r~ re..r pu 6/4:r. 
A~a,-.;.,,,, "'7 e~n)'-'n1:.-/2;.,, 1...1 • .11'f1, rh-e 4":.r,P • .,;.,.,,-.,,,, 
pf s~el, ~,,,.,.,I'~,...,,." es~ 
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state of Washington 
43rd Legislature 
1st Extraordinary Session 

SENATE BILL NO. 2835 

By Senators Rasmussen, Gardner 
and Peterson (Ted) 

Read first time March 14, 1973, and referred to committee on LOCAL 
GOVERNMENT. 

AN ACT Relating to the sale or lease of municipal utilities; and 

2 adding a nev section to chapter 35.94 RCW. 

3 EE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 

NEW SECTION. Section 1. There is added to chapter 35. 94 RCll 

5 a nev section to read as follows: 

6 Whenever a city shall determine, by resolution of its 

7 legislative authority, that any unimproved lands, unusable property, 

8 or eguipment originally acquired for public utility purposes is 

9 surplus to the city's neeil.s and is not reguired for providing 

10 continued public utility service, then such· legisl.ative a11thority by 

11 resolution may cause such lands, property, or equipment to be leased, 

12 sold, or conveyed. such resolution shall state the fair market value 

13 or the rent or consideration to be paid and such other terms and 

14 conditions for such disposition ,as the legislative authority deems to 

15 be in the best public interest. 

16 The provisions of RCi 35.94.020 and 35.94.030 shall not apply 

17 to dispositions authorized by this section. 

-1-
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,•''". ,,·• ;•,. -•-"-···'····· t:··:.·.~:zr·;:;_,'11:~·2t:'~-.···:t''Il 

lti.· •. -.• .. ~.-iii '~ 

CERTIFICATION OF ENROLLED ENACTMENT 

SENATE BILL NO_.c.2::..83'-'5'--

CHAPTER NO•----

PaHed the Sc11nt·,,_ __ A.::p_r_i_l_3..:, ___ _,9_!2_ 

Yen;, __ q..:q_ Na;·•~ __ 2_ 

April 13, 73 P11sscd the IioJIS'-< ---'----"-'-----119. ___ _ 
as 1'.mended 

Yeas ___ .9,JL __ _ 

The Senate concurred in the 
House umcndmcnt and CERTIFICATE 
passed the bill ns 
amended April 13, 1973. 

Nays __ a_ 

I, SJd,ze3• R, S,zydcr, SecreJar_y of the Scuntc of the 
St:1tc of IF ashiugJrw do bc,.eln certify th,1t Jbc ntJ,u:hcd 
is eurolfrd S1iunlc JWJ No,_ .... f..f, .. 3-.. :?. .. , .... as p,rssed by 1he 
Scu,zlc ,wd the I-louse of Rr:J1rtsc1J1,1liL'CS 011 the d,1tes 
hc,rcon sci /orJh. 

,, . , I l)Q 

. •)\ ~ , : . l 
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~-,~-

i 
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'''ll 

1- .J, 
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E?JGROSSED SENATr:: DILL no. 2835 

Stntc of 1'Jusld.ngton 
43r<l L8gislaturc 
1st E>:truorc1inu.ry Session 

Dy Scn~tors nas~ussen, Gardner 
al'ld. rcterson (~'eel) 

Rec1.<l first time Mar_ch 14, 1973, and referred to Committee on LOCAL 
GOVERW·!E11T. 

1\N l\CT Relating to the sale or lease of municipal utilities; and 

2 adding a new section to chapter 35.94 RCI-1. 

3 BE IT TlNACTED BY THE LEGISLATURE OF Tllll STATE OF' WASHINGTON: 

NEW SECTION. Section 1. There is added to chapter 35.9L~ Ren· 

5 a new section· to read as follm:rs: 

6 Whenever a city shall determine, by resolution of its 

7 legislative authority, that any lands, property,. or equipment 

8 originally acquired for public utility purposes is surplus to the 

9 city 1 s needs and is not required for providing continued public 

10 utility service, then such legislative authority by reso-lution and 

11 after· a public hearing_rnay cause such lands, property, or equipment 

12 to be leased, sold, or conveyed •. Such resolution shall state the 

13 fair market value or the rent or consideration ~o be_ paid and such 

1 LI other terms and conditions for such disposition as the legislative 

15 authority deems to be in the best public interest. 

16 The provisions of RCW 35.94.020 and 35.94.030 shall not apply 

17 to dispositions .authorized by this section .. 

_,_ 
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1 

ENGROSSED SENATE BILL NO. 2835 

State of Washington 
43rd Legislature 
1st Extraordinary Session 

By Senators Rasmussen, Gardner 
and Peterson (Ted) 

1 

2 

3 

4 

Read first time March 14, 1973, and referred to Committee on LOCAL 
GOVERNMENT. 

AN ACT Relating to the sale or lease of municipal utilities; 

adding a new section to chapter 35.94 RCW. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 

NEW SECTION. Section 1 • There is added to chapter 35.94 

5 a new section to read as follows: 

6 Whenever a city shall determine, by resolution of 

and 

RCW 

its 

7 legislative authority, that any lands, property, or equipment 

SB -(, 

2835; 

002 

PARTJ'._ 

;001 

7 

8 

8 originally acquired for public utility purposes is surplus to the 9 

9 city's needs and is not required for providing continued public 9 

10 utility service, then suc'h legislative authority by resolution and 10 

11 after a public hearing may cause such lands, property, or equipment 11 

12 to be leased, sold, or conveyed. Such resolution shall state the 12 

13 fair market value or the rent or consideration to be paid• and such 13 

14 other terms and conditions for such disposition as the legislative 14 

15 authority deems to be in the best public interest. 

16 The provisions of RCW 35.94.020 and 35.94,030 shall not apply 

17 to dispositions authorized by this section. 

18 NEW SECTION. Section 2. In the event that the property 

14 

15 

16 

17 

19 contained in section one of this act is real property (including 18 

20 lands, improvements thereon, and any interests or estates) and such 19 

21 real property is to be sold, the following additional procedures 19 

22 shall be followed: A written notice particularly describing the 20 

23 property to be sold and the time and place of the sale shall be 21 

24 posted in three public places in the city where the sale is to take 22 

2'5 place, for a period of not less than four weeks prior to the date of 22 

26 the proposed sale. Further, there shall be notice of the· proposed 23 

27 sale published in a display advertisement of no less than two column 24 

-1-

ESB 2835 

781



-
1 by two inch or one column by four inch size in any daily or weekly 24 

2 legal newspaper of general circulation published in the county in 25 

3 which the real property to be sold is situated. This advertisement 26 

4 shall appear in the leg;,.l notices section and, the real estate 27 

5 classified section. This publication shall appear once a week for 27 

6 four consecutive weeks prior to the proposed sale and the notice 28 

7 shall particularly describe the property to be s,old and the time and 29 

8 place of the proposed sale: PROVIDED, That if there is no legal 29 

9 newspaper published in this county, then such notice shall be 3 0 

10 published in the legal newspaper published in this state nearest to 31 

11 the place of sale. 31 

12 Real property offered for sale but not sold, under the 32 

13 provisions of this section may be sold after advertisement, by 33 

14 negotiations. 33 

-2-
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Bill~□- E.S~5. 2835 

- • ,.. ,....,. -1 A_ut-"no~_i'zin5, an. cdcL:.:.io:ic.l ::s:ethoa for the Cisn_ c~i::ion of certain ·_:Jror: __ ertv br•"'-T ,·-,.- c.• .t!.. - .;;; • -

--~~~1~d-b), rr-in'.i.cJ..?C.i. ui:i l.t~c:,. 

Reported :By: Cm::o.itte:= on _L_o_c._~_-_l_G_o_·_·'_"'_"_-_,::i_.e_n_t_(.:.._2_0_) _______________________ _ 

Authoriz£:s cit.y 1.ef_isl2.ti·,le 2.ut':"-,ori:::ies LO sell~ lec:.sE.., or convey property 
originally acquire~ for public utility purposes t~hich it deter:nines is surpJ.us 
to the cityts needs and not Te~:..:ircd for public utility servicet Provides for 
2 public he2ring. 

Requires the .authorizing re.solutioa to state the fair market value or consideration 
to be p2id 2nd other terms in the best public interest • 

.Provides that present statutory ~e~uirements for ciosed bid procedures~ and 
,.:"i,·- approval by,,the _legislative authority and the voters sh.all not apply to such 

Provides for the posti:1g a:id publishing of notices when the sale of real property 
is ·involved. Pro\,ides that rec.l property offered for sale under the provis.ions 

this section, but not sold, may be sold by negotiation after advertisement. 

·COMMITTEE AMEN1)!£'.h'T: Strikes the second section 6f the bill (the Senate floor 
amendment)..,.' Deletes requi:re.ments thzt notice of sale be posted and published 
inc certain marr~er. 

','t-•,, .1 ~ 
-~ -·--•·, 

J Digester 
S. Lundin 

... tpprosred Rep .. Joe D .. H2uss1e·r 
Co --•i~t2E C~2ir=2.a 

April 7, 1S73 

(Distributio~: Rouse }f2.jo::-ity C2.uc:.:.s - 6 COcJC.2S) . -~- - __ -, 
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House Committee Amendment to Engrossed Senate Bill No. 2835 
By Committee on Local Government 

On page 1, beginning on 1 ine 18 of the engrossed bi 11, strike 
all of section 2, thus striking the amendment by Senator Guess 
as amended by Senator Rasmussen. 

, . , 
-~'.,:...,-­c, 
_.,:?/( 
\.,--~ 
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HOUSE OF REPRESE:r-.'TATIVES 
Olympia, Washington 

~R=ou=•:.=s:.=e'-=B'-'i'-'l'-'l=----------------------------------- No 939 
(Type in Bouse or Senate B~ Resolution, or Memorial) 

Authorizing an additional method for the disposition of certain property owned by 

(Type in brief t±l:le) 

municipal utilities. 

reported by Committee on_:L::==:::l_G=.o=.~:.:e:::t"":.:=-="'=-t~{~2:.:0'..!)~----------------

Majority recommendation: Do pass with the joi!owing amendment: 
' -- ,.,- . ' __ ,.--:· 

··J~f~{L _,,_}&~ft~~:"'"·"'";_.;,0 .:.~~·•·,="·;~.,-, ...• ,=~--~~-~..;-;;..· ...,.,_·.,<<':i:~r--:· ",.,';.-, ,c 

Hou3 e Co"IT'.IIlittee Ai.uendment to House Bill No. 939 
by committee on Local Govern.ment 

1 1 . 7 ft n ~11 s~-ika. uunimprovedn and In section ~ ine , a er any L•---
after 1112.nds, '' strike ''unusable'' 

// v 
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REPORT TO SPEA_KER'S OFFICE 

(Confidential - Please Deliver in Envelope) 

BILL NO ._H_._• _B_, _9_3_9 _____ _ BY Representative Kelley 

BRIEF TITLE Authorizing an additional method for the disposition of certain property 
m·med by municipal utilities 

REPORTED BY: Committee on -=L=o=c=a=l:.....G=·=o=v=e=r=r_L~_,£~•r='=t_,(=?=O~)'---------------------­

COMMITTEE RECOMMENDATION: Do Pass as Amended (16) -=..:_.:c_=.::..::.....::=-=-=-=--==--'-':.:..!.----,----,--,-------:--------,­
( indicate number signing report) 

A. EXIST"ING LAW: See RCW 35,94. 

B. PURPOSE OF BTLL Mil EFFECT ON EXISTING LAW: 

Authorizes city legislative authorities to sell~ lease, or convey property 
originally acquired for putlic utility purposes which it determines is surplus 
to the cityis needs and not required-for· public utility se:rviceji 

Requires the authorizing resolution to state the fair ~2rket value or 
consideration to be paid and other terms in the best public interest. 

Provides that present statutory requirements for closed bid procedures, 
~nd approval by the legislative authority and the voters shall not apply 
to such dispositionso 

C. EFFECT OF AMEJ.'lDMR..'lT ( S) : 

Refines language with regard to what property may be disposed of in ~his :manner; 
deletes unnecessary adjectives. 

FISCAL IMPACT: 

none 

BILL SUBSTANTIALLY SIMILA-R: (it :my) 

No-. 
Rep. Joe D. Haussler 

Chairman 

(Distribution: 1 copy, with copy of Bill Digest and amendments attached, to Speaker's Office) 
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Report to Speaker's Office - 2 Bill No.R• B. 939 

DRAFTER: Code Reviser: Jim Kaeding ------~----------------------------
0th er: ---------------------------------------

PRINCIPAL PROPONENTS: (Individuals and Organizations) 

Bob Bartel, Assn of Wash Cities 

Paul Jo Nolan. Tacoma Public Utilitie-s 

PRINCIPAL OPPONENTS: (Individuals and Organizations) 

none 

PRINCIPAL ARGUMENTS: 

SEE ATTACI-H,ZNT -o 

AGAL"!ST: None 
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Li'ght 

Water 

Belt Lina 

DEPARTMENT OF PUBLIC UTILITIES 
A. J. Benedt?tti, Director 

J\'arch 5, 1973 

Washington State Legislature 
House of Representatives 
Corr,mittee on Local Government 
Chairman and Corrunittee Members 

Re:. House Bill 939 

Dear Sirs: 

Fle.;,sa address reply to: 
City of Tll:coma 
Daoartm&nt of Publit;: Utilities 
P. 0. Box 11007 
Ta.coma. Washington 9841 i 

Attention: 

This letter is in reference to the subject bill recently 
introduced and referred to your conm,ittee and which should be 
promptly enacted in the best public interest. The background 
of the need for this amendatory legislation has been previously 
discussed with and furnished to the sponsor, Representative 
Kelly, !3-nd is restated herein for your full consideration. 

During the routine course of ownership of a municipally 
owned public utility, various types of plant and properties 
are acquired for additions and betterments to· the utility 
system. Some of these properties in turn become surplus to 
the utility needs and nonessential to conti..nued effective 
utility service. The orderly procedure for the disposition 
of such properties under the general powers of cities of the 
first class (RC,·l 35.22.280(3)) has been clouded by the author­
ity and procedure regarding the lease and/or sale of public 
utility worlrn set forth in Chapter 35.94 RCW. Sections 
35,94.020 and ,030 require a formalized procedure with a 
confirming approval of the voters on a ballot proposition. 
Such procedure is, of course, desirable where in fact all or 
an integral part of an operating utility is to be so disposed 
of. However, the procedure is completely impractical for 
example in the disposition of property and equipment, 
unimproved lands, substations, and other parts and segments 
of facilities no longer usable. Where unimproved surplus 
lands are to be leased or sold the purchaser may require sub­
stantial title insurance and/or require warranty of title and 
the right to convey protecting secondary financing for his 
projected irnprover:1ents. Chapter 35.94 RCW as now enacted 
unfortunately prevents this. Thus, more flexibility of 
procedure is desirable and in the best public interest. 

The proposed amendment would accomplish greater 
procedural flexibility in such transactions without repeal­
ing the formalized procedures in the proper situations. 
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,rY 6F TACOMA 
,MENT OF PUBLIC UTILITIES 

Washing.ton State 
Legislature 

• 

.-2- March 5, 1973 

The proposed amendment merely adds a new section providing 
that upon a finding and determination, expressed in a resolution 
adopted by the Legislative authority of the city, that the 
property is surplus and nonessential to contrinued effective 
utility service, it can be leased or sold in such manner and 
on such terms as are in the best public interest for the 
orderly disposition of the same. 

The flexibility sought is reasonably consistent with that 
long enjoyed by Public Utility Districts under RCW 54.16.180, 
and investor-owned utilities. In many situations the local 
taxing entity will receive additional revenues when the surplus 
properties are returned to taxable status. 

In summary then, for all these reasons, this is legally 
sound, desirable, necessary and helpful legislation and should 
be promptly enacted in the best public interest. 

Thank you for your assistance. 

Very truly yours, 

~ \'~o filt 
';:--~ .tBenedetti 
Director of Utilities 
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HOUSE LOCAL GOVERNHENT COMM !TTEE 
March 16, 1973 

HOB Room 431 
2:00 PM 

Chairman Haussier cai1ed the meeting to order and ca11ed the CQumitteets 
attention to two biils which had had previous hearings: HS 564 and HS 685. 

EXECUTIVE SESSION: 

HB 564 - Annexation elections, petitioning - Rep .. Patterson moved that we 
reconsider HB 564 for the purpose of the adoption of the amendment. Motion 
carried. 

The chairman ca·11 ed on Mr.. Bob Barte i of the Association of Washington 
Cities who '.·lished to restore some of the original language in the law, 
which involved deleting a portion .of the amendment previously proposed .. 
The changes in the amendment were p1aced in the memberst books. 

Rep~ Nelson moved that the committee adopt the three amendments which had 
been distrfbutedo Rep. Blair moved an amendment to the amendment to strike 
the reference to county commissioners and substitute the wording 11 1egis1ative 
authority11

• The motions carried and the amendments adooted,. 
-""JS}. 

Rep. Patterson moved the bii 1 out DO PASS AS AMENDED. Motion ca1r-1ed. 

HB 685 Fire protection, adjacent -state Jands - Rep~ Patterson moved 
that we reconsider HB 685 for the purpose of the adoption of an amendment~ 
Motion was seconded and carried. 

Rep .. Kuehnle moved the amendment. He explained the wording. Rep,,_· Douthwa i te 
raised a question with 1egard to the 1anguage, referring to the University 
of Washington, and his concern; as noted at the previous hearing .. Rep'°" 
Kuehnle explained this measure v-;ou1d have no bearing on agencies inside the 
city. 

Chainnan Haussler asked Mr .. Ernie Swanson, Washington Fire. Commissioner'S 
Assoc 0 , to speak to this point .. He explained that they do not have any 
j uri sd ict ion within any incorporated area v-;hatsoever.. He further stated 
that smai 1 institutions within a town might contract with a town, but this 
would be an exception. 

Rep
0 

Frances ·North asked about fiscal imp~ct. Mr~ Swanson stated the reason 
for not having it was because they \.'Jere not asking for any particular 
amount of money.. He stated ~this was so they cou1 d negot? ate first hand., 

Rep. Zimmerman asked if the ru1es cou1d be suspended so they could go 
back for one further amendmentp Repa Kuehnle moved an awendment to the 
amendment, placing an effective date of J~1y 1, 1974 .. The motion carried~ 

Rep .. Ka1 ich moved HB 685 out DO PP,SS AS AMENDED. The motion was seconded 
and carried .. 

Sub comm it tee Chairman Jeff Douthw2 i t::e_::c~h~a]iJ:r:.<;_E":~fW~"'-"";..1;~_.·_.~-;-.<;,,~L.C~tJ'l:J.e"--~ 

-~~~___,......-..,....-;.-,-:-:---:--,..,..,.,­
HB 939 Mun1c1pa! utilities, property disposftion - Authorizes city 
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Page 16 

authorities to sell~ Tease, or convey property origina1ly acquired for 
pub) ic uti 1 ity purposes which. it detennines is surplus to the city's needs 
and not required for pub J k utility service. 

Requires the authorizing resolution to state the fair market 1/alue or 
consideration to be paid and other tenns in the best public interest. 

Provides that present statutory requirements for closed bid procedures, 
and approval by the legislative authority and the voters shall not apply 
to such dispositions. 

The committee amendment refines language with regard _to what property may 
be disposed of in this manner; deletes unnecessary adjectiveso 

Chaiman Douthwaite called on Mr. Paul J. Nolan, Deputy City Attorney for 
the_Taccma Public Utilities, who had distributed a Tetter to the members 
of the committee- setting forth his favorable position on the proposed 
legislation. He stated it was an amendatory-bl!l and outlined the existing 
law. He stated this would place property back on t~tax ro.Jls, and provide, 
a modern and conservative way to dispose of the property. He stated he 
had talked with the city attorney of Seattle who agrees siith him in the need 
for this bill, which is an amendatory bill ,-,hich allows the municipal 
utility districts the same privileges in this instance as other public 
and private utility districts. 

EXECUT!VE SESSION: 

Bob Bartel of the Ass 1 n of Washington Ci'ties, supported the bill. Rep. 
Kuehnle suggested a word change on Pagel, Sec. l, Line 7. Rep. Adams move 
the adoption of this amendmer1t. lt was seconded and carried. Rep. 
Kuehnle moved HB .939 and DO PASS AS AMENDED. 

, ,es, six year street program - Rep. Kraebel, prime sponsor, explained 
thatttflis remoVeS: the requirement that cities with urbari areas. must have a 
six year program for arterial street construction,. as well as the requirement 
that each county having an urban area must have a six year program for 
arterial road construction. !t repeals certain sections, as well as the 
requirement for urban arterial board to report to the highway commission and. 
the joint CQ71111ittee on hig~#ays about tha~evelopment of these six year 
programs. 

Rep. Kraabel passed out material and suggested an amendment to the bill 
v1hich would reinstate certain material deleted in the measure. He referred 
to Page 2, 1 ines 18, 22, and. 23, and felt they should no longer be stricken. 
A gr-eat deal of discussion followed regarding the possibility of removing 
this bill from the Local Government Committee and placing ft in the Transportation 
C:::,mmittee,,. Chairman Hauss 1 er suggested hearing the peop 1 e t-;ho had p fanned 
to testify .. A motion on removal of the bi11 from the commtttee v,as 1r;ithdrawn 
by Rep. Laughlin. 

Opposing the b-i11 was Mr~ Roger Polzin of the Urban Arterial Board, who.spoke 
at length on the _need for reinstating the deleted Tines_, and feared lawsuits 
from _those areas who anticipated- the continuance of the progr2m~ The 
balan·ce of the funds in the program was announced as approx-imate1y eleven 

million do.1lars out of.the original aliotr.ient of two hundred mii1Ion~dol1ars., 
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House Committee Amendment to House Bill No. 939 
by Committee on Local Government 

In section 1, line 7 • after "any" strike "unimproved" and 
after "lands," strike "unusable" 
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BILL DIGEST FORM 

By Representative Kelley Bill No. H. B. 939 

Brief Title: Authorizing an additional method for the disposition of certain property 
awned by municipal utilities 

Reported By: Connnittee on Local Government (20) 
...::.... _ _.:....--____ ....!...._.:..!:..._ ____ ~--------

Connnittee Reconnnendation: Do Pass as Amended (16) 
(Indicate number signing report) 

Authorizes city legislative authorities to sell. lease, or convey property 
originally acquired for public utility purposes which it determines is surplus 
to the city's needs and not required for public utility service. 

Requires the authorizing resolution to state.the fair market value or 
consideration to be paid and other terms in the best public interest. 

Provides that present statutory requirements for closed bid procedures, 
and approval by the legislative authority and the voters shall not apply 
to such dispositions. 

COMMITTEE AMENDMENT: Refines language with regard to what property may be 
disposed of in this manner; deletes unnecessary adjectives. 

Digester ____ s_._L_un_d_i_n __________ _ 

Approved __ R_e:..p:..•_J_o_e_D_._Ha_u_s_s_l_e_r ______ _ 
Connnittee Chairman 

(Distribution: House Majority Caucus - 6 copies) 
(Include or attach any amendments) 

Date _Ma_r_c_h_l6_,_1_9_7_3 __ _ 
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BILL DIGEST FORM 

By Representative Ke1 ley Bill No. H. B. 939 

Brief Title: Authorizing a.n additional method for the dis'position of certain property 
owned by municipal utilities 

Reported By: Committee on Local Government (20) ---------'--'-----------------
Committee Recommendation: 

(Indicate number signing report) 

Authorizes city legislative authorities to sell, lease, or convey property 
originally acquired for public utility purposes which it determines is· surplus 
to the city;s needs and not required for public utility service4 

Requires the authorizing resolution to state the fair w2rket value or 
·cor1sideration ·to···be· "pa'id · a-trd ·other ··terms· •in•··the ··b'e·st pub'lic · int'erest,. 

Provides that present statutory r~quirew~nts for closed bid procedures, 
and approval by the legislative authority and the voters shall not apply 
to such dispositions. 

Digester S. Lundin 

Approved ---------------------Committee Chainnan 

(Distribution: House Majority Caucus - 6 copies) 
(Include or attach any amendments) 

Date __________ _ 
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........ ASHINGTON LAWS L 1973 1St EX. SeSS.------- Ch. -94

new section to chapter 9.45 RCW; and prescribing penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Section 1. TPhera. is added to chapter 9.45 RCN a

new section to read as follows:

Any person who intentionally and knowingly obtains broadcast

signals from a cable antenna television system by making any

connection by wire to the cable, excepting from the wall outlet to

the set, and who makes the connection without the consent of the

operator of the system and in ord-r to avoid payment to the operator

shall be guilty of a misdemeanor.

Passed the Senate April 3, 1973.

Passed the House A.pril 14, 1973.

Approved by the Governor April 2C, 1973.

Filed in Office of Secretary of State April 23, 1973.

CHAPTER 95

[Engrossed Senate Bill No. 2835]

MUtNICIPAL UTILITIES--SURPLUS

PROPERTY DISPOSAL AUTHORITY

AN ACT Relating to "he sale or lease of municipal utilities; and

adding a new section to chapter 35.94 RCW.

BE IT ENACTED BY TPHE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Section 1. There is added to chapter 35.94 RCW

a new section to read as follows:

Whenever a city shall determine, by resolu~ion of its

legislative authority, that any lands, p-roperty, or equipment

originally acquired for public utility purposes is surplus to the

city's needs and is not required for providing continued public

utility service, then such legislative authority by resolution and

after a public hearing may cause such lands, property, or equipment

to be leased, sold, or conveyed. such resolution shall state th~e

fair market value or the rent or consideration to be paid and such

other terms and conditions for such disposition as the legislative

authority deems to be in the best public interest.

The provisions of RCW 35.94.C-20 and 35.94.C30 shall not apply

to dispositions authorized by this section.

Passed the Senate April 13, 1973.

Passed the House April 13, 1973.

Approved by the Governor April 20, 1973.

Filed in office of Secretary of State April 23, 1973.

[ 695 1
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City of Tacoma
Office of the City Clerk 

CERTIFICATE OF CITY CLERK 

I, Doris Sorum, City Clerk of the City of Tacoma, Washington, do hereby 

certify that the attached is a full, true and correct copy of Resolution No. 39902 

adopted by the City Council on December 19, 2017. 

Dated this 16th day of January 2020. 

733 Market Street, Room 11 I Tacoma, Washington 98402-3701 I (253) 591-5505 I Fax (253) 591-5300 
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Req. #17-1345 

RESOLUTION NO. 39902 

BY REQUEST OF MAYOR STRICKLAND AND COUNCIL MEMBERS CAMPBELL, 
IHSEN, AND MELLO I 

3 A RESOLUTION related to Click! Network; urgently requesting the Tacoma 
Public Utility Board to contractually require all internet service providers 
using Click! Network to abide by the Click! Network Open l:nternet Policy 
supporting net neutrality. 

4 I I 

5 

6 WHEREAS the City of Tacoma, Department of Public Utilities, Light 

7 Division (d.b.a. "Tacoma Power") owns a hybrid fiber-coaxial ("HFC") 

8 

9 

communications network that delivers cab.le television, broadband internet, and 

. other services within Tacoma Power's service area through its 
10 I 

11 
, Telecommunications Section, Click! Network (d.b.a. "Click! Network"), and 

12 ' 

13 

14 

15 

16 

17 , ' 

WHEREAS, as a result of prior policy decisions, Tacoma Power provides 

wholesale broadband internet service to local Internet Service Provider ("ISP") 

companies, which, in turn, retail the broadband internet service to end-use 

customers, and 

WHEREAS Click! Network has adopted an Open Internet Policy 

18 supporting the principles of net neutrality; specifically, Click! Network does not: 

19 

20 

21 

22 

23 

24 

25 

26 

• Discriminate among specific uses, or class of uses, on its network

• Impair, degrade, or delay VoIP applications or services that compete
with ,its video services or services of its affiliates

• Impair, degrade, delay or otherwise inhibit access by customers to
lawful content, applications, services, or non-harmfu'I devices

• Impair free expression by slowing traffic from certain websites

• Demand pay-for-priority or similar arrangements that directly or
indirectly favor certain traffic over other traffic

-1-
Res17-1345.doc-BF/bn 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

• Prioritize its own applications, services, or devices or those of its
affiliates

• Block lawful content, applications, services, or non-harmful devices,
subject to reasonable network management as defined below and in its
Acceptable Use Policy, and

WHEREAS the United States Federal Communications Commission 

("FCC") has repealed existing federal regulations requiring ISPs to abide by net 

neutrality principles, and 

WHEREAS the City Council fully supports the Click! Network Open 

Internet Policy and wants to ensure that ISPs using Click! Network are 

contractually bound to abide by the Click! Network Open Internet Policy to 

ensure that users of Click! Network are not adversely impacted by the actions 

taken by the FCC; Now, Therefore, 

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF TACOMA: 

Section 1. That the City Council hereby urgently requests that the Tacoma 

Public Utility Board require Click! Network to include in all contracts with current 

and future ISPs, as a condition to use Click! Network, that the ISPs abide by the 

Click! Network Open Internet Policy. 

-2-

Res 17-1345.doc-BF/bn 
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1 Section 2. That the proper officers of the City are hereby authorized to 

2 enter into contracts with ISPs to implement the intent of this resolution. 

3 

4, 
' 

5 

6 

8 

Adopted 

Attest: 

City Clerk 

DEC 1 9 2017 

9 Approved as to form: 

10 ,1/,t,l/.c
,,,, 

(',�t
'-( 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

City Attorney 

�es 17-1345.doc-BF/bn 

Mayor 

-3-
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Broadband Opportunity Council 
Report and Recommendations 

 
 

Pursuant to the Presidential Memorandum on 
Expanding Broadband Deployment and Adoption by 

Addressing Regulatory Barriers and Encouraging 
Investment and Training 

 
 

August 20, 2015 
 
 

Co-Chairs: 
 
 

Secretary Penny Pritzker, U.S. Department of Commerce 
Secretary Tom Vilsack, U.S. Department of Agriculture 
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Broadband Opportunity Council 

3│ Broadband Opportunity Council August 20, 2015  

Executive Summary 
“Access to high-speed broadband is no longer a luxury; it is a necessity for American 
families, businesses, and consumers.  Affordable, reliable access to high-speed 
broadband is critical to U.S. economic growth and competitiveness.  High-speed 
broadband enables Americans to use the Internet in new ways, expands access to 
health services and education, increases the productivity of businesses, and drives 
innovation throughout the digital ecosystem.” – President Barack Obama 

 
The United States continues to experience unprecedented growth and innovation in broadband and 
in the advanced applications and services it enables. While the benefits of increased broadband 
access and adoption are widespread, barriers like income and geography keep many Americans 
from taking advantage of the economic, educational and social benefits of broadband access. To 
make sure that the Federal government does everything within its power to support broadband 
deployment and adoption, on March 23, 2015, President Obama signed a Presidential 
Memorandum (Memorandum) “Expanding Broadband Deployment and Adoption by Addressing 
Regulatory Barriers and Encouraging Investment and Training.”1 The Memorandum created the 
Broadband Opportunity Council (Council) and tasked it to produce specific recommendations to 
increase broadband deployment, competition and adoption through executive actions within the 
scope of existing Agency programs, missions and budgets. This Report responds to that directive. 
 
The Council presents four overarching recommendations:  

1. Modernize Federal programs to expand program support for broadband investments.  
2. Empower communities with tools and resources to attract broadband investment and 

promote meaningful use. 
3. Promote increased broadband deployment and competition through expanded access to 

Federal assets.   
4. Improve data collection, analysis and research on broadband. 

 
To pursue these objectives, Federal Agencies will take dozens of actions over the next 18 months. 
These include commitments to: 

• Modernize Federal programs valued at approximately $10 billion to include broadband as 
an eligible program expenditure, such as the Department of Agriculture’s (USDA) 
Community Facilities (CF) program, which will help communities around the country bring 
broadband to health clinics and recreation centers;  

• Create an online inventory of data on Federal assets, such as Department of the Interior 
(DOI) telecommunications towers, that can help support faster and more economical 
broadband deployments to remote areas of the country; 

• Streamline the applications for programs and broadband permitting processes to support 
broadband deployment and foster competition; and 

• Create a portal for information on Federal broadband funding and loan programs to help 
communities easily identify resources as they seek to expand access to broadband.  

 
The Council proposes continuing actions in support of its mission, including monitoring agencies’ 
progress in implementing the action items in the Report and exploring additional steps to further 
the goals set forth in the Presidential Memorandum.  
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Broadband Opportunity Council 

4│ Broadband Opportunity Council August 20, 2015  

1. Introduction 

Progress to Date 
Day by day, access to broadband, and the advanced applications it facilitates, becomes more 
integral to the daily lives of Americans and to the mission and work of the Federal government and 
its Agencies. Broadband drives the provision of services across nearly all government functions and 
across many of the activities that are key to advancement and opportunity for all Americans.   

• Broadband enables greater civic participation, provides tools for open government and 
streamlines government processes. 

• Broadband enables changes in how we access educational resources, collaborate in the 
educational process, conduct research and continue to learn anytime, anyplace and at 
any pace. 

• Broadband enables improved healthcare access, treatments and information. 
• Broadband enables new business models, creates business efficiencies, drives job 

creation, and connects manufacturers and store-fronts to clients and partners 
worldwide.  

• Broadband can also help bring communities together and improve public safety, create 
a greener planet, and make our transportation systems more resilient and efficient.   

 

Additionally, broadband provides a foundation for many of the advancements we will see across 
industry sectors in the coming years.2  

That’s why the Obama Administration has focused over the past six years on expanding broadband 
access for all Americans. Under the Obama Administration’s leadership, the United States has 
experienced unprecedented growth and innovation in broadband networks and services. Since 
2009, nearly 45 million more Americans have adopted broadband.3 Today, 84 percent of Americans 
are “Internet users,” up from 76 percent 5 years ago.4 Tens of millions of households have seen 
their home broadband speeds more than double without paying significantly more for monthly 
service. Communities around the country are beginning to reap the benefits of gigabit speed fiber 
networks. And while other countries are just beginning to deploy fourth-generation wireless 
networks to scale, over 98 percent of Americans now have access to 4G mobile broadband.5  

A combination of robust private investment and targeted Federal policy has driven these 
remarkable strides in broadband access and adoption. Through the American Recovery and 
Reinvestment Act (Recovery Act), USDA and the Department of Commerce (DOC) invested nearly 
$7.5 billion in broadband networks to help connect under-served areas around the country: 

• The Commerce Department’s National Telecommunications and Information 
Administration (NTIA) awarded approximately $4 billion in grants under the Broadband 
Technology Opportunities Program (BTOP) and approximately $293 million in grants under 
the State Broadband Initiative (SBI) program. Grantees deployed more than 114,500 miles 
of new or upgraded network miles; connected more than 25,500 community anchor 
institutions; installed or upgraded more than 47,100 personal computers in public access 
centers; and prompted more than 670,000 people to subscribe to broadband services. SBI 
grantees mapped broadband availability in all 50 states and 6 territories and supported 
well over 200 local broadband planning teams across the country.   

• USDA’s Rural Utilities Service (RUS) expanded its existing telecommunications programs 
with an additional $3.5 billion in loans and grants as part of the Broadband Infrastructure 
Program (BIP). The awards went to 285 last mile providers, 12 middle mile providers, and 4 
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12│ Broadband Opportunity Council August 20, 2015  

  

 

4. Recommendations and Agency Actions 
The Council was charged with making recommendations for actions that can be implemented 
within the scope of existing Agency programs, missions and budgets. The Council makes 
recommendations in four areas where Federal actions can strengthen broadband deployment, 
foster competition and promote broadband adoption:   

1. Modernize Federal programs to expand program support for broadband investments.  
2. Empower communities with tools and resources to attract broadband investment and 

promote meaningful use. 
3. Promote increased broadband deployment and competition through expanded access to 

Federal assets.    
4. Improve data collection, analysis and research on broadband. 

 
Milestones reflect the Federal fiscal year calendar which begins October 1. Please see Appendix A 
for a list of Agencies and acronyms. Recommended next steps for the Broadband Opportunity 
Council are summarized in Section 5.   

4.1   Modernize Federal programs to expand program support for broadband 
investments 

Broadband has steadily shifted from an optional amenity to a core utility for households, businesses 
and community institutions. Today, broadband is taking its place alongside water, sewer and 
electricity as essential infrastructure for communities.  
 
However, not all Federal programs fully reflect the changing social, economic and technological 
conditions that redefined the need for and benefits of broadband. In some cases, programs that can 
support broadband deployment and adoption lack specific guidelines to promote its use. Other 
programs have not integrated funding for broadband commensurate with its importance and role 
in program execution and mission. 
 

RECOMMENDATION: All relevant Federal programs, especially those supporting 
economic development, infrastructure and housing programs, will use rulemakings or 
guidance to open financing resources for broadband investments.  

 
To implement this recommendation, Council members will take the following initial 13 actions. 
Cumulatively, these actions will open up or clarify the potential uses for $10 billion in Federal 
grants and loans for broadband-related activities.   
 

• USDA: Update guidance for the Rural Development Community Facility Program: Rural 
Housing Service - Community Facilities (CF), which represents an estimated $2.3 billion in 
FY16 funding, will develop and promote new funding guidance making broadband projects 
eligible.  

o Key Milestones:   
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SESSION LAWS, 1911.

CHAPTER 117.
[S. S. B. 102.]

PUBLIC SERVICE COMMISSION LAW.

[This act AN ACT relating to public service properties and utilities, provid-
specifically
repeals ing for the regulation of the same, fixing penalties for the
to 8661 violation thereof, making an appropriation and repealing cer-
inclusive, tain acts.
and §§8691
to 8716, inc.,
Rem-Bal. Be it enacted by the Legislature of the State of Washington:
See 1109
infra for
repeal. By ARTICLE I.
im lication,
§§9682, 8684,
8688,8689, PUBLIC SERVICE COMMISSION-GENERAL PROVISIONS.
8690, 9305,
9306, Rem.- SECTION 1. Short Title.
Bal. are
repealed.] This act shall be known as the- "Public Service Com-
Name. mission law," and shall apply to the public services herein

described and the commission hereby created.

SEC. 2. Public Service Commission: Appointment;
Term; Removal.

There shall be and there is hereby created, a public
service commission consisting of three persons, one of

Commission whom shall be elected as chairman, to be appointed by the
of three
persons. governor, by and with the advice and consent of the sen-

ate. The terms of the commissioners first appointed un-
der the provisions of this act shall be, one for the term
of six years, one for the term of four years, and one for
the term of two years; and thereafter the term of each
commissioner shall be six years from and after the ex-
piration of the term of his predecessor. Each commis-
sioner shall hold office until his successor shall have been
appointed and qualified.

The governor may remove any commissioner for ineffi-
ciency, neglect of duty or misconduct in office, giving to

Removal, him a copy of the charges against him, and an oppor-
tunity of being publicly heard in person or by counsel in
his own defense, upon not less than ten days' notice. If
such commissioner shall be removed the governor shall file
in the office of the secretary of state a complete statement
of all charges made against such commissioner, and his

[CH. 117.58
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The term "electrical company," when used in this act,
Elcrical includes any corporation, company, association, joint

stock association, partnership and person, their lessees,
trustees or receivers appointed by any court whatsoever
(other than a railroad or street railroad company gener-
ating electricity solely for railroad or street railroad pur-
poses or for the use of its tenants and not for sale to
others), and every city or town owning, operating or man-
aging any electric plant for hire within this state.

The term "transportation of property," when used in
tation or this act, includes any service in connection with the re-
property. ceiving, delivery, elevation, transfer in transit, ventilation,

refrigeration, icing, storage and handling of the property
transported, and the transmission of credit.

The term "transportation of persons," when used in this
Transpor- act, includes any service in connection with the receiving,
tation of
persons. carriage and delivery of the person transported and his

baggage and all facilities used, or necessary to be used in
connection with the safety, comfort and convenience of the
person transported.

The term "service," is used in this act in its broadest
Service. and most inclusive sense.

The term "telephone company," when used in this act,
Telephone includes every corporation, company, association, joint
company. inldseeycroaincopnascainjit

stock association, partnership and person, their lessees,
trustees or receivers appointed by any court whatsoever,
and every city. or town owning, operating or managing
any telephone line or part of telephone line used in the
conduct of the business of affording telephonic communica-
tion for hire within this state.

The term "telephone line," when used in this act, in-
Telephone cludes conduits, ducts, poles, wires, cables, cross-arms, re-line.

ceivers, transmitters, instruments, machines, appliances,
instrumentalities and all devices, real estate, easements,
apparatus, property and routes used, operated, owned or
controlled by any telephone company to facilitate the busi-
ness of affording telephonic communication.

The term "telegraph company," when used in this act,
Telegraph. includes every corporation, company, association, joint

SESSION LAWS, 1911. [Cu. 117.544
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SESSION LAWS, 1911.

stock association, partnership and person, their lessees,
trustees or receivers appointed by any court whatsoever,
owning, operating or managing any telegraph line or part
of telegraph line used in the conduct of the business of
affording for hire communication by telegraph within this
state.

The term "telegraph line," when used in this act, in- Telegrapu

cludes conduits, poles, wire, cables, cross-arms, instru- line.

ments, machines, appliances, instrumentalities and all de-
vices, real estate, easements, apparatus, property and
routes used, operated or owned by any telegraph company
to facilitate the business of affording communication by
telegraph.

The term "water system," when used in this act, in- Water
cludes all real estate, easements, fixtures, personal prop- system.

erty, dams, dikes, head gates, weirs, canals, reservoirs,
flumes or other structures or appliances operated, owned,
used or to be used for or in connection with or to facilitate
the supply, storage, distribution, sale, furnishing, diver-
sion, carriage, apportionment or measurement of water
for power, irrigation, reclamation, manufacturing, mu-
nicipal, domestic or other beneficial uses for hire.

The term "water company," when used in this act, in- Water
cludes every corporation, company, association, joint stock company.

association, partnership and person, their lessees, trustees
or receivers appointed by any court whatsoever, and every
city or town owning, controlling, operating or managing
any water system for hire within this state.

The term ."vessel," when used in this act, includes every Vessel.
species of water craft, by whatsoever power operated, for
the public use in the conveyance of persons or property
for hire over and upon the waters within this state (ex-
cepting row boats and sailing boats under twenty gross
tons burden, open steam launches of five tons gross and
under, and vessels under five gross tons propelled by gas,
fluid, naptha or electric motors).

The term "steamboat company," when used in this act, Steamboat
. . " .company.

includes every corporation, company, association, joint
-35

OH. 117.] 545
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stock association, partnership and person, their lessees,
trustees or receivers appointed by any court whatsoever,
owning, controlling, leasing, operating or managing any
vessel over and upon the waters of this state.

The term "dock" or "wharf," when used in this act, in-
Dock, cludes any and all structures at which any steamboat,

vessel or other water craft lands for the purpose of re-
ceiving or discharging freight from or for the public, to-
gether with any building or warehouse used for storing
such freight for the public for hire.

The term "warehouse," when used in this act, includes
warehouse. any building or structure in which freight is received for

storage from the public for hire, intended for shipment or
discharged by any water craft.

The term "wharfinger" or "warehouseman," when used
Wharfinger. in this act, includes every corporation, company, associa-

tion, joint stock association, partnership and person, their
lessees, trustees or receivers appointed by any court what-
soever, operating or managing any dock, wharf or struc-
ture where steamboats, vessels or other water craft land
for the purpose of discharging freight for the public, and
where such freight is received on such dock, wharf or
structure for the public for hire within this state.

The term "public service company," when used in this
Public act, includes 'every common carrier, gas company, elec-
service
company. trical company, water company, telephone company, tele-

graph company, wharfinger and warehouseman as such
terms are defined in this section.

ARTICLE 11.
PROVISIONS RELATING TO COMMON CARRIERS.

SEc. 9. Charges; Duties of Common Carriers.
All charges made for any service rendered or to be

Charges. rendered in the transportation of persons or property, or
in connection therewith, by any common carrier, or by
any two or more common carriers, shall be just, fair,
reasonable and sufficient.

Every common carrier shall construct, furnish, main-
tain and provide safe, adequate and sufficient service fa-

SESSION LAWS, 1911. [CH. 11L546
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tract or agreement or any rule or regulation or any privi-
lege or facility except such as are specified in its schedule
filed and in effect at the time, and regularly and uniformly
extended to all persons and corporations under like circum-
stances for like or substantially similar service.

No telephone company or telegraph company subject to
the provisions of this act shall, directly or indirectly, give

Franks and any free or reduced service or any free pass or frank for the
transmission of messages by either telephone or telegraph
between points within this state, except to its officers, em-
ployees, agents, pensioners, surgeons, physicians, attor-
neys-at-law, and their families, and persons and corpora-
tions exclusively engaged in charitable and eleemosynary
work, and ministers of religion, Young Men's Christian As-
sociations, Young Women's Christian Associations; to indi-
gent and destitute persons, and to officers and employees
of other telephone companies, telegraph companies, rail-
road companies and street railroad companies.

SEc. 41. Unjust Discrimination.

No telegraph or telephone company shall, directly or
indirectly, or by any special rate, rebate, drawback or
other device or method, charge, demand, collect or receive
from any person or corporation a greater or less com-
pensation for any service rendered or to be rendered with

Uniform respect to communication by telegraph or telephone or incompensa- cneto hrwt, b eerp eehn
tion. connection therewith, except as authorized in this act than

it charges, demands, collects or receives from any other
person or corporation for doing a like and contempo-
raneous service with respect to communication by tele-
graph or telephone under the same or substantially the
same circumstances and conditions.

SEC. 42. Unreasonable Preference.

No telegraph company or telephone company shall make
Unreason-
able prefer- or give any undue or unreasonable preference or advan-
ence. tage to any person, corporation or locality, or subject any
[See o 9306, particular person, corporation or locality to any undueRem.-BaI.]

or unreasonable prejudice or disadvantage in any respect
whatsoever.

566 SESSION LAWS, 1911. [CH. 117.
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8 
Pierce County, WA 
Broadband Connectivity and Access Evaluation 

1. Executive Summary 

1.1 The Digital Imperative 

The future of regional success is one of resiliency, diversity, sustainability, and connectedness 
built on an infrastructure that anticipates the current and future needs of populations. In our 
increasingly digital age, local governments are recognizing the need to mitigate the risks posed 
by the “digital divide1” by taking the opportunity to plan for initiatives that aim to improve quality 
of life, expand economic development, and equip governments with improved technologies.  

Pierce County is well-positioned to realize substantial economic gains from targeted 
investments in broadband infrastructure. By linking its cities, natural assets, and rural areas with 
broadband, the County can attract investment, create economic opportunities, and operate 
more efficiently and effectively. Broadband and other digital technology directly enable 
transformation in business, education, health, transportation and other areas that make for great 
places, happy people, and vital enterprises. County government can be a catalyst for such 
transformation by making targeted investments in public infrastructure to reduce internal costs 
and improve operations. Such investment must align with and promote private investment, too. 
The keys to success are clear vision, committed leadership, and a solid plan. 

1.2 Background 

Broadband is essential, much like education, electricity, and water or sewer. It has become a 
primary enabler of economic mobility and prosperity, a “fourth utility” that is relied on by 
residents, businesses, and governments alike. Early in the digital revolution of the 1990s, 
communities realized they could not depend solely on private enterprise for internet access and 
began thinking forward about how to expand access to this new utility. Local governments like 
Pierce County now consider broadband a critical enabler of success in communities, playing a 
role in such issues as:  

 Attracting	and	retaining	highly	skilled	talent, particularly those in well-
paid industries who can live most anywhere, with great quality of life that includes 
connectivity 

 Automating	local	government	operations, sharing applications among 
municipalities to reduce costs and increase impact 

 Monitoring	and	managing	natural	resources while sustainably utilizing 
them for agriculture, industry, recreation, and utilities 

 Expanding	value	creation	among	existing	businesses	and	
developing	new	private	enterprises, especially those that fit the distinct 
character and resource base of the area, and create high-paying jobs 

 Improving	skill	development	and	housing	mobility as well as economic 
opportunities for residents 

                                                 
1 “Digital Divide” refers to the gap between populations with access to internet and those whose occupational, educational, 

and social opportunities are negatively affected by lack of access to the internet. The term is often associated with rural or 

lower income communities. 
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EPB  |  2017 ANNUAL REPORT 6

BY THE NUMBERS

EPB FIBER OPTICS

4K ULTRA HD TV
E PB  B E C A M E  O N E  O F  T H E  F I R S T  I N  T H E  U. S . 
T O  O F F E R  4 K  U LT R A  H D  C H A N N E L S

GREW TOTAL FIBER OPTICS CUSTOMERS
TO 91,411

COMMERCIAL 
CUSTOMERS

RESIDENTIAL 
CUSTOMERS

7,155 84,256

M O R E  T H A N  1 0 0 
E P B 2 G O  N E T W O R K S

EPB customers can access 
more than 100 networks 
anywhere they go on any 
mobile device.

More than 9,800 of our EPB Fiber Optics customers had subscribed to 1-gigabit and higher Internet and data 

services, as of the end of fiscal year 2016-2017.
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THE POWER OF YOUR HOME’S 
ENERGY USE IN THE PALM OF
YOUR HAND.

These days, you can access just about everything you do right from your mobile device. And now, that includes 

monitoring your home’s electric service. Last year, EPB developed myEPB, a mobile app that gives customers real-

time access to their energy use data by the hour, day or month – anytime, anywhere. In addition to monitoring their 

power use, customers can report power outages and receive push notifications on outages and restorations in their 

area. And, future plans include convenient access to both electric and fiber optics account summaries, mobile bill 

pay and more. The myEPB App is compatible with iOS and Android devices and is available for download free at 

the App Store.

PROGRESS
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EPB  |  2017 ANNUAL REPORT 12

TV WITH GREATER FLEXIBILITY.

Today’s consumers want products that can be tailored to meet their unique needs and lifestyle. In July of 2016,

EPB Fiber Optics unveiled Fi TV Select, offering customers better choices and options for customizing their TV 

viewing experience.

WITH FI TV SELECT, CUSTOMERS CHOOSE THE CHANNELS PACKAGE AND FEATURES 

PACKAGE THEY LIKE BEST. EVERYONE GETS HD AND VIDEO ON DEMAND TITLES. AND NOW 

THERE’S THE OPTION OF ADDING PREMIUM CHANNELS OR ADDITIONAL CHANNELS TO

ANY PLAN.

We also enhanced the viewing experience with new available features like the ability to rewind/replay live TV, a 

DVR that can record up to six HD channels at one time and an even sharper high definition picture with 4K Ultra 

HD quality. Thanks to the launch of Fi TV Select, EPB was one of the few television distributors in the nation to offer 

customers the opportunity to watch the Summer Olympics in 4K.

Combined with anytime mobile streaming on EPB2Go, Fi TV Select represents one more way EPB is responding to 

the ever changing landscape of entertainment options. In fact, Fi TV Select now accounts for nearly 13,000 of our 

more than 59,000 total television customers – including more than 6,300 legacy customers who’ve converted to 

the new platform.

PRODUCTS
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HOSTED PHONE SOLUTIONS: 
INSTALLED 25,000TH OUTSIDE LINE.

\

EPB Fiber Optics commercial sales team achieved a significant Hosted Phone Solution milestone in 2017. With 

1,600 Hosted Phone customers choosing EPB as their provider, we installed our 25,000th Hosted Phone line this 

year. This achievement makes EPB the 15th largest customer in the world for our third-party vendor, MetaSwitch. 

One secret to our success? Unlike other local providers, EPB is the area’s only “one-stop shop” for everything 

it takes to set up and maintain a commercial phone system – plus the training and ongoing support to help 

customers do business, even better.

PRODUCTS
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PIONEERING THE SMART GRID
OF THE FUTURE.
EPB’S SMART GRID DEVELOPMENT TEAM HAS PARTNERED WITH OAK RIDGE NATIONAL 

LABORATORY SCIENTISTS SINCE OCTOBER 2014 TO PIONEER THE ELECTRIC SYSTEM OF

THE FUTURE.

Our living laboratory is Chattanooga’s smart grid, a 9,000 mile fiber optic network connecting thousands of 

automated switches, sensors and smart devices that generate trillions of data points annually. This partnership 

enables us to participate in the Grid Modernization Lab Consortium, a U.S. Department of Energy initiative that 

leverages the resources from all of the national laboratories to develop and enhance the nation’s electric system.

Our team is conducting research in a number of areas. First, we’re working with state-of-the art batteries to 

develop ways of reducing the community’s peak energy demand while enhancing power quality and reliability. 

We have also developed a software algorithm that stabilizes voltage to customers. Additionally, EPB is testing a 

variety of low cost sensors that we have deployed in some of EPB’s substations. The goal is to identify the best 

devices and practices to help ensure our electric system is operating at peak reliability and efficiency. These 

sensors also give EPB the ability to identify potential equipment failures and security issues in real time.

INNOVATION
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SERVICE

STRONG FINANCIAL RESULTS.

Both of EPB’s divisions delivered strong financial results during the 2016-2017 Fiscal Year. EPB Electric Power 

performed better than budget and the prior year with a positive net change in position of $7.4 million, which was 

$1.9 million better than budget. The division’s capital investment to build electrical infrastructure in support of new 

housing and business construction exceeded budget by $3.7 million; however, since these capital expenditures are 

driven by strong, local economic growth, they will translate into higher revenues in future years.

EPB Fiber Optics continued to outperform budget driven by continuing net increases in new subscribers for fiber 

optic services. In fact, the total number of EPB Fiber Optics customers grew to 91,411 households and businesses, 

a 9% increase over last fiscal year. As a result, EPB Fiber Optics revenues grew by more than 11% to $150.1 million, 

driving a change in net position of $27.9 million for the fiscal year.
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SERVICE

HIGHLIGHTS OF FINANCIAL 
PERFORMANCE:

STRONG DEBT MANAGEMENT: EPB Fiber Optics is now debt-free. In addition, for the use of the fiber-to-the-

home network, EPB Fiber Optics pays EPB Electric Power access fees and allocations that more than cover the cost 

of the electric system’s capital debt service on an annual basis.

LOWER POWER RATES: Because EPB Fiber Optics pays such substantial allocations and access fees to

EPB Electric Power, the electric system has been able to avoid a significant electric rate increase. As a result, all 

electric customers are enjoying lower electric rates regardless of whether they are EPB Fiber Optics customers

or not.

LARGEST LOCAL TAX PAYER: EPB paid a combined total of $19.4 million to local governments, making EPB 

the largest contributor to local tax coffers.
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A RESOLUTION relating to surplus utility property; declaring surplus pursuant to 

RCW 35.94.040 certain utility-owned property, including certain inventory, 
equipment, and vehicles allocated to the Click! Network together with the 
Excess Capacity of the Tacoma Power HFC Network, part of which is the 
Click! Commercial Network.  

 
 WHEREAS, in the mid-1990s, the City of Tacoma, Department of Public 

Utilities, Light Division (d.b.a. “Tacoma Power”) determined that the best option to 

address the shifting advance in telecommunications in the electric utility industry 

landscape was to construct a hybrid fiber coaxial (“HFC”) telecommunications 

network (“HFC Network”), and 

WHEREAS, on July 23, 1996, the City Council passed Ordinance No. 25930, 

approving Tacoma Power’s proposal to establish and create the HFC Network as 

part of Tacoma Power’s electric utility infrastructure, allowing Tacoma Power to, 

among other things, connect its generation, distribution, and transmission assets 

and support the eventual adoption of smart meters, and further, to use the excess 

capacity of the HFC Network to: (1) sell retail cable television service to Tacoma 

Power’s electric customers, and (2) sell data transport and wholesale internet 

access services to Internet Service Providers (“ISPs”) and others, and 

 WHEREAS the Public Utility Board (“PUB”) adopted Amended Substitute 

Resolution No. U-9258, approving Tacoma Power’s proposed business plan to 

develop a state-of-the-art HFC Network to support enhanced control, reliability, and 

efficiency for its electric system and to generate additional revenue through new 

business lines (i.e., wholesale internet, cable TV, etc.), and 

846



 

 -2- 
Res19-1203.doc-CDB/bn 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

WHEREAS, pursuant to Substitute Resolution No. 33668, the City Council 

authorized Tacoma Power to construct, control, and operate the HFC Network, and 

approved the PUB business plan to develop a state-of-the-art HFC Network to, 

among other things, create revenue diversification to maximize the return on 

Tacoma Power’s investment in the HFC Network by offering new business lines 

providing cable television and internet transport using the available (excess) 

capacity of the HFC Network, and 

WHEREAS the City Council determined that the new business line of 

Tacoma Power would be subject to substantially the same franchise agreements as 

the City grants for other similar businesses, and that the City Council would remain 

involved in major policy decisions, and 

 WHEREAS, since its construction in the late 1990s, the HFC Network has 

connected Tacoma Power’s distribution and transmission assets and enabled 

automated meter reading and billing, distribution automation, and remote turn 

on/turn off for electric customers, and   

WHEREAS, in 2004, Tacoma Power also established a pilot project 

deploying as many as 18,000 Gateway Meters (Tacoma Power’s name for its initial 

smart meters) that relay information from its electric customers to Tacoma Power 

headquarters via the HFC Network over coaxial cable connected to the customer 

premises which interconnects with the fiber network, and 

 WHEREAS, within four years following deployment of the Gateway Meters, 

Tacoma Power began experiencing substandard performance of the Gateway 

Meters, including meter failures wherein Tacoma Power was unable to 
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communicate with the meter through the network, read failures wherein the 

controller in the meter was not able to read the meter, and remote disconnect 

failures, all resulting in communications errors, failures to measure electrical 

consumption, a failure rate of up to 100 meters per month, and increased costs to 

replace defective meters, perform repairs, troubleshoot errors, and collect meter 

data, and 

 WHEREAS, by the mid-to-late 2000s, the electric utility industry began to 

recognize that wireless technology would take the place of wired 

telecommunications systems with respect to smart meter applications, and  

 WHEREAS, in 2019, as a result of the advances in the reliability and 

efficiency of interconnecting meters wirelessly with the HFC Network and the 

substandard and unreliable performance of the Gateway Meters, Tacoma Power 

terminated the Gateway Meter Program and ended service over the HFC Network 

for all Gateway Meters, and  

WHEREAS the PUB has authorized agreements providing for the installation 

and operation of licensed spectrum advance meters that will interconnect wirelessly 

to that portion of the HFC Network allocated to Tacoma Power, known and referred 

to as the Power Control & Operations Network (“PCON”), and 

WHEREAS the “Excess Capacity of the HFC Network” is generally 

comprised of:  (i) coaxial cable, conduit housing only coaxial cable, conduit installed 

for service drops (whether or not currently housing coaxial cable), and coaxial cable 

service drops installed in the Click! Network service area; (ii) specific strands of 

fiber in the Tacoma Power fiber network that are not reserved for current and future 
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use by Tacoma Power for utility purposes, conduit housing such fiber along routes 

that do not include reserved utility fiber, and excess space in conduit housing such 

fiber and reserved utility fiber; and (iii) electronic equipment and related hardware 

installed in the HUB sites and in rights-of-way, all of which is described in more 

detail, and defined as the “Tacoma Power Commercial System”, in the draft 

proposed Click! Business Transaction Agreement, attached hereto as Exhibit “B,” 

and 

WHEREAS certain inventory, equipment, and vehicles allocated to 

Click! Network are described in Exhibit “A.1-3,” attached hereto, all of which are 

collectively referred to as the “Click! Assets,” and 

WHEREAS, in 1998, Click! Network, a trade name used by Tacoma Power, 

began operating as a cable service provider over excess capacity of the HFC 

Network providing primarily cable television and wholesale cable modem (internet 

access) services, and 

WHEREAS, since that time, technology and consumer demands have 

changed with consumers shifting from predominantly consuming cable 

programming services to predominantly consuming internet access services, and 

WHEREAS operational costs for the Click! Network have significantly 

increased since 1998 while the Click! Network business model has become 

outdated and unable to respond quickly or efficiently to changes in the market place 

or provide the capacity to make capital investments necessary to upgrade the 

network and compete with the private sector, and 
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WHEREAS, in response to these challenges, the PUB began to study 

alternative Click! Network business models and, after many years of study, the 

PUB, in collaboration with the City Council, retained the services of CTC 

Technology & Energy (“CTC”) to assist in this analysis, and 

WHEREAS, at the January 23, 2018, Joint Study Session of the PUB and 

City Council, CTC presented its report examining which of the following five 

alternative business models would best meet 12 Click! Network policy goals later 

adopted by the PUB and City Council: 

• Continue finding ways to reduce costs and streamline operations; 
• Become a retail internet service provider (“ISP”) and potentially eliminate 

cable TV operations; 
• Upgrade the Click! Network to fiber-to-the-premises in an effort to better 

compete with incumbents in the market; 
• Cease internet and cable operations and abandon the related parts of the 

network; 
• Seek a partner willing to take on operating and other obligations and costs 

while agreeing to conditions that would preserve Click!’s significant policy 
achievements, and 

WHEREAS CTC reported that the 12 policy goals could best be met through 

a business model in which the City retained ownership of the entire HFC Network, 

including the Click! Network, with a third party providing Cable TV and/or internet 

access services and covering the capital and operating costs associated with 

providing those services, and 

WHEREAS, under this model, Tacoma Power would no longer provide cable 

television or wholesale internet access services, and the third party would provide 

cable television, video, and internet access services directly to the public, and 
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WHEREAS the PUB, pursuant to its prior Resolution No. U-10988, 

expressed its determination that while the 1997 business plan achieved many of the 

functions envisioned for the HFC Network, the Excess Capacity of the HFC 

Network and the inventory, equipment, and vehicles allocated to Click! Network are 

not needed now or in the future by Tacoma Power for utility purposes, and thus, will 

not be updated or improved or utilized for utility purposes, and are excess to the 

needs of Tacoma Power, and that the current Click! Network business plan and the 

proposed all-in retail service business model will not generate sufficient revenues to 

fully fund operational expenses and the costs of capital improvements needed to 

maintain the Excess Capacity of the HFC Network as a state-of-the art Network, 

and  

WHEREAS, through PUB Resolution No. U-10988 and City Council 

Resolution No. 39930, the PUB and City Council rescinded their approval of the 

all-in retail service business model; adopted 12 policy goals to be maximized 

through the use and preservation of the Excess Capacity of the HFC Network; and 

directed the Public Utilities Director and City Manager to work collaboratively to 

develop a plan to seek information, proposals, or qualifications from interested 

parties to determine whether the 12 policy goals could be achieved through a 

collaboration and/or restructuring of Click! Network, and  

WHEREAS, at the August 21, 2018, Joint Study Session of the PUB and 

City Council, CTC recommended that the PUB and City Council authorize 

negotiation of term sheets with Rainier Connect and Wave Broadband, and 
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WHEREAS the City Council and PUB, after a presentation by CTC and 

review of proposals from third parties at the March 5, 2019, Joint Study Session of 

the PUB and City Council, directed the Public Utilities Director to execute a letter 

agreement with Rainier Connect to enter into good faith negotiation of agreements 

through which:  (1) the City, through Tacoma Power, would retain ownership of all 

of the existing HFC Network; (2) the capital and operating costs of the Excess 

Capacity of the HFC Network would be borne by a third party; (3) Tacoma Power 

would no longer provide cable television or wholesale internet access or data 

transport services; and (4) Rainier Connect would use the Excess Capacity of the 

HFC Network to provide cable, video, and internet access services consistent with 

the 12 policy goals adopted by the City Council and PUB, and 

WHEREAS negotiations with Rainier Connect commenced in April 2019, and 

the Click! Business Transaction Agreement is now complete, and 

WHEREAS, on October 23, 2019, the PUB held a public hearing and took 

public testimony regarding the proposed surplus of the Click! Assets and the 

Excess Capacity of the HFC Network, and 

WHEREAS, on October 29, 2019, the City Council held a public hearing and 

took public testimony regarding the proposed surplus of the Click! Assets and the 

Excess Capacity of the HFC Network, and 

WHEREAS, on October 30, 2019, the PUB adopted Resolution 

No. U-11116, declaring the Click! Assets and the Excess Capacity of the HFC 

Network surplus to the needs of Tacoma Power and Tacoma Public Utilities and not 

required for continued public utility services, recommending that the City Council 
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declare the above-referenced property surplus to the needs of the City, and 

approving the Click! Business Transaction Agreement conditioned upon approval 

by the City Council, and 

WHEREAS the consideration proposed to be paid by Rainier Connect for 

conveyance of the inventory, equipment, and vehicles described in Exhibit A.1 is 

$294,742.98, as set forth in Exhibit A.1; the consideration to be paid by Rainier 

Connect for the inventory and equipment described in Exhibits A.2 and A.3 are the 

contractual obligations of Rainier Connect as set forth in substantially the form of 

Exhibit “B” (Click! Business Transaction Agreement), and the use of the Excess 

Capacity in the HFC Network is proposed to be granted to Rainer Connect in 

consideration for the obligations of Rainier Connect as set forth in Exhibit “B,” 

including, but not limited to, annual payments of $2,500,000 for year one, 

$2,625,000 for year two, $2,750,000 for year three, $2,875,000 for year four, and 

$3,000,000 for year five, and for each year after year five, the annual payment will 

increase to reflect the Consumer Price Index Increase as described in Exhibit “B,” 

and 

 WHEREAS, although a declaration that an asset is surplus often proceeds a 

decision to sell an asset, there is no requirement that a surplused asset be sold, 

and the City does not intend to recommend or approve for sale the Excess Capacity 

in the HFC Network, but rather the City, through Tacoma Power, will retain 

ownership of the entire HFC Network inclusive of the Excess Capacity in the HFC 

Network to ensure that it has control over how the HFC Network is used through the 

proposed agreements and to ensure that the entire HFC Network meets all security 
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requirements and can continue to meet the needs of Tacoma Power, Tacoma 

Water, and Tacoma Rail, and 

WHEREAS, on October 30, 2019, the PUB considered and adopted PUB 

Resolution No. U-11116, declaring that the Click! Assets and the Excess Capacity 

of the HFC Network, as described therein, are surplus to the needs of Tacoma 

Power and Tacoma Public Utilities, and 

WHEREAS the City Council, having considered the foregoing, the public 

comments received during the public hearing of October 29, 2019, and prior public 

meetings of the City Council and PUB, and the City records and files related to the 

construction, installation, and operation of the Click! Network, and having been in all 

matters fully advised, finds that it is in the best interest of the public to declare 

surplus to the needs of Tacoma Power and the City the Click! Assets and Excess 

Capacity of the HFC Network; Now, Therefore, 

BE IT RESOLVED BY COUNCIL OF THE CITY OF TACOMA: 

Section 1.  That the City Council does hereby find and concur with the 

Tacoma Public Utility Board’s determination and declaration pursuant to PUB 

Resolution No. U-11116, that the Click! Assets and the Excess Capacity of the HFC 

Network, as described therein, are surplus to the needs of Tacoma Power and 

Tacoma Public Utilities. 

Section 2.  That, consistent with RCW 35.94.040 and Section 4.6 of the City 

Charter, the City Council does hereby find and determine that the Click! Assets and 

Excess Capacity in the HFC Network, as described in the recitals above, are not 

required for, and are not essential to, continued public utility service or continued 
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effective utility service and, pursuant to applicable law, are properly declared 

surplus property and excess to the needs of Tacoma Power, Tacoma Public 

Utilities, and the City. 

Section 3.  That the procedural requirements of the Tacoma Municipal Code 

and the Purchasing Policy Manual for declaring the Click! Assets and the Excess 

Capacity in the HFC Network surplus to the needs of Tacoma Power and the City 

are hereby waived to the extent of non-compliance therewith.   

Adopted 

Mayor 

Attest: 

City Clerk 

Approved as to form: 

Chief Deputy City Attorney 
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(Click! Asset Purchase List) 
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Invoice

Item Description suggested price quantity actual price totals

Set-Top Boxes

Set-Top Boxes 12,361.71$   bulk 12,361.71$   

sub-total: 12,361.71$     

Test Equipment

MPEG Test System 1,000.00$   1 1,000.00$   

MPEG Transport Stream Monitor (QAM) 100.00$   1 100.00$   

MPEG Transport Stream Monitor (GigE/ASI) 100.00$   1 100.00$   

MPEG Transport Stream Monitor (QAM) 100.00$   1 100.00$   

MPEG Transport Stream Monitor (8VSB) 100.00$   1 100.00$   

MPEG Transport Stream Monitor (GigE) 100.00$   1 100.00$   

DSAM 250.00$   9 2,250.00$   

CATV Meter 2,500.00$   4 10,000.00$   

Ethernet Link Assistant (Metroscope) 100.00$   1 100.00$   

Ethernet Link Assistant (Etherscope) 100.00$   1 100.00$   

Bandwidth Analysis 100.00$   1 100.00$   

CATV Sweep Meter Setup 2,810.50$   16 44,968.00$   

sub-total: 59,018.00$     

Portable Generator

Honda EU2001i 500.00$   5 2,500.00$   

sub-total: 2,500.00$       
Vehicles

CHEV EXPRESS CARGO VAN 12,236.00$   5 61,180.00$   

FORD E350 VAN ARL 29 FT VERSALIFT 17,368.00$   1 17,368.00$   

FORD TRANSIT VAN VERSALIFT 29' ARL 28,170.00$   1 28,170.00$   

CHEV COLORADO XC 4X4 PU 6,088.00$   1 6,088.00$   

FORD E350 VAN ARL TEREX HI-RANGER 12,966.00$   3 38,898.00$   

FORD ELDORADO 13-PASS SHUTTLE VAN 2,000.00$   1 2,000.00$   

sub-total: 153,704.00$      

Warehouse Inventory

Click Warehouse Inventory 110 32,471.16$   1 32,471.16$   

Click Warehouse Inventory 120 697.59$   1 697.59$   

Click Warehouse Inventory 121 19,349.24$   1 19,349.24$   

Click Warehouse Inventory 122 4,641.29$   1 4,641.29$   

Dead Stock 2014 -$  1 -$   

sub-total: 57,159.27$     

Software (for test equipment)

Effigis (CPAT Leakage detection system) $83.33 12 1,000.00$   

Path track $0.00 1 -$   

Sunrise $0.00 1 -$   

Trilithic $0.00 1 -$   

Cable Plant Monitoring $9,000.00 1 9,000.00$   

sub-total: 10,000.00$     

294,742.98$            Grand Total:

APA Exhibit A, Schedule 2.2.a(i), Equipment, Inventory, Vehicles

Exhibit A.1 Click Asset Purchase List Page 1 of 1 Printed: 10/18/2019

Resolution No. 40467 
Exhibit A.1
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Exhibit A6.2

Description Serial Number Object Type Manufacturer

XMA VOD Server - VOD On Demand RQNNA8V EG001315 - Aud/Video Server Arris

Disney/ESPN Catcher Server Dis/ESPN EG001315 - Aud/Video Server HP

MC Management Console KQDMMVW EG001315 - Aud/Video Server IBM

VOD Server Chassis Nvision #1 Nvision #1 EG001315 - Aud/Video Server Arris

VOD Server Chassis Nvision #2 Nvision #2 EG001315 - Aud/Video Server Arris

VOD Server Chassis Nvision #3 Nvision #3 EG001315 - Aud/Video Server Arris

VOD Server Chassis Nvision #4 Nvision #4 EG001315 - Aud/Video Server Arris

VOD Server Chassis Nvision #5 Nvision #5 EG001315 - Aud/Video Server Arris

VOD Server Local On-Demand FM 644220098 EG001315 - Aud/Video Server Sun Microsystem

CMC Digital Data Receiver F9999999 EG001136 - Receiver International DataCasting

CMC Digital Data Receiver F9999999 EG001136 - Receiver International DataCasting

Video Satellite Rcvr - Velocity HD F9999999 EG000830 - Optical Receiver Arris

Video Satellite Rcvr - ShoNExt HD F9999999 EG000830 - Optical Receiver Motorola

Matrix HE - Environmental Monitor HE - Webmon EN000040 - Master Controller Dantel

Advance Rcvr Transcoder - NBC Univer F9999999 EG001136 - Receiver Cisco

Advance Rcvr Transcoder - Sundance HD F9999999 EG001136 - Receiver Cisco

Pro Sat Rcvr - ShoTime/TMC HD F9999999 EG001136 - Receiver Motorola

Advance Rcvr Transcoder - HGTV/Food HD F9999999 EG001136 - Receiver Scientific Atlanta

Pro Sat Rcvr - Encore Esp F9999999 EG001136 - Receiver Motorola

Pro Satellite Rcvr - Nat Geo HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Rcvr - Pixl HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Rcvr - Discovery HD F9999999 EG001136 - Receiver Motorola

Advance Rcvr Transcoder - Travel HD F9999999 EG001136 - Receiver Cisco

TWC SD Intellistar Receiver F9999999 EG001136 - Receiver Intellistar

Spare - Satellite Receiver F9999999 EG001136 - Receiver Motorola

Commercial Integrated Sat Rcvr F9999999 EG001136 - Receiver Arris

Satellite Rcvr Video Cipher F9999999 EG001136 - Receiver Scientific Atlanta

Satellite Rcvr Multplex/Decrypter F9999999 EG001136 - Receiver General Instruments

Satellite Integrated Rcvr/Transcoder F9999999 EG001136 - Receiver Motorola

Advanced Recvr/Transcoder QVC HD F9999999 EG001136 - Receiver Cisco

Advanced Recvr/Transcoder Outside TV F9999999 EG001136 - Receiver Cisco

Advanced Recvr/Transcoder A&E HD F9999999 EG001136 - Receiver Cisco

Advanced Recvr/Transcoder A&E SD F9999999 EG001136 - Receiver Cisco

Pro Satellite Receiver - ESPN HD F9999999 EG001136 - Receiver Motorola

Advanced Recvr/Transcoder Root HD F9999999 EG001136 - Receiver Scientific Atlanta

Pro Satellite Receiver - ESPN SD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - ESPN2 F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - ESPN News F9999999 EG001136 - Receiver Motorola

Advanced Recvr/Transcoder AMC HD F9999999 EG001136 - Receiver Cisco

Multi Decryption Receiver - AMC SD F9999999 EG001136 - Receiver Scientific Atlanta

Pro Satellite Receiver - FX HD F9999999 EG001136 - Receiver Motorola

Advanced Recvr/Transcoder Starz F9999999 EG001136 - Receiver Motorola

Commercial Integrated Sat Rcvr F9999999 EG001136 - Receiver Arris

TWC SD Intellistar Receiver F9999999 EG001136 - Receiver Intellistar

Sat Receiver Multiplex/Decrypter F9999999 EG001136 - Receiver Motorola

Advanced Recvr/Transcoder Hallmark SD F9999999 EG001136 - Receiver Cisco

Program Receiver F9999999 EG001136 - Receiver Scientific Atlanta

Advanced Recvr/Transcoder Golf HD F9999999 EG001136 - Receiver Scientific Atlanta

Sat Receiver Multiplex/Decrypter F9999999 EG001136 - Receiver Motorola

HDTV Receiver/Decoder F9999999 EG001136 - Receiver KTECH

Pro Satellite Recevier - SyFy HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - BET SD F9999999 EG001136 - Receiver Motorola

Integrated Receiver/Decoder F9999999 EG001136 - Receiver Harmonic

Advanced Recvr/Transcoder CBUT HD F9999999 EG001136 - Receiver Cisco

Network Transport Receiver F9999999 EG001136 - Receiver Cisco

Pro Satellite Recevier   F9999999 EG001136 - Receiver Motorola

Program Receiver - Classic Arts F9999999 EG001136 - Receiver Scientific Atlanta

Program Receiver - Fox Business SD F9999999 EG001136 - Receiver Scientific Atlanta

Pro Satellite Receiver - Fox Business HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - Fox HD F9999999 EG001136 - Receiver Motorola

Program Receiver - QVC SD F9999999 EG001136 - Receiver Scientific Atlanta

Multi Decryption Receiver - Intl Net F9999999 EG001136 - Receiver Cisco

Advanced Recvr/Transcoder Golf HD F9999999 EG001136 - Receiver Cisco

Advanced Recvr/Transcoder Lifetime  & LMN HD UA 5987780-6 EG001136 - Receiver Scientific Atlanta

Pro Satellite Receiver - Discovery HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - ABC SD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - Disney SD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - Disney HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - CBS Sports SD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - Big Ten HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - BET Soul HD/MTV2 2054812109005730 EG001136 - Receiver Motorola

Pro Satellite Receiver - HBO HD F9999999 EG001136 - Receiver Arris

Pro Satellite Receiver - FS1 HD F9999999 EG001136 - Receiver Motorola

Program Receiver - Fox News SD F9999999 EG001136 - Receiver Scientific Atlanta

Pro Satellite Receiver - Fox News HD F9999999 EG001136 - Receiver Motorola

Advanced Program Receiver - WGN SD 36138021976 EG001136 - Receiver Cisco

Advanced Program Receiver - TVN PPV F9999999 EG001136 - Receiver Cisco

Multi Decryption Recevier - Fox Sports HD F9999999 EG001136 - Receiver Scientific Atlanta

Program Receiver - HSN HD F9999999 EG001136 - Receiver Scientific Atlanta

Pro Satellite Receiver F9999999 EG001136 - Receiver Arris

Program Recevier - Golf HD F9999999 EG001136 - Receiver Scientific Atlanta

Multi Decryption Receiver - Hallmark HD F9999999 EG001136 - Receiver Scientific Atlanta

Adv Receiver Transcoder - E! HD F9999999 EG001136 - Receiver Scientific Atlanta

Satellite Receiver F9999999 EG001136 - Receiver Arris

Program Receiver - KSTW SD F9999999 EG001136 - Receiver Scientific Atlanta

Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal

Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal

Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal

Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal

Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal

Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal

Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal

Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal

Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal

Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal

Headend Equipment

Resolution No. 40467 
Exhibit A.2
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TWC SD Intellistar Receiver F9999999 EG001136 - Receiver Chaparral

Commercial Integrated Sat Rcvr F9999999 EG001136 - Receiver Motorola

Satellite Receiver Video Cipher F9999999 EG001136 - Receiver Cisco

Satellite Receiver Multiplex/Decrypter F9999999 EG001136 - Receiver Motorola

Sat Integrated Receiver/Transcoder F9999999 EG001136 - Receiver Scientific Atlanta

Advanced Receiver/Transcoder - QVC HD F9999999 EG001136 - Receiver Motorola

Advamced Recr/Transcoder - Outside TV F9999999 EG001136 - Receiver Motorola

Advanced Receiver/Transcoder - A&E HD F9999999 EG001136 - Receiver Arris

Advanced Receiver/Transcoder - A&E SD F9999999 EG001136 - Receiver Cisco

Pro Satellite Receiver - ESPN HD F9999999 EG001136 - Receiver Cisco

Adv Receiver Transcoder - Root HD F9999999 EG001136 - Receiver Cisco

Adv Receiver Transcoder - Pac 12 NAT F9999999 EG001136 - Receiver Cisco

Pro Satellite Rcvr - Starz HD F9999999 EG001136 - Receiver Motorola

Satellite Demodulator F9999999 EG000740 - Modulator Scientific Atlanta

Pro Satellite Receiver - Starz HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - MLB HD F9999999 EG001136 - Receiver Motorola

Satellite Receiver - Dest America HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - Fox Deportes HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - Fox Sports2 HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - Nat Geo SD/HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - ENC Action HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - IndieFlex HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - Cinemax HD F9999999 EG001136 - Receiver Motorola

Advanced Recvr Transcoder - Fusion HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - ESPN Deportes SD F9999999 EG001136 - Receiver Motorola

Pro Satellite Recevier - MoviePlex HD F9999999 EG001136 - Receiver Motorola

Satellite Demodulator F9999999 EG000740 - Modulator Scientific Atlanta

OneNet SE EAS Receiver F9999999 EG001136 - Receiver Monroe Electronics

Emergency Alert System  Server F9999999 EG001315 - Aud/Video Server IBM

Adv Receiver Transcoder - Reelz Channel F9999999 EG001136 - Receiver Cisco

Acterna - Stealth Sweep Transceiver F9999999 EZ000140 - Test Equip Acterna

Program Reciver - KCMS FM F9999999 EG001136 - Receiver Scientific Atlanta

Digital Tuner - 948 KING FM F9999999 EG001136 - Receiver Bogen

Universal Encoder  - Audio Encoder F9999999 EG001361 - Sequencer Sccopus

Digital Tuner - 951 KWJZ F9999999 EG001136 - Receiver Bogen

Digital Tuner - 957 KIRO F9999999 EG001136 - Receiver Bogen

Digital Tuner - 956 KXXD F9999999 EG001136 - Receiver Bogen

Digital Tuner - 953 KKWF F9999999 EG001136 - Receiver Bogen

Universal Encoder - Audio Encoder F9999999 EG001361 - Sequencer Scopus

AM/FM Stereo Tuner - 958 KRWM F9999999 EG001136 - Receiver Toa Electronics

Digital Tuner - Spare F9999999 EG001136 - Receiver Bogen

Universal Encoder - Audio Encoder F9999999 EG001361 - Sequencer Scopus
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Digital Tuner - 949 KPLU F9999999 EG001136 - Receiver Bogen

Digital Tuner - 950 KUOW F9999999 EG001136 - Receiver Bogen

Digital Tuner - 960 KUTI F9999999 EG001136 - Receiver Bogen

Digital Aud/Vid Encoder/Decoder F9999999 EG001361 - Sequencer Radiant

Digital Tuner - Spare F9999999 EG001136 - Receiver Bogen

Digital Tuner - Spare F9999999 EG001136 - Receiver Bogen

Digital Tuner - Spare F9999999 EG001136 - Receiver Bogen

Digital Tuner - Spare F9999999 EG001136 - Receiver Bogen

Digital Tuner - Spare F9999999 EG001136 - Receiver Bogen

Digital Tuner - Spare F9999999 EG001136 - Receiver Bogen

Digital Tuner - Spare F9999999 EG001136 - Receiver Bogen

XMS Ad Splicer - Server 1 F9999999 EG000110 -Network Server Arris

XMS Ad Splicer - Server 2 F9999999 EG000110 -Network Server Arris

EGT Encoder 1 - TVC/QVC F9999999 EG001361 - Sequencer EGT

EGT Encoder 2 - Reelz/NASA/KIRO F9999999 EG001361 - Sequencer EGT

EGT Encoder 3 - FXX/Big Ten F9999999 EG001361 - Sequencer EGT

EGT Encoder 4 - TVW/TV Tacoma F9999999 EG001361 - Sequencer EGT

EGT Encoder 5 - KCTS/KING F9999999 EG001361 - Sequencer EGT

EGT Encoder 6 - KCPQ/PCTV F9999999 EG001361 - Sequencer EGT

EGT Encoder 7 - KOMO/KSTW F9999999 EG001361 - Sequencer EGT

EGT Encoder 8 - KUNS/Disney F9999999 EG001361 - Sequencer EGT

EGT Encoder 9 - Test/Classic Arts F9999999 EG001361 - Sequencer EGT

EGT Encoder 10 - Spare F9999999 EG001361 - Sequencer EGT

EGT Encoder 11 - Spare F9999999 EG001361 - Sequencer EGT

EGT Encoder 12 - Spare F9999999 EG001361 - Sequencer EGT

EGT Encoder 13 - Spare F9999999 EG001361 - Sequencer EGT

Network Performance Tool Server F9999999 EG001315 - Server Aud/Vid Dell

Satellite Receiver - KLS 2 KLS 2 EG001136 - Receiver General Instruments

Satellite Receiver - KLS 1 KLS 1 EG001136 - Receiver General Instruments

Network Controller - 1 F9999999 EN000010 - Controller Motorola

Network Controller - 2 F9999999 EN000010 - Controller Motorola

Digital Addressable Controller (DAC) F9999999 EN000040 - Master Controller Motorola

CASMR - Conditional Access System F9999999 EN000040 - Master Controller HP

Avocent Autoview 3008 F9999999 EN000010 - Controller Avocent

Modular Receiver/Decoder F9999999 EG001136 - Receiver Sencore

Satellite Receiver - KCPQ Ch. 13 F9999999 EG001136 - Receiver Tandberg

Pro Receiver/Decoder - KOMO F9999999 EG001136 - Receiver KTECH

Pro Receiver/Decoder - KIRO F9999999 EG001136 - Receiver KTECH

Pro Receiver/Decoder - KING F9999999 EG001136 - Receiver KTECH

Pro Receiver/Decoder - KSTW F9999999 EG001136 - Receiver KTECH

Pro Receiver /Decoder - KONG F9999999 EG001136 - Receiver KTECH

Pro Receiver /Decoder - KZJO F9999999 EG001136 - Receiver KTECH

Pro Receiver /Decoder - Spare F9999999 EG001136 - Receiver KTECH

Pro Receiver /Decoder - NASA F9999999 EG001136 - Receiver KTECH

Pro Receiver /Decoder - KUNS F9999999 EG001136 - Receiver KTECH

Pro Receiver /Decoder - KUNS2/Mundo F9999999 EG001136 - Receiver KTECH

Pro Receiver /Decoder - KWPX F9999999 EG001136 - Receiver KTECH

ASI Splitter F9999999 EG000217 - Combiner MegaHertz

Smartstream Device Manager F9999999 EG001315 - Server Arris

Remote Addressable DANIS/DLS (RADD) F9999999 EG001315 - Server CSS/RADD

KLS 3000/CPMS F9999999 EG001315 - Server KLS 3000

Pro Receiver/Decoder - TV Tacoma F9999999 EG001136 - Receiver KTECH

Pro Receiver/Decoder - PCTV F9999999 EG001136 - Receiver KTECH

Pro Receiver/Decoder - Spare F9999999 EG001136 - Receiver KTECH

Pro Receiver/Decoder - Spare F9999999 EG001136 - Receiver KTECH

Satellite Receiver - KCPQ Ch. 13 F9999999 EG001136 - Receiver Tandberg

Pro Receiver/Decoder - Spare F9999999 EG001136 - Receiver KTECH

Pro Receiver/Decoder - Spare F9999999 EG001136 - Receiver KTECH

APEX Edge QAM - 1 F9999999 EG000100 - Switch Motorola

APEX Edge QAM - 2 F9999999 EG000100 - Switch Motorola

APEX Edge QAM - 3 F9999999 EG000100 - Switch Motorola

APEX Edge QAM - 4 F9999999 EG000100 - Switch Motorola

MPEG Transport Stream Monitor F9999999 EG000760 - Multiplexer Tetronix

Vecima - IP to Analog Edge Decoder 1 F9999999 EG000740 - Modulator Vecima - 1

Vecima - IP to Analog Edge Decoder 2 F9999999 EG000740 - Modulator Vecima - 2

Vecima - IP to Analog Edge Decoder 3 F9999999 EG000740 - Modulator Vecima - 3

HE Redundant Amplifier System - UP F9999999 EG000120 - Amplifier QRF - 1

HE Redundant Amplifier System - UP Pr F9999999 EG000120 - Amplifier QRF - 2

He Redundant Amp System - UP Bkup F9999999 EG000120 - Amplifier QRF - 3

CPAT - Dual Band Signal Generator F9999999 EG001575 - Test Generator Effigis

TelVue HyperCaster B-100 IPTV F9999999 EG000120 - Amplifier TelVue

Pro Satellite Receiver - SHO/SHO2 F9999999 EG001136 - Receiver Motorola

TelVue HyperCaster B-100 IPTV F9999999 EG000120 - Amplifier TelVue

Remote Service Analyzer RSAM F9999999 EZ000140 - Test Equip JDSU

MPEG Video Probe Analyzer F9999999 EZ000140 - Test Equip JDSU

Advanced Rcvr Transcoder - Oxygen SD F9999999 EG001136 - Receiver Cisco

Advanced Rcvr Transcoder - Sprout SD F9999999 EG001136 - Receiver Cisco

Advanced Rcvr Transcoder - Bravo SD F9999999 EG001136 - Receiver Cisco

Advanced Rcvr Transcoder - CNBC HD F9999999 EG001136 - Receiver Cisco

Advanced Rcvr Transcoder - SyFy HD F9999999 EG001136 - Receiver Cisco
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Advanced Rcvr Transcoder - USA HD F9999999 EG001136 - Receiver Cisco

Advanced Rcvr Transcoder - NFL Redzone HD F9999999 EG001136 - Receiver Cisco

Advanced Rcvr Transcoder - NFL HD F9999999 EG001136 - Receiver Cisco

Adv Program Receiver - MBC Korea SD F9999999 EG001136 - Receiver Motorola

Advanced Rcvr Transcoder - NBC Univesal F9999999 EG001136 - Receiver Cisco

MPEG Transport Stream Monitor F9999999 EG000760 - Multiplexer Tektronix

Sunrise Telecom Spectrum Analyzer F9999999 EZ000140 - Test Equip Sunrise Telecom

Sunrise Telecom Spectrum Analyzer F9999999 EZ000140 - Test Equip Sunrise Telecom

Multicom Optical Transmitter F9999999 EG000850 - Optical Transmitter Multicom

Pro Satellite Receiver - SHORTS HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - HSN SD F9999999 EG001136 - Receiver Scientific Atlanta

Adv Rcvr Transcoder - YouTooAmerica F9999999 EG001136 - Receiver Cisco

Adv Rcvr Transcoder - FYI HD F9999999 EG001136 - Receiver Cisco

Adv Rcvr Transcoder - MTV/Spike HD F9999999 EG001136 - Receiver Cisco

Adv Rcvr Transcoder - CMT HD F9999999 EG001136 - Receiver Cisco

Adv Rcvr Transcoder - VH1/Comedy HD F9999999 EG001136 - Receiver Cisco

Adv Rcvr Transcoder - NICK HD F9999999 EG001136 - Receiver Cisco

Satellite Receiver - HITS 14 F9999999 EG001136 - Receiver General Instruments

RF L-Band Splitter (Active) F9999999 EG000217 - Combiner Qunitech

RF L-Band Splitter (Passive) F9999999 EG000217 - Combiner Quintech

RF L-Band Splitter (Passive) F9999999 EG000217 - Combiner Quintech

Splitter/Combiner Directional Coupler F9999999 EG000217 - Combiner ADC Telecommunictions

Splitter/Combiner Directional Coupler F9999999 EG000217 - Combiner ADC Telecommunictions

Splitter/Combiner Directional Coupler F9999999 EG000217 - Combiner ADC Telecommunictions

LNB Power Supply F9999999 ED000250 - UPS Quintech

Satellite Receiver - MoviePlex SD/Starz F9999999 EG001136 - Receiver Arris

Pro Satellite Rcvr - ESPN Classics F9999999 EG001136 - Receiver Motorola

Combiner - IP to ASI Convertor F9999999 EG000217 - Combiner Advanced Digital Inc

Adv Rcvr Trnscoder - Life/Mil HD F9999999 EG001136 - Receiver Cisco

Program Receiver - The Word HD F9999999 EG001136 - Receiver Scientific Atlanta

Satellite Receiver - Destination America F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - OWN HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - Disney Jr HD F9999999 EG001136 - Receiver Motorola

Satellite Receiver - Food Net/HGTV HD F9999999 EG001136 - Receiver General Instruments

Satellite Receiver - Playboy HD F9999999 EG001136 - Receiver Motorola

Integrated Receiver/Decoder - Music Choice F9999999 EG001136 - Receiver Harmonic

LADI - Music Choice Inserter F9999999 EG001315 - Server Aud/Vid EAS System

Program Receiver - Jewelry SD 25806144 EG001136 - Receiver Scientific Atlanta

Digital Media Receiver F9999999 EG001136 - Receiver Wegener

Program Receiver - Jewelry Spare Recvr F9999999 EG001136 - Receiver Scientific Atlanta

CherryPicker Application Platform #6 F9999999 EG00760 - Multiplexer Motorola

CherryPicker Application Platform #1 F9999999 EG00760 - Multiplexer Motorola

CherryPicker Application Platfomr #8 F9999999 EG00760 - Multiplexer Motorola

CherryPicker Applications Platform #9 F9999999 EG00760 - Multiplexer Motorola

Cherry Picker Applications Platform #10 F9999999 EG00760 - Multiplexer Motorola

CherryPicker Applications Platform Spare F9999999 EG00760 - Multiplexer Motorola

Multiple Decryption Recvr - TNT/Toons SD F9999999 EG001136 - Receiver Scientific Atlanta

Advanced Recvr Transcoder - TV Japan F9999999 EG001136 - Receiver Cisco

MPEG/IRD Satellite Receiver - HD Net HD F9999999 EG001136 - Receiver Wegener

Pro Satellite Receiver - HRTV HD F9999999 EG001136 - Receiver Motorola

Pro Satellite Receiver - CSPAN2 HD F9999999 EG001136 - Receiver Motorola

Broadband Multimedia Service Router #2 F9999999 EG001230 - Router (Net App) BigBand

CherryPicker Applications Platform #2 F9999999 EG00760 - Multiplexer Motorola

CherryPicker Applications Platform #3 F9999999 EG00760 - Multiplexer Motorola

CherryPicker Applications Platform #7 F9999999 EG00760 - Multiplexer Motorola

CherryPicker Applications Platform #4 F9999999 EG00760 - Multiplexer Motorola

CherryPicker Applications Platform #5 F9999999 EG00760 - Multiplexer Motorola

QAM Edge Encryptor Modulator #7 F9999999 EG00740 - Modulator Motorola

QAM Edge Encryptor Modulator #1 F9999999 EG00740 - Modulator Motorola

QAM Edge Encryptor Modulator #2 F9999999 EG00740 - Modulator Motorola

QAM Edge Encryptor Modulator #3 F9999999 EG00740 - Modulator Motorola

QAM Edge Encryptor Modulator #4 F9999999 EG00740 - Modulator Motorola

SMU Control Server - Primary F9999999 EG001315 - Server Arris

SMU Control Server - Backup F9999999 EG001315 - Server IBM

Broadband Multimedia Service Router #1 F9999999 EG001230 - Router (Net App) BigBand

Demodulator Convertor #1 2722035 EG000280 - Demodulator Wel IAV

Demodulator Convertor #2 2722063 EG000280 - Demodulator Wel IAV

Demodulator Convertor #3 2722069 EG000280 - Demodulator Wel IAV

Dish 1 serial 1005910  4.5 meter dishes Brand Scientific Atlanta model 8345

Dish 2 serial 1007240  4.5 meter dishes Brand Scientific Atlanta model 8346

Dish 3 serial 1006545  4.5 meter dishes Brand Scientific Atlanta model 8347

Dish 4 serial 1005880  4.5 meter dishes Brand Scientific Atlanta model 8348

Dish 5 serial 100655? The last digit is un-readable  4.5 meter dishes Brand Scientific Atlanta model 8349

3813522 Patriot 3.8 had a decal with a Part number of PRT-380

3814298 Patriot 3.8 had a decal with a Part number of PRT-380

24'x13'6" Airscreen AeroPro Pro system including:

inflatable outdoor movie screen

inflatable frame, lower panel

front projection surface

screen bungee ties

high pressure blower

black nylon high tension tethers

heavy duty carry bag 

four steel stakes

deluxe repair kit

manual

Aeropro Pro HD console & sound system

heavy duty ATA rated road case

triple screen LCD monitor

BlueRay and progresive scan DVD players 

HD video switcher

pro quality rack mounted audio mixer with iPod dock

power conditioner and surge protector with two lamps

microphone

audio and video cables

PRO speaker system 

The dishes on the roof are a mix of 3.7 meter Loral Skynet or DH, and 3.8 meter Patriot.  Plus the steerable dish which I think is a 3.7 

meter Chaparral but again no markings.

862



Projector w/case and stand
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Exhibit “A.3” 
 

(Set-Top Boxes) 
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Exhibit A7

Model quantity (in home)
DCX3200 7281
DCX3510 1094

MG1 722
Mini 871
MG2 485

Set Top Boxes

Resolution No. 40467 
Exhibit A.3
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A RESOLUTION relating to Click! Network; authorizing execution of the Click! 

Business Transaction Agreement by and between Tacoma Power and 
Mashell, Inc., d/b/a Rainier Connect and Rainier Connect North LLC.  

   
WHEREAS, in 1998, Click! Network, a trade name used by Tacoma Power, 

began operating as a cable service provider over excess capacity of the 

HFC Network, providing primarily cable television and wholesale cable modem 

(internet access) services, and 

WHEREAS, since that time, technology and consumer demands have 

changed, with consumers shifting from predominantly consuming cable 

programming services to predominantly consuming internet access services, and 

WHEREAS operational costs for the Click! Network have significantly 

increased since 1998 while the Click! Network business model has become 

outdated and unable to respond quickly or efficiently to changes in the market 

place or provide the capacity to make capital investments necessary to upgrade 

the network and compete with the private sector, and 

WHEREAS, in response to these challenges, the Public Utility 

Board (“PUB”) began to study alternative Click! Network business models and, 

after many years of study, the PUB, in collaboration with the City Council, retained 

the services of CTC Technology & Energy (“CTC”) to assist in this analysis, and 

WHEREAS, at the January 23, 2018, Joint Study Session of the PUB and 

City Council, CTC presented its report examining which of the following five 

alternative business models would best meet 12 Click! Network policy goals later 

adopted by the PUB and City Council: 
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• Continue finding ways to reduce costs and streamline operations; 
• Become a retail internet service provider (“ISP”) and potentially eliminate 

cable TV operations; 
• Upgrade the Click! Network to fiber-to-the-premises in an effort to better 

compete with incumbents in the market; 
• Cease internet and cable operations and abandon the related parts of the 

network; 
• Seek a partner willing to take on operating and other obligations and costs 

while agreeing to conditions that would preserve Click!’s significant policy 
achievements, and 

WHEREAS CTC reported that the 12 policy goals could best be met through 

a business model in which the City retained ownership of the entire HFC Network, 

including the Click! Network, with a third party providing Cable TV and/or internet 

access services and covering the capital and operating costs associated with 

providing those services, and 

WHEREAS, under this model, Tacoma Power would no longer provide 

cable television or wholesale internet access services, and the third party would 

provide cable television, video, and internet access services directly to the public, 

and 

WHEREAS the PUB, pursuant to its prior Resolution No. U-10988, 

expressed its determination that while the 1997 business plan achieved many of 

the functions envisioned for the HFC Network, the Excess Capacity of the HFC 

Network and the inventory, equipment, and vehicles allocated to Click! Network are 

not needed now or in the future by Tacoma Power for utility purposes, and thus, 

will not be updated or improved or utilized for utility purposes, and are excess to 

the needs of Tacoma Power, and that the current Click! Network business plan and 
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the proposed all-in retail service business model will not generate sufficient 

revenues to fully fund operational expenses and the costs of capital improvements 

needed to maintain the Excess Capacity of the HFC Network as a state-of-the art 

Network, and  

WHEREAS, through PUB Resolution No. U-10988 and City Council 

Resolution No. 39930, the PUB and the City Council rescinded their approval of 

the all-in retail service business model; adopted 12 policy goals to be maximized 

through the use and preservation of the Excess Capacity of the HFC Network; and 

directed the Public Utilities Director and City Manager to work collaboratively to 

develop a plan to seek information, proposals, or qualifications from interested 

parties to determine whether the 12 policy goals could be achieved through a 

collaboration and/or restructuring of Click! Network, and  

WHEREAS, at the August 21, 2018, Joint Study Session of the PUB and 

City Council, CTC recommended that the PUB and City Council authorize 

negotiation of term sheets with Rainier Connect and Wave Broadband, and 

WHEREAS the City Council and PUB, after a presentation by CTC and 

review of proposals from third parties at the March 5, 2019, Joint Study Session of 

the PUB and City Council, directed the Public Utilities Director to execute a letter 

agreement with Rainier Connect to enter into good faith negotiation of agreements 

through which: (1) the City, through Tacoma Power, would retain ownership of all 

of the existing HFC Network; (2) the capital and operating costs of the Excess 

Capacity of the HFC Network would be borne by a third party; (3) Tacoma Power 

would no longer provide cable television or wholesale internet access or data 
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transport services; and (4) Rainier Connect would use the Excess Capacity of the 

HFC Network to provide cable, video, and internet access services consistent with 

the 12 policy goals adopted by the City Council and PUB, and 

WHEREAS negotiations with Rainier Connect commenced in April 2019, 

and the Click! Business Transaction Agreement is now complete, and 

WHEREAS, on October 30, 2019, the PUB adopted Resolution 

No. U-11116, declaring the Click! Assets and the Excess Capacity of the HFC 

Network surplus to the needs of Tacoma Power and Tacoma Public Utilities and 

not required for continued public utility services, recommending that the City 

Council declare the above-referenced property surplus to the needs of the City, 

and approving the Click! Business Transaction Agreement conditioned upon 

approval by the City Council and 

WHEREAS the City Council, pursuant to Resolution No. 40467, declared 

the Excess Capacity of the HFC Network and the Click Assets, as those terms are 

defined therein, surplus to the needs of Tacoma Power, Tacoma Public Utilities, 

and the City, and no longer required for continued public utility service, and 

WHEREAS, pursuant to TMC 1.06.273, the Tacoma Public Utilities Director 

has recommended that the City Council find that disposal of the Click! Assets and 

the Excess Capacity in the HFC Network as defined Resolution No. 40467 be 

conveyed and leased through a negotiated process with Rainier Connect pursuant 

to agreements in substantially the form of the Click! Business Transaction 

Agreement on file with the City Clerk, and 
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WHEREAS approval of the Click! Business Transaction Agreement will 

allow use of the excess capacity of the HFC Network and ownership of related 

inventory, equipment, and vehicles to be transferred to Rainier Connect and will, 

among other things, continue use of the Click! Network to provide cable, video, and 

broadband internet access to families and businesses in Tacoma; maintain 

ownership of the Click! Network; require private capital to be used to operate, 

maintain, and upgrade the network to one gigabit speeds in competition with other 

providers; ensure that such services are provided in an equitable manner with like 

services and prices throughout the City; and, provide for reduced-cost internet 

access under the federal lifeline subsidy and to households eligible for TPU’s 

electric service low-income program, and    

WHEREAS the Click! Business Transaction Agreement further provides that 

Rainier Connect will make annual payments to Tacoma Power of $2,500,000 for 

year one, $2,625,000 for year two, $2,750,000 for year three, $2,875,000 for year 

four, and $3,000,000 for year five, and for each year after year five, the annual 

payment will increase to reflect the Consumer Price Index Increase, and further 

provides that Rainier Connect will invest a minimum of $1.5 million annually in the 

network, adjusted annually to reflect the Consumer Price Index Increase, and 

 WHEREAS the City Council, having considered the foregoing, the public 

comments received during the public hearing of October 29, 2019, and prior public 

meetings of the City Council and PUB, and the City records and files related to the 

construction, installation, and operation of the Click! Network, and having been in 
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all matters fully advised, finds that it is in the best interest of the public to approve 

the Click! Business Transaction Agreement; Now, Therefore, 

BE IT RESOLVED BY COUNCIL OF THE CITY OF TACOMA: 

Section 1.  That the City Council does hereby find and concur with the 

Tacoma Public Utility Board’s determination and recommendation that the 

conveyance of the Click! Assets and the grant of an indefeasible right of use of the 

Excess Capacity of the HFC Network to Rainier Connect through a negotiated 

disposition pursuant to the terms and conditions of the Click! Business Transaction 

Agreement, in substantially the form on file on the office of the City Clerk, is in the 

best interests of Tacoma Power, Tacoma Public Utilities, and the City, and all 

applicable competitive bidding and selection requirements are hereby waived. 

Section 2.  That the appropriate City officials are authorized to execute the 

Click! Business Transaction Agreement, in substantially the form on file in the 

office of the City Clerk, and that upon a joint determination by the City Manager 

and Public Utilities Director that the conditions precedent to transfer of operational 

control of the Tacoma Power Commercial Network to Rainier Connect have been  
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met, or waived, the Mayor of the City of Tacoma, together with all other appropriate 

City officials, are authorized to execute the Indefeasible Right of Use Agreement, in 

substantially the form on file in the office of the City Clerk.   

 
Passed      
 
 
            
      Mayor 
 
Attest: 
 
 
      
City Clerk 
 
Approved as to form: 
 
 
      
Chief Deputy City Attorney 
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Business Essentials for Utility Engineers - Richard E. Brown 

AUTHOR 

Richard E. Brown is the Senior Vice President of Operations and co­

founder of Quanta Technology, a firm specializing in technical and 

management consulting for utilities and utility-related industries. Dr. Brown 

has been on the leadership team of three successful startup organizations, 

and has provided consulting services to most major utilities in the United 

States and many around the world. He is a frequent instructor, has taught 

courses in eleven countries, and is an adjunct professor at North Carolina 

State University. 

Dr. Brown has published more than 90 technical papers related to asset 

management and performance management, and is also author of the book 

Electric Power Distribution Reliability. In 2007, he was elected to the grade 

of Fellow by the Institute of Electrical and Electronics Engineers (IEEE), 

which is conferred by the IEEE Board of Directors for an extraordinary 

record of industry accomplishments. 

Dr. Brown earned his BSEE, MSEE, and PhD degrees from the University 

of Washington in Seattle, and his MBA degree from the University of North 

Carolina at Chapel Hill. He is a registered professional engineer. 
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INVESTING IN WASHINGTON’S ECONOMIC FUTURE

Community Economic Revitalization Board
1011 Plum Street SE • PO Box 42525 • Olympia, WA 98504-2525 • (360) 725-3151

I am pleased to introduce the 2018 Rural Broadband Legislative Report for the Washington State Community 
Economic Revitalization Board (CERB).  This report highlights activities and outcomes from the 2018 calendar year.

In March 2018, the supplemental capital budget passed (ESSB 6095 H-5170.3).   Section 1008 included the CERB 
Administered Rural Broadband Program.  The proviso language included a $10 million appropriation for fiscal year 
2019.

The Rural Broadband Program has changed the conversation for many of our rural communities and Tribes.  This 
program allows communities and Tribes to build and own the broadband infrastructure, and to collaborate with 
Independent Service Providers (ISPs) to provide retail service, which will allow more options for the end-user at a 
lower cost.

Since this program has changed the conversation, CERB has seen many communities come forward for planning 
projects for broadband.  These planning projects are building a pipeline for future construction projects.  Even more 
exciting, these conversations are bringing everyone to the table for collaboration: counties, cities, ports, PUDs, 
special purpose districts, Tribes, and ISPs.

Because this is a new program, the CERB Policy Committee and staff worked diligently designing policies, procedures, 
program materials, and conducting stakeholder outreach.  The supplemental capital budget was passed on March 
9, and CERB approved the program’s policies, procedures, and materials on May 17.  The accelerated timeline 
allowed staff to be out in the communities conducting workshops, attending speaking engagements, giving technical 
assistance, and educating communities and Tribes about the new Rural Broadband Program.  Between May and June, 
staff spoke at 20 individual workshops and speaking engagements, reaching over 700 community members.

The first round of projects were awarded in September 2018 with far reaching impact:
•	 3 Projects were awarded - $2,816,649 CERB Investment
•	 The projects reached into 13 Communities
•	 2,427 Connections are planned from the projects
•	 Cost per connection: $1,161
•	 100% Increase in Internet Speed
•	 Estimated increase from 6 to 17 ISPs

The Rural Broadband Program aligns with CERB’s application and meeting date cycle.  Applications are accepted on a 
first-come, first-served basis, and the Board meets every two months to review projects.

CERB members are committed Washington citizens and professionals with a passion for economic development.  The 
investments that CERB has made, and the return on these investments, are a testament to this dedication.  On behalf 
of CERB, I thank you for your continued support of this essential resource for growing Washington’s economy.

Randy Hayden
Community Economic Revitalization Board Chair
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Introduction to CERB

CERB Funded Projects in Washington State, 1982-2018

COMMUNITY ECONOMIC REVITALIZATION BOARD

The Community Economic Revitalization Board (CERB) is a unique statewide economic development resource. CERB 
assistance is valued because it helps communities:

•	 Respond rapidly to immediate business siting and expansion needs

•	 Build feasible industrial sites for future business development

•	 Target expansions in manufacturing, food processing, assembly, warehousing, industrial distribution, advanced 
technology, and other key sectors

•	 Spur creation and retention of higher wage jobs

Since 1982, CERB has encouraged new development and expansion in areas where growth is desired. The Legislature 
created CERB to provide low-interest loans (and in unique circumstances, grants) to help finance the local public 
economic development infrastructure necessary to develop or retain stable business and industrial activity. These 
improvements include industrial water, general-purpose industrial buildings and port facilities, sanitary and storm 
sewers, industrial wastewater treatment facilities, railroad spurs, telecommunications, electricity, natural gas, roads, and 
bridges. CERB investments have been made in 37 counties since the program began.

The 20-member Board represents private and public sectors from across the state, as designated in statute. The Board 
sets policy and selects projects to receive CERB financing assistance. Administrative support to CERB is provided within 
the Local Government Division of the Department of Commerce. CERB’s statutory authority is codified in Chapter 43.160 
RCW.
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Program Opportunities

CERB Investment and Returns

CERB will track the following outcomes:
•	 Number of connections: households, businesses, and 

anchor institutions.
•	 Number of ISPs available for consumers.
•	 Internet speed being offered to consumers.

Staff Assistance

CERB staff delivers program management, contract 
management, Board support, community and economic 
development for local projects, and works with applicants 
to develop and present projects for CERB review.

Technical assistance—Staff help each applicant identify 
project barriers, evaluate project feasibility, and develop 
funding and implementation strategies when the project 
is ready to proceed.  Many times this involves convening a 
tech team with the applicant and other funders, to develop 
a project action plan.

Project advocacy—Staff prepare a comprehensive analysis 
of each project with recommendations to CERB. This 
analysis identifies the relative community and economic 
benefits of the project to the local community, the 
project dynamics, and areas of merit and/or controversy.  
The analysis of the project’s community and economic 
development goals and outcomes includes specific 
projections of the number of connections (households, 
businesses, and anchor institutions), speed service to the 

end users, and number of ISPs available to the end user.

Project monitoring—Staff help local governments work 
out emergent problems during contract development 
and project implementation.  Following construction of 
the public infrastructure project, project outcomes are 
tracked by CERB staff for five years. These outcomes 
include number of connections (households, businesses, 
and anchor institutions), speed service to the end users, 
and number of ISPs available to the end user. This tracking 
process links CERB investment to actual community and 
economic development outcomes.

Key Successes

In March 2018, the Supplemental Capital Budget passed, 
which included the CERB Administered Rural Broadband 
Program.  This proviso language included a $10 million 
appropriation for FY 2019.

Timeline:
•	 March - April: CERB policy committee designed 

program policies, procedures, and program materials.
•	 March - April: Staff conducted Stakeholder Outreach 

Meetings (21 Entities)
•	 May: CERB approved the Rural Broadband Program 

policies, procedures, and program materials.
•	 May 21: 1st Rural Broadband application cycle opened.
•	 May - June: CERB staff held six rural broadband 

workshops across the state, and also took part in many 
speaking events to educate about the Rural Broadband 

Program.
•	 July 16: 1st due date for Rural Broadband 
applications.
•	 September 20: CERB approved three Rural 
Broadband construction projects - $2.8 million.
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Voice over Internet Protocol (VoIP) 
Voice over Internet Protocol (VoIP) is a technology for communicating using "Internet protocol" instead of 
traditional analog systems. Some VoIP services need only a regular phone connection, while others allow you to 
make telephone calls using an Internet connection instead. Some VoIP services may allow you only to call other 
people using the same service, but others may allow you to call any telephone number - including local, long 
distance, wireless and international numbers. 

How VoIP works 

VoIP converts the voice signal from your telephone into a digital signal that can travel over the Internet. If you are 
calling a regular telephone number, the signal is then converted back at the other end. VoIP calls can be made 
from a computer, a special VoIP phone, a traditional phone with or without an adapter, or using a wireless phone, 
depending on the type of VoIP service you subscribe to.    

Here is one example of how VoIP service works: 

What equipment do I need? 

Depending on the VoIP service you purchase, you may need a computer, a special VoIP telephone or a regular 
telephone with an adapter. If you are calling a regular telephone number, the person you are calling does not need any 
special equipment: just a telephone. 

Are there special considerations for using VoIP? 

If you’re considering replacing your traditional telephone service with VoIP, be aware that: 

• Some VoIP service providers may have limitations to their 911 service.  For more information on VoIP
and 911 services, see the FCC’s guide at www.fcc.gov/guides/voip-and-911-service.

• Some VoIP services don’t work during power outages and the service provider may not offer backup
power.

• VoIP providers may or may not offer directory assistance/white page listings.

Always check with potential VoIP service providers to confirm any limitations to their service, including 911 service. 

Consumer Guide 
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With VoIP, is there a difference between making a local and a long distance call? 
 
Some VoIP providers do not charge for calls to other subscribers to the service. Some VoIP providers charge for 
a long distance call to a number outside your calling area. Other VoIP providers permit you to call anywhere at a 
flat rate for a fixed number of minutes. Your VoIP provider may permit you to select an area code for your VoIP 
service that is different from the area code in which you live. 
  
How does the FCC regulate VoIP? 

• 911 Services: Providers of "interconnected" VoIP services – which allow users generally to make calls to 
and receive calls from the regular telephone network – do have 911 service obligations; however, 911 
calls using VoIP are handled differently than 911 calls using your regular telephone service. 

• Portability: The FCC requires interconnected VoIP providers and telephone companies to comply with Local 
Number Portability (LNP) rules. (See our guide on Portability www.fcc.gov/consumers/guides/porting-keeping-
your-phone-number-when-you-change-providers). 

• Calling Records: The FCC limits interconnected VoIP providers' use of customer proprietary network 
information such as your telephone calling records, and requires interconnected VoIP providers to protect 
it from disclosure. 

• Universal Service: The FCC requires interconnected VoIP providers to contribute to the Universal 
Service Fund, which supports communications services in high-cost areas and for income-eligible 
telephone subscribers. 

• Accessibility: Interconnected VoIP providers must contribute to the Telecommunications Relay Services 
Fund used to support the provision of telecommunications services to persons with speech or hearing 
disabilities and offer 711 abbreviated dialing for access to relay services. Providers and equipment 
manufacturers also must ensure their services are available to and usable by individuals with disabilities, 
if such access is achievable. (See our guide about TRS 
www.fcc.gov/consumers/guides/telecommunications-relay-service-trs.) 

 
Filing a complaint 
 
If you have concerns about an interconnected VoIP provider's handling of your 911 calls or telephone calling 
records, making services available to and usable by individuals with disabilities, or porting your telephone 
number, first try to resolve the matter with your service provider. If you can't resolve the matter directly, you have 
multiple options for filing a complaint with the FCC: 
 

• File a complaint online at https://consumercomplaints.fcc.gov 
• By phone: 1-888-CALL-FCC (1-888-225-5322); TTY: 1-888-TELL-FCC (1-888-835-5322) ; ASL: 1-844-

432-2275 
• By mail (please include your name, address, contact information and as much detail about your complaint 

as possible): 
 
Federal Communications Commission 
Consumer and Governmental Affairs Bureau 
Consumer Inquiries and Complaints Division 
445 12th Street, S.W. 
Washington, DC 20554 

 
Alternate formats 
 
To request this article in an accessible format - braille, large print, Word or text document or audio - write or call 
us at the address or phone number above, or send an email to fcc504@fcc.gov. 
   

 
Last Reviewed: 1/27/17 
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Lifeline Support for Affordable Communications 
Lifeline is the FCC's program to help make communications services more affordable for low-income consumers. 
Lifeline provides subscribers a discount on monthly telephone service, broadband Internet access service, or 
voice-broadband bundled service purchased from participating providers.  

How Lifeline Works 

Lifeline typically provides up to a $9.25 monthly discount on service for eligible low-income subscribers. 
Subscribers may receive a Lifeline discount on either a wireline or a wireless service, but they may not receive a 
discount on both services at the same time. Lifeline also supports broadband Internet access service and 
broadband-voice bundles. FCC rules prohibit more than one Lifeline service per household. 

Lifeline is available to eligible low-income consumers in every state, commonwealth, territory, and on Tribal lands. 
The Lifeline program is administered by the Universal Service Administrative Company (USAC). USAC is 
responsible for data collection and maintenance, support calculation, disbursements, and assisting consumers 
with Lifeline eligibility and enrollment for the program. USAC's website (https://www.usac.org/lifeline/) provides 
additional information regarding the program, including program requirements. 

To participate in the Lifeline program, consumers must either have an income that is at or below 135% of the 
Federal Poverty Guidelines (https://aspe.hhs.gov/poverty-guidelines) or participate in certain federal assistance 
programs, such as the Supplemental Nutrition Assistance Program or Medicaid. You can see if you are eligible by 
reviewing the information available at lifelinesupport.org (see “Do I Qualify?”). 

National Verifier for Lifeline Eligibility 

To apply for Lifeline, a consumer must use the National Verifier application system at: 
https://www.checklifeline.org/lifeline. The National Verifier is a centralized system established by the FCC and 
operated by USAC that verifies Lifeline applicants’ eligibility and recertifies subscriber eligibility annually.  

There are some states that may not use the National Verifier yet. You can check whether your state is already 
active here: https://www.usac.org/lifeline/eligibility/national-verifier/. If you are in a state that does not use the 
National Verifier or if you would like a service provider to assist you when you apply, you can use the “Companies 
Near Me” tool at https://data.usac.org/publicreports/CompaniesNearMe/Download/Report to locate a Lifeline 
program service provider near you. 

Program Rules 
Key rules include the following: 

▪ Lifeline is available only to subscribers whose eligibility can be verified by checking a program eligibility
database or by submitting documentation demonstrating their eligibility.

▪ Only one Lifeline benefit is permitted per household. Federal rules prohibit subscribers from receiving
more than one Lifeline service. If a subscriber or his or her household currently has more than one
Lifeline-discounted service, they must de-enroll from other Lifeline services immediately or be subject to
penalties.

▪ Only low-income subscribers who have been found to be eligible are qualified to enroll.
▪ Subscribers must recertify their eligibility every year and should respond to any requests from the

National Verifier’s or state Lifeline administrator to recertify eligibility. Subscribers who fail to recertify their
eligibility will be de-enrolled from the Lifeline program.
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Enhanced Lifeline Benefits for Tribal lands 

Because telephone subscribership levels on Tribal lands are the lowest in the country, enhanced Lifeline benefits 
are available to low-income residents of Tribal lands. You can find out more about which areas are eligible Tribal 
lands by visiting this site: https://www.lifelinesupport.org/additional-support-for-tribal-lands/.   

Link Up, another federal benefit program, reduces the initial installation or activation fees of certain Lifeline 
providers offering telephone service on Tribal lands. 

What benefits are available through the Lifeline program’s support for Tribal lands? 

For low-income consumers living on Tribal lands, Lifeline provides a monthly discount of up to $34.25 off the cost 
of telephone service, broadband Internet access service, or bundled services (either wireline or wireless). This 
discount consists of up to $9.25 (which is available to all eligible low-income subscribers across the United 
States) plus up to an additional $25 in enhanced support (which is available only to eligible low-income 
subscribers living on Tribal lands). This discount may also vary from state to state, depending on whether the 
state has its own Lifeline program.  

Tribal Lands Link Up provides qualified subscribers living on Tribal lands with a one-time discount of up to $100 
on the initial installation or activation of telephone service at their primary residence. Tribal Lands Link Up also 
enables subscribers to pay the remaining amount that they owe on a deferred schedule, interest-free. Qualifying 
subscribers may be eligible for Link Up again only after moving to a new primary residence. Tribal Link Up 
support is only offered to carriers who are building out infrastructure on Tribal lands, so not all carriers may be 
discounting their activation fee. 

What limitations are there on Lifeline and Link Up? 

Federal rules prohibit qualifying low-income consumers from receiving more than one Lifeline service at the same 
time. For instance, low-income subscribers who qualify may receive a Lifeline discount on either a home 
telephone or a wireless telephone service, but they may not receive a Lifeline discount on both services at the 
same time.  

Additionally, only one Lifeline service may be obtained per household. "Household" is defined as any individual or 
group of individuals who live together at the same address as one economic unit. An "economic unit" is defined as 
"all adult individuals contributing to and sharing in the income and expenses of a household."  

Lifeline support is available to eligible low-income subscribers living in group living facilities. Lifeline applicants 
may demonstrate when initially enrolling in the program that any other Lifeline recipients residing at their 
residential address are part of a separate household. Similarly, federal rules prohibit qualifying low-income 
consumers from receiving more than one Tribal Link Up discount at a primary residence. 

Frequently Asked Questions 
 
What is the current benefit under the Lifeline program? 
 
The Lifeline discount for eligible subscribers is up to $9.25 per month for monthly telephone service - wireline or 
wireless - or broadband or bundled service. 
 
What is the enhanced benefit amount for Tribal Lands? 
 
Up to $25 in enhanced support, in addition to up to $9.25 for traditional Lifeline service, is available to eligible low-
income subscribers living on Tribal lands. 
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I. INTRODUCTION 

1. The Commission’s Lifeline program plays a critical role in closing the digital divide for 
low-income Americans.  Abuse of the program, however, continues to be a significant concern and 
undermines the Lifeline program’s integrity and effectiveness.  Strengthening the accountability of the 
program is therefore essential to ensuring that it effectively and efficiently helps qualifying low-income 
Americans obtain the communications services they need to participate in the digital economy.   

2. For years, the Commission has been taking steps to address waste, fraud, and abuse in the 
program, including through the establishment of a National Lifeline Eligibility Verifier.  Today, we 
continue that work to strengthen the Lifeline program’s enrollment, recertification, and reimbursement 
processes so that limited Universal Service Fund (USF or Fund) dollars are directed only toward 
qualifying low-income consumers.  Specifically, we restore the states’ proper role in designating eligible 
telecommunications carriers (ETCs) to participate in the Lifeline program, clarify the obligations of 
participating carriers, and take targeted steps to improve compliance by Lifeline ETCs and reduce waste, 
fraud, and abuse in the program.  We also clarify several of the program’s rules in response to petitions 
for reconsideration and requests for clarification.  Further, we seek comment on appropriate program 
goals and metrics for a modernized Lifeline program and additional improvements to program integrity. 

II. BACKGROUND 

3. The Lifeline program was originally established in 1985 to ensure that low-income 
consumers had access to affordable, landline telephone service.1  Today, the Lifeline program provides 
qualifying low-income consumers discounts on voice or broadband Internet access service, as well as on 
bundled service, to ensure that all Americans can take advantage of the benefits that voice and broadband 
Internet access service bring, including being able to connect to jobs, family, education, health care 
providers, and emergency services.2  Currently, qualifying low-income consumers receive a standard 
$9.25 monthly discount on Lifeline-supported voice or broadband Internet access service or bundled 
service that satisfies the Commission’s minimum service standards, and those who reside on Tribal lands 
can receive up to a $34.25 monthly discount on Lifeline service that satisfies the minimum service 
standards.  Consumers can qualify for the Lifeline program by participating in a qualifying assistance 
program (i.e., Medicaid, Supplemental Nutrition Assistance Program, Supplemental Security Income, 
Federal Public Housing Assistance, or Veterans and Survivors Pension Benefit) or by having an income 
at or below 135% of the Federal Poverty Guidelines.  Residents of Tribal lands3 can also qualify for the 
Lifeline program by meeting the aforementioned criteria or by participating in a qualifying Tribal-specific 
                                                      
1 See MTS and WATS Market Structure, and Amendment of Parts 67 & 69 of the Commission’s Rules 
and Establishment of a Joint Board, Report and Order, 50 Fed. Reg. 939 (Jan. 8, 1985). 
2 See 47 CFR § 54.400(n) (“Voice Telephony services and broadband Internet access services are supported services 
for the Lifeline program.”).   
3 See 47 CFR § 54.400(e) (defining Tribal lands for purposes of the Lifeline program). 
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STATEMENT OF  
COMMISSIONER GEOFFREY STARKS 

CONCURRING IN PART AND DISSENTING IN PART  

 
Re: Bridging the Digital Divide for Low-Income Consumers, WC Docket No. 17-287; Lifeline and Link 

Up Reform and Modernization, WC Docket No. 11-42; Telecommunications Carriers Eligible for 
Universal Service Support, WC Docket No. 09-197. 

 
A few short months ago, I stepped through the doors of Miriam’s Kitchen, a social services 

organization working to end chronic homelessness here in Washington, D.C. This organization is located 
just blocks away from pricey restaurants, a private university and elite law firms. The people who visit 
this organization’s facility look to gain access to warmth in the winter, food to nourish their bodies, and 
some genuine interaction from smiling employees looking to lend a helping hand.  

I sat down at a folding table alongside six people experiencing homelessness as they shared with 
me that the only way they can access the internet or make a call through a device that they themselves 
own is through the Lifeline program. It was there that I heard what it actually means for them to have a 
phone: one person uses it to speak directly with her doctor and arranges appointments over the phone; 
another needed it for job applications; and virtually all of them spoke of the isolation of homelessness, 
and how a phone is essential to connecting with family and friends.   

For those who were Lifeline subscribers, they were grateful that the government steps in to ensure 
people who are in unforeseen and unfortunate circumstances have access to communications services. 
That gratitude was even expressed while they identified significant flaws with our program such as their 
wait time to obtain a Lifeline phone, their troubles with customer service representatives, or even 
difficulties figuring out how best to ration their precious and limited data.  

*** 
The crux of our decision today is this: do we aim to strengthen the underutilized Lifeline program 

and build up some of our most marginalized citizens; or do we aim to deflate the program and further 
burden its recipients?  I know which side I’m on.    

If we truly seek to increase broadband adoption, then I do not believe the elimination of the 
Lifeline Broadband Provider designation would assist in this process. The 2016 Lifeline Order asserted 
the Commission’s authority to designate ETCs for the purpose of offering broadband internet service 
providers in the Lifeline program as a method to “unlock the Lifeline program to new innovative service 
providers and robust broadband offerings for the benefit of low-income consumers.”1 Commenters 
pointed out in that Order that the streamlining of the process and the cutting of red tape lessens the 
burden on both small and large carriers, thus causing increased service provider participation.2 There are 
approximately 40 companies with pending LBP designations, many of which have applied to provide 
service in several states with high rates of poverty.  With our actions today, we will never find out how 
much carrier participation would increase, and how many people could have easier access to life-
changing health services, jobs, and connections.  

Additionally, I am deeply troubled by many toxic questions asked by the FNPRM. It seeks 
comments on whether the Commission should “ask Lifeline applicants whether they would be able to 
afford their Lifeline-supported service without the Lifeline discount,” and asserts that some consumers 
                                                      
1 Lifeline and Link Up Reform and Modernization et al., WC Docket Nos. 11-42, 09-197, and 10-97, Third Report 
and Order, Further Report and Order, and Order on Reconsideration, 31 FCC Rcd 3962, 4044 para. 231 (2016) 
(2016 Lifeline Order). 
2 See 2016 Lifeline Order, 31 FCC Rcd at 4047, para. 236 (citing comments by Cox Communications, the Benton 
Foundation, and the Telecommunications Board of Puerto Rico supporting a streamlined, national ETC designation 
process). 
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may be willing to “purchase some level of broadband service even in the absence of a Lifeline benefit” 
because they “may value broadband access so highly.”  It goes on to ask questions about a fee in 
exchange for receiving a handset or device in-person at enrollment, and about program integrity 
recommendations as it relates to usage requirements.    

To the best of my research, I don’t believe we’ve ever probed elderly Medicare recipients on how 
much they actually value their medical services; nor should we probe vulnerable, Lifeline recipients on 
how much they value their connectivity.  These are government programs and services designed and 
targeted for the benefit of particular citizens, and frankly our chief concern should be exploring how to 
make sure that they are fully utilized.  With regard to a fee, I heard firsthand from subscribers at the 
Larkin Street Youth Services center in San Francisco, California that they see the device alongside the 
voice and broadband service as inextricably linked. We shouldn’t even articulate the possibility of placing 
yet another barrier to participation in front of these communities.  Regarding USAC check-ins and data 
use records, I stand opposed.  These amount to unnecessary additional burdens on recipients, and in the 
case of data use records, a real risk of oversurveillance of low-income communities and communities of 
color.   

Finally, I do believe that there are some common-sense measures in this item that prevent waste, 
fraud, and abuse and that is why I concur in part. As a former enforcement bureau official, I do believe 
that we have to preserve the integrity of this program such as triple checking that there are no ETC’s 
claiming and seeking reimbursement for deceased subscribers.  

However, despite the efforts I agree with to save the integrity of this program, I find that it is 
packaged in a way that continues to create uncertainty in the lives of low-income people who are working 
to put clothing on their back and food on the table.  Ultimately, I fear that much of today’s item will 
negatively impact the people I met at Miriam’s Kitchen and the Larkin Street Youth Services center.  
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From: Lachel, Diane 
Sent: Thursday, August 12, 2004 4:46 PM 
To: ‘Annie Collins’ 
Subject: Click!’s response to SBC’s report 

Annie, 

Feel free to use any of this information on your web site. 

As you know, there has been an organized effort by private industry to discredit municipal 
telecommunication networks. The information about Click! Network in SBC’s report (“Failed 
Municipal Fiber Networks”) is the same old, tired, out-of-context story from previous industry 
sponsored reports. Here’s the real story: 

1. Tacoma Power constructed a telecommunications network for their own needs (to connect 65 
substations to a centrally located Energy Control Center for the purpose of monitoring the 
electric system, managing energy load,  automatically reading meters, automatically connecting 
and disconnecting meters, etc.) because the incumbent telephone company and incumbent cable 
TV company could not provide the capacity the utility required. During the design phase of the 
network, Tacoma Power decided to add other capacity (for cable TV, data transport and Internet 
services) on the advice of Stanford Research Institute when their conclusive research showed the 
Tacoma area was underserved. 

2. Arthur Anderson and the Washington Institute Foundation (both cited in the SBC report) 
based their analysis on an initial planning document  (revised after telecom experts were hired) 
which was one of many elements the policy makers used to authorize the utility to move forward 
with building Click! Network. The $40 million cited in the SBC report was never adopted as the 
budget. Instead, $92 million was approved by the Utility Board and City Council over a two 
biennium period to fund the network. SBC continues to perpetuate inaccuracies from two flawed 
reports. 

3. According to the Public Utility Board, the Tacoma City Council, the Tacoma Pierce County 
Chamber of Commerce, the Economic Development Board, The News Tribune and thousands of 
residential and business customers – Click! Network is a huge success. 

4. SBC’s link between Tacoma Power’s rate increase and Click! Network has no basis in fact. 
Public utilities follow a very detailed rate case process, complete with public input. SBC’s report 
shows a lack of understanding of the industry they attempt to discredit. The rate increase (the 
first in 5 years) was related solely to the energy crisis of 2000-01. Today, Tacoma Power 
customers pay some of the lowest rates for electricity in the country. 

5. In the cities where Click! Network services are available (Tacoma, University Place and 
Fircrest) prices for cable TV and high-speed Internet are 20 – 25% lower than areas where 
competition does not exist. 
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6. Since Click! began providing services, both the incumbent telephone provider and the 
incumbent cable TV provider have rebuilt their networks, something that hadn’t been done in the 
previous 25 years. 

7. Since Click! began providing services, the timeframe for making business fiber connections 
decreased from 18 months (quoted by US West in 1997) to 30 days (quoted by Click!). 

I hope SBC didn’t invest too much on the report. It appears they didn’t get their money’s worth, 
if accuracy was a goal. 

Diane R. Lachel 
Government and Community Relations Manager 
Click! Network / Tacoma Power 
3628 South 35th Street 
Tacoma, WA 98409-3192 
phone:  253.502.8537 
fax: 253.502.8493 
dlachel@click-network.com 
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NOTE

Casting a Wider ‘Net: How and Why State Laws
Restricting Municipal Broadband Networks

Must Be Modified

Jeff Stricker*

ABSTRACT

One of Congress’s purposes in passing the Telecommunications Act of
1996 was to encourage the widespread deployment of broadband Internet.  As
municipalities began constructing their own broadband networks, private sec-
tor Internet service providers, alarmed at the prospect of competing with these
public networks, pushed back with lobbying campaigns encouraging states to
enact laws prohibiting these municipal networks.  This, in turn, slowed broad-
band deployment, particularly in areas that private providers believed to be
unprofitable (and thus left unserved).  Municipalities challenged these laws
under the Telecommunications Act, arguing that the Act preempted the state
laws, but the Supreme Court in Nixon v. Missouri Municipal League, 541 U.S.
125 (2004), upheld the state prohibitions, clearing the way for even more states
to adopt such prohibitions.  Today, twenty-one states have statutes restricting
municipal networks, leaving many Americans without affordable broadband
Internet access.

This Note argues that Congress should amend the Telecommunications
Act to overcome Missouri Municipal League and preempt state laws restrict-
ing municipal broadband network deployment.  Through preemption, state
legislatures will be forced to revise or repeal overly restrictive statutes, paving
the way for more reasonable restrictions that balance the importance of af-

* J.D., expected May 2013, The George Washington University Law School; B.A., Politi-
cal Science, 2008, The George Washington University.  My thanks to Professor Mandy Hitch-
cock and Jason Madden for their guidance and encouragement in crafting this Note.
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fordable broadband with the need to protect private companies from direct
competition with publicly funded entities.  This Note next analyzes selected
provisions of current state laws and proposes either to eliminate them as
overly restrictive, modify them to be less restrictive, or retain them.  The result
is a framework of a balanced state law that protects private sector interests
while also encouraging broadband deployment.
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INTRODUCTION

A few years ago, Michael and Amy Tiemann decided to build and
operate a cutting-edge recording studio in Pittsboro, North Carolina,1

a rural town of 3,555 people.2  In addition to the high startup costs of
the studio, such as sophisticated equipment, Mr. Tiemann discovered
that establishing a broadband Internet connection to the studio was
one of the greatest challenges of the project because the area around
the studio lacked broadband infrastructure.3  “I spent more than two
years begging Time Warner [Cable] to sell me a service that costs 50
times more than it should,” he explained, “and that’s after I agreed to
pay 100 percent of the installation costs for more than a mile of fiber
[optic cable].”4  Mr. Tiemann was fortunate enough that his career
path as a pioneer in computer software development provided him
with the capital necessary to afford such installation.5  But most Pitt-
sboro residents do not have the same financial resources as Mr. Tie-
mann, given that the median family annual income is merely $63,411.6

Mr. Tiemann and others like him faced immense difficulty in ob-
taining broadband in part because North Carolina passed House Bill
129, titled “Level Playing Field/Local Government Competition,” in
May 2011.7  Without that law, Mr. Tiemann and other businesses and
residents of Pittsboro might have worked together with their local
government to find a solution to their lack of broadband access, possi-
bly by way of a municipal broadband network that could provide ser-
vice at an affordable rate.

The North Carolina statute “essentially barr[ed] [municipal
broadband networks] from the consumer market,” leaving Mr. Tie-
mann and others similarly situated across North Carolina with no al-

1 Monica Chen, Chapel Hill’s High Hopes for Broadband Quashed by Law, TRIANGLE

BUS. J. (June 17, 2011), http://www.bizjournals.com/triangle/print-edition/2011/06/17/chapel-hills-
high-hopes-for-broadband.html?page=all.

2 U.S. CENSUS BUREAU, 2006-2010 American Community Survey 5-Year Estimates: Dem-
ographic and Housing Estimates, http://factfinder2.census.gov/faces/tableservices/jsf/pages/
productview.xhtml?pid=ACS_10_5YR_DP05 (last visited July 25, 2012).

3 Chen, supra note 1.
4 Id.
5 About Us, MANIFOLD RECORDING, http://www.manifoldrecording.com/people.php#

michael (last visited Jan. 11, 2013).  While Mr. Tiemann’s finances are not discussed, based on his
impressive career it is safe to assume that Mr. Tiemann possessed sufficient resources to accom-
plish his goals.

6 U.S. CENSUS BUREAU, 2006-2010 American Community Survey 5-Year Estimates: Se-
lected Economic Characteristics, http://factfinder2.census.gov/faces/tableservices/jsf/pages/
productview.xhtml?pid=ACS_10_5YR_DP03 (last visited July 31, 2012).

7 H.B. 129, Gen. Assemb., 2011 Sess. (N.C. 2011), 2011 N.C. Sess. Laws 84 (codified at
N.C. GEN. STAT. § 160A-340 (2012)).
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ternative but to continue to beg Time Warner and other Internet
service providers (“ISPs”) for service, usually at great cost to the con-
sumer.8  Where, as in Mr. Tiemann’s case, the local telecommunica-
tions provider is clearly reluctant to enter a small unserved market at
a reasonable price for consumers, a public network might be able to
provide broadband Internet at an affordable rate.

Mr. Tiemann’s problem is not unique to North Carolina.  In fact,
when North Carolina’s bill passed in May 2011,9 nineteen states al-
ready had enacted legislation restricting or banning municipal broad-
band networks to the detriment of underserved communities.10  Such
legislation has been a point of contention between private telecommu-
nications companies and residents and businesses in underserved com-
munities with, or seeking to build, municipal broadband networks.  In
North Carolina, Governor Bev Perdue declined to take a concrete po-
sition on the bill when she refused to sign or veto it (resulting in its
enactment).11  Governor Perdue explained, “My concern with House
Bill 129 is that the restrictions the General Assembly has imposed on
cities and towns who want to offer broadband services may have the
effect of decreasing the number of choices available to their citizens,”
and she urged the legislature to reconsider the law.12

State restrictions similar to North Carolina’s leave underserved
municipalities caught in a bind: the private sector is unwilling or una-
ble to provide sufficient broadband access at an affordable price, but
the municipality is effectively prohibited from building its own net-
work to compensate for the private sector’s refusal to enter the mar-
ket.  Consequently, residents and businesses in the vast majority of
these municipalities are denied broadband Internet access, severely
limiting their ability to conduct business and enjoy the many benefits
broadband Internet offers.13

This Note argues that many current state laws which prohibit or
effectively prohibit municipal broadband networks will continue de-
laying high-speed Internet access to individuals and businesses in un-

8 Chen, supra note 1.
9 2011 N.C. Sess. Laws 84.

10 John Blevins, Death of the Revolution: The Legal War on Competitive Broadband Tech-
nologies, 12 YALE J.L. & TECH. 85, 110 (2009).

11 Rob Christensen, Perdue Urges Rethinking of New Broadband Law, NEWS & OB-

SERVER (Raleigh, NC), May 21, 2011, at 3B.
12 Press Release, Office of Governor Bev Perdue, Governor Perdue’s Statement on House

Bill 129 (May 20, 2011), http://www.governor.state.nc.us/NewsItems/PressReleaseDetail.aspx?
newsItemID=1861.

13 See infra Part I.B.
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derserved communities, causing negative social and economic
impacts.14  To reduce delays in broadband deployment, state regula-
tions should reasonably protect the private sector from government-
funded competitors when such competition is likely to take place, but
should also granting municipalities leeway to construct broadband
networks when the private sector is unable or unwilling to provide
service at reasonable rates.

This Note proposes specific provisions that states choosing to reg-
ulate municipal broadband networks should include in their regula-
tions to protect private industry.  This Note also highlights some
existing state law provisions that should be stricken because they are
overly protective of the private sector to the detriment of consumers.

To effect timely modification of overly restrictive state laws, this
Note further proposes that the federal government take action.  The
most effective means of changing existing state rules is to use § 253(a)
of the Telecommunications Act of 199615 to preempt state laws which
prohibit or effectively prohibit municipalities from operating broad-
band networks.  In order to overcome preemption, states with overly
burdensome regulations would be forced to revise their laws to be less
restrictive.  However, the Supreme Court has interpreted § 253(a) in
such a way that preemption is impossible at present.16  Thus, this Note
proposes that Congress amend § 253(a) with language making clear its
application to laws targeting municipal entities (and not just private
entities).

Part I of this Note sets the stage for the discussion by defining key
technical terms, laying out the parameters of the substantive debate,
and explaining the present state of affairs at both the federal and state
levels.  Part II presents this Note’s two-pronged solution: Section A
addresses how federal preemption can compel states to repeal or re-
vise overly restrictive laws, and Section B evaluates existing state laws,
highlighting some that should be modified or repealed.  Part III con-
tains additional justifications for this Note’s proposed solutions be-
yond those presented in Part II, including the economic and social
benefits of municipal broadband and how municipally-sponsored
broadband deployment mirrors other successful municipal infrastruc-
ture deployments in this nation’s history.  Finally, Part IV identifies
and rebuts potential counterarguments to the proposed solution.

14 See infra Part I.B.
15 Telecommunications Act of 1996, Pub. L. No. 104-104, § 101, 110 Stat. 56, 70 (codified

at 47 U.S.C. § 253(a) (2006)).
16 See infra Part I.F.
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I. THE LEXICON, LIMITS, AND LAW OF THE DEBATE

A. Terminology and Availability of Broadband

Before exploring the substantive issues, some fundamental termi-
nology must be defined and parameters must be established.  “Broad-
band” is a relatively vague term without a generally accepted
definition.  Commonly thought of as Internet connections faster than
dial-up, broadband is often understood in terms of speed.  In 1999, the
Federal Communications Commission (“FCC”) defined broadband as
an Internet connection capable of minimum speeds of 200 kilobits per
second for both download (from the Internet to the user’s computer)
and upload (from the user’s computer to the Internet).17  Eleven years
later, the FCC decided the prior definition was outdated and adopted
a new definition requiring download speeds of at least four megabits
per second and upload speeds of at least one megabit per second.18

The FCC considers these speed benchmarks to be the “minimum
speed required to stream a high-quality . . . video while leaving suffi-
cient bandwidth for basic web browsing and email,” or, put another
way, the FCC now considers this standard Internet usage.19

Under such a definition, the FCC estimates that out of 3230 coun-
ties in the United States, 1024 of them completely lack broadband ser-
vice, resulting in about 24 million Americans without broadband
access.20  Moreover, these unserved areas, often rural, are typically far
less densely populated than the national average population density.21

The FCC concluded that “broadband is not being deployed to all
Americans in a reasonable and timely fashion,” and, most critically,
that “market forces alone are unlikely to ensure that the unserved
minority of Americans will be able to obtain the benefits of broad-
band anytime in the near future.”22

17 Inquiry Concerning the Deployment of Advanced Telecommunications Capability to
All Americans in a Reasonable and Timely Fashion, and Possible Steps to Accelerate Such De-
ployment Pursuant to Section 706 of the Telecommunications Act of 1996, as Amended by the
Broadband Data Improvement Act, 25 FCC Rcd. 9556, 9558 (July 20, 2010).

18 Id. at 9559.  Using the International System of Units, one megabit is the equivalent of
1,000 kilobits, i.e., one megabit per second is the equivalent of 1,000 kilobits per second. See The
NIST Reference on Constants, Units, and Uncertainty, NAT’L INST. OF STANDARDS & TECH.,
http://physics.nist.gov/cuu/Units/prefixes.html (last visited Jan. 12, 2013).

19 25 FCC Rcd. at 9559.
20 Id. at 9570.
21 Id. at 9571–72 (explaining that the average household density of the unserved counties

is 46.8 households per square mile as compared to the average U.S. county, which has a house-
hold density of 108.2 households per square mile).

22 Id. at 9574.
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B. The Need to Stay Wired

While wireless networks are one option in broadband deploy-
ment, this Note only considers wire-based networks for three reasons.
First, wired networks tend to offer faster speeds and more reliable
connections than wireless systems because the shortage of wireless
spectrum prevents wireless systems from offering connections with
comparable speed and reliability.23  Second, wireless broadband net-
works are subject to greater FCC regulation than wired networks,
making them more difficult to build and operate.24  Third, municipal
wireless broadband can serve as both a primary and secondary source
of broadband access and in many cases has taken on the latter charac-
ter.25  Such secondary source public networks are immaterial to this
Note because they exist as a feature of convenience for residents in
areas that already have broadband access.26  For these reasons and
others, wired systems are preferable even considering the greater cost
in bringing them to unserved communities.27

The benefits of high-speed Internet to both ordinary citizens and
businesses are numerous and linked directly to broadband’s greater
speeds.  For individuals, broadband performs critical functions such as
assisting people in finding employment and facilitating communica-
tion and education in addition to offering great convenience and en-
tertainment value.28  Broadband also gives businesses the ability to
expand their operations globally, find more and better customers and

23 See Alex Goldman, The FCC Decision and the Use of White Spaces, WIRELESS IN-

TERNET SERV. PROVIDERS ASS’N (Oct. 12, 2010, 8:30 AM), http://web.archive.org/web/20110718
180958/http://www.wispa.org/?p=3146 (accessed by searching for http://wispa.org/?=p3146 in the
Internet Archive index) (explaining that lack of radio spectrum availability and interference
from nearby spectrum pose great challenges for companies seeking to offer wireless broadband);
see also WiMAX Offers Less Bang Than Fiber, Panelists Say, COMMC’NS DAILY, Mar. 31, 2009,
available at 2009 WLNR 6205749 [hereinafter WiMAX Offers Less Bang] (explaining that wire-
less broadband cannot support a large number of users without losing speed and reliability).

24 See Goldman, supra note 23 (discussing impact of FCC’s power usage restrictions and
“height above average terrain” antenna restrictions on wireless Internet services providers).

25 Catherine A. Middleton, A Framework for Investigating the Value of Public Wireless
Networks 10 (Aug. 15, 2007) (unpublished manuscript), available at http://papers.ssrn.com/sol3/
papers.cfm?abstract_id=2118153.

26 See id. at 16–17.  Because wireless broadband is technologically inferior to wired In-
ternet options, those who are willing to pay for Internet connectivity are “highly unlikely to
subscribe to public Wi-Fi as their primary source of Internet connectivity if other options are
available.” Id. See generally Sharon E. Gillett, Municipal Wireless Broadband: Hype or Harbin-
ger?, 79 S. CAL. L. REV. 561 (2006) (discussing municipal wireless broadband networks).

27 See WiMAX Offers Less Bang, supra note 23.
28 The Benefits of Broadband, OFFICIAL ST. OF MICH. WEBSITE, http://www.michigan.gov/

broadband/0,1607,7-250-48184_48185—-,00.html (last visited Aug. 26, 2012).
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suppliers, streamline operations, advertise more efficiently, and re-
cruit employees.29  The result is a substantial net benefit to the com-
munity, as communities with high-quality broadband networks are
more likely to attract and retain businesses, offer greater educational
opportunities, provide government services more efficiently, and at-
tract tourists.30  Speed is key, as slower, non-broadband Internet con-
nections render most of these benefits unobtainable either because of
the time required to access the benefits or because the Internet prod-
ucts and services cannot be transmitted to users lacking broadband
access.31

C. The Expense of Expansion

Although broadband is critical to individuals and businesses na-
tionwide, Internet Service Providers (“ISPs”) are reluctant to enter
more remote or less populated markets.32  Put simply, it is quite ex-
pensive to build out a wired broadband network.33  The nature of
wired broadband deployment requires large up-front costs of con-
struction, essentially capital expenditures,34 as broadband connections
require running wires to customers’ homes or businesses.35  However,
once these up-front deployment costs are paid, the network is rela-
tively cheap to operate.36  Thus private ISPs price their service above
transmission costs so as to recoup their capital outlay.

From a business standpoint, this sort of capital expenditure is
more easily justified in densely populated areas, as the more densely
populated an area is, the more customers there are within range of the
network and available to pay for it.37  Consequently, major metropoli-
tan areas tend to have multiple private ISPs offering broadband ser-

29 Id.
30 Id.
31 Getting Broadband, FED. COMMC’N. COMM., http://www.fcc.gov/guides/getting-broad-

band (last visited Nov. 8, 2012).
32 Richard Bennett & Robert D. Atkinson, ITIF Analysis of FCC Broadband Deployment

Report, INFO. TECH. & INNOVATION FOUND. (July 21, 2010), http://www.itif.org/publications/itif-
analysis-fcc-broadband-deployment-report.

33 Id. (discussing “the high cost of bringing wireline broadband to remote areas,” and ex-
plaining “[i]t’s very difficult to justify a ten mile trench or hundreds of new telephone poles just
to reach a single cattle ranch”).

34 See David Clark, A Simple Cost Model for Broadband Access: What Will Video Cost? 2
(Aug. 27, 2008) (unpublished manuscript), http://cfp.mit.edu/publications/docs/DDC.Cost.analy-
sis.TPRC.R1.pdf.

35 See id. at 6 (estimating the costs of connecting the ISP to the user’s premises).
36 See id. at 7 (estimating that data transmission costs, exclusive of network connection,

might fall somewhere in the ten to twenty cents per gigabyte range).
37 See Bennett & Atkinson, supra note 32.
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vice, because ISPs can more quickly recover their fixed costs of
construction from the larger customer base.38

However, in less densely populated areas, the fixed costs will ei-
ther take longer to offset39 or require that a higher price be charged to
customers.40  Using these principles, private ISPs can calculate the
likely profitability of expanding to unserved markets and determine
whether it is worth expanding to serve the market.41  Unfortunately,
the more isolated and less densely populated the area, the less likely it
is that the fixed costs of construction will ever be recouped, and thus
such areas remain unserved.42

D. The New Hope of Municipal Broadband

Faced with these unforgiving economic realities, municipalities
with large unserved areas began developing plans to create broadband
networks, embracing their potential to “help bridge the digital divide”
where private ISPs refused to offer service.43

One particularly successful municipal broadband project is in
Cedar Falls, Iowa, where the local public utility, Cedar Falls Utilities
(“CFU”), began selling fiber-optic broadband service in 1996.44  While
the project took eight years to become relatively cash-flow neutral,45

in both 2008 and 2009, CFU’s communications network had operating
income of approximately $2.37 million, a figure which climbed to
nearly $3 million in 2010.46

While one city’s example is no guarantee that all municipal net-
works will enjoy financial success, successful projects like CFU indi-
cate that the municipal broadband idea is at least economically
feasible.  The benefits of affordable broadband access are so impor-
tant to a community that making a profit should not be the overarch-

38 See id.
39 This assumes a smaller customer base paying the same price as a large customer base.
40 See Bennett & Atkinson, supra note 32.
41 See id.
42 See id.
43 See Blevins, supra note 10, at 105 (internal quotation marks omitted).
44 MICHAEL J. BALHOFF & ROBERT C. ROWE, BALHOFF & ROWE, LLC, MUNICIPAL

BROADBAND: DIGGING BENEATH THE SURFACE 35–36 (Sept. 2005), http://www.balhoffrowe.
com/pdf/Municipal%20Broadband—Digging%20Beneath%20the%20Surface.pdf.

45 Id. at 36.
46 Balance Sheet, Mun. Commc’ns Util. of the City of Cedar Falls, Iowa 1 (2011), http://

auditor.iowa.gov/reports/1123-0046-C000.pdf.  CFU provided both cable television and broad-
band Internet services over its network. Id.
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ing goal.47  The main purpose of municipal broadband should be to
provide an increasingly necessary public service, not turn a profit.

E. The Private Sector Strikes Back to Curb Municipal Broadband

Fearing encroachment upon their traditional territorial domina-
tion, their ability to expand at their own pace, and their ability to
choose which customers they will serve, private ISPs were quick to
begin an aggressive campaign against municipal networks.48  The cam-
paign included lobbying for state laws restricting or banning such mu-
nicipal networks as well as lawsuits to stifle their development.49

While all of the private ISPs’ efforts are too extensive to list here,
two are worth noting.  First, the Wisconsin legislature approved a
state-sponsored broadband network planned primarily for educational
purposes.50  The University of Wisconsin was supposed to manage the
network and sell service to other schools throughout the state.51  How-
ever, before the build-out of the network got very far, a group of
thirty independent incumbent Wisconsin private ISPs (the same ISPs
that declined to serve many potential customers for the state-spon-
sored project) filed multiple lawsuits and petitioned the Governor to
delay and prevent the network’s construction.52  Delayed for over a
year now, the project remains trapped in administrative and judicial
limbo.53

The second example comes from Pennsylvania where private
ISPs staged a massive lobbying campaign that amassed nearly $5.3
million in fees for registered lobbyists between 2003 and 2004.54  Of
that sum, over $3.1 million came from Verizon Communications, Inc.
alone.55  The lobbying effort paid off for the private ISPs: in late 2004
the state legislature passed a law prohibiting new municipal broad-
band projects56 subject only to certain highly restrictive exceptions.57

47 See infra Part II.B.
48 See Blevins, supra note 10, at 107–08.
49 See id. at 107 (“Simply put, incumbent broadband providers used law to stifle municipal

broadband in its infancy.”).
50 See Wisconsin Local Operators Seek to Block Stimulus Funded Broadband Project,

COMMC’NS DAILY, Aug. 31, 2011, available at 2011 WLNR 17510498.
51 See id.
52 See id.
53 See id.
54 D. Stan O’Loughlin, Preemption or Bust: Fear and Loathing in the Battle over Broad-

band, 28 CARDOZO L. REV. 479, 491 (2006).
55 Id.  Verizon had previously spent less than $500,000 politicking during the prior three

state election cycles. Id.
56 66 PA. CONS. STAT. § 3014(h) (2012).
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In addition to Pennsylvania and Wisconsin, private ISPs were suc-
cessful in persuading a number of other states to pass laws preventing
municipalities from constructing broadband networks.58  The water-
shed battle in the fight to legislate municipal broadband out of exis-
tence took place in Missouri.

F. Missouri Municipal League and § 253(a) Preemption

In 1997, Missouri passed a law which effectively59 prohibited a
“political subdivision” of the state from selling telecommunications
services or facilities to public or private ISPs.60  In response, a group
of Missouri municipalities, municipally-owned utilities, and municipal
organizations petitioned the FCC for a declaration that the statute
was preempted by § 253 of the Telecommunications Act of 1996.61

Specifically, the petitioners asked the FCC to find that the Mis-
souri statute violated § 253(a) of the Telecommunications Act, which
states, “No State or local statute . . . may prohibit or have the effect of
prohibiting the ability of any entity to provide any interstate or intra-
state telecommunications service.”62  Under § 253(d), the FCC is em-
powered to “preempt the enforcement of such statute . . . to the extent
necessary to correct such violation or inconsistency” with § 253(a).63

The FCC determined that the Telecommunications Act did not
preempt the Missouri statute because the term “any entity,” as used in
the statute, was not intended to include Missouri’s own political subdi-
visions.64  Although the FCC found in favor of the state, the FCC
made it clear that its decision was only following binding legal prece-
dent.65  Perhaps more importantly, the FCC’s opinion stated that the
policy behind the Missouri statute was in conflict with the goal of the

57 See infra Part II.B.3.
58 See Blevins, supra note 10, at 109–10.
59 One of the exceptions is that a municipality may sell telecommunications service only to

private ISPs on a “nondiscriminatory, competitively neutral basis, and at a price which covers
cost” as though the municipal network were acting as a private, for-profit entity. MO. REV.
STAT. § 392.410(7) (2012).  However, due to the narrowness of the exceptions and the fact that
the law effectively foreclosed municipalities from building broadband networks, the Supreme
Court deemed these exceptions “not pertinent” in preemption analysis.  Nixon v. Mo. Mun.
League, 541 U.S. 125, 129 n.1 (2004).

60 MO. REV. STAT. § 392.410(7) (2012).
61 Mo. Mun. League, 541 U.S. at 129.
62 47 U.S.C. § 253(a) (2006).
63 Id. § 253(d).
64 Mo. Mun. League, 16 FCC Rcd. 1157, 1158 (2001), vacated, 299 F.3d 949, 952 (8th Cir.

2002), rev’d, 541 U.S. 125 (2004).
65 Id. at 1162.
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Telecommunications Act to promote broadband deployment, espe-
cially in rural areas.66

The municipalities scored a victory, though, when their appeal to
the Eighth Circuit resulted in a unanimous reversal of the FCC’s deci-
sion.67  The appellate court held that the plain meaning of the words
“any entity” included municipalities, despite the heightened standards
imposed when federal law preempts a state’s regulation of its own po-
litical subdivisions.68

But the victory was short lived: less than two years later, the Su-
preme Court overturned the Eighth Circuit and upheld the Missouri
statute’s validity for four reasons.69  First, a state law regulating munic-
ipalities cannot be preempted because the municipality is not a sepa-
rate entity from the state under the meaning of “entity” in § 253.70

Second, even if the Missouri statute were preempted, municipalities
would not inherently have the authority to build telecommunications
networks absent a grant of such authority from the state.71  The first
and second reasons lead to the third: even if the statute was pre-
empted and authority to build the network existed, the state could
simply cut off funding for the network’s construction or maintenance
via budgeting decisions.72

66 Id. (“[T]he legal authorities that we must look to in this case compel us to deny the
Missouri Municipals’ petition . . . . The Commission has found that municipally-owned utilities
and other utilities have the potential to become major competitors in the telecommunications
industry.  In particular, we believe that the entry of municipally-owned utilities can further the
goal of the 1996 Act to bring the benefits of competition to all Americans, particularly those who
live in small or rural communities.” (footnotes omitted)).

67 The procedure of preempting a statute under § 253(a) begins with a party petitioning
the FCC for preemption.  The FCC then renders a decision on preemption which is reviewable
by the applicable United States Circuit Court of Appeals for the jurisdiction in which the state
law was challenged.  In this case, that Circuit Court was the Eighth Circuit. See Mo. Mun.
League, 299 F.3d 949, 951–52.

68 Id. at 952–53.
69 See Mo. Mun. League, 541 U.S. at 128–29.
70 Id. at 134 (“[W]hen a government regulates itself (or the subdivision through which it

acts) there is no clear distinction between the regulator and the entity regulated.  Legal limits on
what may be done by the government itself (including its subdivisions) will often be indistin-
guishable from choices that express what the government wishes to do with the authority and
resources it can command.”).

71 Id. at 135 (“But what if the FCC did preempt the restriction?  The municipality would
be free of the statute, but freedom is not authority, and in the absence of some further, authoriz-
ing legislation the municipality would still be powerless to enter the telecommunications
business.”).

72 Id. at 136 (“Surely there is no contention that the Telecommunications Act of 1996 by
its own force entails a state agency’s entitlement to unappropriated funds from the state trea-
sury, or to the exercise of state bonding authority.”).
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Finally, the Court expressed concern that preemption would cre-
ate a “national crazy quilt” of states where such networks were legal
in some states and illegal in others.73  States that had previously
granted municipalities the authority to build such networks would be
preempted if they tried to revoke that authority by legislation, but
states that had never granted such authority in the first place could
validly ban municipal networks.74  The “crazy quilt” would not only be
confusing, but would also be the product of federal law as opposed to
“free political choices” at the state level.75

In the aftermath of Missouri Municipal League, the private sector
intensified its efforts to eliminate municipal broadband networks.
ISPs initiated enforcement actions in states with existing legislation
regulating municipal broadband networks and increased lobbying ef-
forts to have regulations passed in states without them.76  Private ISPs
also launched a publicity campaign, using media outlets to portray
municipal networks as anticompetitive.77  More importantly, the tim-
ing of these efforts (and the new legislation which resulted) was signif-
icant for the private ISPs, as many municipalities were in the process
of planning and financing broadband projects nationwide.78

Thanks in large part to the substantial lobbying effort discussed
above, at least twenty-one states have some sort of legislative barrier
to municipal broadband networks.79  Of these twenty-one, Arkansas,80

Missouri,81 Nebraska,82 and Texas83 have total prohibitions on new
municipal networks.  And while all of the states’ restrictions vary in
their comprehensiveness, they all limit the availability of reliable

73 Id.
74 Id. at 137 (“A State or municipality could give the power, but it could not take it away

later[,] . . . for the law expressing the government’s decision to get out [of the telecommunica-
tions business] would be preempted.”).

75 Id. at 136.
76 Anthony E. Varona, Toward a Broadband Public Interest Standard, 61 ADMIN. L. REV.

1, 98 (2009).
77 See O’Loughlin, supra note 54, at 490.
78 See Blevins, supra note 10, at 109.
79 See id. at 110 (noting that at least nineteen state legislatures have created barriers to

entry on municipal broadband).  Since Blevins wrote in 2009, two other states have enacted
restrictions on municipal broadband. See 2011 N.C. Sess. Laws 84; 2012 S.C. Acts 284.

80 ARK. CODE ANN. § 23-17-409(b) (2012).  This statute provides a small exception for
pre-existing city-owned electric utilities or “television signal distributors” to operate data net-
works. Id. § 23-17-409(b)(2).

81 MO. REV. STAT. § 392.410(7) (2012).
82 NEB. REV. STAT. § 86-594 (2012).
83 TEX. UTIL. CODE ANN. § 54.201 (West 2011).
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broadband Internet access to citizens in their respective underserved
communities.84

II. THE TWO-PRONGED SOLUTION

Though this Note does not dispute that the free market should
govern when ISPs are willing to compete, ISPs should not be able to
suppress competition in markets they have no intention of entering
even if that competition comes from a public entity.  But the line be-
tween cases where the ISPs are legitimately nervous about their abil-
ity to compete with municipal networks or where they simply want to
suppress any and all forms of competition is often difficult to discern.
In the municipal broadband context, there has been a strong lobby led
by the private ISPs against municipal networks expressing a legitimate
fear that the private sector will be unable to compete effectively with
publicly subsidized or funded broadband networks.85  But there has
been a relatively strong outcry against state laws prohibiting municipal
networks from both ordinary citizens86 and the federal government.87

For example, in May 2011 FCC Commissioner Michael Copps spoke
at a telecommunications conference in North Carolina, imploring all
states to stop and reverse the trend of prohibiting municipal broad-
band networks.88

Despite no clear consensus regarding the value of direct competi-
tion between the private sector and municipalities in the consumer
broadband market, there is a workable compromise that will quickly
get underserved communities municipal broadband Internet access
while protecting private ISPs’ economic interests.  This Note high-
lights new and amended statutory provisions that would further two
critical purposes of municipal broadband networks: (1) to incentivize
private ISPs to expand their networks more rapidly, alleviating the
need for municipal networks, and (2) to fill the remaining gaps in ser-
vice that the private ISPs are unwilling to enter even when faced with
the prospect of losing potential customers to municipal networks.  To
achieve this goal, legislation should make municipal networks permis-
sible when circumstances are such that the private sector is unwilling
to provide broadband service at reasonable rates.

84 See infra Part II.B.
85 See supra Part I.E.
86 See, e.g., Chen, supra note 1.
87 Ted Gotsch, Copps Calls on States to Allow Municipalities to Offer Broadband, TR

DAILY, May 10, 2011, available at 2011 WLNR 9347480.
88 Id.
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This Note proposes a two-pronged solution.  At the federal level,
Congress should amend § 253 so that it applies expressly to public en-
tities, thus overruling Missouri Municipal League by granting the FCC
the power to declare overly restrictive state laws preempted.  Such
federal action would force state legislatures either to reconsider their
laws or simply stand by as the overly burdensome state laws are pre-
empted.  At the state level, this Note identifies provisions of current
state laws which have particularly important effects on municipalities’
ability to construct and operate broadband networks and discusses
how those provisions should be modified or eliminated.

A. The Federal Prong: Amending § 253 per Missouri
Municipal League

Because the industry lobby has proven so strong even in the face
of public opposition,89 it is unlikely that states will suddenly begin re-
sisting lobbying efforts and reverse their restrictive laws.  Thus, pro-
posals for modifying state laws alone are insufficient to exact any
meaningful change.  Accordingly, the best way to compel states to re-
consider their statutes is to have federal law preempt those state laws
which effectively prohibit public entities from providing telecommuni-
cations services.  However, in light of Missouri Municipal League, fed-
eral action is now necessary for preemption to occur.

There are two viable options to overcoming Missouri Municipal
League: the Supreme Court could overturn its own precedent or Con-
gress could amend § 253 to meet the requirements set out by Missouri
Municipal League and reach the state statutes in question.  Although
either remedy would suffice, this Note focuses on the congressional
solution.90

1. The Proposed Amendment to § 253(a)

Congress should amend § 253(a) so that it expressly applies to
states and their own political subdivisions.  To illustrate this point,
consider the following (the bold text is added to the current language

89 North Carolina is a prime example, as the issue was so contentious that the Governor
refused to sign or veto the bill. See supra Introduction.

90 The fact is that eight Justices felt the language of § 253 is not clear enough to hold that
preemption applied to statutes affecting public entities, so it is unlikely the Court would change
its tune and side with Justice Stevens if the matter arose again.  Given the relative ease with
which Congress could remedy the statute’s flaw to the Court’s satisfaction, a congressional solu-
tion is best.  Moreover, a discussion arguing the merits of overturning the Court’s majority opin-
ion would require delving into an entirely separate area of law, state sovereignty, which would
detract from the primary focus of this Note.

945



604 THE GEORGE WASHINGTON LAW REVIEW [Vol. 81:589

of § 253(a)): “No State or local statute . . . may prohibit or have the
effect of prohibiting the ability of any entity, INCLUDING PUBLIC ENTI-

TIES, to provide any interstate or intrastate telecommunications ser-
vice.”91  Including some form of the term “public entities” in the
statute, a phrase borrowed from Missouri Municipal League,92 would
overcome the Court’s conclusion that “Congress used ‘any entity’ with
a limited reference to any private entity,” and thus expressly include
the state laws discussed in this Note under the “preemption net” of
§ 253.93

2. The Need for an Amendment to § 253(a)

Amending § 253 in this way would likely sway the votes of at
least two members of the majority still on the Court today, Justices
Scalia and Thomas, who concurred in the judgment because § 253(a)
“simply does not provide the clear statement which would be re-
quired . . . for a statute to limit the power of States to restrict the
delivery of telecommunications services by their political subdivi-
sions.”94  The two even agreed with the majority’s conclusion that pre-
emption “would have several unhappy consequences” but did not feel
“that the avoidance of unhappy consequences is adequate basis for
interpreting a text.”95

The majority opinion also put heavy emphasis on this state sover-
eignty issue and the statutory language necessary to overcome it.96

Though it also relied on policy justifications, the majority opinion con-
cluded “that § 253(a) is hardly forthright enough” due to “[t]he want
of any ‘unmistakably clear’ statement” in § 253(a) that it applies to
public entities.97

In his dissenting opinion, Justice Stevens argued that such an
amendment is unnecessary, as he found the majority’s conclusion that
“any entity” includes all entities except for “municipally owned enti-
ties” incorrect.98  Justice Stevens argued that the majority’s interpreta-

91 47 U.S.C. § 253(a) (2006).  The bold text is not part of the statute and was added merely
for illustrative purposes.  It is not intended to be any sort of formal or concrete proposal for how
exactly to amend the language of § 253(a).

92 Nixon v. Mo. Mun. League, 541 U.S. 125, 132–33 (2004).
93 See id. (stating in part that “public and private” is often used “when both are meant to

be covered”).
94 Id. at 141 (Scalia, J., concurring).
95 Id.
96 Id. at 140–41.
97 Id.
98 Id. at 143 (Stevens, J., dissenting).
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tion had to be based on one of the assumptions that either Congress
did not know public utilities existed or that it purposefully disregarded
public utilities in drafting § 253, and that both assumptions are “mani-
festly implausible” based on the great number of public utilities in the
country.99

Justice Stevens pointed out another flaw in the majority’s reason-
ing, highlighting another section of the Telecommunications Act of
1996 that contains a more narrowly tailored definition of “utility.”100

The Pole Attachments Act101 specifically excludes entities “owned by
the Federal Government or any State” from its definition of “util-
ity,”102 and the term “State” includes “any political subdivision,
agency, or instrumentality,” of the state.103  It is thus unlikely that
Congress intended to restrict § 253 not to apply to public entities be-
cause elsewhere in the Telecommunications Act Congress specifically
addressed public entities when it wished to treat them differently.104

While Justice Stevens’s argument is compelling, it is of little help
as a practical matter given that the other eight Justices felt differ-
ently.105  Thus, an amendment to § 253 is necessary if there is to be a
significant chance for state-level reform via preemption.  However,
even if § 253 is amended, it is possible that the Supreme Court might
invalidate the amended version on policy grounds, as the six-Justice
majority opinion also expressed a number of concerns with the poten-
tial efficacy of such an amendment in practice106—concerns now ripe
for discussion.

3. Responding to Further Preemption Concerns

An amendment to § 253 might still face difficulties in the Su-
preme Court, as the six-Justice majority opinion went beyond the tex-
tual issue, reasoning that there would be minimal positive effects from
preemption because states would remain free to restrict municipal
networks by denying municipalities the authority to construct them.107

99 Id.
100 Id. at 143–44.
101 47 U.S.C. § 224 (2006).
102 Id. § 224(a)(1).
103 Id. § 224(a)(3).
104 Mo. Mun. League, 541 U.S. at 143–44 (Stevens, J., dissenting).
105 See generally id. at 128–41 (majority opinion).
106 See id. at 133–40 (discussing hypothetical scenarios and criticizing the dissent’s

positions).
107 See id. at 134 (“[P]reempting a ban on government utilities would not accomplish much

if the government could not point to some law authorizing it to run a utility in the first place.”).
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Even without a law banning such networks, municipalities would still
need the power to build them, as “freedom is not authority, and in the
absence of some further, authorizing legislation the municipality
would still be powerless to enter the telecommunications business.”108

However, this argument is insufficient as a basis for refusing to
allow preemption for two reasons.  First, as Justice Stevens pointed
out in his dissenting opinion, § 253(a) preempts laws that impinge on
the “ability” of an entity to enter the telecommunications business,
and the state laws at issue here most certainly inhibit the ability of
municipalities to enter the market even in the absence of authority to
enter (because even should that authority be granted, the law would
prohibit entry).109  Justice Stevens then extended this argument to say
that § 253 prevents states from revoking authority already granted to
municipalities, as such revocation would be equally prohibitive of an
entity’s ability to enter the market as would a law banning municipal
networks.110  But those states which had not yet granted municipalities
the authority to construct or operate broadband networks would be
under no obligation to do so as a result of § 253, even in its hypotheti-
cally amended version.111

This leads to one of the majority’s primary policy arguments: that
the result of preemption would be a “national crazy quilt” of states,
some of which would permit municipal networks and others that did
not grant municipalities authority to operate such networks.112  Justice
Stevens countered this argument with the simple yet astute observa-
tion that failure to preempt statutes prohibiting municipal networks
has the same effect, as a “national crazy quilt” of states with and with-
out such inhibitive statutes would be allowed to exist.113  As Justice
Stevens put it, “That the ‘crazy quilt’ . . . is the product of political
choices made by Congress rather than state legislatures renders it no
more absurd than the ‘crazy quilt’ that will result from leaving the
matter of municipal entry entirely to individual States’ discretion.”114

Indeed Justice Stevens’s prediction has proven quite accurate, as the

108 Id. at 135.
109 See id. at 145 (Stevens, J., dissenting).
110 Id.
111 See id.
112 Id. at 136 (majority opinion).
113 Id. at 145–46 (Stevens, J., dissenting).
114 Id. at 146 (citation omitted).
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twenty-one states that have passed such legislation vary greatly in
their levels of prohibition.115

Moreover, the majority’s practical assessment of the situation is
contrary to that of the FCC, as even the majority recognized that the
FCC “denounced the policy behind the Missouri statute” because it
“substantially disserved the policy behind the Telecommunications
Act.”116  The majority opinion intentionally “put[s] aside” the position
of the FCC in this regard, though, as “it does not follow that preempt-
ing state or local barriers to governmental entry into the market
would be an effective way to draw municipalities into the business,”
and the value of municipal broadband is not relevant to the resolution
of the issues presented in the case.117

The policy arguments the majority opinion advances are difficult
to embrace due to the opinion’s conscious disregard for the benefits of
municipal broadband.  Furthermore, even the majority’s legal policy
arguments (e.g., the national crazy quilt) are unavailing.  Justice Ste-
vens recognized the majority’s mistake in this regard when he noted
that preemption under § 253 is not automatic but rather hinges on a
case-by-case determination to be made by the FCC.118  The FCC’s role
in preemption determinations would avoid the majority’s “hypotheti-
cal absurd results”119 because the FCC can consider all the issues of
each case (including both the general and legal policy issues) before
making a determination.  Justice Stevens argued, “Rather than assume
that the FCC will apply . . . [§ 253] improperly,” the better solution is
to allow preemption of state laws applying to public entities and per-
mit the FCC to make its determinations.120

With preemption as a possible available remedy, the next Section
addresses the second prong of the proposed solution: the substantive
analysis of existing state law provisions and how to modify them to
achieve the purposes of municipal broadband networks.

115 See supra text accompanying notes 79–84. See generally infra Part II.B (discussing vari-
ous approaches and laws which restrict municipal broadband networks).

116 See Mo. Mun. League, 541 U.S. at 130–31.  The position of the FCC was that municipal
broadband networks would “further the goal of the 1996 Act to bring the benefits of competition
to all Americans, particularly those who live in small or rural communities in which municipally-
owned utilities have great competitive potential.” Id. at 131.

117 Id. at 131–32.
118 See id. at 147 (Stevens, J., dissenting).
119 Id.
120 See id. at 147–48.
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B. The State Prong

With many state laws restricting municipal broadband networks
in different ways and to different degrees, a comprehensive, one-size-
fits-all solution to meet any one state’s particular circumstances is a
pipedream.  Instead, this Note focuses on a number of specific provi-
sions contained in some states’ laws, explaining how those provisions
can be improved or why they should be done away with entirely.  To
clarify how each provision discussed should be treated, this Section is
subdivided into three subparts: (1) provisions to eliminate, (2) provi-
sions to modify, and (3) provisions to retain.

The provisions to eliminate include outright bans and wholesale
service restrictions.  The provisions to modify include those raising
municipal entry costs, those restricting public financing, those mandat-
ing referenda, those restricting pricing and cross subsidies, and those
imposing a number of other operating restrictions.  Those provisions
which should be retained in essentially their current form include
those mandating feasibility studies before construction, those mandat-
ing appeals to the private sector to provide broadband service before
construction, and those exempting unserved areas from many of the
restrictions.

1. Provisions to Eliminate

There are two major restrictions present in state laws that should
be phased out entirely from any legislation regulating municipal
broadband: outright bans on municipal networks and restrictions lim-
iting municipal networks to only wholesale service sales.  These re-
strictions are overly prohibitive of municipal entry to the broadband
consumer market and thus should not be included in legislation.

a. Outright Bans

Arkansas, Missouri, Nebraska, and Texas all have total bans on
municipal networks.121  Such total bans are patently repugnant to the
spread of broadband service, as they remove municipalities from the
list of potential entrants to the market.  Or, in § 253’s framework, to-
tal bans are the most prohibitive of an entity’s ability to enter the
market.122  Therefore, such total bans should be entirely eliminated.

The impact of a total ban is twofold.  First, the ban prevents mu-
nicipalities from providing the critical broadband service their citizens

121 See supra notes 80–83.
122 47 U.S.C. § 253 (2006).
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demand and may even require.  Second, the ban may delay the expan-
sion of private ISP broadband networks to unserved areas by remov-
ing municipalities as potential entrants to the broadband market.123

Laws preventing the entire class of public entities from entering the
broadband market discourage private ISPs from expanding more ag-
gressively, if they choose to expand at all, because there is no threat
that a municipal provider will be first to reach an untapped market.124

Thus, such total bans should be scrapped in their entirety.

b. Wholesale Service Restrictions

Another troubling type of restriction that should be eliminated is
found in Washington and Nevada, where public utilities are only al-
lowed to sell telecommunications service wholesale, not to end
users.125  Although the law in Nevada prohibits cities with populations
exceeding 25,000 from selling telecommunication service to the “gen-
eral public,” municipalities below 25,000 are apparently free to con-
struct their own networks.126  In theory, even those cities governed by
the statute can construct and maintain certain telecommunication fa-
cilities so long as the services those facilities provide are not sold to
the general public.127  The theory behind this type of restriction is that
the municipality invests in the infrastructure and maintains it but must
then contract out the retail sale of such service to private parties.128

The goal is to keep the private sector involved and allow for some
competition between retailers to help keep prices reasonable for
consumers.129

However, such restrictions have proven contrary to the quest for
broadband expansion.  While the municipal infrastructure can be
helpful, the additional steps between investment and service provision

123 Mo Xiao & Peter F. Orazem, Entry Threat and Entry Deterrence: The Timing of Broad-
band Rollout 25 (NET Institute, Working Paper No. 07-09, 2007), available at http://papers.ssrn.
com/sol3/papers.cfm?abstract_id=1025121 (“[T]he mere threat of entry may alleviate market
power associated with oligopolistic market structure . . . .”).

124 See id. (“In industries such as telecommunications services, our results imply that poli-
cies encouraging entry will play an important role in determining the timing of the provision of
new services to local markets.”).

125 WASH. REV. CODE § 54.16.330 (2012); NEV. REV. STAT. § 268.086 (2012).
126 NEV. REV. STAT. § 268.086.
127 See William Lehr et al., Broadband Open Access: Lessons from Municipal Network

Case Studies 10–13 (Sept. 2004) (unpublished manuscript), http://people.csail.mit.edu/wlehr/
Lehr-Papers_files/Lehr%20Sirbu%20Gillett%20Broadband%20Open%20Access.pdf (explain-
ing the options available to a municipality in wholesale-only jurisdictions and their implications
for competition).

128 See id.
129 See id.
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add uncertainty and expense to the mix, which can make the project
less appealing to municipalities.130  In fact, Washington’s legislature is
currently considering proposed legislation to permit public entities to
sell telecommunications services directly to consumers.131  The bill ex-
plains that unserved and underserved areas have persisted under the
roughly seven years of the wholesale-only restriction and that the aim
in removing the restriction is to speed the deployment of broadband
service to those areas.132  The bill grants municipalities the ability to
operate networks with a great deal of autonomy and limited restraints
and is currently under active consideration with hearings held as re-
cently as mid-January 2012.133

While such wholesale-only restraints have apparently failed in
Washington, there may be valid reasons for a municipality to impose
such a restraint on itself in building a network in some cases.  Just as
there should not be a requirement that municipalities only sell broad-
band service wholesale, there also should be no requirement that they
only sell broadband service at retail.  Instead, each municipality
should remain free to weigh its options in light of its unique circum-
stances, as in some cases a municipality’s self-imposed restraint of
wholesale-only sales may be appropriate.  Such a self-imposed re-
straint may be useful in enticing private ISPs’ cooperation in the pro-
ject, rather than having the private ISPs view the project as a threat
and seek to block it.  Using such a self-imposed restraint as an incen-
tive for cooperation with the private sector could avoid much of the
fighting that tends to derail or increase the cost of municipal broad-
band projects.  Despite this provision’s potential utility in some mu-
nicipal contexts, a statewide requirement that all municipal networks
sell service only wholesale is overly broad and restrictive.  Conse-
quently, these bans should be removed leaving the choice to
municipalities.

2. Provisions to Modify

This Section presents five categories of restrictions that certain
states have enacted that, with some modifications, are not unduly re-

130 See id. at 27 (“Open access can only work if private companies find it in their interest to
act as 3rd-party service providers . . . .”).

131 See Bill Information: HB 1711, WASH. ST. LEGISLATURE, http://apps.leg.wa.gov/billinfo/
summary.aspx?bill=1711&year=2011 (last visited Jan. 16, 2013).

132 H.B. 1711, 62d Leg., 1st Spec. Sess. (Wash. 2011) (“In an effort to reach those areas of
the state that are unserved or underserved, it is the intent of the legislature to grant public utility
districts the authority to provide retail telecommunications services, including broadband . . . .”).

133 See Bill Information: HB 1711, supra note 131.
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strictive of municipal networks: (1) restrictions which raise municipal
entry costs into the broadband market, (2) restrictions on the use of
public financing, (3) mandatory referenda, (4) restrictions on pricing
and cross-subsidies, and (5) operating restrictions.

a. Raising Municipal Entry Costs

One legislative tactic to impede municipal networks is to add pro-
cedural requirements to the approval process that require time and
expense to complete, thus raising the costs for a municipality attempt-
ing to construct a network.  For example, Pennsylvania only allows
municipalities to build their own networks if they obtain permission to
do so from local incumbent telecommunications service providers.134

If the incumbent declines to provide the requested service, the munici-
pality may then construct its network.135  Based on the terms of the
statute, though, a local incumbent could theoretically delay the project
by as much as fourteen months without successfully providing compa-
rable service.136

The danger here is the potential for delay.  At a minimum, a pri-
vate incumbent not interested in providing service can simply run the
clock for two months before the municipality can advance its planning
and construction.  Such delays can erode popular support for the pub-
lic network or allow the incumbent additional time to exert political
pressure at varying levels to derail the project.  Worse still, the lack of
penalties for incumbents who fail to provide the promised service
leaves the door open for incumbents to act in bad faith.  With the
potential for delays and interference so great, the power over poten-
tial municipal networks in Pennsylvania has shifted almost fully to the
incumbent private companies (even those not currently providing
broadband service).

The likelihood of delays and hardships in dealing with the incum-
bents in this all-or-nothing way significantly raises entry costs for
municipalities.  Asking an incumbent for permission seems counter-
productive, as it essentially asks the incumbent to give up some of its
potential customers in the future, an unlikely outcome.  Thus, the re-

134 66 PA. CONS. STAT. § 3014(h) (2012).
135 See id. § 3014(h)(2).
136 See id.  After a municipality submits a written request to the local incumbent, the in-

cumbent has two months to opt to provide the data speeds requested to the area.  Should the
incumbent opt to provide the service requested, it has fourteen months from the date the request
was made in which to build out the network.  The statute makes no mention of penalties or other
repercussions for incumbents who choose to provide the service and fail to do so within the
fourteen months.
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quirement of permission from a local incumbent should be done away
with and replaced with something more like North Carolina’s
mandatory appeal to the private sector.137

Florida’s law raises entry costs for municipalities by requiring that
each municipality develop a detailed business plan to “ensure that
revenues exceed operating expenses and payment of principal and in-
terest on debt within 4 years.”138  But four years is a relatively short
period in which to turn cash-flow positive given the great expense of
investing in infrastructure and the relatively long life such telecommu-
nications systems are expected to serve.139

Moreover, the goal of municipal networks is to provide a critical
service that the private sector has failed to provide, and thus, like
other critical public services, the focus should be on delivering the ser-
vice quickly, even if this means it takes longer to become cash-flow
positive.  How a municipality chooses to prioritize recoupment of its
investment (i.e., the length of time, if ever, over which it expects to
become cash-flow positive) should be determined by the municipality
based on the exigencies of its particular situation.

However, the requirement of a business plan is not a provision
that should be eliminated altogether.  This requirement forces a mu-
nicipality to look critically and objectively at the economic realities its
network will impose upon the municipality, and requires the city to
come up with a plan that will provide the service at a bearable cost.
Thus, while the four-year restriction is overly burdensome, mandating
that municipalities present some sort of a business plan (such as the
feasibility studies Utah requires140) is a provision worth maintaining.

b. Restrictions on Public Financing

Restrictions on public financing for municipal networks are an-
other tool used to impede the spread of municipal networks.  For ex-
ample, one of Florida’s restraints requires special votes by elected
representatives to approve the issuance of debt if the debt is to mature
after fifteen years.141  A more onerous example exists in North Caro-
lina, where at least two public hearings must be held on the project
before the municipality may apply to the state for permission to use

137 See infra Part II.B.3.b.
138 FLA. STAT. § 350.81(2)(c)(4) (2012).
139 Cf. supra Part I.D (explaining the Cedar Falls, Iowa case and its eight-year path to cash-

flow neutrality).
140 See infra Part II.B.3.a.
141 FLA. STAT. § 350.81(2)(e)(2).
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public financing.142  The state then conducts an independent review of
the application before deciding whether to approve it.143  As part of
the review process, the public entity bears the burden of persuasion
on all relevant issues, and the state will consider the “probable net
revenues” of the project and issue a written report on the “reasona-
bleness of the [public entity’s] revenue projections.”144  These require-
ments in North Carolina are in addition to the municipality prevailing
in a special election on whether the city should build the network in
the first place.145

While there is certainly good reason for states to hold municipali-
ties accountable for the debt they plan to incur, requirements that are
as procedurally complex and difficult to navigate as North Carolina’s
serve largely to defeat the ability of municipalities to build networks.
Florida’s fifteen-year restriction, while somewhat arbitrary, is at least
reasonable in that it simply requires an elected board to approve long-
term debt without unduly restricting shorter-term debt.  North Caro-
lina, though, puts numerous hurdles between a municipality and its
ability to build a network, including multiple public hearings, a refer-
endum, and an application to the state.  As discussed earlier,146 even if
successful on all the substantive matters, the delays a municipality
faces in navigating the approval processes can be fatal to a network
plan.

Consequently, states must walk a fine line when crafting legisla-
tion.  While at face value North Carolina’s restrictions seem harmless
and well-intentioned in calling for public involvement and multiple
levels of review, such redundancy and excessive scrutiny has tremen-
dous efficiency costs and makes building municipal networks far less
feasible.  And while a bright line is difficult to draw, the Florida re-
straint is certainly preferable to North Carolina’s in furthering the
purposes of municipal broadband.  Ideally states would go no further
than a requirement that debt plans be included in some sort of overall
business plan or feasibility study that must be presented prior to the
municipality’s governing body voting on whether to go forward with
construction.147

142 N.C. GEN. STAT. § 159-175.10 (2012).

143 Id.

144 Id.

145 Id. § 160A-340.4.  See infra Part II.B.2.c for further discussion of these referenda.

146 See supra Part II.B.2.a.

147 Compare supra Part II.B.2.a, with infra Part II.B.3.a.

955



614 THE GEORGE WASHINGTON LAW REVIEW [Vol. 81:589

c. Mandatory Referenda

Some states have forced municipalities to prove that their citizens
are on board with the network project before the project can proceed
via mandatory local referenda.  In addition to North Carolina,148 Loui-
siana149 and Colorado150 are two such jurisdictions.  Louisiana requires
that, absent local rules to the contrary, a petition calling for a vote—
signed either by fifteen percent of or ten thousand qualified electors,
whichever is less—must be submitted within 180 days of submission of
the project’s feasibility study.151  Alternatively, Colorado requires only
that the ballot describe the “nature of the proposed service, the role
that the local government will have in provision of the service, and the
intended subscribers of such service.”152

Here, again, arises the problem of excessive procedural hurdles.
The only unique feature of telecommunications service provision by a
government entity as compared to other government-provided ser-
vices (such as electricity, water, sewers, and roads) is that the telecom-
munications industry is today predominantly administered by the
private sector.153  Therefore, where municipal governments see their
entry as beneficial to the public interest in the telecommunications
realm, the municipalities should not be subject to additional burden-
some proofs of public approval above those the municipality would
face in undertaking a project in any of the other aforementioned
areas.

If local government is competent to make decisions in those other
fields without state-level interference, there appears to be no good
reason for a state to require a referendum in the telecommunications
field.154  These referenda serve only to further delay and potentially
derail a project, as they present a prime opportunity for the private
sector lobby to court voters.  Special rules mandating referenda that

148 See supra text accompanying notes 142–44.
149 LA. REV. STAT. ANN. § 45:844.50 (2012).
150 COLO. REV. STAT. § 29-27-201 (2012).
151 LA. REV. STAT. ANN. § 45:884.50(G)(1).
152 COLO. REV. STAT. § 29-27-201(2).
153 O’Loughlin, supra note 54, at 484.  One could argue that Internet service is a service

best provided by local government, just as these other services already are. See id. at 487–88
(“According to proponents of ‘municipal broadband,’ these community-owned networks are a
natural outgrowth of traditional municipal functions such as the building and maintaining of
infrastructure and the providing of public services.”).

154 In fact, the North Carolina statute considers the local government competent enough to
determine when the public network should be sold or shut down, as the public entity “shall not
be required to obtain voter approval . . . prior to the sale or discontinuance of the city’s commu-
nications network.”  N.C. GEN. STAT. § 160A-340.1(b) (2012).
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apply only to municipal broadband are thus inappropriate, but if a
state has legislation that requires a referendum for any major munici-
pal infrastructure project the referendum would not necessarily be un-
fair.  In deciding whether to require a referendum, laws should treat
municipal broadband projects the same as any other municipal infra-
structure project.

d. Pricing and Cross-Subsidy Restrictions

State regulations can also include two key financial constraints on
municipal networks, namely that service must be priced at or above
cost and that the municipality may not cross-subsidize the public net-
work via other city revenue sources.  Both Florida155 and North Caro-
lina156 have adopted such restrictions.  The price restraints are
designed to keep prices in line with what a private entity would charge
so that municipalities cannot price out private competitors.157  The
cross-subsidy prohibition furthers the goal of preserving fair competi-
tion by preventing cost reductions (which could translate into price
cuts) with revenues not associated with the service.158

While both of these restraints serve a critical function in preserv-
ing private ISPs’ ability to compete effectively, they also impede pub-
lic network construction by making the public network less financially
viable.159  Assuming private ISPs refuse to enter the market because
they do not believe they can provide service at a profit, or even at a
break-even point, no municipality would be able to enter an unserved
market given these restraints.  The entire reason for municipal net-
works in unserved markets is to overcome the private sector’s unwill-
ingness to enter the market.  These restraints preventing cross-
subsidies force cities to make the networks at least cash-flow neutral
within a certain time, as otherwise the funding for the network’s oper-
ation would run dry.  Similarly, forcing prices up to the levels of cash-
flow neutrality would price out many potential customers, thus depriv-
ing them of the benefit the municipality seeks to provide.

Instead of imposing such requirements up front and indefinitely,
the more prudent course of action is to impose these restraints only
when private competition is reasonably certain to enter the market.

155 FLA. STAT. § 350.81(2)(f) (2012).
156 N.C. GEN. STAT. § 160A-340.1(a)(7).
157 See O’Loughlin, supra note 54, at 488–89.
158 See id.
159 See Hannibal Travis, Wi-Fi Everywhere: Universal Broadband Access as Antitrust and

Telecommunications Policy, 55 AM. U. L. REV. 1697, 1771 (2006).
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One solution is thus to amend these provisions to apply only upon a
private ISP notifying the municipality that it plans to provide service
in the relevant market along with proof of such intent and a plan with
an estimate of when entry is expected.  The municipality would then
face a deadline to bring its prices in line with costs and to eliminate
cross-subsidies so that once a private ISP enters the picture, the com-
petition between the two is fair.  Such a solution allows for maximum
broadband distribution yet also preserves the private sector’s ability to
penetrate markets served by public entities.

e. Other Operating Restrictions

An additional two key operating restraints face municipal net-
works in some states: advertising restrictions and tax collection re-
quirements.  North Carolina imposes both.160  First, North Carolina
municipalities cannot advertise public network service on “a public,
educational, or governmental access channel if the city requires an-
other communications service provider to carry the channel,” nor can
they use resources not accounted for in the public network’s books to
promote the services.161  Second, North Carolina’s public networks
must collect all applicable taxes and fees that a private ISP would col-
lect and pay them to the relevant authorities, including the city’s own
general fund.162

As with price and cross-subsidy restrictions,163 imposing advertis-
ing and tax restrictions is best reserved until competition appears rea-
sonably certain.  While the advertising restriction alone is relatively
minor, it is still an impediment to efficient distribution of service, as it
needlessly adds costs in unserved markets.  The local government
should be able to take advantage of its unique resources, such as pub-
lic-access channels, to distribute the service more cost-effectively be-
cause it more efficiently furthers the goal of the public network to
provide an otherwise unavailable yet critically important service in
high-speed Internet.

That same logic translates to tax collection.  While the municipal-
ity should reasonably expect to collect and pass along taxes and fees
to other authorities (such as the state and federal governments), there
seems to be little purpose served in requiring the city to pay taxes to
itself other than to benefit private ISPs by raising municipal networks’

160 See N.C. GEN. STAT. § 160A-340.1(a).
161 Id. § 160A-340.1(a)(6).
162 Id. § 160A-340.1(a)(9).
163 See supra Part II.B.2.d.
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costs.  Instead of collecting this revenue to pay to itself, it makes more
sense to permit the city to pass along those tax savings to customers as
a price reduction to encourage adoption (if the city so chooses).  How-
ever, should a private ISP announce its intent and ability to enter the
market, fairness dictates that the city begin collecting the relevant
taxes in the interest of fair competition.

3. Provisions to Retain

The following three types of provisions are worth keeping mostly
unchanged because they offer the private sector a fair level of protec-
tion from public competition without unfairly delaying or otherwise
inhibiting municipal networks.  The first restriction, which requires
municipalities to conduct feasibility studies before beginning construc-
tion, forces cities to think critically and obtain an objective analysis of
the various impacts, both positive and negative, that the project will
likely have.  The second seeks to avoid battles between the private
sector and municipalities by requiring municipalities to solicit broad-
band service from the private sector before building its own network.
The third provision is unique from those previously discussed in that it
creates a safe harbor from the restrictions imposed for municipalities
that qualify as unserved.

a. Mandatory Feasibility Studies

One rather beneficial procedural obstacle that Utah has adopted
is the mandatory feasibility study.164  Utah’s law requires that an
outside consultant be retained to conduct a feasibility study, which
plays a central role in the city’s decision-making process.165  The feasi-
bility study must meet certain requirements, such as explanations of
the impact the city’s provision of telecommunications service will have
on competition in the market,166 whether a private party would pro-
vide the service if the city failed to do so,167 the costs of construc-
tion,168 projected demand growth for the service,169 and projected
revenues and expenses for the next five years.170

164 UTAH CODE ANN. § 10-18-202(2) (LexisNexis 2012).
165 Id. § 10-18-203.
166 Id. § 10-18-203(2)(a)(ii).
167 Id. § 10-18-203(2)(b)(ii).
168 Id. § 10-18-203(2)(c)(i)–(ii).
169 Id. § 10-18-203(2)(d)(ii).
170 Id. § 10-18-203(2)(e)–(f).
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Contrasted with requirements for cash-flow positivity, as exem-
plified by Florida’s law,171 Utah’s feasibility study seems greatly pref-
erable because its mission is to educate the municipality’s decision-
makers about the potentially harsh realities the city will face in its
endeavor, rather than to impose onerous requirements on the project
that may serve to undermine the project’s prospects for success.  Inso-
far as Utah’s requirement meets this educational goal, it should be
retained.

The key difference between the Florida approach and the Utah
approach is the impact each has on the prospects for the municipal
network’s success in providing service.  The Florida approach sets a
high bar for the project to meet in order to avoid some form of termi-
nation, whereas the Utah approach lays out specific factors that the
study must examine so that a better-informed decision can be made in
the first place.  This leaves the ultimate decision in the city’s hands, as
Utah only requires that the feasibility study result in a finding that the
project can generate sufficient revenues to operate cash-flow neutral
in the mid- to long-run.172  While Utah’s requirement of cash-flow
neutrality may not be ideal, its imposition of a feasibility study re-
mains a worthwhile one.  Designed as an instrument to facilitate ra-
tional decision-making, the feasibility study is a highly valuable tool
that states should require municipalities to invest in prior to deciding
to construct a network.

b. Mandatory Private Sector Appeals

An innovative approach to resolving the public-private debate
over municipal broadband is found in North Carolina’s requirement
that municipalities issue a request for proposals to private ISPs as part
of the approval process.173  Specifically, the city must make clear the
nature and scope of broadband service it wants provided and explain
what actions the municipality is prepared to take in facilitating service
provision (e.g., subsidies, rights-of-way, tax incentives, etc.).174  The
municipality must then review the proposals it receives, considering
“any relevant factors” including, but not limited to, technical matters,
the proposer’s experience in the market, and costs.175

171 See supra Part II.B.2.a.
172 UTAH CODE ANN. § 10-18-202(3) (LexisNexis 2012).
173 N.C. GEN. STAT. § 160A-340.6(a) (2012).
174 Id. § 160A-340.6(b).
175 Id. § 160A-340.6(d).
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A defining characteristic of North Carolina’s system is that the
municipality is then entitled to negotiate contracts with “any responsi-
ble proposer,” bargaining over the relevant factors in order to ascer-
tain which proposal will best suit the city’s demands.176  Once the city
concludes its negotiations with all proposers and selects the most
favorable proposal, a sixty-day window opens during which the city
and that private company must finalize a contract, after which the city
may open negotiations with the next-best proposer.177  Should the mu-
nicipality fail to reach an agreement with the next-best proposer, it
may build its own network.178

On the one hand, this system suffers from the all-too-common
flaw of adding procedural hurdles to the project, giving private ISPs
the opportunity to needlessly delay the project simply by interacting
for the sake of wasting time.179  However, the negotiations permitted
during this time make this system far superior to the requests for per-
mission to build, as in Pennsylvania.180  Such negotiations go to the
heart of what the private ISPs want—the ability to provide service for
profit—while allowing the municipality a chance to bring in the broad-
band Internet service at an affordable rate, perhaps via various forms
of public subsidies.  If successful, such negotiations will end in a com-
promise in which both sides get what they want, eliminating the need
for protracted legal or public opinion battles.  In the end, if the city
still opts to build its own network, its actions will be out of necessity as
the private sector will have opted not to enter the market on accept-
able terms.

While this provision is quite reasonable as a middle ground, it in
no way alleviates the need to reform other provisions in state laws,
including North Carolina’s.  Other burdensome provisions weigh
heavily against a municipality in its negotiations with private ISPs.  In
the context of this particular provision, the more difficult it is for a city
to build a network, the less flexible private ISPs are likely to be in
negotiations as they can be confident that even if negotiations fail the
public network may still never materialize.

176 Id.
177 Id. § 160A-340.6(f).
178 Id.
179 See supra Part II.B.2.a–d.
180 See supra Part II.B.2.a (describing Pennsylvania’s requirement that incumbent ISPs

have time to consider entering the market).
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c. The Unserved Area Exemption

Recognizing the hardships faced by citizens in rural areas, some
states have adopted the unserved area exemption, which protects mu-
nicipalities deemed “unserved” by the private sector from the require-
ments of the statute.  For example, North Carolina’s version defines
an unserved area as “a census block . . . in which at least fifty percent
(50%) of households either have no access to high-speed Internet ser-
vice or have access to high-speed Internet service only from a satellite
provider.”181  Municipalities seeking this exemption must petition the
North Carolina Utilities Commission for a determination that the area
is unserved, at which time private ISPs may also object to the petition
on any grounds that argue against the city’s eligibility to be deemed
unserved.182

This form of exemption is absolutely critical to broadband de-
ployment, especially in light of the FCC’s findings that deployment is
proceeding more slowly than desired.183  Unserved communities like
those specified in North Carolina’s statute are exactly the sort of mu-
nicipalities likely to crave a public network to fill the lack of broad-
band service.  Those same communities are also likely to be viewed by
the private sector as unprofitable and thus private ISPs are unlikely to
enter the market.  Consequently, municipal networks are the only real
hope of broadband access for citizens in those areas, and imposing the
restraints discussed in this Note would likely obliterate the prospects
of a public network coming to fruition.  The modified provisions dis-
cussed in Part II.B.2 are designed to protect ISPs’ interests in ex-
panding into new markets.  However, these procedural hurdles are
not necessary in small rural communities because ISPs are unlikely to
expend the resources necessary to serve these remote and sparsely
populated areas.

III. JUSTIFICATIONS FOR THE STATE-LEVEL PRONG

The primary justification for the state-level prong is that it facili-
tates broadband penetration in both unserved and underserved areas.
The FCC expressed this view in its analysis of the circumstances of
Missouri Municipal League.184  Simply put, municipalities are entities

181 N.C. GEN. STAT. § 160A-340.2(b).
182 Id.
183 See supra Part I.A and I.C for discussions of the FCC’s position on broadband deploy-

ment rates.
184 See Nixon v. Mo. Mun. League, 541 U.S. 125, 142 (2004) (Stevens, J. dissenting)

(”[M]embers of the Federal Communications Commission . . . have taken the view that munici-
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that can provide broadband Internet service and, in some cases, may
be the only entity willing to take on the expense of providing such
service.  Thus, restrictions on municipalities’ ability to provide that
service, whether procedural hurdles or cost-raising measures, inhibit
the national availability of broadband service.

Broadband deployment is analogous to the deployment of elec-
tricity in the United States in the early twentieth century.  In the
1880s, most electricity in the United States was supplied by large, pri-
vate companies that did not view extending service to less densely
populated areas as profitable or feasible and thus chose to ignore
them in favor of urban markets.185  In 1889, Detroit was the first mu-
nicipality to create its own power company, which was successful in
cutting costs to customers.186  Over the next few decades, following
Detroit’s example, over 3,000 municipalities formed their own power
companies.187  One commentator identified three major impacts of
these developments: (1) Congress passed the Rural Electrification Act
of 1936, which provided federal assistance for electricity service de-
ployment to rural areas; (2) public companies put added pressure on
private companies to operate more efficiently, lowering costs and ig-
niting innovation; and (3) unserved municipalities were able to remain
economically viable by taking matters into their own hands and build-
ing their own power systems.188

The similarities between the electricity and Internet markets in
this context are striking.  FCC Commissioner Copps pointed directly
to rural electricity expansion in his praise for municipal broadband
projects.189  A scholar notes that private ISPs are acting the same way
that private power companies did in lobbying strongly in opposition to
public entities entering the market.190  Thus, there is reason to believe
that, with widespread municipal broadband, the result would be simi-
lar in that broadband service would become far more widely available
and arguably at higher quality.  Such a similarly positive result is not
certain, as broadband technology continues to evolve relatively
quickly as compared to plumbing or paving, but history indicates that

pal entry ‘would further the goal of the [Telecommunications Act of 1996] to bring the benefits
of competition to all Americans, particularly those who live in small or rural communities in
which municipally-owned utilities have great competitive potential.”).

185 O’Loughlin, supra note 54, at 483.
186 Id.
187 Id.
188 Id.
189 Gotsch, supra note 87.
190 O’Loughlin, supra note 54, at 490.
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municipalities stand a good chance of satisfactorily filling the role of
service provider.  Moreover, this Note is more concerned with un-
served communities, as most areas populated enough to have private
ISP broadband service available have no need—and thus little, if any,
desire—to construct a municipal network that would compete directly
with the private sector.

Another justification for municipal broadband is that municipal
networks combat the private sector’s tendency toward monopolistic or
oligopolistic behavior, keeping prices reasonable and quality of ser-
vice high.191  Similarly, consolidation in the telecommunications indus-
try is concentrating control over the Internet in the hands of a few
private companies.192  Municipalities serve as competitive threats to
the established private ISPs, forcing them to keep prices down and
quality high.  Laws that restrict municipal entry into the market de-
grade the efficacy of this deterrent effect and thus should be
minimized.

IV. COUNTERARGUMENTS TO THE STATE-LEVEL PRONG

The most prominent argument against municipal networks is that
they are likely to fail under their own expenses and debt burdens.
However, this counterargument has been addressed throughout the
proposed solution, as debt management is an integral part of the pro-
posed solution via feasibility studies.193

A novel counterargument to this Note’s proposed solution is that
some state laws may not actually apply to broadband networks at all,
as broadband is technically classified as an “information service.”194

But this counterargument is speculative at best, as it is largely seman-
tic and lacks any verifiable evidence that such an interpretation has
ever been applied.195  Moreover, the author advancing this argument,
John Blevins, focused his research on the signaling and chilling effects
of municipal broadband regulation, agreeing that the restrictions
“have played a key role in stifling municipal services,” and thus in

191 See id. at 483.
192 See Craig Dingwall, Municipal Broadband: Challenges and Perspectives, 59 FED. COMM.

L.J. 67, 76–77 (2006).
193 See supra Part II.B.3.a.
194 Blevins, supra note 10, at 110–11 (“Indeed, several of the state laws never applied to

broadband, or stopped applying after the FCC reclassified broadband access as an ‘information
service,’ which . . . arguably limits the scope of some states’ restrictions on municipal broad-
band,” as some laws restrict “telecommunications services.”).

195 Id. at 111.
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stifling broadband deployment.196  Therefore, Blevins’s argument does
not obviate the need for this Note’s proposed solution.

Another counterargument addresses the problem of broadband
deployment by instead using federal funds to subsidize private con-
struction of broadband networks in rural areas.  For example, in Octo-
ber 2011, the FCC approved a plan to expand the purpose of the $4.5
billion Universal Service Fund (“USF”) from helping deploy only
telephone service to rural areas to deploying broadband to rural ar-
eas.197  In July 2012, the FCC announced $115 million in public fund-
ing would be disbursed from the Connect America Fund (created via
the USF’s modernization) to deliver broadband service to about
400,000 customers in rural areas within three years.198

However, this sort of solution is insufficient given the still-signifi-
cant lack of broadband deployment, especially in rural areas.199  The
USF and similar public funds are not enough to fill the gaps quickly
and municipalities, which are vastly more responsive to their own eco-
nomic needs and limits than public funds, are in a far better position
to assess their respective situations.  While subsidies of this sort are
helpful, they do not go far enough, as unserved communities remain at
the mercy of a large entity for help in obtaining broadband service
(albeit a federal one rather than a private ISP) rather than having the
power to take matters into their own hands and fix the problem
quickly.

Another argument made against municipal networks is that they
are anticompetitive to the point of creating antitrust liability for their
owners.  While the state action doctrine shielding state-sanctioned en-
terprises from federal antitrust law likely does not apply to municipal-
ities,200 this argument still fails because the proposed solution includes

196 Id.
197 Whitney Burdette, FCC Approves Plan to Reform Universal Service Fund, ST. J. (Dec.

12, 2011), http://www.statejournal.com/story/15915426/fcc-approves-plan-to-reform-universal-
service-fund.

198 News Release, FCC, FCC Kicks-Off ‘Connect America Fund’ with Major Announce-
ment: Nearly 400,000 Unserved Americans in Rural Communities in 37 States Will Gain Access
to High-Speed Internet Within Three Years (July 25, 2012), http://transition.fcc.gov/Daily_Re-
leases/Daily_Business/2012/db0725/DOC-315413A1.pdf.

199 See News Release, FCC, FCC Broadband Report Finds Significant Progress in Broad-
band Deployment, but Important Gaps Remain (Aug. 21, 2012), http://transition.fcc.gov/Daily_
Releases/Daily_Business/2012/db0821/DOC-315866A1.pdf (finding that 19 million Americans
still lack access to fixed broadband service, 14.5 million of whom live in rural areas).

200 See Parker v. Brown, 317 U.S. 341, 350–51 (1943) (“We find nothing in the language of
the Sherman Act or in its history which suggests that its purpose was to restrain a state or its
officers or agents from activities directed by its legislature.”).  The state action doctrine may not
apply to municipal broadband, though, because Parker v. Brown requires the state to affirma-
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safeguards to prevent the municipal network from using its public re-
sources to anticompetitive ends.201

Furthermore, as a matter of economic policy, the ISP with the
greatest advantage in just about any market will be the incumbent
(i.e., the first entrant to the market).  Professor Hannibal Travis ob-
served that “[t]he market for local access to broadband tends to be a
‘natural monopoly,’ at least in its stages of ‘growth,’” as “large econo-
mies of scale . . . favor monopolists over new entrants” regardless of
whether the entity that first served the market is owned privately or
publicly.202  Considering the safeguards included in this Note’s pro-
posed solution and the nature of the broadband market, any monopo-
listic advantage a municipal network enjoys would be the product of
natural market forces.  Any private ISP would enjoy the same advan-
tages if it were to take advantage of this Note’s proposal to require a
private sector appeal before constructing a municipal broadband
network.203

A counterargument from the extreme end of the pro-municipal
network spectrum is that this Note’s proposed solution does not go far
enough and that municipalities should seize control of the “last
mile”204 of broadband infrastructure, leaving private ISPs to handle
the “backhaul.”205  The argument is efficiency-based, as it asserts that
separating the backhaul from the last mile will encourage the separate
entities to innovate and improve in their specific fields while cutting
the excess costs associated with each ISP having to build its own lines
in both the last mile and the backhaul.206

However, even the author of this argument admits that it might
be an “unworkable” solution designed to educate regulators by aiding
their understanding of “core issues with the current regulatory struc-

tively sanction the action, in this case the construction of municipal broadband networks.  For
further discussion of the state action doctrine in the municipal context, see generally Donald
Gene Kalfen, Municipal Antitrust: An Overview, 60 CHI.-KENT L. REV. 349 (1984).

201 See supra Part II.B.2.d–e (providing, among other things, that some advantages munici-
palities enjoy in constructing and operating broadband networks which private ISPs lack cannot
be used by the municipality once private ISPs declare their intent to enter the market).

202 See Travis, supra note 159, at 1715–16.

203 See supra Part II.B.3.b.
204 The “last mile” includes the wires run from the utility pole to the home.  Myles Roberts,

Note, Opening the Last Mile to Competition, 4 VA. SPORTS & ENT. L.J. 309, 310–11 (2005).
205 “Backhaul” includes the more centralized data processing and delivery equipment into

which the “last mile” is connected. See Rural Broadband Report, 24 FCC Rcd. 12,791, 12,828
(Oct. 19, 2009).

206 See Roberts, supra note 204, at 331–33, 336–37.
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ture” in hopes of facilitating a “major regulatory overhaul.”207  While
the proposal is bold and well-articulated, it is impractical in its scope
and ambition as well as dangerous in creating a monopolist in every
market that would lack incentive to innovate over the last mile.  In
contrast, this Note’s proposed solution is far more practical in that its
suggestions are more politically palatable and less jarring to the status
quo.

Another potential response to this Note’s proposed solution is to
encourage municipalities to subsidize advanced wireless Internet ser-
vice (e.g., individual wireless Internet computer plug-in devices from
Verizon Wireless) wholesale from private ISPs for the benefit of re-
sidents and businesses.  While this would save the municipality a great
deal of money and time, it is ultimately an insufficient response to the
core problems this Note seeks to resolve.  Aside from wireless broad-
band’s present inferiority to wired networks in both speed and relia-
bility,208 this solution still relies on private ISPs to provide service to
isolated and unserved rural areas, a prospect of questionable profit-
ability for the private ISPs.  The subsidization plan also commits the
municipality to dedicating its resources to a budget expense indefi-
nitely, without the prospect of recovering the costs in the long run
through the operation of a profitable ISP business or via sale of the
municipal network to a private entity in the future.

CONCLUSION

State legislatures are in the unenviable position of having to bal-
ance the sometimes competing interests of their various constituen-
cies, and that is the case in the municipal broadband context.  Many
states have put too much emphasis on the private ISPs’ concerns by
effectively prohibiting municipal broadband networks.  While the pri-
vate ISPs’ concerns about direct competition with public entities for
customers are legitimate, states should not take the drastic step of
prohibiting public entities from entering the broadband market en-
tirely.  Instead, states should carefully construct laws that are designed
to facilitate municipal broadband in underserved communities be-
cause of the great benefits these communities derive from broadband.
These laws, though, should also reasonably protect the private sector’s
interests in expanding its networks to these same areas.

207 Id. at 310.
208 See supra Part I.B.
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In light of the tremendous industry pressure the private sector
exerts on state legislatures, the federal government must force states
to relax their laws impeding municipal broadband.  The most effective
way for the federal government to do so is by amending section 253(a)
of the Telecommunications Act of 1996 to expressly apply to public
entities.  Amending the law would grant the FCC authority to ex-
amine the impact of state laws on a case-by-case basis, declaring those
statutes which effectively prohibit municipal broadband to be
preempted.

Above all, policymakers at both the state and federal levels need
to look past the economics of this debate and see the real impact the
lack of broadband access has on people’s everyday lives.  The prospect
of a home lacking electricity or telephone service today is unthinkable
to most Americans, but this was not always the case.  Federal, state,
and local governments all played integral and often direct roles in en-
suring that Americans in all areas of this expansive nation would have
access to these critical services at affordable prices.  As the Internet’s
role in daily American life continues to grow, the need for reliable and
affordable high-speed Internet access will only become more pressing.
Federal and state legislators should follow in their electricity-focused
predecessors’ footsteps by embracing municipal broadband as a
means to illuminate the information technology darkness in which
those without affordable broadband are forced to live.
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Read more here: http://blog.thenewstribune.com/opinion/2008/04/17/if-you-cant-beat-em/#storylink=cpy 

 

EDITORIAL: From critic of Click! to business partner 

(News Tribune, The (Tacoma, WA) (KRT) Via Thomson Dialog NewsEdge) Apr. 21--Times do 
change. Pierce County telecom entrepreneur Brian "Skip" Haynes once hated the very idea of 
Tacoma Power's Click!Network. 
 
Now his rapidly growing company, Rainier Connect, is using the utility's fiber-optic network to 
expand its business and is building a new headquarters in Tacoma's Brewery District. 
 
The irony is not lost on the folks at Tacoma Power, although there was no trace of it in the 
announcement by Click! last week. The news: Rainier Connect, the 98-year-old, family-owned 
firm formerly known as Mashell Telecom, has signed to become the fourth private company, or 
ISP, providing broadband Internet services via cable modem to Click! customers. 
 
Rainier Connect has been using the city's fiber-optic network since 2001 to provide phone and 
data service. 
 
No small irony here. Back in 1996, when the City Council debated whether to allow Tacoma 
Power to build the network and provide a cable-TV alternative to widely detested cable 
monopoly Viacom (later TCI, now Comcast), Haynes objected loudly. 
 
(Correction: TCI, not Viacom, was the unpopular cable giant serving Tacoma at the time. As the 
commenter notes, -TCI CEO Leo Hindery, a Bellarmine grad, showed up to lobby strenuously 
against the Tacoma Power proposal.) 
 
 
Haynes authored an oped piece for The News Tribune arguing that government had no business 
competing with private telecom companies. But Viacom's reputation for lousy service was so 
bad that the public clamored for any reasonable alternative to the cable monopoly, even if it was 
Tacoma Power. The council vote was unanimous. 
 
There's no disgrace in Rainier Connect's new hookup with Click! Network. The company, based 
in Eatonville for most of its history, has prospered serving the rural market and built a reputation 
for responsive service. It was one of the first small, independent firms to take advantage of 
telecom deregulation to offer "bundled" products. 
 
Now Haynes and Rainier Connect are ready to compete with Comcast and the three ISPs that 
operate over the Click! Network. And the winners are the Click! customers who have far more 
telecom alternatives to choose from than most U.S. consumers. 
 
We haven't talked to Haynes lately. But he probably would admit that he never foresaw the 
competitive opportunities that Click! ultimately opened up for his own business. 
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Times do change. 
 
To see more of The News Tribune, or to subscribe to the newspaper, go to 
http://www.TheNewsTribune.com. 
 
Copyright (c) 2008, The News Tribune, Tacoma, Wash. 
Distributed by McClatchy-Tribune Information Services. 
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Pages From City of Tacoma Series 2017 Electric System Revenue Bond Offering

Construction and Maintenance 

Tacoma Power has a number of established preventive and predictive maintenance programs and continues to 
develop more. For example, the substation predictive maintenance program can identify substation equipment 
requiring corrective action before a failure occurs through utilization of infrared, oil sample testing, and dissolved 
gas analysis. Tacoma Power owns and maintains approximately 49,000 power poles. The Pole Replacement 
program strategy is to test and treat 9% of the poles annually maintaining an 11-year cycle. Tacoma Power also 
performs tree trimming around its distribution and transmission lines, maintaining two and four year trimming 
cycles along with programs to replace dangerous trees with utility friendly trees. 

Telecommunications Infrastructure 

Approximately 1,500 miles of fiber and coaxial cable have been constructed by Tacoma Power in the cities of 
Tacoma, University Place, Fircrest, Lakewood and Fife, and portions of unincorporated Pierce County, providing 
Tacoma Power with a state-of-the-art telecommunication system with which supports transmission and 
distribution operations, advanced metering, and retail and wholesale commercial services. The network 
currently covers approximately 66% of the households in Tacoma Power’s service territory. 

The network consists of a hybrid fiber-optic coaxial (“HFC”) system, which delivers two-way signals for cable TV, 
cable modem Internet services, and advanced metering. In addition, SONET (“Synchronous Optical Network”) 
and Gigabit Ethernet technologies are used to support communications across Tacoma Power’s transmission 
and distribution system and to carry out data transport services for commercial customers. The network was 
designed and constructed to meet high telecommunications standards, containing a redundant backbone and 
redundant service loops, which seek to ensure uninterrupted signal transport in the event of a network break. A 
network surveillance system allows Tacoma Power to monitor the system at all times. 

Commercial Telecommunication Services.   Launched in 1998 under the brand name Click! Network, Tacoma 
Power provides three commercial telecommunication services to customers of Tacoma Power: retail cable 
television, wholesale broadband transport and wholesale high-speed Internet over cable modem. Click! Network 
is one of several providers of telecommunications services in the Tacoma area. 

Click! Network is accounted for as part of the Electric System. In 2016 Click! Network’s annual revenues were 
approximately $26.6 million, and annual operating expenses plus gross earnings taxes were approximately 
$29.7 million. 

Cable television is Click! Network’s primary retail business. Click! currently has approximately a 15% share of a 
very competitive local cable television market. Cable TV products available to both residential and 
business customers include broadcast television, digital and high-definition channels, digital video recording capability, 
TiVo with access to over-the-top (“OTT”) content such as Netflix, Hulu, YouTube and Pandora, TVEverywhere, 
and a wide variety of video-on-demand services. Video-on-demand services include local programming tied to 
schools, colleges, local governments and community organizations strengthening Click! Network’s 
brand identity in the communities served.  

Under wholesale Master Service Agreements, seven telecommunications carriers provide high capacity last mile 
data transport circuits to their customers utilizing Click! Network’s telecommunications infrastructure. The seven 
telecommunications carriers provide SONET data services ranging from DS-1 lines to OC-48 lines and customized 
Metro Ethernet circuits to meet data transport and web access needs of large and small businesses in the Tacoma 
area.  

Also under wholesale Master Service Agreements, two qualified locally based Internet Service Providers (“ISPs”) 
provide high-speed Internet services via cable modems to their customers utilizing Click! Network’s 
telecommunications infrastructure. The ISPs provide a variety of speed packages to meet the needs of the residential 
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and business consumers in the Tacoma area. As part of the contract, the two ISPs also provide customer service, 
cable modem installation, customer premise equipment and technical support services to their Internet customers. 

Click! ended 2016 with 17,468 cable TV customers, 23,344 wholesale high-speed Internet service customers, and 
173 wholesale broadband transport circuits.  

Click! also continues to provide the City of Tacoma I-Net services to approximately 190 sites to keep the cost of 
telecommunications low for many governmental entities. 

Click! Network implemented a 12.9% cable TV service rate increase effective March 1, 2017. An additional cable 
TV rate increase is planned for March 1, 2018. These cable TV rate increases are expected to generate 
approximately $7.7 million in additional revenue. A major portion of additional revenue will be used to cover 
increases in programming costs.  

CAPITAL IMPROVEMENT PROGRAM 

Tacoma Power has funded its past capital improvement programs from contributions in aid of construction, proceeds 
of Parity Bonds and subordinate lien revenue bonds, and Revenues of the Electric System. The actual amounts spent 
during the past five years, together with the sources of funds used, are displayed in the table below.  

Historical Sources of Capital Improvement Funds 
($000)  

Source of Funds 2012 2013 2014 2015 2016 
Parity and Subordinate Lien Bond 
Proceeds 

$ 51,730 $ 35,723 $ 58,834 $ 58,003 $ 50,995 

Contributions in Aid of 
Construction(1) 

4,716 3,735   3,029  4,777  3,293 

Cash Reserves 16,643 23,656  21,160  19,301  30,536 
Total $73,089 $63,114 $83,023 $82,081 $84,824 

(1) Customer contributions to fund capital projects.
Source: Tacoma Power

Tacoma Power has a long-term goal to finance an average of 50% of its normal capital requirements from net 
operating revenues with the balance from contributions in aid of construction received from customers and borrowed 
funds. However, due to varying water conditions, the amount of the capital improvement program, and periodic cash 
defeasance of outstanding Parity Bonds, the amount actually financed from net operating revenues varies from year 
to year. From 2012 to 2016, Tacoma Power financed an average of 66% of its capital improvements from borrowed 
funds. Tacoma Power’s policy is to fund major projects with borrowed funds. 
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the City Council. The Department’s budget is presented to the Board for review and approval and then forwarded to 
the City Council for approval and inclusion in the City’s budget. The Board meets twice monthly. 

The Department consists of the Light Division (“Tacoma Power”), Water Division (“Tacoma Water”), and Belt Line 
Railroad Division (“Tacoma Rail”). The Board has supervision and control over most Department business. In the 
case of budgets, rates, bond issues, and additions and betterments to a utility system and system expansions, actions 
approved by the Board must also be approved by the City Council. 

The Board appoints the Director of Utilities who is the chief executive officer of the Department. The Board must 
evaluate the performance of the Director annually and reappoint the Director every two years subject to 
reconfirmation by the City Council with the next reconfirmation scheduled for 2017. The reappointment of the 
Director has been approved by the Board and is currently pending before the City Council. William A. Gaines will 
retire from the position, effective December 2, 2017. The Director, with the concurrence of the Board, has the power 
to appoint division superintendents. 

Utility rates and charges are initiated by the Board and adopted by the City Council, and are not subject to review or 
approval by any other governmental agency. See “ELECTRIC SYSTEM CUSTOMERS, ENERGY SALES, 
REVENUES AND RATES—Electric Rates.” 

The City Charter provides that the revenues of utilities owned and operated by the City shall never be used for any 
purposes other than the necessary operating expenses thereof, including a reasonable gross earnings tax imposed by 
the City Council for the benefit of the general fund of the City, interest on and redemption of the outstanding debt 
thereof, the making of additions and betterments thereto and extensions thereof, and the reduction of rates and 
charges for supplying utility service to consumers. The funds of any utility may not be used to make loans to or 
purchase the bonds of any other utility, department, or agency of the City. See “FINANCIAL INFORMATION—
Taxes Imposed on Tacoma Power.” 

Tacoma Power - General 

Tacoma Power is organized into six business units: 

• Generation operates and maintains Tacoma Power’s four hydroelectric generating projects (Cowlitz, Cushman,
Nisqually and Wynoochee) and the associated recreational facilities, fish hatcheries and other project lands.

• Power Management manages, schedules and directs the power supply portfolio which includes Tacoma Power-
owned generation and power supply contracts. Power Management markets bulk and ancillary power supply
services, performs power trading activities, plans for and acquires conservation resources, and is responsible for
compliance with various state, regional and federal regulatory mandates.

• Transmission and Distribution plans, constructs, operates and maintains the transmission and distribution
systems including substations, the underground network system, revenue metering facilities and all overhead
transmission and distribution systems.

• Rates, Planning and Analysis plans for and manages the retail rate process, financial planning activities,
operations and capital budget development and monitoring, strategic asset management, construction project
management, strategy management, and energy risk management analysis and modeling.

• Click! Network plans, constructs, operates and maintains a hybrid fiber coaxial (“HFC”) telecommunications
network that supports the operation of Tacoma Power’s electrical transmission and distribution system, provides
retail cable TV, and wholesale high-speed Internet and data transport services to resellers.

• Utility Technology Services (“UTS”) addresses existing and emerging technology requirements essential to
managing Tacoma Power’s computing systems. This includes supporting and enhancing utility system
operations, communications, metering, cyber security, relevant smart grid applications, and the information
technology strategic planning. UTS unifies the planning, design, deployment and maintenance of operational
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2016 SUPERINTENDENT’S REPORT 
TACOMA POWER 

CLICK! 

Financial Status 
Click! Network commercial revenues declined from $27.3 million in 2015 to $26.7 million 
in 2016. The retail cable TV customer base dropped 4.6 percent ending the year with 
17,468 active customers, and the Internet cable modem customers served by the three 
wholesale Internet Service Providers (ISPs) - Advanced Stream, Net-Venture, Inc., and 
Rainier Connect, grew by .4 percent ending the year with 23,344 active customers. 
Click! provided 173 broadband transport circuits to Click!’s wholesale service providers 
allowing them to provide an array of telecommunication services to many businesses in 
the service area. Additionally, Click! continued to provide the City of Tacoma I-Net 
services to approximately 190 sites, keeping the cost of telecommunications low for 
many government entities, and also provided support for just over 15,000 gateway 
power meter connections. 

Cable TV Rate Adjustments 
Because a final policymaker decision regarding Click! Network’s long term business 
plan remained outstanding in 2016, no cable television rate increases were 
implemented.  Although Cable television prices continue to remain under market, the 
postponement of rate adjustments contributed to the decline in revenues. 

Channel Additions 
During 2016, Click! Network migrated 10 networks from optional service levels to its 
Broadcast package and migrated Big Ten Network and Sprout from its Sports & Family 
package to its Click! ON Digital package. Three networks discontinued operations in 
2016, Pivot, UWTV, and MundoMax, but TV Tacoma HD was added, bringing the total 
to 376 video and 65 audio channels. Click! also added a variety of national and local 
video on demand content for a total offering of over 12,000 hours of content to make the 
product more competitive.  Additionally, Click! added new networks to its Watch TV 
Everywhere service. Click!’s cable TV customers can now enjoy watching Click! video 
content from 84 networks on any of their mobile devices with an internet connection. 

Website Improvements 
Click! Network launched a new website in June 2016. Improvements included 
streamlined navigation, responsiveness to mobile device screen sizes, enhanced TV 
listings, and an online shopping cart. Click! cable television products, along with ISP 
internet packages, are now prominently displayed, enabling the potential customer to 
select services and submit a self-service order online. 

- 65 -
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Customer Satisfaction Survey 
Customer Satisfaction survey cards were mailed to all new cable TV customers and to 
all customers who had a service related issue.  Click! customer service and technicians 
representatives received ratings averaging 3.7 and 3.8 respectively on a scale of 1 – 4.  
In addition, a Customer Satisfaction Survey conducted on Click! Network’s behalf by 
Washington State University’s Social & Economic Sciences Research Center (SESRC) 
showed a mean average overall customer satisfaction score of 8.08 on a 1-10 scale. 
The results revealed that customers are very satisfied with the services provided by 
Click! and in particular, recognized the quality of service provided by our Sales and 
Service Representatives and Service Technicians.   

New Tools 
Click! purchased the CPAT Flex Digital Leakage Monitoring System to address 
concerns about interference from cable leakage in the aeronautical and LTE bands. 
The CPAT Flex Digital Leakage Monitoring System automates the signal leakage 
detection process freeing up technicians for other tasks.  Since the tool is continuously 
monitoring the network, signal leakage is quickly detected and repaired. 

Click! also purchased the CheetahXD software to replace the former Cheetah Lite 
version.  The CheetahXD software helps Click! network technicians manage the HFC 
network by providing end-to-end visibility across the HFC operations environment, and 
enables NOC personnel to proactively isolate network problems, trace root causes, 
assess potential impacts, and prioritize truck rolls by pinpointing fault and performance 
issues in real-time.  With CheetahXD software, HFC network assurance is simplified, 
operational costs are reduced, and network performance is improved resulting in 
enhanced customer satisfaction. 

Spectrum Reclamation 
In 2015, Click! fully converted its system from analog to digital and freed up nineteen 
(19) 6 MHz channel slots.  Since then, 6 of those freed up channels have been added to
the bank of downstream Internet channels to meet the growth in customers and Internet
usage. Therefore leaving 13 channels available for use.

Network Bandwidth 
During 2016, Click! added NETFLIX cache servers to the local network.  The addition of 
these cache servers has reduced bandwidth utilization by as much as 30%. Click! 
added an additional 10 Gig connection at Downtown South and Downtown North for a 
total of 30 Gig potential capacity at each location. The Core routers are being upgraded 
from the Cisco 7600 platform to the Cisco ASR 9912 platform. This will provide the 
necessary 10 gig ports and throughput to support current and future network growth. 
The Cable Modem Termination Systems (CMTS) are also being upgraded.  The existing 
Cisco uBR 10000 series CMTSs are going to be replaced with new Cisco cBR-8 
CMTSs.  The first set of Cisco cBR-8 CMTSs were purchased during 2016.  These will 
support DOCSIS 3.1 Gigabit services and provide higher port and bandwidth capacity 
for meeting bandwidth demands and subscriber growth. 
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Asset Management Program 
During 2016, Click! continued to build its asset list and has developed its registries for 
the Router, HFC Distribution, and Headend Equipment asset classes, and is prepared 
to participate in the Tacoma Power’s Strategic Asset Management program.  Click! also 
developed a Network Maturity Model, to more effectively manage its asset lifecycles 
and plan future capital expenditures. 

Safety and Work Practices 
In 2016, Click! continued to make improvements to its safety management practices. 
Improvements included: (i) Focusing on reviewing past performance; (ii) improvements 
in the oversight of injured worker claims; and (iii) increased review of leading indicators 
such as near misses and non-medical injury reports. Additional training was provided on 
Home Safety and how the employees and their families can be impacted by the 
activities we engage in outside of our work life.  Safety posters and bulletin board 
messages were utilized to promote safety awareness. Each business unit held monthly 
safety meetings and the Click! Safety Committee met quarterly to improve safety related 
communications.  

GENERATION 

Hydroelectric Projects 
Tacoma Power’s hydro plants were available 99.83 percent of the time in 2016 except 
for scheduled maintenance outages.  

Cowlitz 
Construction is wrapping up on the Cowlitz Falls North Shore Collector for collection of 
downstream migrating smolts from the upper Cowlitz River. The collector, located at 
Lewis County Public Utility District Cowlitz Falls Dam, will improve natural fish runs in 
the Cowlitz River and help Tacoma Power meet its Federal Energy Regulatory 
Commission (FERC) license obligations. The $35 million construction project is 
scheduled for final commissioning and operation in April, 2017. The 70 ton head gate 
for unit 51 was removed for the first time in 48 years and rehabilitated.   

Cushman 
Construction on both of the new Cushman fish hatcheries were completed and began 
operation in 2016. One Cushman unit was modified to allow for synchronous 
condensing operation which will allow Power Management to supply and sell capacity 
without consuming water. The 20-year-old exciters for all three generators at Cushman 
2 were replaced. Construction of recreation improvements in the Staircase area were 
completed and opened to the public during 2016.   

Nisqually 
The 20-year-old exciters were replaced on four units at LaGrande and one governor 
was upgraded.  
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Tacoma Public Utilities  

Mission  
Tacoma Public Utilities (TPU) provides services that are vital to our quality of life.  

Key Function Organization Chart 

 
Department Services 
TPU is comprised of all the services of Tacoma Power (including Click! Network), Tacoma Water, and 

Tacoma Rail. Customer Services and Administration are internal service providers assisting the utilities in 

fulfilling their mission.  

Tacoma Power 
Tacoma Power is a citizen-owned electric utility that generates, transmits, and distributes electricity and 

provides energy and telecommunications services in an increasingly competitive marketplace. Tacoma 

Power is committed to providing high-value, competitively-provided products and services to its customers 

through the quality of its employees and the responsiveness that results from local ownership. 

Tacoma Power serves more than 170,000 customers over a 180-square mile area, both inside and outside 

the city of Tacoma. A first-class environmental steward, almost 100% of power supplied to Tacoma Power 

customers is from carbon-free and renewable hydroelectric resources. Tacoma Power is also a leader in 

conservation and maintains some of the lowest power rates in the region.  
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Tacoma Public Utilities Funding by Category  
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2013-2014 Actuals 2015-2016 Adopted 2017-2018 Adopted

Charges for Services 1,064,888,850 1,093,146,470 1,103,608,079

Miscellaneous Revenues 45,623,135 49,534,563 57,119,803

Cash Balance 128,230,160 51,383,527

Grand Total $1,110,511,985 $1,270,911,193 $1,212,111,409  

Funding Summary  
TPU is comprised of enterprises, including Tacoma Power, Tacoma Water, and Tacoma Rail, which are 

primarily funded through customer charges for services provided. Services include the provision of 

electricity, telecommunications, Click! Network, and water to homes and businesses, as well as short-line rail 

services. Cash in the 2015-2016 biennium was higher than typical due to Tacoma Power paying off long-

term debt using cash reserves. 
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Project Title
 New 

2017-2018 
 Previously 

Appropriated 
 Total Funding 

2017-2018 Utilities Capital Spending Plan

Tacoma Power 178,384,000    182,660,440    361,044,440    
CLICK! Network 6,139,000           5,224,000           11,363,000         

General Plant 11,928,000         7,020,440           18,948,440         

Power Generation 47,124,000         66,071,000         113,195,000       

Power Management 28,850,000         22,538,000         51,388,000         

T&D Projects 52,391,000         59,180,000         111,571,000       

Utility Technology Services 31,952,000         22,627,000         54,579,000         

Tacoma Rail 5,660,000        10,538,000      16,198,000      
Communications 235,000              500,000              735,000              

Facility Upgrades 1,025,000           1,100,000           2,125,000           

Rail Equipment/Vehicles 1,000,000           2,665,000           3,665,000           

Track Improvements 3,400,000           6,273,000           9,673,000           

Upgrading Tacoma Rail's radio system with a radio repeater system and installing more remote health and location 
monitoring systems on locomotives.

Replacing Tacoma Rail's West end track pans and storm water treatment and filtration and upgrading the secondary 
fueling facility and Tacoma Rail's portion of the Tideflats Intelligent Transportation System.

Locomotive repowers to continue to modernize Tacoma Rail's locomotive fleet.

Multiple track relays, switch replacements, and rail rehabilitation projects.

Power Management manages Tacoma Power's long and short term power supply portfolio to meet customer needs. Energy 
conservation is the primary project. This is an ongoing program.

Transmission & Distribution Projects include those associated with electrical transmission lines, distribution lines and related 
substations. Some sample projects include 230 kV System reliability improvements and downtown infrastructure 
development.

Smart Grid projects include those associated with networks, communications, operational systems and other utility business 
systems. Sample projects include enhancements of communication systems and equipment such as telecommunications and 
digital radio.

CLICK! provides data-transfer to improve the reliability of the Tacoma Power electric system, fiber-optic cable access, and 
high-speed telecommunication. Sample projects include system capacity enhancements and internet bandwidth 
infrastructure growth.

General Plant projects include additions, replacements and modifications to general facilities and equipment including 
office buildings, warehouses, parking areas and the SAP system.

Power Generation projects include work at Tacoma Power's four hydroelectric generating projects (Cowlitz, Cushman, 
Nisqually, and Wynoochee Projects) and the associated recreational facilities, fish hatcheries and other project lands.
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Funding Source
 New 

2017-2018 
Funding 

 Total 
Confirmed 
Funding 

 Total 
Requested 
Funding 

2017-2018 Capital Budget
Funding Detail Report

Grant-State 2,500,000            14,903,330          14,903,330          
Prairie Line Trail Historic Interpretation Project 400,000               400,000               
Prairie Line Trail Phase I 53,330                 53,330                 
Puyallup Bridge F16A & F16B Replacement 11,950,000          11,950,000          
Taylor Way Rehabilitation 2,500,000            2,500,000            2,500,000            
Other-Local Contribution 1,500,000            3,062,320            3,847,320            
Central Park Phase II 115,000               900,000               
E 29th Street Roundabout & Extension 1,500,000            1,500,000            1,500,000            
NCS Teen Home 250,000               250,000               
NCS Youth Drop In Overnight Center 250,000               250,000               
Prairie Line Trail Phase I 360,000               360,000               
Puyallup Bridge F16A & F16B Replacement 500,000               500,000               
Waterway Park 87,320                 87,320                 
Other-Property Owner Contribution 56,750                 893,943               893,943               
2014 Sidewalk Reconstruction Project 136,150               136,150               
LID 8660- Alley Paving 43,006                 198,157               198,157               
LID 8662R - Bennett Street 13,744                 196,636               196,636               
Sidewalk Abatement Program 363,000               363,000               
Utility_Funds-Rail 5,660,000            16,198,000          31,198,000          
Communications 235,000               735,000               1,735,000            
Facility Upgrades 1,025,000            2,125,000            4,125,000            
Raily Equipment/Vehicles 1,000,000            3,665,000            11,665,000          
Track Improvements 3,400,000            9,673,000            13,673,000          
Utility_Funds-Solid Waste 3,920,500            10,857,500          19,585,000          
Solid Waste Management Facilities Upgrades and 
Maintenance

3,920,500            10,857,500          19,585,000          

Utility_Funds-Surface Water 24,866,441          48,992,741          93,551,223          
Facilities Projects 113,816               6,113,816            10,666,179          
Prairie Line Trail Phase I 300,000               300,000               
Schuster Parkway Promenade 206,300               256,300               
Surface Water Collection System Projects 17,030,678          30,080,678          65,096,789          
Treatment and Low Impact Projects 7,721,947            12,291,947          17,231,955          
Utility_Funds-Tacoma Power 178,384,000        361,044,440        690,079,440        
CLICK! Network 6,139,000            11,363,000          21,433,000          
General Plant 11,928,000          18,948,440          55,956,440          
Power Generation 47,124,000          113,195,000        178,750,000        
Power Management 28,850,000          51,388,000          92,688,000          
T&D Projects 52,391,000          111,571,000        246,449,000        
Utility Technology Services 31,952,000          54,579,000          94,803,000          
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A Brief History of American Telecommunications Regulation 

Tim Wu 

While the history of governmental regulation of communication is at least as long 

as the history of censorship, the modern regulation of long-distance, or “tele,” communications is 

relatively short and can be dated to the rise of the telegraph in the mid-19th century.  The United 

States left the telegraph in private hands, unlike countries and as opposed to the  U.S. postal 

system, and has done the same with most of the significant telecommunications facilities that 

have been developed since.  The decision to allow private ownership of telecommunications 

infrastructure has led to a rather particularized regulation of these private owners of public 

infrastructure -- similar to other laws governing “regulated industries,” yet also influenced by the 

U.S. First Amendment and antitrust law. 

Prototypes for Regulation 

Broadly speaking, the regulations have been of three main types: 1) common 

carriage requirements; 2) interconnection requirements; and 3) scarcity management.  Each of 

these types of regulation can be illustrated through the examples of the three main 

telecommunications industries of the Nineteenth and early Twentieth century: the telegraph, the 

telephone and broadcast radio. 

The first commercial telegraph was constructed in 1839 in Great Britain.  In the 

United States, by the 1850s the industry was intensely competitive, with multiple carriers 

frequently serving identical routes.  The lack of integration between systems and the low profits 

for providers prompted a process of consolidation that culminated in Western Union’s gaining a 

monopoly on long-distance telegraph service by 1866.  At the time, no federal antitrust law was 

available as a tool for regulation, so Congress responded to criticisms of Western Union by 
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passing the United States’ first telecommunication regulatory statute, the Telegraph Act of 1866.  

The Telegraph Act was intended to foster competition by allowing any company to erect 

telegraph lines along post roads, and it also included a provision whereby the United States could 

buy out telegraph companies if it so chose.  In practice, the Telegraph Act had little practical 

effect, as it failed to create effective competition for Western Union, and Congress never 

exercised its option to buy out the company and nationalize the industry.  As a result, through the 

latter half of the Nineteenth century, Western Union was able to charge monopoly prices, support 

a newswire monopoly (the Associated Press) and discriminate against disfavored customers 

through its pricing.  The firm was also able to use its monopoly to exert substantial political 

influence by, among other things, refusing to give certain news organizations access to its system 

to transmit their reporting.  For example, in the contested Presidential Election of 1876, Western 

Union’s backing of Presidential candidate Rutherford Hayes gave the candidate important 

advantages both in reaching newspaper and detecting the plans of his rival. 

In the Mann-Elkins Act of 1910, Congress declared both telegraph and telephone 

companies (including AT&T, which at the time not only owned Western Union but also had its 

own monopoly in long-distance telephone lines) to be common carriers.  The act placed 

communications, for the first time, under the jurisdiction a federal agency: the Interstate 

Commerce Commission (ICC).  Being a common carrier meant that telephone and telegraph 

companies had to offer their services without discrimination to all willing customers who were 

able to pay, and that they had to charge reasonable rates set by the ICC.  In return, the telegraph 

and telephone companies received certain benefits, such as immunity from liability for the 

content they carried.  The “common carriage” concept, originally a product of English common 

law remains the basis for the regulation of telephone carriers today. 
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Shortly after the Mann-Elkins Act, the United States addressed a different but 

related aspect of AT&T’s business practices.  In addition to its long-distance monopoly, AT&T  

provided local phone service, where it faced competition in local markets.  In an attempt to 

eliminate this competition, AT&T routinely refused to allow non-affiliated local carriers to use 

its long-distance lines, thereby limiting the value of the services they could provide.  In response 

to pressure from the Justice Department, in 1913 AT&T entered into what became known as the 

“Kingsbury Commitment,” which required it to allow competing local providers to interconnect 

with AT&T’s long-distance services. 

While important, the Kingsbury Commitment was not a full anti-discrimination 

remedy.  It did not require that AT&T, for instance, connect its local service to that of its 

competitors, nor did it require AT&T to interconnect its long distance or local networks with 

competing long-distance carriers, should they arise in the future.   The Kingsbury Commitment 

did not hinder AT&T from creating the phone service monopoly that it enjoyed for most of the 

Twentieth century, and in the view of many, it represented the U.S. acceptance of an AT&T 

monopoly.  

Scarcity management, the third major form of communications regulation in the 

United States, became an issue with the rise of broadcast radio in the 1920s.  The first 

commercial station in the country, KDKA in Pittsburgh, Pennsylvania, began broadcasting in 

1920.  By 1924, the United States had over 1,000 radio stations broadcasting in a state of anarchy 

under the ad hoc supervision of Herbert Hoover, the then-Secretary of Commerce.  Throughout 

the mid-1920’s, Hoover managed the station’s mutual interference by making case-by-case 

decisions to have broadcasters either shift their frequencies or share them by operating only 

limited hours in a day.  Ultimately, the courts held that Hoover lacked the legal authority to 
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impose even this minimal level of order, and the ensuing broadcast free-for-all prompted 

Congress to pass the Radio Act of 1927. 

Because the broadcast spectrum is a physically scarce commodity, the Radio Act 

made plain that the spectrum would be publicly owned, that the government would regulate entry 

into the business of broadcasting, and that it would grant broadcasting licenses only “if public 

convenience, interest or necessity will be served thereby.”  To this end, the Radio Act established 

a commission charged with dividing the spectrum into different classes of stations and issuing 

licenses to broadcast at particular frequencies, times, locations and power levels.  The law also 

barred the government from censoring broadcasts and required any broadcaster who gave time to 

a political candidate to “afford equal opportunities to all other such candidates for that office.”   

The newly created Federal Radio Commission would also declare the first version of what would 

be called the “Fairness Doctrine”-- requiring that broadcasters give notice and time for advocates 

on both sides of an issue to be heard.  

The provisions of the Radio Act of 1927 were folded into the Communications 

Act of 1934, which established the Federal Communications Commission and gave the 

Commission authority to regulate not only radio but interstate and international telegraph and 

telephone services as well.   Its authority eventually extended to broadcast and cable television, 

as well as internet services.  The Communications Act continues to this day to form the 

foundation for the regulation of these industries. 

At the time of the Communications Act, and indeed as early as the Kingsbury 

Commitment, regulators generally believed that telephone services were a natural monopoly.  

That is, they thought that even if there were competition in the market, the nature of the 

underlying technology and business were such that it was highly likely that a dominant firm 

 4

998



would emerge to control the industry and, moreover, that this was the most efficient result.  

Rather than insist on what was viewed as detrimental competition in the industry, then, until the 

1970s regulators supervised the Bell monopoly and regulated matters such as the rates it could 

charge, the quality of services it provided, and its areas of service coverage. 

The Era of Deregulation 

For most of the 20th century the main telecommunications carriers were classic 

regulated industries.  Monopoly was tolerated, and even encouraged, by government limits on 

market entry and exit.   In exchange government set prices at reasonable rates of return, and 

imposed various public interest duties (such as the fairness doctrine discussed above).  However, 

beginning in the late 1960s and continuing through the 2000s, a deregulatory movement 

transformed telecommunications policy. 

By the 1920s the AT&T telephone monopoly was complete enough that the 

company was able to control vertically integrated markets.  For instance, AT&T in the 1930s 

promulgated a tariff that precluded consumers from attaching any device to their phone lines that 

was not specifically approved by the company.  This “foreign attachments” rule effectively 

extended AT&T’s phone service monopoly into the market for phones themselves, with the 

result that customers could only obtain equipment from AT&T.  While this vertical integration 

may have represented a high watermark for AT&T’s monopoly, it became the site of the first 

cracks in the company’s monopoly.  

In the word of Richard Vietor, “deregulation began more or less with a rubber 

cup.”  In the 1950s a company called Hush-a-Phone contested AT&T’s foreign attachments rule, 

seeking permission to market what a special cup that attached to a phone and made conversations 

more private.  The FCC, at the behest of AT&T, precluded the sale of the attachment, but the 
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Court of Appeals for the District of Columbia reversed the decision and set forth, for the first 

time, the rule that a consumer had a “right reasonably to use his telephone in ways which are 

privately beneficial without being publicly detrimental.”  In 1968, in the Carterphone decision, 

the FCC adopted this principle, and over time promulgated the Part 68 Rules, which allowed 

users to connect whatever they wanted to the system as long as it did not harm either the network 

or other users.  While it would take until 1981 for the FCC to create a full consumer right to 

attach devices to the network, the Carterfone and Hush-a-Phone decisions represented the first 

introduction of competition against AT&T, and the first limiting of its extended monopoly.   

Eventually, the Carterfone decision was extended into a general quarantine on AT&T’s 

involvement in consumer equipment.  It also, importantly, led to rules that forced AT&T to allow 

others to provide “information services” over its phone lines (which would later mean “internet 

services”) and to support the rise of the internet service provider industry. 

At the same time, several other deregulatory initiatives were underway.   In the 

1970s, the firm Microwave Communications Inc. (MCI) took advantage of regulatory loopholes 

and non-enforcement to begin offering limited long-distance services between St. Louis and 

Chicago, offering AT&T the first long-distance competition it had faced in decades.   AT&T 

took various measures to try to destroy and block its rival, leading to MCI filing an important 

private antitrust suit.   On November 20, 1974, the Justice Department began its own antitrust 

action against AT&T, alleging that it monopolized the markets for a broad range of 

telecommunications services and equipment.  While the Justice Department had brought antitrust 

actions against AT&T previously, this suit for the first time sought as a remedy the actual break-

up of the company, and in particular the divestiture of the Regional Bell Operating Companies 

(RBOCs) from AT&T. 
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On January 8, 1982, AT&T and William Baxter of the U.S. Justice Department 

reached an agreement that forced AT&T to divest the RBOCs by January 1, 1984.  Thus as of 

that date the twenty-two RBOCs were formed into seven regional holding companies (Bell 

Atlantic, NYNEX, BellSouth, Ameritech, U.S.West, Pacific Telsis, and Southwestern Bell).  

These divested companies were not allowed to provide long-distance services in their territories 

or manufacture telecommunication equipment, both of which were businesses that remained with 

AT&T.  Likewise, AT&T was precluded from providing local telephone service in competition 

with the RBOCs and from acquiring stock in any of the RBOCs. 

The history of cable television has the same pattern of regulation and reregulation.  

The early cable systems were known as “Community Antennas,” and were constructed in the late 

1940s to capture broadcast television signals and transmit them to consumers in remote towns 

where the broadcasts would not have reached otherwise.   By the late 1950s, cable systems had 

grown into a potential competitor to broadcast televisions, and the broadcasters launched an 

effort to protect their markets against cable using state and federal lawsuits.   After the lawsuits 

failed, the broadcasters turned to the FCC and convinced it to assert jurisdiction over cable in 

1962.    The broadcasters argued that cable systems would fragment the audience for broadcast 

television, destroy the economic viability of free television, and also, by importing distant 

signals, threaten the values of “localism.”  Agreeing with the broadcasters, the FCC placed 

effective limits on cable’s growth in the late 1960s by requiring that cable operators receive 

special permission to enter urban markets, effectively blocking the further development of cable 

television.  The hostile approach to cable changed during the deregulatory period of the 1970s, 

many of the most onerous restrictions on cable were gradually relaxed, in part due to an 

exchange for new copyright royalties payable to broadcasters. 
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Another chapter in the deregulatory movement of the 1970s and 1980s was the 

FCC’s controversial repeal of the fairness doctrine, described above.   First set forth by the FRC  

in 1928, and codified in 1949, the fairness doctrine had been upheld against a First Amendment 

challenge by the Supreme Court in the Red Lion v. FCC.   However, in the mid-1980s the FCC 

stopped enforcing the fairness doctrine and eventually repealed most of it.  The FCC argued that, 

Red Lion notwithstanding, the fairness doctrine was a violation of the First Amendment, and also 

claimed it failed to promote speech in the public’s interest.  Since that time Congress and 

numerous groups have attempted to have the Fairness Doctrine reinstated, but have not 

succeeded. 

In the 1990s, the FCC also took its first steps away from the traditional model of 

spectrum management it had employed since the 1930s.   Whereas previously the FCC allocated 

licenses either by lottery or to whomever it believed would “best serve the public interest,” in 

1994 it conducted the first spectrum auctions, granting the licenses to the highest bidder.   While 

not free from controversy, the auctions have generally been thought to have been a success, as 

they led both to the market entry of new cellular phone firms, such as long-distance provider 

Sprint, and proved to be a more streamlined way of awarding licenses, which has encouraged the 

timely building of networks.  The FCC has conducted several other spectrum auctions since 

1994, frequently at Congress’s direct command.   

The Contemporary Regulatory Framework 

The Telecommunications Act of 1996, the first major revision of the country’s 

telecommunications laws since the Communications Act of 1934, altered some features of the 

basic telecommunications system just described.  One of the foremost goals of the 1996 Act was 

to promote competition in local telephone service.  AT&T was allowed to return to the local 
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service market, while local Bell phone companies were allowed to enter the long-distance market 

and to merge with each other.    In addition, the 1996 law created a “line sharing” scheme 

whereby market entrants would purchase the rights to use the “local loop” facilities owned by the 

local Bell companies and sell competitive local services.  The 1996 Act also preempted all state 

and local barriers to entering the local phone service market, and since the passage of the 1996 

Act the FCC has forborne from enforcing any restrictions on building or acquiring long-distance 

lines.  Despite these substantial changes to the law, most believe the 1996 Act’s effort to create 

local service competition was a failure.   Whether due to the economics of local competition, or 

foot-dragging on the part of the local  Bell company, few viable local phone service companies 

have emerged since the passage of the Act.  

The 1996 Act also failed to address the challenge of internet and broadband 

internet services.  Pursuant to existing rules, telephone companies have long been regulated as 

common carriers, as discussed above.  That meant that providers of DSL service – which runs 

over phone lines – were common carriers, while the status of cable operators who sell broadband 

services remained unclear.  In 2002 FCC deemed cable broadband an unregulated “information 

service” not subject to common carriage rules, and it later classified DSL broadband similarly.  

In 2005, in the case of FCC v. Brand X, the United States Supreme Court upheld the FCC’s right 

to categorize cable broadband providers as “information services.”   The practical import of these 

technical classifications has been to release broadband services from most anti-discrimination, 

common carriage or line-sharing obligations. 

The arrival of broadband in the 2000s led to the rise of the issue of “network 

neutrality” on the internet, and the more general topic of internet regulation.   The Internet’s 

technologies were born mainly out of government-funded research in the 1960s and 1970s.   
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While no specific regime governed the internet, in the 1980s and 1990s, new “internet service 

providers” took advantage of quarantines placed on the Bells to offer dial-up internet services 

independent of the Bell system.  In the early 2000s, as cable and DSL broadband providers 

replaced dialup ISPs, the issue of Bell and cable control over the vertical internet markets again 

arose.   In the mid-2000s, the center of the network neutrality debate is a debate over the merits 

or problems with discriminatory carriage -- favoring some content or applications over others. 

Ironically, today’s debates over network neutrality and discriminatory carriage echo the same 

concerns that first prompted calls to regulate telegraph companies in the 19th century.  
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connections, but failed.92  Only after the debut of cable modem 
service in their territories, starting in the mid-1990s, did the Baby 
Bells make DSL service available in communities where cable modem 
access had been offered, and at comparable prices.93 

The Baby Bells, cable companies, and a variety of commentators 
have argued that the adoption of residential broadband since 1996 
has been rapid, reflecting faster dissemination of a new 
communications technology than occurred with broadcast or cable 
television.94  Such comparisons, however, are often rigged to ignore 
the long period between the invention of broadband in the 1970s or 
1980s and its commercialization, which only picked up in the late 
1990s.95  The undue lag between the technological feasibility of 
residential broadband and its commercial availability may have 
artificially inflated the adoption rate for the technology during the 
late 1990s and early 2000s.96  Moreover, the relatively low adoption 
rates for analog technologies such as television or VCRs may be an 
inappropriate comparison; a better yardstick may be the high 
adoption rates for digital technologies, such as dial-up Internet 
access, the World Wide Web, e-mail, and Wi-Fi, all of which spread 
faster than broadband.97 

C. Natural Monopoly and Network Industry Characteristics of Broadband 

The market for local access to broadband tends to be a “natural 
monopoly,” at least in its stages of “growth,” as compared to more 

                                                           
 92. See Shelanski, supra note 90, at 111.  One sign of this failure is that there were 
only a few hundred thousand DSL subscribers in the entire United States in 1999.  
LATHEN, supra note 91, at App.B, cht.2 (Oct. 1999). 
 93. See LATHEN, supra note 91, at 27 (noting that the Baby Bells only began 
offering DSL service once faced with losing potential customers to cable).  Time 
Warner Cable began cable modem trials in California in 1996.  Katie Hafner, Living 
the Broadband Life, N.Y. TIMES, July 15, 2004, at G1. 
 94. This claim buttresses the Baby Bells’ deregulatory arguments that forcing the 
sharing of their networks with competitors, or allowing subsidies for municipal 
broadband, are unnecessary and probably harmful disruptions of a dynamic industry 
characterized by rapid growth and popularization.  See, e.g., Industrial Competition and 
Consolidation:  The Telecom Marketplace Nine Years After the Telecom Act:  Oversight Hearing 
Before the H. Comm. on the Judiciary, 109th Cong. 32 (2005) (statement of Michael 
Kellogg on behalf of U.S. Telecom Association) (arguing that U.S. broadband 
“penetration has increased at record rates” since FCC embraced deregulatory 
approach and abandoned broadband “unbundling” (or open access) policies). 
 95. See FERGUSON, supra note 5, at 141 (suggesting, instead, a comparison of 
adoption rates from the time of invention to the time of commercialization). 
 96. See id. (“[R]apid diffusion may be a response to pent-up demand and 
excessive delays in commercialization.”). 
 97. See id. (explaining that because analog technologies improve at a slower rate 
than digital, a comparison of the two is inappropriate). 
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“matur[e]” markets.98  In a natural monopoly, a single provider may 
satisfy consumer demand at lower average cost than two or more 
providers.99  In a more mature market, a city or neighborhood may 
support two or more methods of accessing the Internet over 
broadband, such as DSL, cable, fiber optic lines, satellite, Wi-Fi, or 
broadband over power lines.100  Nevertheless, large economies of scale 
in connecting the “last mile” of wires to subscribers favor monopolists 
over new entrants, who must incur exorbitant fixed costs in order to 
challenge incumbent providers.101  Thus, the marginal and average 
total costs of delivering broadband to the millionth user of an 
existing broadband network will tend to be much lower than to the 
tenth user to a newly constructed network.102 

Broadband is also an industry characterized by network effects, and 
is therefore frequently described as a “network industry.”103  Network 
effects characterize the broadband industry because the value of a 
broadband Internet connection increases dramatically as more 
Internet users have broadband, and as content providers make high-

                                                           
 98. Gerald Faulhaber & Christiaan Hogendorn, The Market Structure of Broadband 
Telecommunications, 48 J. OF INDUS. ECON. 305, 323 (2000). 
 99. Richard Posner, Natural Monopoly and Its Regulation, 21 STAN. L. REV. 548, 548 
(1969); Neil Hamilton & Anne Caulfield, The Defense of Natural Monopoly in Sherman 
Act Monopolization Cases, 33 DEPAUL L. REV. 465, 465 (1984); Lemley & McGowan, 
supra note  41, at 484.  Industries characterized by natural monopoly are often 
subject to economies of scale that are proportional or at least tied to the extent of 
consumer demand.  See Joskow & Noll, supra note 58, at 1251 (providing examples of 
natural monopoly industries whose economies reflect consumer demand, such as 
local distribution networks in electricity, telephone and gas service). 
 100. See HIGH-SPEED ACCESS INQUIRY 1999, supra note 76, at 2423-24; Kathleen Q. 
Abernathy, Extending Broadband to all Americans (Jan. 13, 2005), http:// 
hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-256079A1.pdf (encouraging the 
deregulation and development of cable wireline networks, wireless networks and 
satellite broadband providers). 
 101. See Lemley & McGowan, supra note 41, at 546-49 (finding that the telephone 
industry’s natural monopoly characteristics prevented new networks from 
competing, and regulation did little to ameliorate the situation); Aronowitz, supra 
note 30, at 890-91 (explaining that the costs associated with developing a 
telecommunications network render the creation of several competing networks 
inefficient). 
 102. See Dennis Carlton & J. Mark Klamer, The Need for Coordination Among Firms, 
With Special Reference to Network Industries, 50 U. CHI. L. REV. 446, 451 (1983) 
(explaining that creating a new network involves large initial costs, whereas using an 
existing network continuously decreases marginal costs); Lemley & McGowan, supra 
note 41, at 484 (finding that in a natural monopoly, the marginal and average costs 
of production decline as the demand increases in a given market). 
 103. See, e.g., Robert Crandall, Broadband Communications, 2 THE HANDBOOK OF 
TELECOMMUNICATIONS ECONOMICS (Martin Cave et al. eds., 2003); CPB NETHERLANDS 
BUREAU FOR ECONOMIC POLICY ANALYSIS, DO MARKET FAILURES HAMPER THE 
PERSPECTIVES OF BROADBAND? (Dec. 2005), available at http://www.cpb.nl/nl/pub/ 
cpbreeksen/document/102/doc102.pdf. (finding that broadband shares 
characteristics typical of networks, including “network infrastructure, essential facility 
and economies of scale”). 
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bandwidth multimedia files and applications available.104  For 
broadband, as for other “markets with network effects, the 
incumbent’s large installed base makes it difficult for new entrants to 
dislodge the incumbent.”105 

Networks regulated solely by private property rights tend towards 
monopoly exploitation due to the “network effects” inherent in 
selling access to telecommunications facilities.106  Access to the 
network is valuable in proportion to the number of devices hooked 
up to it, such as telephones or Internet-ready computers, so a new 
network with few subscribers may struggle to attract the “critical 
mass” it needs to compete.107  Small upstart networks, as a 
consequence of “network externalities,” or benefits accruing to 
existing or potential subscribers from the connecting of a new 
subscriber to a network, may not always be able to challenge 
dominant networks effectively.108  Dominant firms in network 

                                                           
 104. Cf. William Kolasky, Network Effects:  A Contrarian View, 7 GEO. MASON L. REV. 
577, 579 (1999) (“As defined in the economics literature, network effects exist . . . 
when a product becomes more valuable as greater numbers of customers use it. The 
most obvious examples are communications networks, where the value to each 
customer increases exponentially the more ‘friends and family’ are on the same 
network.”); A. Douglas Melamed, Network Industries and Antitrust, 23 HARV. J.L. & PUB. 
POL’Y 147, 148 (1999) (“the defining characteristic . . .  of network industries is that 
they involve products that are more valuable to purchasers or consumers to the 
extent that those products are widely used. This phenomenon is known as a ‘network 
effect’ or ‘demand-side economy of scale’”); Lemley & McGowan, supra note 41, at 
484 (“network effects are demand-side rather than supply-side effects: the shape of 
the demand curve is affected by existing demand”). 
 105. Barbara van Schewick, Towards an Economic Framework for Network Neutrality 
Regulation (Sept. 20, 2005), http://papers.ssrn.com/sol3/papers.cfm?abstract 
_id=812991 (follow Social Science Research Network “New York, USA” hyperlink to 
download document). 
 106. See Aronowitz, supra note 30, at 890-91 (”Creating multiple physical last mile 
connections for DSL or cable modem service would be . . . inefficient . . . .  Thus, the 
first company to install the last mile enjoys a natural monopoly over the connection 
that makes the open access question particularly pressing.”); see also Carl Shapiro, 
Antitrust In Network Industries (Jan. 25, 1996), http://www.usdoj.gov/atr/public/ 
speeches/0593.htm (”[O]nce achieved, the network effects that helped create 
dominance may make it more difficult for new entrants to dislodge the market 
leader than in other industries lacking network characteristics.”); Kolasky, supra note 
104, at 579, 583 (warning that enforcement agencies in both the United States and 
Europe have become increasingly vigilant in monitoring network effects). 
 107. Carl Shapiro, Exclusivity in Network Industries, 7 GEO. MASON L. REV. 673, 675 
(1999); see Aronowitz, supra note 30, at 890-91 (explaining that the costs associated 
with wiring the “last mile” discourage competing networks from entering the 
market); Lemley & McGowan, supra note 41, at 546 (noting that a network monopoly 
may be more efficient that competition due to cost advantages of dense networks, 
and bandwagon effects of compatibility and interconnection). 
 108. See Michael Kende, The Digital Handshake:  Connecting Internet Backbones 3, 22-
23 (Sept. 2000), http://www.fcc.gov/Bureaus/OPP/working_papers/oppwp32.pdf 
(suggesting also that dominant networks may refuse to connect their subscribers with 
those of the smaller networks, “squeeze” prices or engage in non-price 
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industries also deploy a host of predatory tactics to suppress new 
entry, such as mergers and acquisitions, refusals to provide access, 
exclusive dealing, monopoly leveraging, contrived incompatibility, 
preemptive announcements of new services or pricing, lawsuits based 
on invalid patents or trademarks, multi-product bundling, and below-
cost pricing to win standards wars.109 

Both the cable and the telephone networks are characterized by 
local monopolies, which carry over into broadband.110  The local 
telephone and residential cable networks are natural monopolies in 
the sense that competing with the dominant firms typically requires 
building additional wiring and infrastructure, which would be 
wasteful and duplicative in many, if not most, local markets.111  Fixed 
                                                           
discrimination by, for example, degrading interconnections with those other 
networks). 
 109. See Shapiro 1996, supra note 107 (stating that, although some of these tactics 
may be legitimate for firms with small shares in the market, use of same tactics by 
incumbent firms may be anticompetitive, by closing networks to upstart firms); 
Daniel Rubinfeld, Competition, Innovation, and Antitrust Enforcement In Dynamic Network 
Industries 4, 12 (Mar. 24, 1998), available at http://www.usdoj.gov/atr/public/ 
speeches/1611.htm. 

For example, the U.S. government has charged Verizon, the nation’s dominant 
Baby Bell prior to the merger of SBC and AT&T in 2006, with a variety of 
anticompetitive tactics, including merging with Bell Atlantic, GTE, and now MCI in 
order to reduce competition in local telephone and Internet service markets.  Private 
parties have complained of Verizon’s refusals to deal, contrived incompatibility with 
competing service providers, and bundling of DSL service with telephone service.  
See, e.g., United States v. Verizon Commc’ns, Inc., No. 1:05CV02103 (D.D.C. 
complaint filed Oct. 27, 2005) (examining Verizon’s acquisition of MCI); Law 
Offices of Curtis V. Trinko, L.L.P. v. Bell Atl. Corp., 305 F.3d 89, 107-08 (2d Cir. 
2002), rev’d sub nom. Verizon Commc’ns., Inc. v. Law Offices of Curtis V. Trinko, 
L.L.P., 540 U.S. 398 (2004) (examining refusals to deal with competing telephone 
service provider and monopoly leveraging); Twombly v. Bell Atl., 425 F.3d 99, 104 
(2d Cir. 2005) (examining refusals to deal with competing Internet service 
providers); Greco v. Verizon Commc’ns, Inc., 2005 U.S. Dist. LEXIS 4434, at *3-6 
(S.D.N.Y. Mar. 17, 2005) (examining bundling).  Plaintiffs have also charged Bell 
Atlantic, another large Baby Bell, with refusals to deal, contrived incompatibility, 
predatory pricing and price “squeezing,” falsely pre-announcing DSL service 
availability, and bringing bad faith patent litigation.  See Covad Commc’ns Co. v. Bell 
Atl. Corp., 407 F.3d 1220, 1222 (D.C. Cir. 2005) (examining refusal to deal, price 
squeezing and patent litigation). 
 110. See FERGUSON, supra note 5, at 146, 59 (noting that the telephone and cable 
markets compete only in providing certain services, such as low-speed residential 
broadband and asymmetric services, and that the two industries are quite similar in 
certain aspects, including their inability to provide effective competition). 
 111. See, e.g., Verizon Commc’ns, Inc. v. Fed. Commc’ns Comm’n, 535 U.S. 467, 
475-76 (2002) (noting that “persistently monopolistic local [telephone] markets” 
have long been regarded as “the root of natural monopoly in the 
telecommunications industry”); AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 412-16 
(1999) (Breyer, J., concurring in part and dissenting in part) (explaining that the 
Telecommunications Act of 1996 “recognizes that actual local [telephone] 
competition might not prove practical” because such competition could result in 
“wasteful duplication of resources”); United States v. W. Elec. Co., 673 F. Supp. 525, 
537-38 (D.D.C. 1987), aff’d in part, rev’d in part, 900 F.2d 283 (D.C. Cir. 1990) 
(finding that the “natural monopoly” characteristics of local telephone networks 
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costs associated with network development and installation are 
relatively high, while the marginal and average total costs reflecting 
the burden of adding more users are relatively low.112  High barriers 
to entry in the cable and telephone industries prevent potential 
competitors from undercutting high prices in many instances.113  The 
cable and telephone companies have built large networks under the 
protection of exclusive government franchises, “and therefore have 
first-mover advantages and scope economies not available to other 
new entrants . . . .”114  Other barriers to entry in the telephone 
market, which most likely affect the cable market as well, include 
                                                           
mean that duplication of them “would require an enormous and prohibitive capital 
investment”); Omega Satellite Prods. Co. v. City of Indianapolis, 694 F.2d 119, 126 
(7th Cir. 1982) (Posner, J.) (finding that cable television may be a natural monopoly 
because “[t]he cost of the cable grid appears to be . . . largely invariant to the 
number of subscribers the system has,” so that “the average cost of cable television 
would be minimized by having a single company in any given geographical area”); 
James Speta, Deregulating Telecommunications in Internet Time, 61 WASH. & LEE L. REV. 
1063, 1089 (2004) (“Cable television service, like local telephony, has long been 
considered a natural monopoly service. Fixed costs are high; multiple wires to the 
home risks stranded investment; economies of both scale and density apply.”); Aditya 
Bamzai, Comment, The Wasteful Duplication Thesis in Natural Monopoly Regulation, 71 
U. CHI. L. REV. 1525, 1530-32 (2004) (stating that a “natural” monopoly may exist 
where two providers serving same local area would require duplicative wiring, 
instruments, and billing) (citing 2 ALFRED KAHN, THE ECONOMICS OF REGULATION:  
PRINCIPLES AND INSTITUTIONS 123 (1971)). 
 112. See, e.g., Omega Satellite Prods., 694 F.2d at 126 (noting that the cost of 
installing cable grid is greater than the cost of adding more users); Bamzai, supra 
note 111, at 1528-29 (arguing that in the telecommunications industry, “large fixed 
expenses” result in “declining average costs” as number of users increases). 
 113. See, e.g., United States Telecom Ass’n v. Fed. Commc’ns Comm’n, 359 F.3d 
554, 572 (D.C. Cir. 2004) (discussing substantial barriers to entry into local 
telephone service identified by FCC, such as sunk costs and ILEC absolute cost 
advantages); FED. COMMC’NS COMM’N, ANNUAL ASSESSMENT OF THE STATUS OF 
COMPETITION IN MARKETS FOR THE DELIVERY OF VIDEO PROGRAMMING, FOURTH ANNUAL 
REPORT, 13 F.C.C.R. 1034, 1043 (1998) (“Local markets for the delivery of . . . [cable 
television] programming generally remain highly concentrated and . . . characterized 
by some barriers to entry . . . .”). 
 114. FED. COMMC’NS COMM’N, REPORT AND ORDER ON REMAND AND FURTHER NOTICE 
OF PROPOSED RULEMAKING, REVIEW OF THE SECTION 251 UNBUNDLING OBLIGATIONS OF 
INCUMBENT LOCAL EXCHANGE CARRIERS, 18 F.C.C.R. 16978, 17046 (2003) [hereinafter 
SECTION 251 ORDER] (referring to cable industry);  see id. at 17028-41 (making similar 
findings regarding barriers to entry into local telephone industry); Turner Broad. 
Sys. v. Fed. Commc’ns Comm’n, 512 U.S. 622, 634 (1994) (The U.S. “cable industry 
is characterized by horizontal concentration, with many cable operators sharing 
common ownership,” which has “resulted in greater ‘barriers to entry for new 
programmers’”) (quoting Cable Television Consumer Protection and Competition 
Act of 1992, § 2(a)(4), Pub. L. No. 102-385, 106 Stat. 1460); U.S. Telecom Ass’n, 359 
F.3d at 572 (listing barriers to entry into local telephone industry, including “sunk 
costs,” incumbent telephone company “cost advantages,” “first-mover advantages,” 
and “operational barriers to entry” controlled by incumbent telephone companies); 
FMEA, supra note 3, at 11 (explaining that state and local governments created 
monopolies in telephone and cable television industry by granting “exclusive 
franchises . . . to serve a particular geographic area,” which protected private 
companies like BellSouth or Comcast from competition while they built “large 
networks with economies of scale and scope”). 
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“bottlenecks, entrenched customer preferences, the regulatory 
process, large capital requirements, access to technical information, 
and disparities in risk.”115 

D. The Lack of Effective Competition in Many Broadband Markets 

Consumers’ options in selecting high-speed Internet service have 
been very limited until recently.  Some commentators describe the 
broadband market as a “cable-phone duopoly.”116  By 2004, the fFCC 
reported that close to forty percent of all U.S. zip codes either had 
monopoly or duopoly broadband access, or none at all.117  “Thus, 
nearly half of all consumers lack meaningful choice in broadband 
providers.”118  For the rest, a single DSL provider is typically the only 
effective competition to the dominant local cable provider in the 
market for residential broadband access.119  These estimates actually 
overstate the extent of competition, because the FCC requires only 
that an entity has one subscriber in an entire zip code to be counted 
as a provider throughout that area.120  In fact, when consumers were 
polled in 2004 regarding the availability of broadband in their area, 
nearly a tenth reported that it was not available in their area at all, 

                                                           
 115. United States v. AT&T, 524 F. Supp. 1336, 1348 (D.D.C. 1981). 
 116. Rob Pegoraro, Broadband Is Too Important to Be Left to Cable-Phone Duopoly, 
WASH. POST, Aug. 14, 2005, at F07; see also Mike Langberg, S.F. Wifi Proposal Out on a 
Tech Limb, SAN JOSE MERCURY NEWS, Aug. 19, 2005, at 1D, available at 
http://www.siliconvalley.com/mld/siliconvalley/business/columnists/mike_langber
g/12425371.htm (discussing the “broadband duopoly” and various cities’ plans to 
award bidding companies the sole or shared right to build such a citywide network, 
providing Internet access to homes). 
 117. FED. COMMC’NS COMM’N, INDUSTRY ANALYSIS AND TECHNOLOGY DIVISION, 
WIRELESS COMPETITION BUREAU, FEDERAL COMMUNICATIONS COMMISSION RELEASES 
DATA ON HIGH-SPEED SERVICES FOR INTERNET ACCESS, tbl.12 (June 2004),  
http://www.fcc.gov/Bureaus/Common_Carrier/Reports/FCC-State_Link/IAD/hsp 
d0604.pdf (finding that in 2003 14.9% of zip codes had one provider, 17.1% had two 
providers and 6.8% had none at all). 
 118. Network Neutrality:  Hearings Before the U.S. Senate Committee on 
Commerce, Science, and Transportation, 109th Cong., 2d Sess. (2006), 2006 WL 
282062 (statement of Vint Cerf, Vice President and Chief Internet Evangelist, Google 
Inc.), http://commerce. senate.gov/pdf/cerf-020706.pdf. 
 119. See FERGUSON, supra note 5, at 132, 136 (asserting that the residential 
broadband market is a duopoly between local telephone and cable monopolies); see 
also Bruce Fein, Choking Broadband Competition, BROAD. & CABLE, Mar. 28, 2005, at 74 
(explaining that in many places, where cable and DSL are the only options, 
broadband access is costly and of a low quality due to the incumbents’ stronghold on 
the market). 
 120. See Michael J. Copps, Commissioner, Fed. Commc’ns Comm’n, RE:  Aug. 6, 
2003 Wireline Competition Bureau Report on the Growth of Subscribership to High-
Speed Service During the Last Three Years (Aug. 6, 2003), http://hraunfoss. 
fcc.gov/edocs_public/attachmatch/DOC-237388A3.pdf (“Finding one high-speed 
subscriber in a zip code and counting it as service available throughout is not a 
credible way to proceed.”). 
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and one in six said that only one monopoly broadband provider 
served their area.121 

The market for local broadband service is extraordinarily 
concentrated by economic measures,122 and is in need of substantial 
reform to become fully competitive.123  In 2005, the top six providers 
claimed ninety percent of cable broadband subscribers, while the top 
four DSL providers claimed nearly ninety percent of DSL 
subscribers.124  Using the economic methodology employed by the 
U.S. Department of Justice (i.e., the Herfindahl-Hirschman Index or 
“HHI”),125 the local broadband sector is “highly concentrated.”126  In 
fact, the typical local broadband market has an HHI concentration 
level of 5,000,127 three times what the Department of Justice considers 
to be highly concentrated.128  Judged by its HHI, local broadband was 
five times as concentrated in 2001 as the print media, radio and 
television broadcasting, or film production and distribution,129 and 

                                                           
 121. PEW INTERNET PROJECT, BROADBAND PENETRATION ON THE UPSWING:  55% OF 
ADULT INTERNET USERS HAVE BROADBAND AT HOME OR WORK 6 (Apr. 19, 2004), 
http://www.pewInternet.org/PPF/r/121/report_display.asp (follow “View PDF of 
Report” hyperlink). 
 122. See FED. COMMC’NS COMM’N, PROVISION OF FIXED AND MOBILE BROADBAND 
ACCESS, EDUCATIONAL AND OTHER ADVANCED SERVICES IN THE 2150-2162 AND 2500-2690 
MHZ BANDS ET AL., 18 F.C.C.R. 6722, 6775 (2003) (asserting that, with a HHI of 
between approximately 5000 and 5400, the “typical broadband Internet market is 
very highly concentrated”). 
 123. See Pegoraro, supra note 116, at F07 (suggesting that the FCC encourage true 
competition by creating more meaningful regulations, better enforcing its current 
regulations and easing the way for progress in other forms of broadband). 

 124. Leichtmann Research Group, Over 40 Million Subscribe to Broadband Internet in 
the U.S. (Nov. 14, 2005),  http://www.leichtmanresearch.com/press/111405 release. 
html (reporting that Comcast, Time Warner, Cox, Charter, Adelphia, and 
Cablevision claim twenty-one out of twenty-three million cable broadband 
subscribers, while SBC, Verizon, Bell South, and Qwest claim fifteen out of seventeen 
million DSL broadband subscribers). 
 125. An industry’s HHI is derived by adding up the squares of each nontrivial 
industry participant’s market share.  U.S. Department of Justice & Federal Trade 
Commission, Horizontal Merger Guidelines § 1.5 (Apr. 2, 1992), http://www.usdoj. 
gov/atr/public/guidelines/horiz_book/15.html. 
 126. The Department of Justice considers an industry with an HHI in excess of 
1,800 to be “highly concentrated.”  Id.; see also Application of Echostar 
Communications Corp., 17 F.C.C.R. 20559, 20614 (2002) (asserting that where a 
post-merger HHI exceeds 1800 and the HHI increases by more than 100 points, the 
merger will likely enhance the firm’s market power). 
 127. See Harvey Reiter, The Contrasting Policies of the FCC and FERC Regarding the 
Importance of Open Transmission Networks in Downstream Competitive Markets, 57 FED. 
COMM. L.J. 243, 291-92 (2005) (basing this analysis on a residential and small 
business market consisting of the ILEC provider, one non-ILEC provider, and one 
cable provider, the HHI is 5200). 
 128. Id. at 292. 
 129. Eli Noam, The Internet:  Still Wide Open and Competitive?, at 3-6 (Sept. 2003), 
http://tprc.org/papers/2003/200/noam_TPRC2003.pdf. 
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more than twice as concentrated as new media, such as home video 
and cable television, or the Internet industry.130 

Broadband is much less competitive than the non-broadband 
Internet sector, which many small start-up ISPs entered with relative 
ease.131  For every 100,000 users of the dial-up Internet, there were 
fewer than two broadband providers as of 2002, compared to about 
fifteen dial-up ISPs.132  Many consumers have only one broadband 
choice to make:   between a single DSL and a single cable broadband 
provider.133  Cable providers accounted for two-thirds of broadband 
households in 2001, a lead that narrowed to fifty-six percent of 
households in 2003.134 

                                                           
 130. Id. at 6.  The Internet industry is here defined to include the Internet 
backbone, Internet service providers, Web browsers and media players, and Internet 
search engines and Web portals.  See id. at 2 (listing the “infrastructure components 
underlying the Internet’s basic functioning”). 
 131. See id. at 9 (demonstrating that the top ten companies’ revenue made up 
about sixty-five percent of the Internet industry’s total revenue in 2001/2002).  Over 
ninety-two percent of Americans “had access by a short local phone call to seven or 
more ISPs by 1998.”  Shane Greenstein, Commercialization of the Internet, in 1 
INNOVATION, POLICY AND THE ECONOMY 165 (Adam Jaffe et al. eds., 2001).  Even rural 
Internet users could select from among at least four to seven ISPs on average by the 
late 1990s, while urban users could select from among literally hundreds of 
providers.  See Karen Charman, Recasting the Web:  Information Commons to Cash Cow, 
EXTRA!, Aug. 26, 2002, at 22, 24, available at http://www.alternet.org/story/13929 
(quoting CEO of Earthlink) (stating that Internet users in small towns and rural 
areas can select from at least four ISPs, whereas users in cities can choose from 
hundreds); Broadband:  Competition and Consumer Choice in High Speed Internet Services 
and Technologies:  Hearing Before the Sen. Comm. on the Judiciary, 106th Cong. 31-38 (July 
14, 1999) (statement of Bill Schrader, Chairman & Chief Executive Officer, PSINet 
Inc.) (“[A]pproximately [ninety-six] percent of Americans today have a choice of at 
least four ISP’s within their local calling area.”). 
 132. CONSUMER FEDERATION OF AMERICA, THE IMPORTANCE OF ISPS IN THE GROWTH 
OF THE COMMERCIAL INTERNET 28 (2002),  http://www.consumerfed.org/pdfs/isp 
study070102 .pdf. 
 133. S. DEREK TURNER, BROADBAND REALITY CHECK:  THE FCC IGNORES AMERICA’S 
DIGITAL DIVIDE 15 (Aug. 2005), available at http://www.hearusnow.org/fileadmin/ 
sitecontent/broadband_report_optimized.pdf. 

 134. A NATION ONLINE, supra note 18, at Executive Summary; see U.S. Telecom 
Ass’n v. Fed. Commc’ns Comm’n, 359 F.3d 554, 585 (finding, in 2004, that cable 
companies provided nearly sixty percent of all high-speed lines).  Cable has 
heretofore enjoyed several advantages over DSL in the United States, including 
coaxial cable’s superior bandwidth capacity and greater range than DSL, which is 
tied to central telephone switching office.  See Dibadj, supra note 91, at 272-74 
(explaining the technological constraints of DSL); Tongue, supra note 31, at 1104 
(noting that the performance of DSL transmissions decreases as the customer’s 
distance from the central office grows and that DSL quality varies with the condition 
of the copper wires and the quality of the other equipment).  In addition, between 
1996 and 2004, the cable industry spent about $95 billion, or $1,300 per customer, in 
rebuilding its infrastructure to provide digital channels, telephone, broadband, and 
on-demand services.  The amount spent specifically on broadband, however, is 
usually not broken out, precluding a focused examination of returns on broadband 
investments to date.  See NAT’L CABLE & TELECOMMS. ASS’N, THE VIDEO MARKET IS 
FULLY COMPETITIVE:  ALMOST 26 MILLION CONSUMERS NOW SUBSCRIBE TO CABLE’S 
COMPETITORS 5 (July 2004), http://www.heartland.org/pdf/16369.pdf; U.S. GEN. 
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Unlike other Internet and broadband providers such as AOL or 
Covad, which generally compete with one another by offering 
broadband on a national basis, the Baby Bells and the cable 
companies generally compete only in their specific local service 
areas.135  The Baby Bells typically offer broadband Internet service 
“only within their geographical monopoly telephone service areas.”136  
Cable providers resemble the Baby Bells in exercising “geographical 
monopoly control over a local distribution bottleneck,” and in 
making slow progress in offering high-speed Internet access on a 
nationwide basis or at prices most consumers can afford.137  The cable 
companies have resisted matching reduced introductory prices (i.e. 
about $15 per month) for slower broadband service offered by Baby 
Bells such as Verizon and SBC Communications (now AT&T 
again138), even though broadband is bundled with cable television 
and/or telephone service, as Verizon and SBC/AT&T have bundled 
broadband with local and long-distance telephone service.139  Now it 
appears that these same Baby Bells may recoup their foregone 
subscriber fees by charging Internet service providers such as Google 
for the privilege of being accessible to DSL subscribers, prompting 
fears of pervasive censorship and a pay-to-play Internet.140 

                                                           
ACCOUNTING OFFICE, ISSUES RELATED TO COMPETITION AND SUBSCRIBER RATES IN THE 
CABLE TELEVISION INDUSTRY 4, 25 (Oct. 2003), http://www.gao.gov/new.items/ 
d048.pdf (noting that programming and upgrading costs incurred by cable 
companies have increased on average by thirty-four percent, with the cable industry 
having spent over $75 billion between 1996 and 2002). 
 135. The only national residential broadband network is owned by Covad, which is 
neither a Baby Bell nor a cable company.  See Covad, Covad Public Policy (2005), 
http://www.covad.com/companyinfo/publicpolicy/index.shtml. 
 136. FERGUSON, supra note 5, at 108 (emphasis omitted). 
 137. Id. at 146. 
 138. See SBC-AT&T Merger Costs Trigger $866M Charge, SAN FRANCISCO BUSINESS 
TIMES, Jan. 26, 2006, available at http://sanfrancisco.bizjournals.com/sanfrancisco/ 
stories/ 2006/01/23/daily51.html (reporting the SBC-AT&T merger). 
 139. Jessica Marmor, Telecom, WALL STREET JOURNAL ONLINE (Feb. 28, 2006), 
http://online.wsj.com/article/SB114107868866084626-search.html?KEYWORDS=br 
oadband&COLLECTION=wsjie/6month; Marguerite Reardon, Bells Slash Prices to 
Lure Broadband Customers, CNET NEWS.COM, Aug. 23, 2005, http://news. 
com.com/Bells+slash+prices+to+lure+broadband+customers/2100-1034_3-5842279. 
html (reasoning that cable companies have resisted lowering their prices, instead 
focusing on providing better speeds, usability, and reliability). 
 140. See Glenn Fleishmann, Advocates of Wi-Fi in Cities Learn Art of Politics, N.Y. 
TIMES, Jan. 19, 2006, at C1 (explaining that in response to a suggested “pay-to-play” 
plan, advocates and community groups complained to state politicians); Associated 
Press, Intel Joins Group In Favor of Internet Legislation, SAN JOSE MERCURY NEWS, Apr. 26, 
2006, available at http://www.mercurynews.com/mld/mercurynews/news/local/ 
states/california/northern_california/14435374.htm (describing Intel’s appeal to 
Congress to pass legislation that ensures that the Internet will remain “open and 
neutral”). 
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Lack of competition in the price of high-speed Internet service has 
been a significant problem.  Monthly fees averaged $50 in many areas 
on a consistent basis from 1998 to 2003 for service at one to two Mbps 
downstream and much less than that upstream.141  This price stability 
presented a stark contrast to the much more rapidly increasing 
quality and plummeting prices of computers and other digital 
technologies during the same period.142  With cable in control of 
nearly seventy percent of the broadband industry, there was “no real 
competition” in most local markets during that period, according to a 
spokesperson for a large Baby Bell, SBC.143  The bursting of the 
telecommunications bubble starting in 2000 further entrenched 
many dominant broadband providers by destroying many 
telecommunications companies, wiping out $2 trillion of stock 
market value,144 and enabling the Baby Bells to slash investment in 
infrastructure in favor of exploiting their existing networks as long as 
possible.145 

The divergence in the pace of price cuts and new innovations 
between broadband and other digital technologies may be due to 
mixed incentives facing diversified broadband providers.  Robust 
                                                           
 141. See FERGUSON, supra note 5, at 67-68, 141 (stating that in 1998, ADSL prices 
decreased to a range from thirty dollars per month in some regions to fifty dollars in 
the majority of areas, where they remained until 2003).  But cf. Scott J. Savage & 
Donald M. Waldman, United States Demand for Internet Access, 3 REV. OF NETWORK 
ECON. 228, 229, 236 (2004) (reporting that a nationwide survey of residences 
conducted during 2003 found mean prices for cable and DSL broadband to be 
$37.70 and $43.92, respectively).  As of 2005, the price of cable and DSL broadband 
continued to hover near $50 per month once the costs of subscribing to tied services 
such as cable television or wireline telephone service were included.  Gene 
Kimmelman, Statement on Behalf of Consumers Union and the Consumer Federation of 
America on SBC-AT&T and Verizon-MCI Mergers Remaking the Telecommunications 
Industry, 13 COMMLAW CONSPECTUS 1, 2 & n.4 (2005) (explaining that although cable 
broadband costs about $ 45 per month, and DSL broadband about $30 per month, 
most providers also require consumers to “buy extra services--DSL tied to local phone 
service, or cable modem service tied to a cable video package. In order to get the 
benefits of this ‘bundle-only’ competition, the average household must double or 
triple its spending.”).   
 142. See FERGUSON, supra note 5, at 141 (comparing the pace of DSL deployment 
to the pace of deployment of other digital technologies, such as dial-up access, the 
Web, and Wi-Fi). 
 143. Tom Mainelli, DSL Service Falters as Providers Crumble, PC WORLD, Aug. 15, 
2001, available at http://pcworld.about.com/news/Aug152001id58344.htm 
(claiming that DSL providers are allies against cable). 
 144. See Michael Powell, Speech at the Goldman Sachs Communicopia XI 
Conference (Oct. 2, 2002), http://hraunfoss.fcc.gov/edocs_public/attachmatch/ 
DOC-226929A1.pdf (explaining that the telecommunications industry is suffering 
from not only financial loss but also nearly 500,000 lost jobs, corporate scandals and, 
in some markets, hyper-competition). 
 145. See FMEA, supra note 3, at 8, 10 (citing BellSouth and Verizon, who both 
reduced their investment spending by thirty-nine percent, or $9.5 billion, from 2000 
to 2003); see also FERGUSON, supra note  5, at 58-59 (stating that Baby Bells “reduced 
network capital investment sharply between 2001 and 2003”). 
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competition from the Internet threatens to destroy the cable and 
telephone companies’ revenue base as Internet telephony captures 
the voice communication market, and as webcasting and digital 
delivery of entertainment content render cable television less 
necessary.146  Conscious of this threat, most Baby Bells have heretofore 
refused to sell DSL to customers who do not also purchase local 
telephone service, giving rise to allegations of anticompetitive 
product tying, in violation of antitrust law.147  Verizon’s wireless 
broadband service is only available to a third of Americans, at $60 per 
month for a two-year commitment plus a “qualifying voice plan.”148  
Moreover, Baby Bells such as SBC/AT&T have indicated that they 
may refuse to connect DSL subscribers to their choice of Internet 
telephony services.149  For their part, cable broadband providers have 
sought to shield their multichannel video businesses from Internet 
competition by prohibiting their subscribers from downloading 
excessive multimedia content or utilizing interactive video game 
servers, among other high-bandwidth activities.150 

                                                           
 146. See FERGUSON, supra note 5, at 27 (predicting that a competitive broadband 
industry would advance the merging of cellular, broadcasting, and data delivery 
services with Internet services). 

147. See Greco v. Verizon Commc’ns, Inc., 2005 U.S. Dist. LEXIS 4434, at *12-15 
(S.D.N.Y. Mar 22, 2005) (explaining that Verizon admitted refusing to sell “stand-
alone DSL service” in most markets, offering it only as part of a limited technical trial 
in some states for a period of only eight months); Z-TEL Commc’ns, Inc. v. SBC 
Commc’ns, Inc., 331 F. Supp. 2d 513, 543-48 (E.D. Tex. 2004) (denying motion to 
dismiss claim that SBC Communications unlawfully tied DSL service to local 
telephone service); Levine v. Bellsouth Corp., 302 F. Supp. 2d 1358, 1371 (S.D. Fla. 
2004) (noting that Bellsouth “has never offered” DSL “on a standalone basis”); 
BellSouth Telecommunications, Inc. v. Cinergy Commc’ns Co., 297 F. Supp. 2d 946, 
954 (E.D. Ky. 2003) (finding “substantial evidence” to support the Kentucky Public 
Service Commission’s conclusion that BellSouth had a “practice of tying its DSL 
service to its own voice service to increase its already considerable market power in 
the voice market has a chilling effect on competition and limits the prerogative of 
Kentucky customers to choose their own telecommunications carriers”); Covad 
Commc’ns Co. v. Pac. Bell, No. C 98-1887 SI, 2000 U.S. Dist. LEXIS 21267, *12-*15 
(N.D. Cal. May 8, 2000) (reaffirming dismissal of antitrust challenge to Pacific Bell’s 
alleged practice of tying DSL data service to voice line service); Alex Salkever, Will 
Naked DSL Chill the Cable Guys?, BUS. WK. ONLINE, Feb. 27, 2004, 
http://www.businessweek.com/technology/content/feb2004/tc20040227_8296_tc0
47.htm (describing how Baby Bells have insulated their businesses from profit 
volatility by declining to offer customers DSL without bundled local telephone 
service). 
 148. Verizon Wireless BroadbandAccess Service Overview, http://www.verizon 
wireless.com/b2c/mobileoptions/broadband/serviceoverview.jsp (last visited May 
26, 2006). 
 149. See Anush Yegyazarian, A Gated Internet, THE WASH. POST Online, Feb. 3, 2006, 
http://www.washingtonpost.com/wp-dyn/content/article/2006/02/02/AR2006020 
200160.html (describing how these service providers promote selected content by 
prioritizing service to preferred sites). 
 150. See, e.g., FERGUSON, supra note 5, at 145-46 (reviewing content providers’ 
incentives to avoid providing easy access to Internet services that would compete with 
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Our examination of advertised prices shows that com-
munity-owned fiber-to-the-home (FTTH) networks in 
the United States generally charge less for entry-level 
broadband service than do competing private provid-
ers, and don’t use initial low “teaser” rates that sharp-
ly rise months later. We also found that Comcast var-
ies its pricing by region. Our study was constrained by 
the lack of standardization in Internet service offerings 
and a shortage of available data on broadband pricing 
in the United States. The U.S. Federal Communications 
Commission doesn't comprehensively collect or make 
available data from internet service providers on prices 
advertised or charged, service availability by address, or 
consumer adoption by address. 

Community-Owned 
Fiber Networks:
Value Leaders in America
Pricing Review Shows They Provide 
Least-Expensive Local "Broadband"

David Talbot
Kira Hessekiel
Danielle Kehl

January 2018

Community fiber networks in Sandy, Oregon 
(bottom left); Opelika, Alabama (top right); 
and Lafayette, Louisiana are among those 
offering the lowest local prices for service 
meeting the FCC's "broadband" threshold 
(25 Mbps download, 3 Mbps upload).
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ABSTRACT

We collected advertised prices for residential data plans offered by 40 community-owned 
(typically municipally owned) Internet service providers (ISPs) that offer fiber-to-the-home 
(FTTH) service. We then identified the least-expensive service that meets the federal 
definition of broadband—at least 25 Mbps download and 3 Mbps upload—and com-
pared advertised prices to those of private competitors in the same markets. We found 
that most community-owned FTTH networks charged less and offered prices that were 
clear and unchanging, whereas private ISPs typically charged initial low promotional or 
“teaser” rates that later sharply rose, usually after 12 months. We were able to make 
comparisons in 27 communities. We found that in 23 cases, the community-owned FTTH 
providers’ pricing was lower when averaged over four years. (Using a three year-average 
changed this fraction to 22 out of 27.) In the other 13 communities, comparisons were 
not possible, either because the private providers’ website terms of service deterred or 
prohibited data collection or because no competitor offered service that qualified as 
broadband. We also made the incidental finding that Comcast offered different prices 
and terms for the same service in different regions.
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KEY FINDINGS

• When considering entry-level broadband service—the least-expensive plan that provides at 
least 25/3 Mbps service—23 out of 27 community-owned FTTH providers we studied charged 
the lowest prices in their community when considering the annual average cost of service over a 
four-year period, taking into account installation and equipment costs and averaging any initial 
teaser rates with later, higher, rates. This is based on data collected in late 2015 and 2016.

• In these 23 communities, prices for the lowest-cost program that met the current definition of 
broadband were between 2.9 percent and 50 percent less than the lowest-cost such service 
offered by a private provider (or providers) in that market. In the other four cases, a private pro-
vider’s service cost between 6.9 percent and 30.5 percent less.

• While community-owned FTTH providers’ pricing is generally clear and unchanging, private 
providers almost always offer initial "teaser" prices and then raise the monthly price sharply. 
This price hike in the communities we studied ranged between $10 (20 percent) and $30 (42.8 
percent) after 12 months, both imposed by Comcast, but in different communities. Only one 
community-owned FTTH provider employed this marketing practice for a data-only plan. This 
exception was a student discount offered by the MINET network in Oregon.

• Language in the website “terms of service” (TOS) of some private ISPs strongly inhibits research 
on pricing. The TOS for AT&T, Verizon, and Time Warner Cable (now owned by Charter), were 
particularly strong in deterring such efforts; as a result, we did not record data from these three 
companies.

• While the United States has 40 community networks offering broadband FTTH service (many of 
them serving more than one municipality), we did not make comparisons with private compet-
itors in 13 cases, either because the TOS prohibited data collection or because no competing 
broadband service existed in the community network's home community.

• We noted that Comcast varied its teaser rates and other pricing details from region to region. 
Our sample size was small; just seven of the communities we studied were served by Comcast. 
Understanding Comcast’s pricing practices and their consumer impacts across the United States 
would require much deeper study.

• In general we found that making comprehensive pricing comparisons among U.S. Internet ser-
vice plans is extraordinarily difficult. The U.S. Federal Communications Commission (FCC) does 
not disseminate pricing data or track broadband availability by address. Additionally, service 
offerings follow no standard speed tiers or definitions (such as the specifics of video or phone 
service bundles). We focused on comparing entry-level broadband plans in part because of 
these complexities.

Suggested Citation: Talbot, David, Hessekiel, Kira, Kehl, 
Danielle. Community-Owned Fiber Networks: Value Leaders 
in America (January 2018). Responsive Communities. 
Available at: cyber.harvard.edu/publications/2018/01/
communityfiber.
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MAIN FINDING

COMMUNITY FIBER NETWORKS OFFER 
BETTER ENTRY-LEVEL BROADBAND 
VALUES AND CLEARER, TEASER-FREE 
PRICING
Our major finding is that in 23 out of 27 communi-
ties where comparisons were possible, entry-lev-
el broadband service from a community-owned 
FTTH network—meaning the lowest-cost service 
that met the FCC's definition of broadband (at 
least 25 Mbps download, 3 Mbps upload)—was 
less expensive, when considering the average 
annual cost of service over four years,8 than such 
service offered by a private competitor.

The benefits ranged from a savings of 2.9 per-
cent, or $19, annually in Tullahoma, Tennessee, to 
more than 50 percent, or $600, annually in Lafay-
ette, Louisiana. Twelve of the community-owned 
FTTH providers beat their private competitors’ 
prices by 20 percent or more for entry-level 
broadband service. In four communities, a pri-
vate provider beat the community-owned FTTH 
network. In in such cases, the benefits ranged 
from a 6.9 percent, or $50, saving for users of 
Charter Spectrum in Jackson, Tennessee, to 
about a 30.5 percent, or $298, saving, also for 
users of Charter Spectrum, in Churchill, Nevada. 

The lowest-speed tier that met the broad-
band minimum varied from provider to pro-
vider. In 13 cases, the private provider's  
lowest-cost plan that met the broadband thresh-
old offered higher speeds than did the low-
est-cost broadband service of community-owned 
FTTH networks. In six cases, the reverse was true; 
in five cases, the speeds were the same.

Our secondary finding was that community 
-owned providers furnish consumers with dra-
matically clearer pricing. Of the 35 private In-
ternet access plans we encountered in our data 
collection, 25 offered low-cost initial promo-
8  As part of our analysis we also ran the numbers for a three-year average, a method that would make private providers appear less expensive, 
given that they tend to use low initial "teaser" rates, typically for 12 months. Only one of the community-owned FTTH networks that were less ex-
pensive over four years became more expensive when a three-year term was considered: Cedar Falls, Iowa. See methods section for more details.
9  MINET’s promotional pricing option is only available to area students and offers them a six-month discounted price. Because MINET did not 
have any competitors offering broadband-minimum speeds, we did not include this or their other plan offerings in our analyses. Additionally, com-
munity-owned FTTH networks in Lafayette, Louisiana, and Bristol, Virginia, offered bundled services (as opposed to the entry-level broadband plans 
we studied) having an initial promotional rate of one year. 
10  Maeve Duggan & John B. Horrigan, One-in-Seven Americans Are Television “Cord Cutters,” Pew Research Center (Dec. 21, 2015), http://www.
pewinternet.org/2015/12/21/4-one-in-seven-americans-are-television-cord-cutters/.
11  Lee Rainie, About 6 in 10 Young Adults in U.S. Primarily Use Online Streaming to Watch TV, Pew Research Center (Sept. 13, 2017), http://www.
pewresearch.org/fact-tank/2017/09/13/about-6-in-10-young-adults-in-u-s-primarily-use-online-streaming-to-watch-tv/.

tional (or "teaser") rates and then increased the 
rate substantially at the conclusion of the initial 
period (typically 12 months). By contrast, we en-
countered only three examples of promotional 
pricing among the community-owned ISPs we 
studied. And MINET, in the towns of Monmouth 
and Independence, Oregon, was the only one to 
offer such a deal on a plan offering Internet ac-
cess only, in the form of a special promotion for 
students.9 The private providers’ price increas-
es at the expiration of the promotional period 
ranged from 20 percent, or $10 monthly (Com-
cast Xfinity in Longmont, Colorado), to 42.8 per-
cent, or $30.04 monthly (Comcast Xfinity in Con-
cord, Massachusetts). 

We do not know what fraction of broadband 
subscribers take data-only plans as opposed to 
bundles. However, surveys of U.S. consumers by 
the Pew Research Center indicate a trend to-
ward “cord cutting” (the practice of canceling a 
cable TV subscription and merely taking a data 
plan). In late 2015 Pew reported that about 15 
percent of Americans were cord cutters and that 
another nine percent had never taken a TV sub-
scription.10 Younger people appear more likely 
to do without bundles. Pew’s most recent survey, 
in September of 2017, found that 60 percent of 
people aged 18–29 said they mainly watched TV 
by using services such as Netflix.11

Our study, though limited in scope, contains a 
clear finding: community-owned FTTH networks 
tend to provide lower prices for their entry-lev-
el broadband service than do private telecom-
munications companies, and are clearer about 
and more consistent in what they charge. They 
may help close the “digital divide” by providing 
broadband at prices more Americans can afford.
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23
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Community 
network

Annual cost 
savings (or 
premium) 
relative 
to private 
competitor(s)

1 Lafayette, LA
$600.00

$311.36

2 Sebewaing, 
MI $352.15

3 Morristown,
TN

$324.12

$259.23

4 Highland, IL $295.23

5 Pulaski, TN $237.24

6 Dalton, GA $216.98

7 Longmont, 
CO

$172.74

$301.45

8 Bristol, VA
$199.23

$126.74

9 Sandy, OR $170.00

10 Brookings, SD
$163.13

$148.60

11 Opelika, AL $139.23

12 Clarksville, TN $138.75

13 Indianola, IA $130.39

Community 
network

Annual cost 
savings (or 
premium) 
relative 
to private 
competitor(s)

14 Monticello, 
MN

$122.74

$38.34

15 Concord, MA $115.12

16 Chattanooga,
TN $107.25

17 Bristol, TN $79.22

18 Auburn, IN $92.76

19 Reedsburg, 
WI $62.97

20 Marshall, MO $25.90

21 Bellevue, IA $35.52

22 Crosslake, 
MN $37.25

23 Cedar Falls, 
IA $24.88

24 Tullahoma, TN $19.22

25 Jackson, TN ($50.13)

26 Issaquah
Highland, WA

($100.48)

($108.10

27 Churchill, NV ($298.28)

In the United States, about 40 community-
owned (mostly municipally owned) fiber networks 
provide residential Internet access service. Of 
these, 27 (shown here) face competition from 
private competitors. 

Of these 27, 23 offer the lowest annual average 
price for the least-expensive available plan 
providing at least 25 Mbps download, 3 Mbps 
upload, the FCC's definition of "broadband."

The numbers refer to the differences in cost 
per year, averaged over a four-year period, as 
advertised on the providers' websites during our 
review in late 2015 and 2016. The full dataset we 
generated is available at this address: 

http://dx.doi.org/10.7910/DVN/HHTTF1

Some providers' entry-level broadband services 
offer higher speeds than others; the industry 
doesn't follow any standard speed tiers. We 
focused on the plan that minimally met the FCC 
definition, regardless of exact advertised speed.

Our analysis is limited in scope. A deeper study 
would require comprehensive data to be made 
available on advertised prices, actual prices 
charged, and service availability and adoption by 
address.

Community Fiber Networks: 
Providers of Entry-Level Broadband Savings

This chart summarizes the annual entry-level residential broadband 
price savings (or premium) offered by community FTTH networks rel-
ative to private competitors. See the next two pages for full details.
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Rank Community

Entry-level broadband offering from 
community FTTH network
Provider
Download/upload speed (mbps)
Avg. service cost per year for first 4 years

Entry-level broadband offering from 
private competitor
Provider 
Download/upload speed (mbps)
Avg. service cost per year for first 4 years 

Annual
savings or
(premium)

Percentage 
savings or 
(premium) 

Key 
(see 
next 
page)

1 Lafayette, LA
Lafayette Utilities Systems
60/60, $599.40

KTC Pace
50/5, $1,199.40 $600.00 50.0% 1, 6

Cox Communications
50/5, $910.76 $311.36 34.2% 1, 6

2 Sebewaing, MI Sebewaing Light & Water
30/30, $451.25

Comcast Xfinity
25/5, $803.41 $352.15 43.8% 1

3 Morristown, TN FiberNET
30/30, $419.40

Comcast Xfinity
75/5-10, $743.52 $324.12 43.6% 1, 4 

Charter Spectrum
60/4, $678.63 $259.23 38.2% 1, 4

4 Longmont, CO NextLight
25/25, $479.40

Comcast Xfinity
25/5, $625.14 $172.74 23.3%

Centurylink
40/5, $780.85 $301.45 38.6% 5, 6

5 Highland, IL Highland Communication Services
40/40, $383.30

Charter Spectrum
60/4, $678.63 $295.23 43.5% 4

6 Pulaski, TN PES Energize
25/6.5, $441.39

Charter Spectrum
60/4, $678.63 $237.24 35.0% 4

7 Dalton, GA Optilink
25/10, $461.65

Charter Spectrum
60/4, $678.63 $216.98 32.0% 4

8 Bristol, VA Bristol Virginia Utility Optinet
30/5, $479.40

Charter Spectrum
60/4, $678.63 $199.23 29.4%

Comcast Xfinity
25/5, $606.14 $126.74 20.9%

9 Sandy, OR SandyNet
100/100, $504.40

Wave
55/5, $674.40 $170.00 25.2%

10 Brookings, SD Swiftel
30/5, $616.28

Interstate Telecommunications 
Cooperative 
30/5, $779.40

$163.13 20.9% 3, 4, 6

Mediacom Cable
50/5, $764.88 $148.60 19.4% 3, 4, 6

11 Opelika, AL Opelika Power Services
30/15, $539.40

Charter Spectrum
60/4, $678.63 $139.23 20.5% 4

12 Clarksville, TN Clarskville CDE Lightband
50/50, $539.88

Charter Spectrum
60/4, $678.63 $138.75 20.4% 1

13 Indianola, IA Indianola Municipal Utilities
25/10, $634.49

Mediacom Cable
50/5, $764.88 $130.39 17.0%

14 Monticello, MN Monticello Fiber Network
50/50, $640.29

TDS Telecom
25/10, $763.03 $122.74 16.1% 6

Charter Spectrum
60/4, $678.63 $38.34 5.6% 6

15 Concord, MA ConcordNet
25/25, $649.40

Comcast Xfinity
25/5, $764.52 $115.12 15.1% 2

16 Chattanooga, 
TN

EPB Fiber Optics
100/100, $695.88

Comcast Xfinity
25/5, $803.40 $107.25 13.4% 1

17 Bristol, TN Bristol TN Essential Services
30/5, $599.40

Charter Spectrum
60/4, $678.63 $79.23 11.7% 4

Cheapest Tiers Meeting Broadband Definition
Community Fiber Networks Tend to Beat Private Competitors
This table reviews advertised broadband prices in 27 communities served by community-owned FTTH 
networks and one or two private providers. The dollar figures present average cost per year over four 
years and takes into account all fees and recurring costs.
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18 Auburn, IN Auburn Essential Services
25/6, $731.64

Mediacom Cable
50/5, $824.40 $92.76 11.3% 1, 4

19 Reedsburg, WI Reedsburg Utility Commission
50/5, $615.65

Charter Spectrum
60/4, $678.63 $62.97 9.3%

20 Marshall, MO Marshall Municipal Utilities
40/20, $552.50

Zito Media
100/10, $578.40 $25.90 4.5% 1, 4

21 Bellevue, IA Bellevue iVue Internet Services
25/25, $863.88

Bernard Telephone & Communications 
Inc.
30/30, $899.40

$35.52 3.9%

22 Crosslake, MN Crosslake Communications
30/20, $1,030.40

Emily Cooperative Telephone Company
30/30, $1,067.65 $37.25 3.5% 7

23 Cedar Falls, IA Cedar Falls Utilities FiberNet
50/25, $740.00

Mediacom Cable
50/5, $764.88 $24.88 3.3%

24 Tullahoma, TN Tullahoma Utilities Board
30/5, $659.40

Charter Spectrum
60/4, $678.63 $19.22 2.8% 1, 4 

25 Jackson, TN Jackson Energy Authority
60/10, $728.75

Charter Spectrum
60/4, $678.63 -$50.13 -6.9% 1

26 Issaquah 
Highland, WA

Highland Fiber Network
100/100, $782.59

Comcast Xfinity
25/5, $682.02 -$100.48 -12.8% 6, 8

Wave
55/5, $674.40 -$108.10 -13.8% 6

27 Churchill, NV CC Communications
35/5, $976.90

Charter Spectrum
60/4, $678.63 -$298.28 -30.5% 3

NOTE: The websites of some private providers did not display upload speeds to prospective customers. Upload speeds were added to this table after 
the fact for two providers, Charter Spectrum and Comcast Xfinity, by consulting with customer service representatives and independent reports.

KEY

1: This community may also be served by AT&T. We did not collect data from AT&T because of prohibitions con-
tained in the terms of service posted on AT&T’s website.

2: This community may also be served by Verizon DSL service. We did not collect data from Verizon because of 
prohibitions contained in the terms of service posted on Verizon’s website.

3: Because this community ISP offered only bundled phone/data, we used the phone/data price in place of a 
data-only price and did not attempt to subtract the value of the phone service.

4: This community provider also offered a higher speed that was closer to the entry-level speed of the private 
provider. However, we only compared the cheapest possible plans that met broadband definitions. We also did 
not attempt to verify actual delivered speeds for any ISP. 

5: Longmont, CO, has a DSL provider whose website does not prohibit data collection and that offers broad-
band speeds. In this one case, we collected the pricing information in March of 2017.

6: Seven of the 27 communities were served by two private ISPs providing at least 25/3 Mbps service, resulting 
in the split row containing two sets of prices. 

7: In August of 2016, Crosslake Communications was bought by Tri-Co Technologies, a partnership of three pri-
vate companies. We collected our data before this occurred.

8: The Highland Fiber Network serves a community called Issaquah Highlands, a neighborhood within Issaquah, 
WA. It does not serve the larger municipality of Issaquah.
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CONCLUSION

Studying the pricing practices of U.S. Internet 
service providers is challenging. Many ISPs de-
ter data collection, service plans and pricing 
strategies aren't standardized, and regulators 
don’t collect and release enough relevant data. 
Against this backdrop, we did our best over more 
than 18 months to manually gather and harmo-
nize data to explore whether community-owned 
FTTH networks or private providers offered the 
best values in providing a service that minimally 
met the FCC's definition of broadband.

We found that in 23 out of 27 communities 
where comparisons were possible, entry-level 
broadband service from a community-owned 
FTTH network was indeed less expensive than 
comparable service offered by a private com-
petitor when considering the annual cost of ser-
vice averaged over four years. What’s more, the 
community providers were generally far clearer 
in how they presented pricing—steering clear of 
initial teaser rates that later rise sharply. 

But the unavailability of comprehensive data 
leaves many fundamental questions unanswered. 
These include: What does broadband service 
actually cost consumers in the United States? To 
what extent do carriers actually charge the rates 
set forth in price lists? How many consumers at-
tempt to renegotiate after teaser rates expire, 
and how many pay higher prices for many more 
years? Exactly how sensitive are consumers to 
price when choosing to adopt broadband ser-
vice? Are publicly owned FTTH networks a bet-
ter value overall than private ones? Do compa-
nies frequently vary pricing of the same service 
in different regions, and does this have a dispa-
rate impact on different demographic groups? 
Do municipally or other community-owned sys-

22  Report and Order and Further Notice of Proposed Rulemaking in the Matter of Modernizing the E-rate Program for Schools and Libraries, WC 
Docket No. 13-184 (Jul. 23, 2014). See also Danielle Kehl, What’s Inside the FCC’s E-rate Order?, New America’s Open Technology Institute (Aug. 4, 
2014), https://www.newamerica.org/oti/blog/whats-inside-the-fccs-e-rate-order-2/. 
23  Federal Communications Commission, WC Docket No. 11-10, Modernizing the FCC Form 477 Data Program (Aug. 4, 2017), https://ecfsapi.fcc.
gov/file/08041199205324/FCC-17-103A1.pdf.
24  The National Broadband Map is missing a lot of data on smaller ISPs, including municipally owned networks. At the same time, it over-rep-
resents the state of competition in many areas because it includes ISPs that only offer commercial or enterprise service. In essence, according to the 
map it appears that someone who lives on a block that is in reality only served by one residential provider actually has other competitors to choose 
from. 
25  The FCC, for example, has previously declined to collect pricing information from any broadband providers through the annual Form 477 re-
porting requirements it imposes on Internet access providers, and has itself conceded that it does not have the “reliable data as to the actual prices 
consumers pay for these services” that it would need to conduct substantial analysis on the impact of price. See, e.g., Patrick Lucey, FCC Prioritizes 
Incumbent Protection in Data Collection Order, Community Broadband Networks (Jul. 17, 2013), http://muninetworks.org/content/fcc-prioritizes-in-
cumbent-protection-data-collection-order; 2016 Broadband Progress Report, Federal Communications Commission (Jan. 29, 2016) at para. 103.

tems put downward price pressure on private 
company offerings?

Existing efforts at regulatory data collection fall 
far short of what would be needed to answer 
such questions. While the FCC collects data 
about advertised speed tiers and other service 
offerings through a telecom industry reporting 
document called Form 477, it does not compre-
hensively collect data on pricing. (It does collect 
some pricing data in specific circumstances, such 
as from schools and libraries that participate in 
the E-rate program, which subsidizes Internet 
access to those institutions.22) 

The FCC also only collects data by census block, 
not address. The FCC recently sought comment 
on proposals to expand the scope of data col-
lection under Form 477 and specifically asked 
whether collecting data at the street-address 
level would be beneficial.23 Having gone through 
this data-collection exercise, we can report that 
the answer is yes. Street-address-level data, if 
available for study, would speak most clearly 
about the state of broadband service, price, and 
competition in the United States.

Some existing resources aren’t useful in prac-
tice. The  National Telecommunications and In-
formation Administration (NTIA) in 2009 created 
a National Broadband Map, but among other 
problems with this resource, it provides no infor-
mation about pricing, and data collection for the 
map ceased in June of 2014. The Commerce De-
partment collects and publishes aggregate data 
about the state of broadband competition in the 
United States, but it does so only at the level of 
census blocks. In general, data is not collected in 
a coordinated manner, is often incomplete, and 
omits critical information like price.24, 25 Other in-
dependent organizations have attempted to fill 
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Office of the City Clerk 

CERTIFICATE OF CITY CLERK 

I, Doris Sorum, City Clerk of the City of Tacoma, Washington, do hereby 

certify that the attached is a full, true and correct copy of Amended Resolution 

No. 39577 adopted by the City Council on November 1, 2016. 

Dated this 21 st day of January 2020. 

733 Market Street, Room 11 I Tacoma, Washington 98402-3701 I (253) 591-5505 I Fax (253) 591-5300 
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Req. #16-1058 Amended 11-1-16 

RESOLUTION NO. 39577 

BY REQUEST OF COUNCIL MEMBERS BLOCKER, IBSEN, MCCARTHY, AND 
WOODARDS 

3 A RESOLUTION directing the City Manager to hire an independent third-party 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

consultant or consultants to audit, analyze, and establish a reasonable 
methodology for cost allocation between Tacoma Power and Click! 
Network and evaluate the expansion of Click! Network; authorizing the 
execution of professional services agreements, as necessary, which outline 
the scope and deliverables; and authorizing the use of up to $100,000, 
budgeted from the City Council Contingency Fund, to pay the costs 
associated therewith, pending reimbursement from Click! Network. 

WHEREAS, on December 15, 2015, the City Council approved Resolution 

No. 3934 7, which required Tacoma Power to develop a business, financial, and 

marketing plan to provide Click! Network ("Click!") customers with retail cable 

television, voice, and internet services, and 

WHEREAS, following a nine-month review, the Click! Engagement 

Committee ("Committee") described the community benefits of an enhanced Click! 

telecommunications system and an outline of the features of such a system, and 

WHEREAS, on September 28, 2016, pursuant to Resolution No. U-10879 

("Resolution"), the Tacoma Public Utility Board ("Board") approved the Click! 

"All-In" Business Plan ("Plan"), and 

WHEREAS, since its inception in 1996, Click! has been part of Tacoma 

Power's telecommunications system and was initially financed with Tacoma 

Power electric revenues, and 

WHEREAS, since that time, the internal cost allocation between Click! and 

Tacoma Power has changed significantly and, over time, Tacoma Power has 

substantially increased the cost allocation borne by Click!, and 

-1-
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6 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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21 

22 

23 

24 

25 

26 

WHEREAS the most recent shift in cost allocation is supported by an 

accountant assessment which relies predominantly upon the cost-accounting 

recommendations of Tacoma Power, and 

WHEREAS this dramatic change in cost allocation has been the key driver 

underlying the debate over the future of Click!, and has encouraged considerable 

public scrutiny as to the veracity and appropriateness of the current accounting 

assumptions and methodology implemented by Tacoma Power, and 

WHEREAS the concerns raised about the current cost allocation 

methodology and the implications of said methodology on the Plan are significant 

and must be resolved, and 

WHEREAS, at the October 25, 2016, City Council Study Session, Council 

Member McCarthy shared a Council Consideration Request directing the City 

Manager to hire an independent third-party consultant or consultants to audit, 

analyze, and establish an independent cost allocation methodology between 

Tacoma Power and Click! and evaluate the expansion of the telecommunications 

system contemplated by the proposed Plan in the context of an evolving 

broadband telecommunications industry, and, further, to authorize the use of up to 

$100,000 of City Council Contingency Funds for said purposes, and 

WHEREAS the purpose of the proposed audit is to provide the City Council 

with the best analysis and information available for its deliberations on the 

proposed Plan, and to encourage the public's confidence in both the process and 

underlying assumptions of the Plan, and 

-2-
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6 

WHEREAS Ordinance No. 22569 requires an affirmative vote of not less 

than six members of the Council in order to withdraw moneys from the City 

Council Contingency Fund; Now, Therefore, 

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF TACOMA: 

Section 1. That the City Manager is hereby directed to hire an 

independent third-party consultant or consultants to audit, analyze, and establish 

7 a reasonable methodology for cost allocation between Tacoma Power and Click! 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Network, and evaluate the expansion of Click! Network. 

Section 2. That the City Manager is hereby authorized to execute 

professional services agreements, as necessary, which outline the scope and 

deliverables necessary to perform the work described in Section 1 . 

Section 3. That the use of up to $100,000, budgeted from the City Council 

Contingency Fund, is hereby authorized to pay the costs associated with the work 

authorized herein, pending reimbursement from Tacoma Power. 

Section 4. Concurrent with the third-party consultant review requested by 

the City Council, Tacoma Public Utilities staff will complete the more detailed 

aspects of the Business and Marketing Plan for the "All-In" Business Plan ("Plan") 

-3-
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consistent with the direction provided in City Council Resolution No. 3934 7. This 

2 Plan will be reviewed and revised based upon the findings of our third-party audit.

3 
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Adopted 

Attest: 

City Clerk 

NOV O 1 2016 

Res16-105Bamend.doc-EAP /bn 

Mayor 
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that with revenue from the internet. 

 That's essentially what we're faced with today. 

 We have the service provision in cable that is 

dramatically changing. 

 We heard from several people tonight that talked about 

cutting the cord. 

 That's the phenomenon we're wrestling with by being the 

retail provider.  

 >> Mayor Woodards: Council Member Blocker. 

 >> K. Blocker: Thank you mayor and director flowers for 

your detailed description of the history where we got to the 

place where today. 

 My question is for our city attorney. 

 We've mentioned that we are currently in litigation with 

individuals or groups that feel as though the City of Tacoma, 

our utilities is subsidizing the rates for Click! 

 Can you explain to the public where we are at with that 

litigation and how it may impact the City of Tacoma and the 

general fund budget? 

 >> The lawsuit was filed in 2018. 

 The plaintiffs ratepayers that will the city power 

department has been subsidizing the Click! loss tots tune of 

$21 million -- loss to the tune of $21 million if they're 

entitled to interest on those amounts which could be as high 

1046



as 12%. 

 They'd be asking for $128 million. 

 Our reserve account is roughly $35 million. 

 If we were hit which judgment, if we lose the appeal, 

they'd be asking for that money immediately. 

 We'd have to raise property taxes or essentially drain 

the general fund or layoff general fund staff, police, fire, 

legal department, finance. 

 >> K. Blocker: Thank you for that. 

 Based off your professional judgment, that will is not a 

risk that we want to take which is why we move towards the 

direction of working with a private entity? 

 >> The council in early 2018, they abandoned the all-in 

plan that because that would have required more public funds 

it provide the services and that was a substantial risk to all 

of city services if they were to be added on top of potential 

judgment that is out there. 

 Outstanding right now if we don't win the appeal. 

 >> And just one more question, people have raised 

concerns about the City of Tacoma not performing audit we've 

heard from deputy -- sorry, Director Flowers that we've done 

our own internal analysis but we planned to hire an outside 

consultant at that do an audit for us. 

 Is that correct? 
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 Why didn't we move forward with that process? 

 >> As Director Flowers talked about a little bit, that 

came about the at the same time as the board passed two 

resolutions. 

 One recommending a third party lease and one recommending 

the all-in plan. 

 Both came to council. 

 Following a review, there was a request to look at number 

to analyze and review not necessarily an audit because as a 

subfund, it doesn't have its own financials per se. 

 You can't look at it like a separate enterprise fund, at 

the point that the all-in plan was abandoned and we were going 

to pursue the review of the 12 policy goals and public/private 

partnership, the idea of doing an audit didn't make any sense 

so at that point it was ended because we'd gone flew the moss 

Adams. 

 >> K. Blocker: If we were to do an audit at this point, 

what impact would it have object judgment that's been come 

down from the courts? 

 >> Well, we're still appealing that particular ruling. 

 Doing an independent audit of the finances today would 

potentially provide more information for the plaintiffs to use 

against the city and against Tacoma Power related to their 

allegations that we're illegally subsidizing the funds. 
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 The audit could show we're not allocating enough Tacoma 

Power costs to the Click! customers and we're possibly using 

more power funds than we originally thought we were. 

 >> K. Blocker: It could hurt our case and put us at more 

risk. 

 >> Yes, more risk on the city. 

 >> K. Blocker: Thank you. 

 >> Mayor Woodards: Council Member Hunter. 

 >> L. Hunter: Thank you. 

 I want to also appreciate the questions of my colleagues 

here because I think that with those questions, you've been 

able to provide some clarity Director Flowers to some of the 

concerns we've heard here this evening. 

 I appreciate the work that you've been doing since 

arrived eight months ago and I appreciate the works of the TPU 

board of directors and in my first year here, steep learning 

curve of many aspects. 

 But the number of times that we've had mutual board 

meetings where we've been together ask analyzed and reviewed 

and gone over this, this has not been a capricious process. 

 What I want to do is just to point out that this, as has 

been said, Click! has been operating as a public and private 

partnership since its inception. 

 We have other examples where we have valuable assets that 
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City of Tacoma 
Office of the City Clerk 

CERTIFICATE OF CITY CLERK 

I, Doris Sorum, City Clerk of the City of Tacoma, Washington, do hereby 
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No. 39236 adopted by the City Council on July 14, 2015. 

Dated this 21st day of January 2020. 
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Req. #15-0727 Amended 7-14-15 

RESOLUTION NO. 39236 

1 BY REQUEST OF MAYOR STRICKLAND 

2 A RESOLUTION providing for the submission of a proposition to the electors of 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

the City of Tacoma, at the General Election to be held on November 3, 
2015, authorizing the City to levy an additional 1.5 percent earnings tax on 
utility companies, and a levy lid lift of $0.20/$1,000 in assessed value over 
a period of ten years, for the sole purpose of funding repair and 
maintenance improvements for residential and arterial streets, freight 
access, and bike and pedestrian mobility in the City of Tacoma; setting 
forth the ballot proposition; requiring an annual progress report; and 
directing the City Clerk to transmit to the Pierce County Auditor a certified 
copy of this resolution. 

WHEREAS the City Council has identified infrastructure improvement as 

one of its Strategic Goals, and 

WHEREAS adequate and dedicated funding to preserve and maintain City 

streets continues to be a significant challenge for the City, and 

WHEREAS the City Council and Council-appointed task forces have 

15 consistently identified the issue of sustainable, dedicated funding for basic 

16 

17 

18 

19 

maintenance of City and neighborhood streets and road safety upgrades, pothole 

repairs, repaving of streets and arterials, safety improvements at intersections, 

sidewalks and crosswalks near schools, and bridged maintenance and safety 

20 repairs as a top priority, and 

21 

22 

23 

24 

25 

26 

WHEREAS RCW 35.22.280 permits first-class cities to levy a tax on the 

privilege of conducting utility businesses such as electrical energy, natural gas, 

or telephone business, and RCW 35.21.870 limits imposition of such taxes to a 

rate of six percent in the absence of approval by a majority of the voters of the 

City, and 

-1-
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

WHEREAS RCW 84.55.050 provides for the levy of regular property taxes 

in an amount exceeding the limitations specified in Chapter 84.55 RCW if such 

increased levy is authorized by a proposition approved by a majority of the voters 

at the general election held within the taxing district (a "levy lid lift"), and 

WHEREAS RCW 84.55.050 further provides that the proposition may limit 

the time period and purpose for which the increased levy is to be made and that, 

unless otherwise stated in the proposition, subsequent levies shall be computed as 

if the proposition had not been approved and the City had made levies at the 

maximum rates which would otherwise have been allowed, and 

WHEREAS, if approved by the voters, the funds raised by a 1.5 percent 

increase in the utility earnings tax and levy lid lift of $0.20/$1,000 in assessed 

value over a period of ten years would be used exclusively to finance Citywide 

street maintenance improvements and safety upgrades, and 

WHEREAS the City Council deems it necessary to submit to the qualified 

electors a proposed tax increase of 1.5 percent earnings tax on utility companies, 

and a levy lid lift of $0.20/$1,000 in assessed value over a period of ten years, to 

generate total revenues of $130,000,000, for the sole purpose of funding street 

maintenance improvements and safety upgrades as described herein, and 

WHEREAS transparency and accountability of how funds are spent, the 

budgets of the projects, leverage of funds achieved and demonstration of 

progress made are critical to delivering the improvements promised to voters, 

and 

-2-
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WHEREAS, if the voters approve this proposition, the City Manager is 

1 
1 directed to prepare an annual progress report to be made available to the public

3 

4 

5' 

through the Transportation Commission to ensure transparency and 

accountability, and 

WHEREAS, in furtherance of transparency and accountability of how the 

6 newly generated funds will be spent, it is the intent of the City to establish new 

7 

8 

9 

and separate funds to segregate the revenues collected as a result of this 

measure., and to restrict the use of these funds for the purposes set forth in this 

measure; Now, Therefore, 
10 

11 
11 

12 

13 

14 

15 

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF TACOMA: 

Section 1. That the Pierce County Auditor, as ex officio supervisor of 

elections in Pierce County, Washington, is hereby requested to submit to the 

qualified electors of the City of Tacoma, for their approval or rejection at the 

1 General Election to be held on November 3; 2015, a proposition authorizing an 
1,6 

17 

18 

19 

20 

21 

22 ' 

23 

24 

25 

26 

additional 1.5 percent earnings tax on utility companies, and a levy lid lift of 

$0.20/$1,000 in assessed value over a period of ten years, to generate total 

revenues of $130,000,000, for the sole purpose of financing street maintenance 

improvements and safety upgrades in the City of Tacoma. 

Section 2. The City shall submit a proposition to the electorate of the City 

of Tacoma in the form substantially as follows: 

-3�
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

CITY OF TACOMA 

PROPOSITION NO. 3 

The Tacoma City Council adopted Amended Resolution 
No. 39236 concerning levy rate and gross earnings tax 
increases for street improvements. If passed, Proposition No. 3 
would authorize the City to increase the City's regular property 
tax levy by $0.20 per $1,000 of assessed value for collection for 
ten years beginning in 2016, and levy an additional 
1.5% earnings tax on natural gas, electric, and phone 
companies for ten years, beginning 2016, to fund street repair, 
maintenance and safety improvements for residential streets, 
arterials, and freight access, including resurfacing, pothole 
repair, pedestrian safety improvements, school crossing 
beacons, and sidewalk improvements. 

Should this proposition be approved? 

Yes ...... . 

No ..... . 

Section 3. That, prior to August 4, 2015, the City Clerk shall send to the 

Pierce County Auditor, as ex officio supervisor of elections, a certified copy of 

this resolution, together with a proposition substantially in the form set forth 

above, for the November 3, 2015, General Election. 

Section 4. That, should the voters approve this proposition, the City 

Manager is directed to work with the Public Works Department to deliver an 

annual progress report to the public through the Transportat-ion Commission so 

that citizens may easily understand the improvements made and budget and 

22 
. 
leverage achieved, among other indicators, important for transparency and 

23 · accountability of these public resources.
24 

25 

26 

Section 5. That the City Manager is directed to bring forward an 

ordinance establishing dedicated and restricted funds to ensure that any revenue 

-4-
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generated as a result of this measure is used solely as outlined in the initiative 

1 
: proposal. 
I 

3 1 'Adopted JUL 1 4 2015 

4 

5 

6 

7 

8 

9 

Attest: 

City Clerk 

.. 0 
Approved as to form: ,, 

I 
11 

12 

13 

14 · 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

, I 

Deputy City Attorney 

Res 15-0727amend doc-CDB/bn 

Mayor 
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Additions to Intangible Plant in 2018 were $1.6 million which primarily included an IT 
service management tool. Additions to Hydraulic Plant in 2018 were $6.4 million, which 
mainly included replacement for generation breakers at Cushman, the boat ramp at 
Mossyrock, security upgrade at Alder Park, and replacements of hydro exciters, hydro 
governors, turbines, and generators.  

Transmission additions were $11.8 million, which included Pearl Cushman upgrades, 
Henderson Bay Tower replacement, and replacements of circuits, high-voltage 
switches, and other devices. Distribution additions were $31 million, which included 
construction of Taylor substation, LED street lights, addition and replacement programs 
for new services, pole and cable, road related additions and replacements, distribution 
transformers and meters and devices. Regional Transmission additions were $11.5 
million, which primarily included EMS Hardware and Software. Additions to General 
Plant were $6.5 million, which included the permanent decant facility, pay station kiosks, 
Voice Solutions system, security system in the administration building and parking lots, 
and other servers and systems. Click! additions were $2.1 million, which included aerial 
and underground coax cables, enhancements and replacements of network 
infrastructure, and upgrades of security and network. 

Additions to Hydraulic plant in 2017 were $22.8 million, which included the Cowlitz 
license implementation and the hydro governor and exciter replacement program. 
Distribution plant additions were $17.9 million, which included addition and replacement 
programs for new services, pole and cable, road related additions and replacements, 
distribution transformers and meters and devices. Transmission plant additions were 
$9.2 million, which included Potlatch system ring bus, substation additions and 
replacements, Henderson Bay tower replacement, Pearl Cushman upgrade and 
protection and controls additions and replacements.  
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CITY OF TACOMA, WASHINGTON 
DEPARTMENT OF PUBLIC UTILITIES

TACOMA POWER

STATEMENTS OF REVENUES, EXPENSES AND CHANGES IN NET POSITION

2017
2018 (As Restated)

OPERATING REVENUES
 Sales of Electric Energy ........................ $411,393,120 $401,631,506
 Other Operating Revenue ......................... 18,539,960    18,192,038     
 Click! Network Operating Revenue ................ 25,358,403    26,519,861     
     Total Operating Revenue ..................... 455,291,483   446,343,405    

OPERATING EXPENSES
 Operations
   Purchased and Interchanged Power .............. 134,618,445   135,822,340    
   Generation .................................... 16,241,304    23,118,677     
   Transmission .................................. 29,394,316    27,562,757     
   Distribution .................................. 15,781,781    19,675,524     
   Other ......................................... 20,140,445    20,077,132     
 Maintenance ..................................... 31,200,935    30,074,370     
 Telecommunications Expense ...................... 22,791,699    25,309,470     
 Administrative and General ...................... 43,716,689    43,377,927     
 Depreciation .................................... 53,869,012    57,231,313     
 Taxes ........................................... 21,486,970    20,755,847     
     Total Operating Expenses .................... 389,241,596   403,005,357    

 Net Operating Income ............................ 66,049,887 43,338,048 

NON-OPERATING REVENUES (EXPENSES)
  Interest Income ................................ 3,719,705 2,251,477 
  Contribution to Family Need .................... (100,000) (100,000) 
  Other .......................................... 1,776,333 (1,534,389)     
  Interest on Long-Term Debt (Net of AFUDC)....... (18,834,946)   (18,209,650)    

Amortization of Debt Premium ................... 1,615,670 4,132,856 
     Total Non-Operating Expenses................. (11,823,238)   (13,459,706)    

Net Income Before Capital Contributions
 and Transfers ................................... 54,226,649 29,878,342 

Capital Contributions
  Cash ........................................... 8,771,749 8,806,311 
  Donated Fixed Assets ........................... 618,713 149,323 
BABs and CREBs Interest Subsidies ................ 3,824,135 3,687,700 

Transfers

  City of Tacoma Gross Earnings Tax .............. (34,384,956)   (34,141,875)    

CHANGE IN NET POSITION ........................... 33,056,290 8,379,801

TOTAL NET POSITION - BEGINNING OF YEAR ........... 830,375,494 821,995,693    

TOTAL NET POSITION - END OF YEAR ................. $863,431,784 $830,375,494

     The accompanying notes are an integral part of these financial statements.

YEAR ENDED DECEMBER 31,

- 15 -
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CITY OF TACOMA, WASHINGTON 
DEPARTMENT OF PUBLIC UTILITIES 

TACOMA POWER 

NOTES TO FINANCIAL STATEMENTS 
YEARS ENDED DECEMBER 31, 2018 AND 2017 

NOTE 1 OPERATIONS 

OPERATIONS OF TACOMA POWER -  The Light Division, doing business as Tacoma Power 
(Tacoma Power or the Division), is a division of the City of Tacoma, Washington (the City), 
Department of Public Utilities (the Department) and is included as an enterprise fund in the 
Comprehensive Annual Financial Report (CAFR) of the City.  The Department consists of 
Tacoma Power, Tacoma Water and Tacoma Rail and is governed by a five-member Public 
Utility Board (the Board) appointed by the City Council.  Certain matters relating to utility 
operations, such as system expansion, issuance of bonds and setting of utility rates and 
charges, are initiated and executed by the Board, but also require formal City Council approval. 
Tacoma Power owns and operates the City's electrical generation and distribution facilities and 
telecommunication infrastructure. Tacoma Power serves approximately 178,000 of retail 
customers and has 813 employees. Tacoma Power is organized into six business units: 
Generation, Power Management, Transmission and Distribution, Rates, Planning and Analysis, 
Click! Network, and Utility Technology Services.  

GENERATION operates four hydroelectric generating projects (Cowlitz, Cushman, Nisqually 
and Wynoochee) and the associated recreational facilities, fish hatcheries and other project 
lands.   

POWER MANAGEMENT manages the power supply portfolio, markets bulk and ancillary power 
supply services, schedules and dispatches division-owned generation and contract power 
supplies and performs power trading and risk management activities.  Revenues and the cost of 
electric power purchases vary from year to year depending on the electric wholesale power 
market, which is affected by several factors including the availability of water for hydroelectric 
generation, marginal fuel prices and the demand for power in other areas of the country.   

TRANSMISSION AND DISTRIBUTION plans, constructs, operates and maintains the 
transmission and distribution systems including substations, the underground network system, 
supervisory control and data acquisition (SCADA) systems, revenue metering facilities and all 
overhead transmission and distribution systems.  Electricity use by retail customers varies from 
year to year primarily because of weather conditions, customer growth, the economy in Tacoma 
Power’s service area, conservation efforts, appliance efficiency and other technology.   

RATES, PLANNING AND ANALYSIS plans for and manages the retail rate process, financial 
planning, analysis and modeling, budget strategies, the capital program and risk management. 

CLICK! NETWORK plans, constructs, operates and maintains a hybrid fiber coaxial (HFC) 
telecommunications network that supports the operation of Tacoma Power's electrical 
transmission and distribution system, provides retail cable TV and wholesale high-speed 
Internet services to residential and business customers, and data transport services to retail 
customers.  

UTILITY TECHNOLOGY SERVICES (UTS) maintains communication networks, operational 
and informational technology systems, and related equipment and infrastructure to optimize 
utility operations and improve reliability and service quality. This includes a Project Management 
Office that establishes and leads Tacoma Public Utilities Information Systems project 
governance process and implements project portfolio management tools. UTS is responsible for 
all matters related to Tacoma Power’s compliance with North American Electric Reliability 
Corporation (NERC) Reliability Standards, maintains overall responsibility for the NERC 
Reliability Standards and manages Tacoma Power’s Internal Reliability and Compliance Project. 

- 19 -
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CITY OF TACOMA, WASHINGTON
DEPARTMENT OF PUBLIC UTILITIES

TACOMA POWER

TAXES AND EMPLOYEE WELFARE CONTRIBUTIONS
FOR THE YEAR 2018

FEDERAL
  Power Social Security (FICA) ....................... $7,250,486
    Total ............................................ $7,250,486

STATE OF WASHINGTON
  Retail Sales and Use Taxes ......................... 4,084,377
  Power Utilities and Business Operations Tax ........ 14,439,066
  Power State Employment Security .................... 159,282
    Total ............................................ 18,682,725

COUNTY
  Lewis County - In Lieu of Taxes .................... 1,593,920
  Mason County - In Lieu of Taxes .................... 191,704
  Pierce County School Support - Eatonville .......... 7,000
  White Pass School Support .......................... 127,074
  Mossyrock School Support ........................... 110,491
  Morton School Support .............................. 3,105
  Lewis County Fire Protection District .............. 11,123
  Pierce County Fire Protection District ............. 22,271
  Pierce County Drainage District .................... 19,480
  Thurston County .................................... 2,051
    Total ............................................ 2,088,219

MUNICIPALITIES
  City of Tacoma Power Gross Earnings Tax ............ 32,417,495
  Click!Network Gross Earnings Tax/Franchise Fees .... 3,122,181
  City of Fife Power Franchise Fee ................... 1,256,990
  City of University Place Power Franchise Fee ....... 1,182,082
  City of Lakewood Power Franchise Fee ............... 1,090,176
  City of Fircrest Power Franchise Fee ............... 269,940
  City of Steilacoom Power Franchise Fee ............. 5,770
    Total ............................................ 39,344,634
    TOTAL TAXES ...................................... $67,366,064

Taxes as a % of Operating Revenues of $ 455,291,483 .. 14.80%

EMPLOYEE WELFARE CONTRIBUTIONS
  Power Industrial Insurance and Medical Aid.......... $1,387,904
  Power City of Tacoma Pension Fund .................. 10,298,298
  Power Medical/Life Insurance ....................... 17,553,605
    TOTAL EMPLOYEE WELFARE CONTRIBUTIONS ............. $29,239,807

- 55 -
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AMENDMENT NO. 7 TO ISP ADVANTAGE AGREEMENT 

Click! Network Role and Responsibilities 

A. Install, operate and maintain the Network equipment to make FTTP technology operational 

B. Notify ISP of new FTTP deployments and anticipated release dates 

C. Release all new FTTP addresses to ISP upon completion 

D. Determine the make and model of the ONT, which shall be capable of data, telephony, and 

video services. Models that are appropriate for outdoor mounting, indoors mounting, requiring 

powering and non-AC powered, and Wi-Fi capable shall be made available 

E. Purchase, own and install ONT equipment in End User premises or in a common connection 

location such as a communications closet where wiring can be extended directly to End User 

premises 

F. Provide dynamic and static IP address space 

G. Provision ONT according to the Fiber Service Plan indicated on ISP installation order 

H. Retain sole ability to provision and surveil the Network and ONT equipment. The provisioning 

platform cannot partition the End Users on the Network between ISPs, and therefore Click! 

Network shall bear no responsibility for any costs associated with the development of such 

functionality. 

I. Receive telephone calls or trouble tickets from ISP or End Users experiencing trouble with Fiber 

Service; perform troubleshooting 

J. Perform service call to correct trouble 

K. Assume no liability for the merchantability or functionality or reliability of any ISP provided 

services such as telephony and any other value-added services such as 911, E911, etc. over the 

FTTP Network that are not directly provided by Click! Network to the ISPs 

L. Fiber Service Plans are best effort services and therefore advertised speeds are not guaranteed 

M. Bill ISP for Fiber Service Plans, as per the Agreement, on a monthly basis. 

ISP Role and Responsibilities 

A. Establish up to three packages as defined in the Fiber Service Plans section above 

B. Establish standard, published, non-promotional retail rates for the Fiber Service Plan packages 

("Retail Rate Schedule") 

C. Provide the Retail Rate Schedule for the Fiber Service Plans to Click! Network 

D. Promote and market Fiber Service Plans only in locations where Click! Network has constructed 

FTTP and Fiber Service Plans are made available 

E. If End User Subscriber is a data service only Subscriber, then ISP shall specify the type of ONT 

required on the installation order. 

F. Establish installation, move, and disconnection appointments for End Users in the online 

appointment scheduling application 

G. Coordinate with Click! Network for completion of installation and repair orders as necessary 

H. Open and transmit a trouble ticket to Click!, refer End User or transfer call to Click! Network for 

troubleshooting and repair of Network or ONT related trouble 

I. Remit payment to Click! Network, as per the Agreement, on a monthly basis. ISP remains solely 

responsible for all charges billed to it by Click! Network whether or not it collects those charges 

from End Users. 

1068



 
 

 
 
 

EXHIBIT 58 

1069



Telephones:1907

UnitedStates.BureauoftheCensus,WilliamMottSteuart,ThomasCommerfordMartin,FranklinH.Reed

1070



DEPARTMENT OF COMMERCE AND LABOR

BUREAU OF THE CENSUS

E. DANA DURAND, DIRECTOR

SPECIAL REPORTS

TELEPHONES: 1907

WASHINGTON

GOVERNMENT PRINTING OFFICE

1910

1071



CONTENTS.

CHAPTER I.

Introduction.

Page.

Classes of telephone systems included 11

Period covered 12

Limitations of the statistics 12

Systems or lines 13

CHAPTER II.

Development op the Industry—Statistical.

Comparison with prior censuses 14

Table 1.—All systems and lines—Comparative summary: 1880 to 1907 14

Table 2.—All systems and lines, exclusive of independent farmer or rural lines—Comparative summary: 1880 to 1907 14

Telephone and telegraph systems 15

Table 3.—Comparative summary—Telephone and telegraph systems: 1907 and 1902 15

Development, by Btates and geographic divisions 16

Table 4.—All systems and lines—Comparative summary, by states and territories and geographic divisions: 1907 and 1902 16

Table 5.—All systems and lines—Per cent of increase in wire, stations, and messages, by geographic divisions: 1902 to 1907 ... 18

Table 6.—All systems and lines—Number of stations or telephones in states having over 200,000 stations or telephones in 1907:

1907 and 1902 18

Table 7.—All systems and lines—Per cent distribution of miles of wire, stations, and messages, by geographic divisions: 1907

and 1902 18

Development of the Bell and other systems 19

Table 8.—All systems and lines, classified as Bell and independent (non-Bell) systems—Comparative summary: 1907 and 1902. 21

Table 9.—All systems and lines, exclusive of independent farmer or rural lines, classified as Bell and independent (non-Bell)

systems—Comparative summary: 1907 and 1902 21

Table 10.—All systems and lines, classified as Bell and independent (non-Bell) systems, and independent stations connected

with the Bell system—Number of stations or telephones, by states and territories and geographic divisions: 1907 . . 22

Relative development of commercial systems and of mutual systems and independent farmer or rural lines 23

Table 11.—Commercial systems, mutual systems, and independent farmer or rural lines—Comparable items: 1907 and 1902 24

Table 12.—Rural lines, classified as commercial, mutual, and independent farmer or rural—Number of lines, miles of wire, and

number of stations or telephones, by geographic divisions: 1907 and 1902 24

Table 13.—Rural lines—Number of lines, miles of wire, and number of stations or telephones in the six states leading in number

of stations or telephones in 1907, with rank of states: 1907 and 1902 25

Table 14.—Commercial and mutual systems combined—Comparative summary, by geographic divisions: 1907 and 1902 25

Table 15.—Commercial systems—Comparative summary, by geographic divisions: 1907 and 1902 26

Table 16.—Mutual systems—Summary, by geographic divisions: 1907 26

Table 17.—Independent farmer or rural lines—Summary, by geographic divisions: 1907 27

Table 18.—States having 10,000 or more telephones on independent farmer or rural lines—Total number of telephones and

number on independent farmer or rural lines: 1907 27

Systems under construction in 1907 27

Table 19.—Telephone systems under construction: 1907 27

Telephones in Alaska, Hawaii, and Porto Rico 27

Table 20.—Telephone systems in Alaska, Hawaii, and Porto Rico—Comparative summary: 1907 and 1902 28

CHAPTER III.

Physical Equipment.

Exchanges 29-33

Table 21.—Commercial and mutual systems combined—Number of exchanges, by states and territories and geographic divisions:

1907 and 1902 29

Table 22.—Commercial and mutual systems combined—Per cent of increase in number of public and private exchanges, by

geographic divisions: 1902 to 1907 31

Table 23.—States and territories grouped according to major per cent of Bell or independent (non-Bell) public exchanges: 1907

and 1902 .' 31

Switchboards 32

Table 24.—Commercial and mutual systems combined—Kind, number, and capacity of subscribers' switchboards: 1907 and

1902 32

Table 25.—Commercial and mutual systems combined—DropB or jacks in use, by kind of switchboard : 1907 32

Power-plant equipment 33

Table 26.—Commercial and mutual systems combined—Exchange or central office power-plant equipment: 1907 and 1902. 33

(3)

1072



TELEPHONES.

CHAPTER I.

INTRODUCTION

Classes of telephone systems included.—The extensive

use of the telephone has developed a number of differ

ent business methods for the organization and conduct

of the industry. This census report covers all com

mercial and mutual or cooperative telephone systems,

and also all independent farmer or rural lines that

were in operation in the United States during any

part of the year ending December 31, 1907; but does

not include private lines used exclusively for communi

cation between different rooms or departments of

manufacturing or mercantile establishments, hotels,

or private residences, systems operated for the benefit

of Federal, state, and municipal governments, or those

owned or leased by steam or electric railroads and

operated by them for their own exclusive use. The

companies for which statistics were collected have

been divided into the following two classes:

(1) The American Telephone and Telegraph Com

pany, and its subsidiary companies, commonly known

as the " Bell system."

(2) Companies and systems operated independ

ently of the Bell system and denominated " independ

ent (non-Bell)" throughout this report.

All of the Bell companies have been considered as

commercial, and the statistics for the entire system

were obtained from the central office of the parent

company at Boston, Mass.

The independent companies are divided into the

following three classes:

(a) Commercial systems operated primarily for

revenue.

(b) Mutual systems, or cooperative associations and

companies, operated not primarily for revenue, but for

the convenience of the patrons, who are assessed to

pay expenses of maintenance, operation, and exten

sions. Mam' systems doing business on the mutual

basis are organized as incorporated companies under

the laws of the states in which they operate.

(c) Independent farmer or rural lines, which have

no regular exchanges or centrals of their own, but

which may or may not be connected with the exchange

of a Bell or of a commercial or mutual system.

The term "independent," as used in connection

with farmer or rural lines, does not relate to the dis

tinction between Bell and independent (non-Bell) sys

tems, but rather to a distinction between the farmer

or rural lines and the lines owned by commercial and

mutual companies. The practice of establishing short

telephone lines connecting two or more houses in the

rural districts has increased very rapidly during the

past ten years. Frequently these lines have no dis

tinctive names, and their existence is known only to

the persons in their immediate vicinities. They are

extended gradually as other persons desire to be con

nected and, if they are in the neighborhood of a tele

phone exchange, it frequently happens that arrange

ments are made for exchange service. The extension

of the farmer lines by additions or consolidations leads

gradually to the establishment of exchange systems

and the formation of mutual or commercial systems.

This method of development makes it difficult to estab

lish a line of demarcation between farmer or rural

lines and mutual systems and between mutual and

commercial systems.

Some companies operate on a combined commercial

and mutual basis. This is due to the fact that the

lines were constructed under a mutual arrangement

and that later additional subscribers were taken on a

revenue basis. In such cases if the assessment income

for the census year exceeded the revenue income, the

companies are classed as mutual; but if the revenue

income exceeded the assessment income, they are

classed as commercial.

A statistical line of demarcation between the inde

pendent farmer or rural lines and the small mutual sys

tems can not be established with a degree of accuracy

that will enable a comparison of the statistics for 1907

with those for 1902. . At the census of 1902 the statis

tics obtainable for these small lines were rather incom

plete, and practically all of the farmer or rural lines

that operated switchboards were counted, without

regard to size or amount of business, either as commer

cial or as mutual companies. The fact that a switch

board was operated was found to be of little assistance

in establishing the line of separation, and therefore for

the census of 1907 a different policy has been adopted.

In this report there are included in the class of inde

pendent farmer or rural lines systems operated on a

combined mutual and revenue basis, where the com

bined income and assessments for the full census year

amounted to less than $1,000, and small systems

owned by individuals or firms and apparently oper

ated for revenue having an income of less than $500

for the full year.

(il)
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12 TELEPHONES.

The contract agreements for exchange facilities be

tween different companies or between companies and

farmer or rural lines are made to meet local conditions.

In some cases the company owning the exchange

obtains virtual ownership or control of the connecting

lines ; in some a fixed rental per month or year is paid

to the owning company; while in some the compensa

tion depends upon the number of stations connected,

and in others it depends upon the number of messages

transmitted. In making the census report the actual

ownership of each line is used, so far as possible, to

determine whether to include it as a member of the

Bell system or as one of the several forms of associa

tions operated independently of the Bell system.

The statistics for the Bell system, therefore, represent

only the lines and stations reported by the company

as owned by it or by its subsidiary companies. In

addition, however, the American Telephone and Tele

graph Company (Bell system) reported the number of

stations on the lines that have contract agreements for

service at its various exchanges.

At the census of 1902 great difficulty was experi

enced in securing a satisfactory enumeration of the

small independent commercial and mutual telephone

companies and systems and of the independent farmer

or rural lines. Therefore a special effort was made at

the present census to enumerate all lines of this char

acter. In the first instance a card index was prepared

containing the names and addresses of all telephone

companies and independent farmer lines known to the

Census Bureau. The basis of this index or list was the

reports made at the census of 1902. But in order to

make it complete other sources of information were

utilized; the postmasters throughout the country

were required to furnish the names and addresses of all

telephone companies and of the owners of individual

farmer or rural lines operating in their cities or imme

diate vicinities; state officials were requested to fur

nish lists of the telephone companies in their respec

tive states, and fairly complete lists were received

from most of the states; county officials were requested

to furnish lists of the names and addresses of the

owners of farmer or rural telephone lines in their re

spective counties, and a great deal of information was

obtained from them ; all of the independent telephone

associations were requested to furnish the names and

addresses of their members, of any other companies

in the same neighborhood, and of the proprietors of

near-by independent farmer or rural lines known to

them ; and the names and addresses of telephone com

panies were obtained from the city directories for all

cities having a population of 50,000 or over, and from

lists kindly furnished by the publishers of Telephony's

Directory of the telephone industry.

Blank schedules soliciting the statistics required for

the census were mailed to all the companies and to

representatives of each of the independent farmer or

rural lines named on the lists prepared from these

sources, and in addition each company or person

addressed was requested to give the names and ad

dresses of all connecting farmer or rural lines and of

all other companies or lines in the vicinity. Many

additional names were secured by this means. The

preliminary lists prepared from these various sources

contained in the neighborhood of 35,000 names, a total

which, of course, included quite a large number of

duplications that had to be eliminated from the per

fected card index. The Census Bureau, however, not

yet satisfied that it had a complete list, divided the

United States into eighty-four enumeration districts for

making a personal canvass, and assigned one or more

special agents to do the work in each district. They

were given the names and addresses of all the telephone

companies and of the proprietors of the independent

farmer or rural lines located in their respective dis

tricts, and they were instructed not only to secure

reports from each company or line whose name they

had, but also to make careful inquiry for any other

companies and lines in operation in the district during

any portion of the year 1907.

It is believed that as a result of these efforts, returns

were secured from practically every company or line

that was in operation during any portion of the census

year.

Period covered.—The statistics cover the year ending

December 31, 1907, or the business year of each com

pany which most nearly conforms to that calendar

year. All statistics taken for a fixed date, such as cash

on hand, number of telephones or stations, and wire

mileage, are reported as of the last day of the business

year covered by the report taken for each company.

When possible, comparative data for the census year

ending December 31, 1902, and for prior censuses are

presented in connection with the data for 1907.

Since during the year 1907 many companies were

organized and many systems were installed, and a

number abandoned or absorbed by other companies,

the statistics do not represent a full year's operation

for every company reported. As the census can not

be taken instantaneously and the number of telephones

in operation changes daily, the numbers given in the

annual reports of many companies do not agree with

the number reported to the census for the date on

which its report was obtained. These conditions

should be considered in comparing the census figures

with those compiled for other purposes.

Limitations of the statistics.—As small commercial

systems owned by individuals and firms, many mutual

systems, and the farmer or rural lines generally have

no statistics concerning capitalization, and as many

could furnish no data in regard to income and expenses,

number of employees, salaries, wages, and some other

subjects that are covered in the reports of the larger

companies, it is impossible to compile for the entire

industry totals showing all of the detail called for by the

inquiries of the census schedule. In fact, the number
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INTRODUCTION. 13

of telephones and the miles of wire are the only facts

that could be collected for a great many of the inde

pendent farmer or rural lines and the small mutual

systems. Statistics of capitalization, income , expenses ,

number of employees, salaries, wages, and other fea

tures presented in the detailed tables have been secured

only for the commercial companies and the more im

portant mutual systems. Therefore the statistics on

these subjects do not represent all of the interests

operating the 12,999,369 miles of wire and the 6,118,578

stations or telephones reported for all classes of com

panies, systems, and lines.

In the cases of some companies which keep no ac

count books from which exact statistics concerning

their incomes and expenses during the year could be

obtained, estimates have been resorted to for approxi

mate data. The employees of some of the smaller

companies and systems do not devote their entire time

to the telephone business, and so the wages reported

by these companies are necessarily much lower than

the wages reported by companies whose employees are

paid for a full term of service.

The telephone companies do not limit their opera

tions to the state, county, or city in which their prin

cipal offices are located, but extend their lines irre

spective of the political subdivisions of the country.

In compiling the statistics it is impossible, in many

instances, to assign to eaeh state the amount of capital,

income, expenses, salaries, and wages that are incident

to the operation of the wires and telephones within its

limits. As a rule, the total for all items of this char

acter is credited to the state in which the general office

is located, but an exception is made in the case of the

American Telephone and Telegraph Company, which

segregated the statistics so as to assign to each state a

portion of each item commensurate with the equipment

located in it.

Systems or lines.—Throughout this report the desig

nations "company," "system," and "line" are fre

quently used as synonymous terms. They represent

a statistical unit, the connotation of which varies

slightly to meet the requirements of the different

methods of bookkeeping of the various companies and

the practice of the office in the compilation of the data.

There is an increasing tendency to bring independent

telephone lines under one ownership and direct their

operations from a central office. The industry is con

stantly undergoing changes in this respect. New com

panies are being organized and old systems consoli

dated or reorganized. On the whole these changes

increase the number of cases in which several lines are

considered as a single system.

As a rule, distinct ownership marks the separation

of the statistical units, and all exchanges and lines

operated under the same ownership are counted as a

single system. Where several lines are combined un

der one ownership, or several properties have been

brought under one management by purchase or stock

control, they are counted as one system. The subsidi

ary companies of the American Telephone and Tele

graph Company are, of course, counted as separate

units, as are the subsidiary companies of some other

large companies which furnished separate reports for

their subsidiary companies. Each independent

farmer or rural line and each independent commercial

or mutual company, however small, also is counted

as a separate system. The "number of lines" in the

tabulation therefore represents consistently the number

of separate ownerships, without regard to the character

of the ownership, and does not represent the number

of circuits or pole lines.

Since the meaning of the terms "system" and "line"

is not always the same, the number is no indication of

the magnitude of the interests nor is it a true guide

as to the number of exchanges. The process of con

solidation may have resulted in an actual decrease in

the number of companies, but at the same time the

number of exchanges, miles of wire, number of tele

phones, and amount of business transacted may have

increased.
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24 TELEPHONES.

Table 11.—COMMERCIAL SYSTEMS, MUTUAL SYSTEMS, AND INDEPENDENT FARMER OR RURAL LlNES-COMPARA

BLE ITEMS: 1907 AND 1902.

NUMBER OF SVSTEMS

iwi; 1902

Per

cent

of in

crease.

MILES OF WIRE.

1907

All systems and lines 22.971

Commercial systems 4,901

Mutual systems and independent fanner

or rural lines 18,070

Mutual systems 368

Independent farmer or rural lines. . 17, 702

9,136

3,157

I

5,979

994

4,985

151.4

55.2

202.2

12,999,369

12,418,042

581,327

95,033

486,294

1902

4,900,451

4,779,571

120,880

70,915

49, 965

Per

cent

of in

crease.

165. 3

159.8

8

PER CENT OF TOTAL.

NUMBER oF STATIONS OB

TELEPHONES.

1007

6,118,578

5,426,973

691,606

125,956

565,649

Per

!**►' cent

',**- ofin-

Number of

systems or

lines.

1907 1902

2,371,044

2,225,981

145,063

89,316

55,747

158.1

143.8

376.8

CO
1

100.0

21.3

7s. 7

1.6

77. 1

100.0

34.6

66. 4

10.9

54.6

Miles of wire.

1907

100.0

95.5

4.6

0.7

3.7

1902

100.

Number of

stations or

telephones.

1907

100 0

88.7

11. 3

2.1

9 2

1902

100.0

93. 9

6.1

3.8

2.4

i Increase or decrease not comparable.

Table 12 gives the statistics for the rural lines, by

classes and by geographic divisions, for the censuses of

1907 and 1902. The classes comprise the rural lines

owned by the commercial systems, together with all mu

tual systems (which are practically without exception

rural lines), and all independent farmer or rural lines.

Table 12.—RURAL LINES, CLASSIFIED AS COMMERCIAL, MUTUAL, AND INDEPENDENT FARMER OR RURAL-

NUMBER OF LINES, MILES OF WIRE, AND NUMBER OF STATIONS OR TELEPHONES, BY GEOGRAPHIC DIVISIONS:

1907 AND 1902.

,i NUMBER OF LINES. MILES OF WIRE. NUMBER OF STATIONS OR TELEPHONES.

DIVISION. Census.

1

Inde

pendent

farmer or

rural

lines.

Inde

pendent

farmer or

rural

lines.

Inde

pendent

farmer or

rural

lines.

i1 Total.
Commer

cial lines.

Mutual
Total.

Commer

cial lines.

Mutual

systems.
Total.

Commer

cial lines.

Mutual

systems. systems.

United States 1907 | 124,847

1902 21.577

106,777

15.598

1368 17.702

4.985

1,501,240

259,306

1.009,913

138,426

95.033

70,915

486, 294

49,965

1,464,773

266,968

773, 168

121.905

125,956

89,316

565, 649

55,747'994

North Atlantic 1907 19.749 18.391

947

15 1,343 180,445

18,069

141,259

14,152

6, 687 32. 499 I64.9:i2 : 112. mi 8,725

4.65G1902 1,151

1907 5.201

119 85 2,985 932 18.706 12,499 1,551

26, 334South Atlantic 4.221 15

73

965

448

87,520

17,824

47.207

7,629

7,456

4,549

32.857

5,646

64,149 25. 542

3.822

12.273

3,9951902 1,195 , 674

1907 83.566 71.876

11.268 3,451

316

712

11,374

4,171

1,086,263

205, «:o

701.485

108. 475

75. 142

57,837

309,636

39,348

1,057.043

226,606

562, 545

100,856

99.272

77,004

395 226

1902 | 18,069 13,186 48,746

71,159South Central 1907 9.926

1902 | 958

7,195

634

13

69

2,718

255

146,548

13,889

71,827 2,925

3,699

71,796 115,905

7,829

41,143

3,546

3.603

2,4926,564 3.626 1,791

1907 6,405

1902 | 204

5,094

157

9

21

1,302

26

90,464

3,864

48,135

1,606

2.823

1,845

39,506

413

62,744

2,559

31,337

1,182

2,083

1,169

29.324

208

1 Mutual companies reported 12,378 party lines.

The wire mileage and the number of telephones of

the commercial rural lines are included in the wire

mileage and the number of telephones given in other

tables for the commercial systems. The statistics

for the mutual systems and for the independent farmer

or rural lines present in full the number of systems, the

wire mileage, and the number of telephones for each

class. Mutual systems reported 12,378 party lines

in 1907 and 9,258 party lines in 1902, and the statistics

for these lines would be analogous in the main to those

for the rural lines owned by the commercial systems

and to those for the independent farmer and rural

lines. However, they would not include the total

wire mileage and the total number of telephones re

ported for the mutual systems, as many of the tele-

• Mutual companies reported 9,258 party lines.

phones are on single lines. Hence, as in the report

for the census of 1902, the total number of mutual sys

tems is used as the basis of comparison.

From Table 12 it appears that the greatest develop

ment of the rural telephone service of the country has

been reached in the North Central states. By the

end of 1907 these states contained 68.3 per cent of the

wire and 72.2 per cent of the telephones employed in

the rural service. While larger percentages of in

crease during the past five years are shown for other

geographic divisions, the amounts involved are not so

large.

Table 13 compares the statistics for the six states

in which rural lines have had the greatest develop

ment.
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RESOLUTION NO. 2013 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF ANACORTES CONCERNING 
THE DEVELOPMENT OF A FIBER-OPTIC-BASED INTERNET NETWORK 

Whereas the City of Anacortes has constructed a fiber optic network linking the Water 
Treatment Plant, the Wastewater Treatment Plant, and the various pump stations and other 
facilities that support the water and wastewater utilities for the purpose of telemetry and control 
of utility systems; 

Whereas the City of Anacortes has connected that telemetry fiber network to other city facilities, 
including City Hall; 

Whereas more than 1500 residents have responded to a City survey and shown overwhelming 
support for the City to move forward with a municipal fiber network; 

Whereas the City published a Request for Qualifications for Internet Service Providers 
interested in leveraging a future City-owned fiber optic network to supply Internet access to 
residential and commercial customers within the city; 

Whereas the Federal Communications Commission has recently repealed rules requiring "net 
neutrality," i.e., the principle that Internet service providers should treat all data on the Internet 
the same, not discriminating or charging differentially by user, content, website, platform, 
application, type of attached equipment, or mode of communication; 

Whereas the City has accepted a $205,000 grant (lnterlocal #262) from Skagit County through 
the Port of Skagit to support a countywide fiber optic network, wherein the Port agreed not to 
offer dark fiber leases or internet services west of the Swinomish Channel; 

NOW THEREFORE BE IT RESOLVED by the City Council of the City of Anacortes: 

Section 1. Findings. The City Council finds that: 

1. Information technology generally, and internet access specifically, plays an enormous 
role in our community today, and its impact to how we live, work, learn, and play, will 
continue to grow throughout the 21 51 century. 

2. Businesses, and some residents, have an existing need for internet access at symmetric 
gigabit or higher speeds. 

3. Businesses, residents, and the City will have an ever-growing need for high-speed, low­
latency internet access in the future, given expected technological developments, e.g. , 
ultra-high-resolution streaming television, ultra-high-resolution medical imaging, Smart 
Cities Initiatives, Internet of Things, 5G wireless, and self-driving vehicles. 

Resolution 2013 - 1 

1078



4. Businesses and residents currently have few options for internet access, with most 
options at various performance tiers available from only a single provider. 

5. World-class technology infrastructure, such as fiber-optic-based internet, helps 
communities attract invaluable human talent and capital, economic investment; create 
jobs; expand educational opportunities; improve telemedicine options, advance public 
safety, and position the community to take advantage of future technological innovation. 

6. Fiber optic networks are widely considered "future prooF because they transmit signals 
at the speed of light and are constrained only by the electronics that manage the system. 

7. Redundancy and resiliency of a fiber network is a critical part of making the City 
attractive to investment and economic development. 

8. Fiber optic internet access is currently provided by private entities in the City of 
Anacortes but is prohibitively expensive due to the high cost of deploying infrastructure 
and lacks a redundant loop to the Internet backbone. 

9. Private investment in capital-intensive technology infrastructure tends to converge 
around major metropolitan areas and population centers and is unlikely to occur 
organically in small cities like Anacortes. 

10. A City-owned fiber-optic-based network would promote competition among Internet 
service providers that can both provide low-cost connectivity options for those with low 
incomes and offer commercial and residential stakeholders connectivity options superior 
to existing choices. 

11. There is value in public ownership of critical infrastructure and utility services, like fiber­
optic-based internet. 

Section 2. Objectives. In implementing the directives below, the City Council intends that the 
City will accomplish the following objectives: 

1. Offer "future proof' fiber-optic-based internet access to City residences and businesses. 

2. Increase the resiliency of fiber-optic-based internet access throughout the County. 

3. Provide affordable access to fiber-optic-based internet access to City residences and 
businesses. 

4. Improve opportunities for economic development that utilizes and requires reliable and 
resilient fiber-optic-based networks. 

5. Improve quality of life and property values for residents that would connect to fiber-optic­
based internet, especially as the need grows for higher-bandwidth internet connections. 

Section 3. Directives. The City Council authorizes and directs the preparation of a business 
plan to implement the following: 

1. Build a redundant loop of fiber-optic-based internet access for the city. 

2. Build a fiber-optic-based network throughout the city capable of delivering symmetrical 
internet and other network services. 

Resolution 2013 - 2 
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3. Consider lease of dark fiber to other entities and businesses that require additional 
capacity or resiliency. 

4. Ensure net neutrality for all internet access provided by the City. 

5. Track revenues and expenses for the fiber optic system on its own balance sheet. 

6. Operate the fiber optic system in a self-sustaining way without unreimbursed subsidy 
from general fund revenues. 

7. Prioritize build out of the network within the City and its urban growth area, with intent to 
ultimately expand to serve the remainder of Fidalgo Island. 

PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF ANACORTES on this 

29 .. day of May,~ 

~~.MAYOR~ 

ATTEST: 

J'/td Q 
Steve D. Hoglund, City Clerk/Treasurer 

Resolution 2013 - 3 
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From:
To:
Cc:
Subject:
Date:

Terry Dillon
mitch@advancedstream.com

 Re: response...
Thursday, June 20, 2019 9:48:05 AM

Coax cable, fiber cable, coax/ fiber redundant rings and satellite dish farms are
Telecommunication network infrastructure mediums (physical material). 

Outside plant nodes, residential/business modems, settop boxes, routers, servers, switches,
sonet multiplexers, digital cross connect systems, network interface units  are
Telecommunications network infrastructure electronic transport devices which connect to the
chosen infrastructure medium (see above).

 TV channels, DS1’s, DS3’s, OC1’s, OC3’s, residential/business broadband services
(Internet), 10 Mb/s Ethernet, 50 Mb/s Ethernet, 100 Mb/s Ethernet,  1 Gb/s Ethernet  are
revenue generating Telecommunication services which are carried on electronic transport
infrastructure devices (see above) across the chosen physical medium (see above). 

Click! Network has multiple Telecommunication networks; Acorn (Power), I-net (COT), cable
modem, cable television, business data services, broadband services (ie, direct services to
COT Library system, etc.), internal LAN.

Click! Network is a Telecommunication Network selling Telecommunications services  is a
Telecommunications Network!

P.S. - The Washington “Utilities” commission regulates CenturyLink, which is a
Telecommunications company. The reason the UTC regulates them is they consider
CenturyLink a Utility.       

Sent from my iPad

On Jun 20, 2019, at 6:49 AM, <mitch@advancedstream.com> <mitch@advancedstream.com>
wrote:

Here is the sort of nonsense they are throwing at me…
Now I have sort all this out for the Judge by Monday..
Mitch

Mitchell Shook
Founder - CEO
Advanced Stream Broadband
P.O. Box 7641
Tacoma, WA 98417
Office (253) 627-8000
Mitch@Advancedstream.com

<Shook Opposition Reply.pdf>
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Terry Dillon 

 
 

1 

Summary 

A seasoned telecommunications professional skilled in management and 
technical disciplines.  Major strengths in network management, organization, 
planning and supervision.  Additional skills as a technical instructor, internal 
auditor, network security specialist, and a telecommunications technician.  A 
dependable, thorough, and well-organized leader who communicates 
effectively and is a strong team player. 

Business Experience 

Retired         2012 To Present 

Click! Network Tacoma, WA 

Network Operations Manager 2004 – 2012 

• Member of the Click! Network senior leadership team.
• Assembled organization; hired, supervised and mentored staff.
• Supervised and directed engineering staff responsible for Internet,

broadband, video, INET and business data networks design,
implementation and maintenance.

• Managed multiple Click! Networks; Cable modem Termination System
(CMTS), Hybrid fiber Coax (HFC), Institutional (INET), Element
Management System (EMS), Fiber Optic Cable, Synchronous Optical,
Metro Ethernet.

• Management of Click! video headend facility.
• Responsible for Network Operations Center.
• Answerable for network and service quality assurance.
• Developed and maintained highly reliable, redundant Internet bandwidth

Architecture.
• Accountable for annual capital and expense budgets.
• Internet, broadband, video, business data service customer interface and

sales and marketing support.
• Internet, broadband, video, business data network vendor acquisition and

management.
• Acquisition and growth of Internet and broadband carrier partnerships.
• Primary administrative and technical interface for City departments; City of

Tacoma IT, Tacoma Police, Tacoma Fire, Tacoma Library System, etc.
• Technical and support interface for ISP (Internet Services Providers) and

MSA (Master service Agreement) partners.
• Responsible for administration of Communications Assistance for Law Enforcement

Act (CALEA) requests.
• Representative on Click! Networks new product development team.
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Broadband Services Manager          1998 – 2004 

• Assembled organization, hired staff and produced and maintained budget.
• Directed engineering staff responsible for Internet, broadband network

design, implementation and maintenance.
• Supervised broadband services technicians responsible for installation and

maintenance of business Internet, broadband digital networks and
associated customer services.

• Managed extensive Internet Protocol Metropolitan Area Network.
• Answerable for 7x24 Internet/broadband network surveillance.
• Accountable for annual capital and expense budgets.
• Customer interface, sales and marketing support.
• Broadband services vendor acquisition and management.
• Development and growth of Carrier partnerships.
• Member of broadband product development team.
• Charter member Tacoma Technology Consortium.

Century Communications Gig Harbor, WA 

Circuit Design Engineer  1997 – 1998 

• Access carrier, special services, broadband and private line circuit design.
• Customer and marketing circuit design interface.
• Management of the facility equipment database.
• Provided technical assistance to employees as it relates to the circuit design function.

U S WEST Communications Seattle, WA 

Network Executive Staff; Internal Auditor, Manager  1995 – 1997 

• Performed internal operational audits for Network organization.
• Reviewed departmental compliance with policies and procedures.
• Evaluated existing business controls and their use.
• Recommended additional controls when appropriate.
• Determined extent to which company assets were protected and safeguarded.
• Audit findings and recommendations successfully supported process change
• Acted as a catalyst for continuous improvement.

Business and Government Services Center, Manager             1995 

1096



Terry Dillon 

3 

• Supervised 24 technicians responsible for maintenance of broadband
digital services in Washington, Oregon, and Colorado.

• Direct customer interface to remedy service problems.
• Acted as customer advocate with staff, engineering, and line management.
• Successfully facilitated occupational/management conflict resolution teams.

Network Executive Staff; Network Security Specialist, Manager         1992-1995 

• Administered corporate Information Asset Protection policy for 14 state
Network organization and approximately 25,000 employees.

• Developed and implemented Information Asset Protection awareness program.
• Directed network security programs.
• Conducted regional network element and intellectual property security reviews.
• Advised network employees on network element and intellectual property security.

Digital Systems Operations Center; Field Work Group Manager    1990 – 1992 

• Effectively supervised 18 technicians.
• Conditioned and maintained 130 subscriber loop carrier systems.
• Arranged and supported broadband digital systems at customer premise locations.
• Provisioned 3,500 broadband carrier service orders annually.
• Managed the U S WEST-Boeing broadband network, annual revenue $20M.
• Successfully managed broadband digital equipment for 16 central offices.

Digital Systems Operations Center; Provisioning and Restoration Manager 1988 -1990 

• Supervised 15 technicians and 3 clerks responsible for center.
• Successfully processed 7,000 broadband service orders per year.
• Facility Alarm Surveillance manager for Western Washington.
• Responsible for test equipment acquisition and inventory control for center.
• Organizational training coordinator.

Technical Course Development / Instruction, Manager  1985 –1988 
 

• Developed and delivered technical courses on broadband digital transmission system.
• Actively interfaced with internal, client, and vendor groups to successfully

plan and deliver current technical training.
• Delivered first course offering and trained other technical instructors.
• Determined if local course development was cost justified; if not, arranged

for vendor training.
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Pacific Northwest Bell Tacoma / Seattle, WA 
1979 –1985 

Facility Maintenance Center Field Technician 

• Installed and maintained first Fiber Optic transmission systems in Washington State.
• Accountable for extensive broadband digital network.
• Conditioned and sustained various digital technologies including broadband, pair-

gain, asynchronous/synchronous fiber optic, digital cross connect systems and fiber
optic cable termination equipment.

• Provisioned and maintained customer circuits; voice, toll grade, low speed
data, high capacity broadband circuits and central office trunking.

• Responsible for multiple vendor environments.
• Member of the Communications Workers of America.

Pacific Telephone San Francisco Bay Area, CA 1967 – 1979 

Digital Network Center Field Technician 

• Installed, provisioned and maintained inter-office and last mile broadband digital
communications systems and services.

• Member of the Communications Workers of America.
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THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
(P): 360-370-5186 

DECLARATION OF JAMES P. GRIFO 
ISO ANDERSON’S MPSJ - 1 - 
 

The Honorable Judge Bryan Chushcoff 
Department 4 

Hearing Date: July 1, 2022, at 9:00 a.m. 
 
 
 
 
 
 
 
 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

 
 
MITCHELL SHOOK,  
 

Plaintiff, 
 
 v. 
 
CITY OF TACOMA,  
 

Defendant. 

  
NO. 19-2-07135-0 
 
DECLARATION OF JAMES P. GRIFO 
IN SUPPORT OF PLAINTIFF’ 
ANDERSON’S MOTION FOR 
PARTIAL SUMMARY JUDGMENT – 
PART TWO 

 
THOMAS McCARTHY and CHRISTOPHER 
T. ANDERSON, 
 

Plaintiffs, 
 

v. 
 
CITY OF TACOMA, 
 

Defendant. 

  

 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

May 18 2022 8:30 AM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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WASHINGTON LAWS, 1985

light, heat, or power for hire; and any conduits, ducts or other devices, ma-
terials, apparatus or property for containing, holding or carrying conductors
used or to be used for the transmission of electricity for light, heat or power.

"Electrical company" includes any corporation, company, association,
joint stock association, partnership and person, their lessees, trustees or re-
ceivers appointed by any court whatsoever (other than a railroad or street
railroad company generating electricity solely for railroad or street railroad
purposes or for the use of its tenants and not for sale to others), and every
city or town owning, operating or managing any electric plant for hire
within this state. "Electrical company" does not include a company or per-
son employing a cogeneration facility solely for the generation of electricity
for its own use or the use of its tenants or for sale to an electrical company,
state or local public agency, municipal corporation, or quasi municipal cor-
poration engaged in the sale or distribution of electrical energy, but not for
sale to others, unless such company or person is otherwise an electrical
company.

"LATA" means a local access transport area as defined by the com-
mission in conformance with applicable federal law.

"Private telecommunications system" means a telecommunications sys-
tem controlled by a person or entity for the sole and exclusive use of such
person, entity, or affiliate thereof, including the provision of private shared
telecommunications services by such person or entity. "Private telecom-
munications system" does not include a system offered for hire, sale, or re-
sale to the general public.

"Private shared telecommunications services" includes the provision of
telecommunications and information management services and equipment
within a user group located in discrete private premises in building com-
plexes, campuses, or high-rise buildings, by a commercial shared services
provider or by a user association, through privately owned customer prem-
ises equipment and associated data processing and information management
services and includes the provision of connections to the facilities of a local
exchange and to interexchange telecommunications companies.

"((Telcphone)) Telecommunications company" includes every corpora-
tion, company, association, joint stock association, partnership and person,
their lessees, trustees or receivers appointed by any court whatsoever, and
every city or town owning, operating or managing any ((tclcphone-line-o.
p, t of ltli aljinc ... isedU , ini the conduuc.t of the tbusiums; of aftfou~l ding .,

pho,., o.iiiiiiiiicatiii)) facilities used to provide telecommunications for
hire, sale, or resale to the general public within this state.

(("Tel el e"u11  .... ,d,)) "Facilities" means lines, conduits, ducts,
poles, wires, cables, cross-arms, receivers, transmitters, instruments, ma-
chines, appliances, instrumentalities and all devices, real estate, easements,
apparatus, property and routes used, operated, owned or controlled by any
((telephone)) telecommunications company to facilitate the ((business- of

[ 1978 1
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affu, ee.pnic cok L ii I 1 a.ion)) provision of telecommunications
service.

((T...ap .. . y t..includes . ... _.p...at , . .. ....
t lln,jilt tock asUso.ation, iil and p.ion, , tei llsc;, int 0Ut ,U-

. it..........d by any con, t wI U., ..... a ti tianagy
inglpline o, pat eleti.,f lilne used in tie conduct of th

bus~liess o U fi dn fblll .lll hUille comu ni ati onll l by telegra h i tinJl this sta, t l~lle.

ielegll llie" lllud t.. uitsu, po lle, wire, c .ros-at iin, i -
stittincelir.s, machlineslli , ali ancllles~

'
,llll UIns ~IlmllLaltel andl Call d~eices~, ,mal il

tatc, eae entLl , appar atus, pri per ty aid tuute ui o Jeted o UWied by

al tele l e ipatly u Falilita.e te business of i Ui -

tion by teleg +ri))
"Telecommunications" is the transmission of information by wire, ra-

dio, optical cable, electromagnetic, or other similar means. As used in this
definition, "information" means knowledge or intelligence represented by
any form of writing, signs, signals, pictures, sounds, or any other symbols.

"Water system" includes all real estate, easements, fixtures, personal
property, dams, dikes, head gates, weirs, canals, reservoirs, flumes or other
structures or appliances operated, owned, used or to be used for or in con-
nection with or to facilitate the supply, storage, distribution, sale, furnish-
ing, diversion, carriage, apportionment or measurement of water for power,
irrigation, reclamation, manufacturing, municipal, domestic or other benefi-
cial uses for hire.

"Water company" includes every corporation, company, association,
joint stock association, partnership and person, their lessees, trustees or re-
ceivers appointed by any court whatsoever, and every city or town owning,
controlling, operating, or managing any water system for hire within this
state: PROVIDED, That it shall not include any water system serving less
than sixty customers where the average annual gross revenue per customer
does not exceed one hundred twenty dollars per year.

"Cogeneration facility" means any machinery, equipment, structure,
process, or property, or any part thereof, installed or acquired for the pri-
mary purpose of the sequential generation of electrical or mechanical power
and useful heat from the same primary energy source or fuel.

"Public service company" includes every gas company, electrical com-
pany, ((telephon )) telecommunications company, ((kleiraphi ,conpaniy))
and water company. Ownership or operation of a cogeneration facility does
not, by itself, make a company or person a public service company.

The term "service" is used in this title in its broadest and most inchi-
sive sense.

NEW SECTION. Sec. 3. Telecommunications companies may petition
to be classified as competitive telecommunications companies under section
4 of this act or to have services classified as competitive telecommunications

[ 1979 1
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Sec. 17. Section 80.36.030, chapter 14, Laws of 1961 and RCW 80-
.36.030 are each amended to read as follows:

Such ((telgiph o, telepun.)) telecommunications company may ap-
propriate so much land as may be actually necessary for its telecommuni-
cations line ((of tJele,.aph oi tlephon)), with the right to enter upon lands
immediately adjacent thereto, for the purpose of constructing, maintaining
and operating its line and making all necessary repair. Such ((teleraph -r
telephone)) telecommunications company may also, for the purpose afore-
said, enter upon and appropriate such portion of the right-of-way of any
railroad company as may be necessary f r the construction, maintenance
and operation of its ((telegrph- r-'. -one)) telecommunications line:
PROVIDED, That such appropriation shall not obstruct such railroad of
the travel thereupon, nor interfere with the operation of such railroad.

Sec. 18. Section 80.36.040, chapter 14, Laws of 1961 and RCW 80-
.36.040 are each amended to read as follows:

Any ((telegraph o, telph,one ,ourputiu,, or)) telecommunications
company, or the lessees thereof, doing business in this state, shall have the
right to construct and maintain all necessary telecommunications lines ((of
telegaph o. telephone)) for public traffic along and upon any public road,
street or highway, along or across the right-of-way of any railroad corpo-
ration, and may erect poles, posts, piers or abutments for supporting the in-
sulators, wires and any other necessary fixture of their lines, in such manner
and at such points as not to incommode the public use of the railroad or
highway, or interrupt the navigation of the waters: PROVIDED, That when
the right-of-way of such corporation has not been acquired by or through
any grant or donation from the United States, or this state, or any county,
city or town therein, then the right to construct and maintain such lines
shall be secured only by the exercise of right of eminent domain, as provid-
ed by law: PROVIDED FURTHER, That where the right-of-way as here-
in contemplated is within the corporate limits of any incorporated city, the
consent of the city council thereof shall be first obtained before such ((tele-
grapha r telep h..)) telecommunications lines can be erected thereon.

Sec. 19. Section 80.36.050, chapter 14, Laws of 1961 and RCW 80-
.36.050 are each amended to read as follows:

Every railroad operated in this state, and carrying freight and passen-
gers for hire, or doing business in this state, is and shall be designated a
"post road," and the corporation or company owning the same shall allow
((t egraph a1d t....lphoe)) telecommunications companies to construct and

maintain ((t egraph and te , lep,..)) telecommunications lines on and
along the right-of-way of such railroad.

In case of the refusal or neglect of any railroad company or corpora-
tion to comply with the provisions of this section, said company or corpora-
tion shall be liable for damages in the sum of not less than one thousand

[1987 1
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dollars nor more than five thousand dollars for each offense, and one hun-
dred dollars per day during the continuance thereof.

Sec. 20. Section 80.36.060, chapter 14, Laws of 1961 and RCW 80-
.36.060 are each amended to read as follows:

Any person who wilfully and maliciously does any injury to any ((teke-
graph or telephoe)) telecommunications property mentioned in RCW 80-
.36.070, is liable to the ((corporation or)) company for five times the
amount of actual damages sustained thereby, to be recovered in any court
of competent jurisdiction.

Sec. 21. Section 80.36.070, chapter 14, Laws of 1961 and RCW 80-
.36.070 are each amended to read as follows:

Any person who injures or destroys, through want of proper care, any
necessary or useful fixtures of any ((tkyaph ui tek~lephon. co,-p rtioi or))
telecommunications company, is liable to the ((corporationa )) company
for all damages sustained thereby. Any vessel which, by dragging its anchor
or otherwise, breaks, injures or destroys the subaqueous cable of a ((tel--
,ph or teo.,,,, ,..,,p,atu,, or)) telecommunications company, subjects

its owners to the damages hereinbefore specified.
No ((tI apl i O ptl InueIII cfpoiuiaii o)) telecommunications com-

pany can recover damages for the breaking or injury of any subaqueous
((telegraph)) telecommunications cable, unless such ((corpor-,tion ,-))
company has previously erected on either bank of the waters under which
the cable is placed, a monument indicating the place where the cable lies,
and publishes for one month, in some newspaper most likely to give notice
to navigators, a notice giving a description and the purpose of the monu-
ments, and the general course, landings and termini of the cable.

Sec. ?2. Section 80.36.080, chapter 14, Laws of 1961 and RCW 80-
.36.080 are each amended to read as follows:

All rates, tolls, contracts and charges, rules and regulations of ((te--
phun and tJl,,ap,)) telecommunications companies, for messages, con-
versations, services rendered and equipment and facilities supplied, whether
such message, conversation or service to be performed be over one company
or line or over or by two or more companies or lines, shall be fair, just, rea-
sonable and sufficient, and the service so to be rendered any person, firm or
corporation by any ((telpho,-,. o. telgraph)) telecommunications company
shall be rendered and performed in a prompt, expeditious and efficient
manner and the faciliti,-s, instrumentalities and equipment furnished by it
shall be safe, kept in ,ood condition and repair, and its appliances, instru-
mentalities and service shall be modern, adequate, sufficient and efficient.

Sec. 23. Section 80.36.090, chapter 14, Laws of 1961 and RCW 80-
.36.090 are each amended to read as follows:

[ 1988 1

Ch. 450
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WASHINGTON LAWS, 1985

((telephon company o, tlgiapf)) telecommunications company refund or
remit, directly or indirectly, any portion of the rate or charge so specified,
nor extend to any person or corporation any form of contract or agreement
or any rule or regulation or any privilege or facility except such as are
specified in its schedule filed and in effect at the time, and regularly and
uniformly extended to all persons and corporations under like circumstances
for like or substantially similar service.

No ((telephone company o, tlegraph)) telecommunications company
subject to the provisions of this title shall, directly or indirectly, give any
free or reduced service or any free pass or frank for the transmission of
messages by ((either telepho, or telegraph)) telecommunications between
points within this state, except to its officers, employees, agents, pensioners,
surgeons, physicians, attorneys at law, and their families, and persons and
corporations exclusively engaged in charitable and eleemosynary work, and
ministers of religion, Young Men's Christian Associations, Young Women's
Christian Associations; to indigent and destitute persons, and to officers and
employees of other ((tephone coIIpanies, telegraph)) telecommunications
companies, railroad companies, and street railroad companies.

Sec. 28. Section 80.36.140, chapter 14, Laws of 1961 and RCW 80-
.36.140 are each amended to read as follows:

Whenever the commission shall find, after a hearing had upon its own
motion or upon complaint, that the rates, charges, tolls or rentals demand-
ed, exacted, charged or collected by any ((teleg. ,p, company u1 teep )
telecommunications company for the transmission of messages by ((tte-
graph oi te, )) telecommunications, or for the rental or use of any
((t 1 elegraph,,, kpc li ei, -,, o, any tel,, )) telecommunications line,
instrument, wire, appliance, apparatus or device or any ((tclephone)) tele-
communications receiver, transmitter, instrument, wire, cable, apparatus,
conduit, machine, appliance or device, or any ((telephone)) telecommunica-
tions extension or extension system, or that the rules, regulations or prac-
tices of any ((telegrkaph C0i11paiy 01 tel pl101,c)) telecommunications
company affecting such rates, charges, tolls, rentals or service are unjust,
unreasonable, unjustly discriminatory or unduly preferential, or in anywise
in violation of law, or that such rates, charges, tolls or rentals are insuffi-
cient to yield reasonable compensation for the service rendered, the com-
mission shall determine the just and reasonable rates, charges, tolls or
rentals to be thereafter observed and in force, and fix the same by order as
provided in this title.

Whenever the commission shall find, after such hearing that the rules,
regulations or practices of any ((telegraph ciiipaiiy o, tel o )) tele-
communications company are unjust or unreasonable, or that the equip-
ment, facilities or service of any ((telgraph compaiiy o, telephon,))
telecommunications company is inadequate, inefficient, improper or insuffi-
cient, the commission shall determine the just, reasonable, proper, adequate

1 1991 ]

Ch. 459
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Tacoma City of Tacoma City Council Action Memorandum 

TO: 
FROM: 

Elizabeth Pauli, City Manager ~ f ~ 
Jeff Lueders, Cable Communications & Franchise Services Manager, CMO/MCO , r, 
Tanisha Jumper, MCO / 

COPY: 
SUBJECT: 

DATE: 

SUMMARY: 

City Council and City Clerk 
Ordinance- Cable TV Franchise Agreement with Rainier Connect North, LLC -City 
Council meeting 12/10/19 
November 20, 2019 

The purpose of the memo is to request that the City Council review and consider for approval the 
Ordinance regarding a Cable TV Franchise Agreement between Rainier Connect North, LLC, and the 
City of Tacoma. Given the current transition with Click and the fact that the Cable TV Franchise-like 
agreement with Click is expiring at the end of 2019 (December 31 ), Staff and Outside Counsel have 
reviewed the situation and determined this is the best course of action. We then engaged in negotiations 
with Rainier Connect and their Counsel and have come to terms on this agreement. We are requesting 
your approval of this Ordinance. 

STRATEGIC POLICY PRIORITY: 
• Ensure all Tacoma residents are valued and have access to resources to meet their needs - This 

agreement enables another Cable TV Provider to enter the community and in doing so creates a 
competitive marketplace and allows our residents and businesses to have a choice, it also allows 
the City of Tacoma to continue to collect Franchise and PEG Fees per Federal Law which go 
directly into our Communications effo1ts. 

• Foster a vibrant and diverse economy with good jobs for all Tacoma residents - This agreement 
allows another Cable TV provider into the community to offer their services, creating a competitive 
marketplace, and additional jobs in the community. 

• Cultivate a vibrant cultural sector that fosters a creative, cohesive community - Through the 
negotiated terms of this agreement we will continue to provide Educational and Government 
Access channels in HD and the funding provided will allow for continued programming efforts 
such as Art town, Business Matters, and CityLine, which provide ample oppo1tunities for the 
creative sectors of our community to share information about what they are doing. 

• Assure outstanding stewardship of the natural and built environment - Through this agreement we 
regulate the proper use of the City's Right of Way and in doing so protect residents and businesses. 

BACKGROUND: 
The City of Tacoma has been fortunate to have two Cable TV Providers over the past 20 years (Comcast 
and Click). With Click's depaiture it is necessary for the City of Tacoma to have a Cable TV Franchise 
with the new provider, Rainier Connect N01th, LLC. 
The Government Pe1formance and Finance Committee considered this request for Ordinance at their 
November 5, 2019 meeting and approved this to be brought forward to the entire City Council for 
consideration and approval. 

Revised: 1/30/2017 
1 
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Tacoma City of Tacoma City Council Action Memorandum 

ISSUE: 
This new 20 year agreement coincides with the IRU that Rainier Connect N011h, LLC is signing with the 
City of Tacoma/Tacoma Public Utilities to lease the TPU Commercial Network. This agreement 
preserves all of our rights as set fo11h in Federal Law under the Cable Act, State Law, and Municipal 
Code (Title 16A). 

ALTERNATIVES: 
If the City of Tacoma did not agree to a Cable TV Franchise Agreement with Rainier Connect North, 
LLC, we would then be in conflict with Federal Law Requirements. In addition, we would lose annual 
revenue of approximately $992,032 in Franchise Fees and EG Fees. 

RECOMMENDATION: 
Staff recommends approval of this request for Ordinance for a Cable TV Franchise Agreement between 
the City of Tacoma and Rainier Connect North, LLC. The approval of this Ordinance will allow the 
seamless transition from Click to Rainier Connect No11h, LLC, for Cable TV Services which will allow 
the City of Tacoma to continue to Regulate our Right of Way protecting our Residents and Businesses 
along with continuing to receive Franchise Fees and EG Fees which allow the continued operation of the 
communications office. 

FISCAL IMP ACT: 
Franchise Fee Revenues are based on a 5% gross earnings and an additional 1 % for PEG Fees, 
which is directly impacted by the number of cable TV customers. PEG fees directly support capital 
purchases related to cable TV communication related infrastructure. 

REVENUES: 

FUNDING SOURCE 
COST OBJECT 

COST ELEMENT TOTAL AMOUNT 
( CC/WBS/ORDER) 

1431 - MCO & TV Tacoma 638140 4315351 $820,000 
1431 -PEG 638500 4315750 $172,032 

TOTAL $992,032 

FISCAL IMP ACT TO CURRENT BIENNIAL BUDGET: $992,032 

ARE THE EXPENDITURES AND REVENUES PLANNED AND BUDGETED? Yes 

2 
Revised: 1/30/2017 
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ierce County e 
ffice of the County Council 

930 Tacoma Avenue South, Room 1046 

Tacoma. Washington 98402-21 76 

FA% (253) 798-7509 
1-800-992-2456 

(253) 798-7777 

May 20,2005 

Diane R. Lachel 
Government and Community Relations Manager 
Click! Network 
3628 South 35* Street 
Tacoma, WA 98409-3 192 

Dear Ms. Lachel: 

Enclosed is a copy of the recorded version of Ordinance No. 2004-43 for your records. 
The 12-digit number below the bar code is the recording number that was assigned by 
the Office of the Pierce County Auditor at the time of recording. 

Hyou have any questions, please contact me at (253) 798-6065. 

Sincerely, 

Denise D. Johnson 
Clerk of the Council 

c: Jerry West (wkcorded Proposal) 

Enclosure 
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F I L E  NO. 80-A 

Sponsored by: Councilmember Shawn Bunney 

Requested by: County Executive 

PROPOSAL NO. 2004-43 

ORDINANCE NO. 2004-43 

AN ORDINANCE OF THE PIERCE COUNTY COUNCIL FINDING THE PROPOSES NON- 

EX~L~~IVE”TELECOMMUNI~ATIONS FRANCHISE TO THE CITY OF 

TACOMA, DEPARTMENT OF PUBLIC UTILITIES, LIGHT 

DIVISION, FOR A TELECO-ICATIONS NETWORK IN PIERCE 

COUNTY TO BE IN THE PUBLIC INTEREST; SETTING FORTH 

TERMS AND CONDITIONS ACCOMPANYING THE GRANTING OF THE 

TELECOMMUNICATIONS FRANCHISE; PROVIDING FOR THE 

REGULATION OF CONSTRUCTION, OPERATION, MAINTENANCE, 

AND USE OF THE NETWORK; PRESCRIBING REMEDIES FOR THE 

VIOLATION OF THE PROVISIONS OF THE FRANCHISE; AND 

AUTHORIZING THE COUNTY EXECUTIVE TO ENTER INTO THE 

FRANCHISE AGREEMENT. 

WHEREAS, The City of Tacoma, Department of Public Utilities, 

Light Division, doing business in the State of Washington, has 

applied for a non-exclusive telecommunications franchise to 

construct, operate, and maintain telecommunications facilities 

upon, in, under, across, along, and over certain County roads, 

highways, and other County property in Pierce County, Washington as 

hereinafter set forth; and 

Page 1 of 3, Ordinance No. 2004-43 
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WHEREAS, Said application came on regularly for hearing before 

the Pierce County Council on the date set forth below under the 

provisions of Chapter 36.55, Revised Code of Washington and Chapter 

12.34, Pierce County Code; and 

WHEREAS, It appears to the Council that notice of said hearing 

has been duly given as required by law and that it is in the public 

interest to grant the Franchise; NOW, THEREFORE, 

BE IT ORDAINED by the Council of Pierce County: 

Section 1. The Pierce County Council hereby finds that the 

Telecommunications Franchise, a copy of which is attached hereto 

and incorporated herein as Exhibit "A" to the City of Tacoma, 

Department of Public Utilities, Light Division, is in the public 

interest. 

Section 2. The Pierce County Council hereby authorizes the 

County Executive to enter into the attached franchise agreement, 

authorizing the City of Tacoma, Department of Public Utilities, 

Light Division to construct, operate, and maintain a 

telecommunications facilities system in, across, under, upon, 

along, and over County roads, rights-of-way, highways, and County 

property in Pierce County, Washington as described below: 

Page 2 of 3, Ordinance No. 2004-43 
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All County roads lying within Townships 19 North through 

22 North, inclusive, of Range 1 West, Willamette 

Meridian, and all County roads lying within Townships 15 

North through 22 North, inclusive, of Ranges 1 East 

through Range 9 East, Willamette Meridian, and lying 

within the boundaries of Pierce County, Washington. 

U L  PASSED this 14 day of b p , , L e / ?  , 2004. 

ATTEST : 

.IjL-.& . l a  
Denise D. Johnson 

Y 

Clerk of the Council 

Approved As To Tor" Only: 

PIERCE COUNTY COUNCIL 
PIERCE COUNTY, Washington 

&$giZ&&& ncilmeder Harold Moss 

vouncil Chair 

PIERCE COUNTY EXECUTIVE 

Date of Publication of 
Notice of Public Hearing: /)dd&&.%%2YY%?+&&e7/ /,>my 
Effective Date of Ordinance: &LO-&.+, 26, J&JL/ 

Page 3 of 3, Ordinance No. 2004-43 
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ARTICLE I1 - FRANCHISE 

Section 1. Grant of Broadband Telecommunications Franchise. 

A. Grant of Franchise. Subject to obtaining any permits as 

might be required under the County's Charter or Code or other 

applicable Laws (and subject to Grantee obtaining any 

additional necessary agreements, approvals or authorizations 

from any entity which owns poles or any other third party 

rights), the County hereby grants on a non-exclusive basis as 

provided in Pierce County Code 1 2 . 3 4 . 4 2 0  authorization for 

Grantee to attach, install, operate, maintain, remove, 

reattach, reinstall, relocate, and replace Facilities within 

the Rights-of-way in unincorporated Pierce County for the 

purposes of providing Services to Persons located within or 

without the limits of the County. Exhibit I represents the 

initial phase of the location of the network which grantee 

intends to install. Any work performed pursuant to the rights 

granted under this Franchise may, at the County's option, be 

subject to the prior review and approval of the Director of 

Public Works and Utilities. During the term of this 

Franchise, the location of Facilities installed by Grantee or 

its designee shall be disclosed, in writing, to the County by 

Grantee within ten days before its installation, removal, or 

relocation. Such disclosures shall be incorporated in 

Exhibit I by way of a modification to this Franchise 

Agreement and shall not change except upon submittal of a 

revised Exhibit I, and a written request for a modification 

Exhibit "A" 
Page 5 of 38,  Ordinance No. 2 0 0 4 - 4 3  
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ARTICLE XV - PERMITS, INITIAL SERVICE AREA AND 

CONSTRUCTION STANDARDS 

Section 1. I n i t i a l  Service Area and General Standards. 

A. Permits. Grantee shall comply with Section 12.34.600 of the 

Pierce County Code. In addition thereto, Grantee shall apply 

for a construction Permit prior to beginning any work in a 

Public Way or Right-of-way generally including the opening of 

any street in County and shall comply with Chapters 12.04 and 

12.32 of the County Code. No work, other than emergency 

work, shall commence without such Permit pursuant to the 

Pierce County Code Section 12.34.710. Emergency repairs 

shall be made immediately with notice to County no later than 

the next business day. Grantee shall further comply with 

Sections 12.34.700, 12.34.705, and 12.34.715 of the Pierce 

County Code which generally apply to construction standards, 

construction codes, utility Right-of-way permits and 

applications. 

8. Network Planning. The Grantee and the County shall make 

reasonable good faith efforts to advise each other of plans 

and programs, both long and short range, for the placement of 

Facilities in Rights-of-way, and other Public Property which 

might affect the other party or require its coordination. 

C. Limited Access. The County reserves the right to limit or 

exclude Grantee's access to a specific route, public right- 

of-way or other location when there is inadequate space, a 

pavement cutting moratorium, unnecessary damage to public 

Exhibit "A" 
Page 25 of 38, Ordinance No. 2004-43 
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3 

4 

5 11 

Section 11. Authorization. 

The undersigned respectively represent and warrant that its 

signatory is duly authorized and empowered to sign this Franchise 

Agreement 

611 IN WITNESS WHEREOF, the parties hereto have caused this Franchise 

7 

8 

- 

Agreement to be executed as of the d/ day of %/& , 
2 0 0 6  

911 

12 

13 

14 

15 

10 

11 
Attest: 

St v n J. flein 
.#intendent, Tacoma Power 

COUNTY OF PIERCE 

Grantee 

16 11 Attest: BY 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Mark Crisson 
Director of Utilities 

Its 

Dated 

Exh i b i t 'I A '' 
Page 3 8  of 3 8 ,  Ordinance No. 2004-43 
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930 Tacoma Avenue South. Roam 1046 
Tacoma, Washington 98402-21 76 
12531 796-7777 
FAX 12531 798-7509 
1-800-992-2456 

PIERCE COUNTY COUNCIL 
PUBLIC MEETING 

NOTICE 

11 PROPOSAL NO. 2004-43, AN ORDINANCE OF THE PIERCE COUNTY COUNCIL 
FINDING THE PROPOSED NON-EXCLUSIVE TELECOMMUNICATIONS 
FRANCHISE TO THE CITY OF TACOMA, DEPARTMENT OF PUBLIC UTILITIES, 
LIGHT DIVISION, FOR A TELECOMMUNICATIONS NETWORK IN PIERCE COUNTY 
TO BE IN THE PUBLIC INTEREST; SETI'ING FORTH TERMS AND CONDITIONS 
ACCOMPANYING THE GRANTING OF THE TELECOMMUNICATIONS FRANCHISE; 
PROVIDING FOR THE REGULATION OF CONSTRUCTION, OPERATION, 
MAINTENANCE, AND USE OF THE NETWORK; PRESCRIBING REMEDIES FOR 
THE VIOLATION OF THE PROVISIONS OF THE FRANCHISE; AND AUTHORIZING 
THE COUNTY EXECUTIVE TO ENTER INTO THE FRANCHISE AGREEMENT. 

MEETING DATE: 

TIME: 

*PLACE: 

C 0 N T A C T : 

Tuesday, December 14,2004 

5 p.m. 

County Council Chambers, Room 1045 
County-City Building 
930 Tacoma Avenue South 
Tacoma, Washington 

Steve Gross, Deputy Legal Counsel, (253) 798-7579 or the Council 
Office at (253) 798-7777. 

This proposal is scheduled for final consideration at this meeting. The Council encourages 
public participation. Public testimony will be taken. Written comments are welcome as well. 

* Each year the Council holds at least one evening meeting in each Council District. 

Council meetings are audio recorded. Audio equipment is available for the 
Hearing Impaired. Please contact the Receptionist for assistance. 
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Tb• suprn• duty ot- tdl• natl�n l• t.he cons•r•a\lon of human 

reaour-oee through a vea\�_y •nl Tg•d •eaeur• ot s-001al and ln us\r tal 

Jvet.loe. J b•ll ve ln t.ba pr1notple ot ■lnlmua w s• a\andard tor 

woaen ln ·lnduatry. Cblld labor le e aoctal orlm• and abould be out.-

lawed aa tull7 and 0011pletely ae was huaan slavery. her• can be no 

■ate\7 tor any on under th• erlcan tlag •o lon.a a■ we oonfron-t. th• 

eordid 8P•c\aole ot 111lll·lons ot 141• adult.a while children l bor h1 

lnduetry. Tb• marloan peopl e 1111st set tb•s•lvaa resolutely t.o 1.he 

t s of' •r.adlcatlng thla scours•• 

Tb• wat.er power resources of tblo nation 'belong to the •o le. 

It would be a oalaalty ot \be greatest magnitude for t.b• tQ rt 1th 

t.bl I; one of' tile gre \est her! t. ge t.bat,. ever c \o any peo le. 

rlght or the people w develop und•r publlo ownership tb1s gre tr•­

•ouro• 1• beyond oballens•• The remark bl• t.blng la th t. this n tur 1 

rlght ha •••r been subj cted to cb llenge. '• WOllld re ar l't, a 

aoolal orlm• ot \be tire\ aagnlt.ude t.o glv• to prlva.t.e oor or tton 

1.he oo ntrol o.t t.be alr by vt.r\ue ot blob lt alght co■pel ol\1zenas to 
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P•a• .4. 

wear ••t•r• and buy the lr t.h•y breathe ·by \he out.le toot.. nd yet., 

•• have coaplaoently perait�•4 rlvate oorporatlone \o se1z· upon a

vl tal M seenti 1--t.h• • .ters ot the natl-on d subJeot t.be■ to rl­

vate explol ta\1on. · ere l t, poaal bl t.o selz upon and control the

r lnfall and paroel lt ou\ o far · re at rt. tixe by r ln truGt, 

th• s me lnt,er·eat.s woul do t.h t, v ry t.hlng. 

The power tru t of thla n �ton h junte v ry st nd rd ot

1.t.h the UblSa. It bas 4.ebauch d our insti-

tut.lone of learntns and our ,legl . tl v bodl • It h br z nly 

gouged the pooketboo • of the people t.o lnt in flood of ro ea ·n a 

calcul te to d c•f.ve · he public m1nd. Its victim have b en comp lled 

\o pay tor t,he flood ot corrupt.ion 1\ b loosed upon the country. 

It As ae\ u a lons tr 1n or abuses and usurp t1on or porVer, ur u­

ln lnv r1•111y the a o,bJ at h1ch 1 redu.o1n th• f raertc n eo l 

·io a st,ate of vass4..1age to the gr t i 1ns1.rwaont o lund r the 

world has yet. prod oe4. The peopl ust not. only de roy th po er 

or tht ln ol ent c,r e.nlzatl n, but rl t.-e lnt.o 1.ll 1 s -of t.be l nd 

ne gu r s  tor tu-t.ure ecurtt.y in t UC nst.rous 1nv 1o.n of 
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Purpose of this Magazine

HE purpose of this magazine is to present the

facts about public utilities, both privately and

governmentally owned; to inform its readers about

these important industries in which all citizens are

vitally interested.

Dedicated to the public service, to the highest good

of the taxpayer, this magazine is opposed to govern

ment ownership and operation of public utilities be

cause it believes paternalism is the antithesis of indus

trial freedom and independence.

In steam and electric railways, in telegraphy and

telephony, in electric and gas lighting, heating and

power, the United States leads the world as the result

of the genius, thrift and economy of individual initia

tive and private enterprise.

Political conditions in this country, as experience

proves, defeat economic and the most efi‘icient opera

tion of public utilities by city, state or federal govern

ment. Experience also proves that government oper

ation of public utilities burdens the taxpayers with

great economic waste.

Experience convinces this magazine that the public

can secure the best possible service at the lowest pos

sible cost by leaving the ownership and operation of

steam and electric railways, electric light and power,

gas, water and telephone properties to individuals of

technical knowledge and practical training under such

governmental regulation as will best protect the inter

ests both of the public and the companies.

The sinking of the ships surrendered by Germany

would be altruism carried to the point of self

defeat.

“Thank God, the government at Washington still

lives,” seems to lose its fervor with the president,

the secretary ‘(if state and george creel in far-ofl'

France.

Mayor Hylan appointed \V. R. Hearst chairman

of the New York committee to welcome our home

coming soldiers. The precedent having been estab

lished by our largest city, it is now in order to ap

point Victor Berger as the head of the Milwaukee

reception committee. \Vhile it is yet time, we want

to suggest to Bill and Victor that the proper dress

for occasions of this kind may include a plug hat

and a frock coat, but certainly not a red cravat.

 

Protecting Public Utilities

To the everlasting credit of the thousands of pub

lic utility operators of this country it may be said

that only two or three of them have joined the so

cialistic movement for municipal ownership. Dur

ing the past three or four years and at this time,

with operating expenses sky-high and with capital

charges almost prohibitive, the operation of a pub

lic utility has been nothing less than a big job for a

big man. And the biggest part of the job calling for

the biggest part of the man has been to keep the

utility out of the bankruptcy courts. The selling

prices of utilities cannot be raised at the will of the

operators to meet advanced costs—and it has re

quired the utmost in intelligent, patient, yet vigorous,

effort to secure from some reluctant state commis—

sions and city councils and some slow-going courts

the legal authority to fit rates to costs. It should

be said here that some state (OIDIIllSSlODS and some

city councils have granted just relief promptly, but

even with these the burden of proof was carried by

the utility operators.

The public should know, and it does in most cases,

that no increase in rates has been sought for the

purpose of adding to the profits of the owners of the

property. In every case the etTort has been to se

cure only such an increase as would cover the ad

vanced operating expenses and fixed charges, in

cluding only such return on investment as was

necessary to maintain the property in eflicient oper—

ation and development.

In these trying times for the utility operators

there have been and are three courses for them to

pursue.

First—To keep the utilities in experienced and

competent hands and thus assure the best possible

service to the public; to make an honest and ener

getic effort for such fair and reasonable compensa

tion as will protect the service for the public and the

property for its owners.

Second—To turn the utilities over to the bank

ruptcy courts and force the public to pay such rates

for the service as the courts may find it necessary

to order. -

Third-To unload the utilities, with all their re

sponsibilities, on the municipalities and let the tax

payers pay the losses. '

Of these three courses, over 99 per cent of the

utility operators have chosen the first, which is the

most diflicult, and in this they have shown an un

selfish devotion to the public interest. The road to

bankruptcy or to municipal ownership is much
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easier, but to take it means deterioration of the serv

ice to the public and either higher rates or the

saddliig of heavy losses upon the taxpayers. The

two or three utility operators who have sought to

unload their properties on the municipalities have

had but one desire-and that was to save their in

vestors’ money.

Again we say it is to the everlasting credit of

the utility operators of this country that over 99 per

cent of them have stood and are standing firmly

against the waste, extravagance and inefficiency of

bankrupt and munioipally owned and operated pub

lic utilities.

A Mighty Reform lmpends

For twelve years this magazine has been pointing

to the Sanitary District of Chicago as the greatest

sink-hole for taxes existent in this country. The

Sanitary District was created many years ago for

the primary purpose of building and maintaining a

drainage canal to divert sewage from Lake Michi

gan and thus remove the contamination of Chi

cago’s water supply. The legislation necessary for

its creation was put through with the understanding

at the time that the canal could be built for

$20,000,000 and the cost of its maintenance and ad

ministration would be covered by the revenue from

the sale of its water power and the lease of lands

abutting the canal.

Like all other municipal undertakings the cost of

the canal exceeded the preliminary estimate—in this

case the excess being a trifle of about $80,000,000.

Instead of making the expenses of maintenance and

administration out of the sale of water power and

land leases, as promised at the beginning, the drain

age district trustees are taking it out of the tax

payers at the rate of over a million dollars a year,

the hydroelectric power generated by the district

being sold for less money than it costs to operate

the generating and distributing plant and the lands

owned by the district being allowed mostly to remain

in idle waste.

This gigantic sink-hole for the taxpayers’ money

has been built up and elaborated by the usual politi

cal methods of patronage. It has been considered

the first political duty of the trustees, of whom there

are nine elected by popular vote, to use the tax re

sources of the district for the support of a large

army of what Col. George Harvey aptly terms “the

salaried unemployed.”

Last November three republicans were elected as

members of the drainage district board over three

democratic candidates for re-election. Before this

 

election there were five republican and four (lemo

cratic members; now there are eight republicans and

only one democrat on the board. During the recent

campaign the five republican members of the board

put out a signed statement, which said, in part:

Since 1912 the sanitary district of Chicago has been under

the control of greedy and incompetent democratic spoils

men.

Under the reign of the spoilsmen, of which the three

present democratic candidates were ringleaders, jobs were

peddled at wholesale as political plums to unprincipled and

incompetent henchmen at enormous cost to the taxpayers.

Pay rolls were topheavy with aids of ward bosses and kin

of the trustees. Political contractors waxed rich at the

expense of the people. Rapacity was rampant and the dis

trict was easy plucking.

Against candidates of such malodorous repute the repub

licans have nominated for trustees three men of unusually

clean records for high ability and unimpeachable integrity.

This statement comes from the five members com

posing the majority of the board since 1915 and the

question naturally arises: \Vhy have they not, dur

ing the past three years, wiped out the evils they

complain of 2 Maybe their majority of only one was

not suflicient to carry out such a great reform. But

now that the republicans have a majority of eight

to one we may look for speedy and drastic reform.

We confidently expect to see hundreds of demo

cratic names dropped from the pay rolls—and the

names of republicans inserted therefor.

\Vhat “suckers” we taxpayers are!

Administering the Anaesthetic

Governmental operation of the railroads became

necessary as a war measure because political inter

ference with the railroads for a great many years

had prevented men of experience and ability from

bringing and keeping our great carrier systems up

to that standard of efiiciency required to meet the

unusual transportation demands of a nation at war.

The truth of this assertion is admitted by the gov

ernment in its action of doing with the railroads

nearly everything which it had previously prohib

ited by law or denied by regulatory authority. If

the railroad companies had not been subjected for

a great many years to the harassing “political”

control of the federal and all the state governments

and if they had been permitted to charge for trans

portation an amount sufiicient to provide increased

wages for their employes and the maintenance of a

credit for necessary extensions and improvements.

no doubt they would have been in condition to ren

der the maximum service required during the past

two years.

' In the face of the undeniable fact that years of

governmental regulation impaired, rather than im

proved, the efi‘iciency of the railroads, comes Di
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rector General McAdoo with the amazing proposi

tion to extend the period of governmental operation

for five years in order to give it a fair trial. Gov

ernmental regulation, on trial for decades, has

failed, and it has failed not on account of any mis

understanding of railway economics on the part of

the regulators, but on account of political inter

ference. '

Knowing that political interference is the sole

cause of the failure of governmental regulation, the

public is not ready to accept the hazards of govern

ment ownership and operation of railroads at this

time, nor will it be ready in the fall of 1920. Nor

will astute politicians be ready to go before the

people in the fall of 1920 with a declaration favor

ing outright governmental ownership of railroads.

No, indeed. It will be much safer for them to appeal

for “a fair trial”—say five years—of governmental

operation. We all know the American people are

kindly disposed toward “fair trials.”

Ignorance Is a Dangerous Leader

\Vhere private enterprise actually fails to render

proper public utility service it is the duty of the mu

nicipal government to consider municipal ownership,

and in doing so, it should investigate and determine

these questions:

1. Is the failure of private enterprise to render

satisfactory service the fault of the company render

ing the service?

2. Assuming that the failure is the fault of the

company, is such failure due to a willful and avari

cious purpose to disregard public requirements? or.

3. Is such failure due to the conditions imposed

by the franchise—or regulating conditions under

which it is compelled to operate being such that it

cnnuot~financially or otherwise—render satisfac

tory service”!

4. If it appears that the franchise conditions are

too stringent should the city undertake municipal

ownership under similar rates and conditions; or.

should the city prescribe rates and conditions of

operation that will make it possible for the priv ate

concern to perform good service.

5. Assuming that the city cannot succeed without

increasing rates and making for itself more favor

{ll/l8 conditions such as long term bonds and higher

service rates—is itwise for the cityto umlertake

municipal ownership; or, would it not be wiser to

allow private ownership the same terms and condi

tions which the city would have to put into effect

if it undertook municipal ownership?

The mere fact that private enterprise has failed

to supply satisfactory service does not indicate that.

municipal ownership would certainly meet public

requirements. In fact, municipal service might be

less satisfactpry than private ownership. Municipal

governments are not always successful in perform

ing even their imperative duties—hea1th, police,

street and alley cleaning. In fact, foreign students

of American governmental conditions assert that the

great failure in civic- affairs in America is the in

competency and corruption of municipal govern

ments.

Too often, men who are not well informed-who

do not know the principles that govern-—men who

are addicts of passion and prejudice—men who seek

for profit for themselves——propose and promise im

possible benefits from municipal ownership. Ignor

ance is a dangerous leader in civic affairs.

Stop, Look, Listen

A good many taxpayers in Chicago do not look

with disfavor upon municipal ownership propa

ganda. They drifted into this mental attitude at a

time when they were made to believe that if the city

owned the street railways fare-rates would be re

duced, lines extended, and revenue turned into the

city treasury that would operate to reduce the bur

dens of taxation on real and personal property. It

is unfortunate that real estate agents and property

owners do not take cognizance of the fact that at

this time there is strenuous agitation in favor of

buying the traction lines and paying for them with

bonds based upon the general credit of the city of

Chicago.- This would mean that unless the traction

properties took care of themselves and earned

enough to pay interest that taxes would have to be

levied to make up the deficiency.

At the present time the municipal government of

Chicago is running behind nearly five million dollars

a year. To some extent this is due to diminishing

receipts from saloon licenses. Before the November

election there were twenty-eight dry states. _Novem

ber 5, four states voted for prohibition—making

thirty-two states which, presumably, will vote in

favor of the dry amendment to the Federal constitu

tion. In addition, five states that were classed as

“wet” have already adopted the national dry amend

ment. This makes thirty-seven states which, in all

reason, may be counted upon to support the amend

ment. Thirty-six states are all that are required to

adopt the amendment. In addition to the foregoing

states may be counted, at least as probable, Illinois

and New York. All of this is highly germane to the

taxation system in Chicago. It means that, in all

probability, within a year or so, Chicago will be de

prived of more than one-fourth of its total revenues

for municipal purposes. This will have to be made

‘ up, in whole or in part, from increased taxes upon

real and personal property.

At the present time Chicago is in debt for money

expended for its ordinary operating expenses about

ten million dollars and most of this indebtedness is

in the form of judgment notes in the hands of bank

ers, which can be taken into court when due, and the
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judgment obtained, and a special tax levy ordered

in addition to the regular legal tax rate. When this

is done-and it is almost certain to be done—the tax

rate will be increased about fifty per cent. Notwith

standing these financial embarrassments confronting

Chicago, municipal ownership propagandists,~as al

ready explained, are persistent and insistent that

the legislature, at its coming session, enact legisla

tion that will enable the issuance of bonds to pay

for the traction properties, plunging the city into a

new maelstrom of financial complications.

Wby Dcceme the Public

In an interview published in the Chicago Evening

Post Donald R. Richberg, special counsel in gas liti

gation, made the following statement:

“At the outset the commissions were organized

to protect the public from the utility corporations.

Now, however, the pendulum is swinging the other

way, and we find the utility corporations appealing

to the commissions for permission to add to the bur

dens of the public on the plea of rising cost of labor

and material due to the war.”

This is from a lawyer! It shows how people are

being deceived by the attorney hired by the city

council and paid for out of taxpayers’ money. The

fact is the public utility commissions were created

to establish justice; and, not to save anybody from

anybody else. The commissionscame in as the best

device that could be providedafter city councils had

failed to properly regulate rates and conditions of

public utility service. As a matter of fact, at the

time when the public utility commissions were or

ganized, all of the courts—state and national—wcre

cluttered with cases arising out of the attempts of

city councils to make political capital out of rate

regulation. The commissions came in and, taking

the work away from the city councils, proceeded to

nniformize regulation of rates and service by estab

lishing similar rules for all.

Mr. Richberg’s statement that the commissions

were organized to protect the public from the utility

corporations is true, but it is not all the truth, for

the commissions were established, also, to protect the

utility corporations’ investors from political tran

sient adventurers who try to perpetuate themselves

by deceiving the people—just as Mr. Richberg seeks

to do.

The most efficient of the state public utility com

missions~those doing most for the benefit of the

public~have declared in many recent cases that a

utility rate may be unjust and unreasonable be

cause it is too low on the very same principle that a

rate may be unjust and unreasonable because it is

too high.

One of the things of small consequence which we

cannot understand is how Professor Edward W.

Bemis has so far escaped being drafted into the

Wilson administration. Perhaps they are reserving

the professor to take the management of the tele

phone and telegraph systems, a job for which he is

particularly unfitted.

A copy of this magazine addressed, in printing,

to Sioux Falls, S. Dak., was returned by the post

ofiice with the notation “No such oflice in state

named.” If we are to belieye the postofiice depart

ment the metropolis of South Dakota is without

postal service. Somehow or other, we can’t be

lieve it.

According to the political writer on the Daily

Journul the principal result of the recent local elec

tion in (‘-hicago was the shifting of several thousand

pay-roll positions from “deserving democrats” to

“deserving republicans.” Come on, you taxpayers

——pa.\', pay, pay

That sure was a pat caption Col. Harvey put

under the pictures of General Leonard \Vood and

Col. Theodore Roosevelt in a recent issue of the

War Weckly. It read: “He kept 'us out of war.”

The postotficc department, having almost com

pleted the failure, financially and otherwise, of the

postal service, is now ready to lend its talents in

that direction to the telephone and telegraph service.

Taxpayers, beware of the public utility operator

who advocates municipal ownership—he is simply

tired of the job of discharging his obligations to the

public.

Hughes on Public Ownership

In commenting on a recent speech by Charles E. Hughes

at Columbia University, the North American Review’: War

ll’eekly says:

"Regarding the respective merits of private and Govern

ment ownership and operation of public utilities, Mr.

Hughes but puts in words the result of all but universal

experience when he says that such Government ownership

and operation mean inefi‘iciency for one thing, and for an

other, the deadly danger to a Republic of vast bodies of

organized political oflice-holders and job-holders. But Gov

ernment Ownership is not the question which now concerns

the country. It is not up for decision by the American

people. What is before the people, and before them in

ominously aggressive form, is whether the country shall

be dragooned and tricked into a policy of Government Own

ership without. having an opportunity to say whether it

wants it or not. It is that dragooning and chicanery process

to which we are now being subjected. It is for the promo

tion of that Government Ownership policy in the interests

of scheming politicians and Socialistic faddists that that

temporary authority, granted under the impulse of generous

patriotism, is now being exploited to ends never contem

plated when it was granted.”
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Municipal Electric- Lighting in

Massachusetts

' Dr. Lincoln of Harvard University, in a

New Book, Concludes

Municipality ShouldReason Why a

There Is No

Invest in an Electric Plant

“The Results of Municipal Electric Lighting in Massa

chusetts,” by Edmond Earle Lincoln, M. A. (Oxon.) Ph. D.

484 pp. Published by Houghton, Mifi‘lin Company. Sold

by Utilities Publication Co., Chicago; price $3.00.

The author of this book, Edmond Earle Lincoln, who is

an instructor in economics at Harvard University, ap—

proaches his subject with a rare appreciation of its impor

tance and a will to make his work informative. Therefore

he makes no guesses, but enters upon a laborious investi- '

gation which brings out all of the facts essential to show

“The results of municipal electric lighting in Massachu

setts.” It is by gathering these facts and presenting them

in well ordered classifications that he brings about an inevi

table conclusion:

“Under such effective regulation of the electric light

and power business as is found in Massachusetts at pres

ent, there is no reason

whatever why a municipal

to determine as nearly as may be the results of municipal

electric lighting in Massachusetts, viewed not merely from

one or two angles, but from all angles. * * * Though bal

ance sheets, operating accounts and rates have been usually

zealously invoked in researches on this subject, they alone

can indicate but a limited portion of the real issues involved

for they are relative rather than fundamental consider

ations. They are the results of other factors not so easily

discoverable, but in many cases far more significant.”

50 Dr. Lincoln goes thoroughly into the “other factors,”

even into such matters as the proximity of the generating

plants to navigable waterways and to sources of fuel sup

ply, whether equipment is all owned or partially leased, the

topography of the district served, the traits and traditions

of the inhabitants, the character of the local government

and labor legislation and conditions. In important details

he goes much farther than any other writer on the subject

has ever attempted.

The research covers 18

ity should invest in an elec

tric plant. * * =1‘ No real

economies are likely to be

thereby effected and the

possibility of loss is great.”

Before this conclusion is

stated there are chapters de

voted to a survey and criti

cism of the literature on the

subject of municipal electric

lighting in the United States,

the Massachusetts laws and

the work of the Board of

Gas and Electric Light Com

missioners of that state,

physical statistics, analyses

and comparisons regarding

municipal and private elec

tric plants in Massachusetts,

financial statistics of gener

ating and purchasing plants,

the local survey and the

local background. There is

also a very interesting chap

ter on miscellaneous consid

erations, including labor and

wages, l a b o r legislation,

valuation of estates and tax

rates and the financial con

dition of municipalities own

ing electric plants.

"The object of the present

study." says the author, “is

Profits That Failed to Materialize

From "Results of Municipal Lighting in Massachusetts."

By Edmond E. Lincoln.

In 1897, a special investigating committee, ap

pointed by the city of Holyoke to look into the

subject of municipal electric lighting, reported that,

under public ownership, there would result a saving

of more than 25 percent in the rates, and that after

five years the city would own its plant, debt free.

Holyoke has done well, and the rates are low; but

the outstanding liabilities, current and funded, to

gether with the appropriations from the tax levy

for debt payments, at present amount to about

$1,200,000, though the plant still confines its oper

ations to its own narrow territory, and probably a

large investment in a new station will soon be

needed.

Sixteen years later, another special committee,

having made a careful investigation with the assist

ance of a trained engineer, reported to the select

men of South Hadley that, if the town would take

over the plant of the South Hadley Falls Electric

Company, there would, in one year, be effected a

saving to the municipality of $4,250, and the street

lights, which had been costing $5,800, could thus be

secured for $1,550. The plant was bought, and

under the first year of public management, the

actual cost of the street lights, allowing for taxes

lost, was between $6,500 and $7,000, or one-sixth

higher than when the service was supplied by pri

vate enterprise.

municipal generating plants,

2! municipal purchasing

plants, 17 company gener

ating plants and 16 company

purchasing plants: a com

parison of municipal with

' company plants being neces

sary to show the net results

of municipal_ ownership and

operation. Dr. Lincoln ex

plains that in selecting the

private plants he found it

necessary to choose “the

smallest and in many cases

the more poorly managed"

because only such could be

fairly compared with the

municipal plants, all of

which, excepting Holyoke,

are small. Therefore “the

results of municipal electric

lighting in Massachusetts,"

in this work, are not drawn

from any comparison with

such efficient private opera

tion as prevails in Boston,

Lowell, Worcester. Spring

field, New Bedford and

other large cities of the Bay

State. As the author states.

"E .r is t i n g circumstances

have made it necessary to

compare public business as
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Municipal plants should be required, by law if necessary, to be conducted exactly as if they

were commercial enterprises. In no other way can the public be made to understand clearly what

they are gaining or losing as a result of municipal ownership.

‘we find it with private business in many cases at its worst.

Consequently, if municipal ownership shall appear to hold

its own, the reader can rest assured that it has been given

the benefit of any doubt which might arise, and if the

results are found to be unfavorable, the case against muni

cipalization as a general policy will be thereby the stronger."

Municipal Plants Not Progressive

In his concluding chapter, Dr. Lincoln says:

“In the first place, it appears that the conditions under

which the municipal generating plants are operating, both

natural and artificial, are far more favorable to success

than is the case in the corresponding group of companies.

They serve a more densely populated territory, in which

relatively more manufacturing is done than in the districts

supplied by the other group. Nor does their history indi

cate that they have in general been instrumental in pro

moting the higher industrial development here found.

“\Vhen the pragmatic test is applied, it becomes evident

that, from the physical, financial and developmental point

of view, when due allowances have been made, this group

of public plants (Holyoke excepted) have, in the more

important respects, usually lagged somewhat behind the

private plants studied. They seem not to be serving their

more favorable territory so adequately as are the latter, nor

have they made any attempt to develop new territory. They

have probably tended to be too conservative in their exten

sion policy, and, with a very few exceptions, have taken

little thought regarding the future development of busi

ness, in so far as their station equipment is concerned. Their

aim seems to have been to follow rather than to lead the

growth of industry and the new demands for service. This,

however, may be a far more correct policy for public indus

try to pursue than one of reckless expansion which some

times characterizes the conduct of private enterprise.

“In a financial way they have recently, for the most part,

been doing reasonably well——a condition of affairs due to

over-conservation rather than to superior efficiency. The

operating accounts and balance sheets make a much better

showing for municipal ownership than do the physical fea~

tures of the business, which are not so easily discovered, but

which, when properly studied, furnish us with far more

accurate tests than can be applied by means of a superficial

survey of rates and balance sheets. Though the earlier

deficits are generally being made good, the quality of the

service rendered has, in many cases, appeared to suffer as a

resu t;

“Upon the whole. while this group of plants have by no

means been altogether failures, it cannot be truthfully as

serted that, when all elements in the problem are consid

ered, they have been any conspicuous success. With one or

two exceptions they seem simply to be performing for them

selves, with little or no return except the satisfaction de

rived from their exertions, those services which might have

been rendered equally well. if not better, by private enter

prise.

“Fortunately, these municipal plants have been in the

main comparatively free from most of the sinister influ

ences which frequently beset public business of this kind.

Yet barring Holyoke, careful investigation has revealed the

fact that the larger the city having its own plant, the greater

is the danger from "politics" and “graft.” In at least one

unusually important case the conditions have been disgusting

beyond relief, while in two other large plants, in the past at

any rate, the situation has been, to say the least, highly

unpleasant.

“Nor is the outlook a propitious one. Not a municipal

generating plant has been installed since 1904, though 18

purchasing plants have begun operation since 1907. There

is a marked tendency in both groups in favor of purchasing

current from large private concerns and doing only a dis

tributing business. Already three of the companies studied

for the year 1914-15 have ceased the generation of current,

but within the same time seven municipal plants have, for

the present, and probably for all time, stopped the produc

tion of current. And, in spite of the great loss which will

result to the community if a public plant be ‘scrapped,’ and

notwithstanding the greatly increased cost of street lighting

which must be borne, it would probably be far more eco

nomical in many cases to follow this policy than to over

haul the old plants and equip them for future needs.

“In some respects a marked contrast is afforded by the

municipal plants which operate only a distributing system.

For them the conditions seem to be in large measure re

versed. They have, in many instances, commenced oper—

ation in districts which could offer small inducement to pri

vate concerns, and it might appear that they would accord

ingly have little possibility of success. Yet, as a result of

the united public sentiment back of them, and by reason of

the careful supervision of the board in countless details.

they have made an unusually good showing as contrasted

with the purchasing companies.

“As would naturally be the case by reason of their more

recent installation, this group of public plants is burdened

with a far lower investment than are the private plants. As

they have never generated any current, they have had no

opportunity to accumulate a larger proportion of ‘dead

assets.’ In fact, the relations existing between the two in

this regard are such that it seems almost futile to attempt

comparisons. But, measured by the tests which it is cus

tomary to apply, they appear to have been making a better

record, under less favorable geographical and business con

ditions, than have the other plants. To be sure, they have

not really made anything in a financial way-they have. upon

the whole, simply kept even with the game. They are still

young, and in the years to come, when repairs and renewals

become urgent, the operating expenses can be expected to

mount rapidly. A good share of their success also is due to

the fact that they are dependent upon private enterprise for

that portion of the business which is most difi’icult to be

handled by public officials and employes. All credit is due

them, however, inasmuch as they have been rendering, at a

comparatively low cost, service which would in many cases

have been difficult if not impossible to secure from private

concerns.

"Finally, the writer 'believes that, under such effective

regulation of the electric light and power business as is

found in Massachusetts at present, there is no reason what

ever why a municipality should invest in an electric plant.

certainly not in a generating plant. No real economies are

likely to be thereby effected, and the possibility of loss is

great. There may be instances in which public ownership

of merely a distributing system is highly desirable. Yet, this

form of ownership also, from an economic point of view is

justified only when private business cannot be induced to

enter the field except at prohibitive rates. The day has long

passed when there is no alternative between unrestricted

private industry on the one hand, and public ownership on
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Whether under private ownership or under public control, there probably never has been and

never will be a time when the best results can be attained if those methods which make for

efficiency, those stimuli to individual initiative which are the basis of industrial and social develop

ment, are cast into the discard. From an economic point of view, the most nearly public business

conforms to the well known canons of the best private enterprise, the more successful it is bound

to be.

the other. There now seems to be no valid reason for using

the taxpayers‘ money for the sake of doing what can be as

well done without adding to the ever-increasing municipal

debt. The burden of proof clearly rests upon those who

would, under the circumstances, advocate a further munici

palization of the industry in this state." '

ll‘ * >l= * Ii‘

Good Business Methods Urged

“Finally, and far more important from an economic point

of view, the municipal plants should be required, by law if

necessary, to be conducted exactly as if they were commer

cial enterprises. In no other way can the public be made to

understand clearly what they are gaining or losing as a

result of municipal ownership. Only by subjecting these

publicly owned plants to the same tests that are applied to

private business can we reach any definite conclusions as to

their real efiiciency.

"This means that they should sell street lighting service

to their municipalities at what appears to be a fair price,

and that they should in turn pay taxes at the usual rate.

They should either own all of their property, or, if munici

pal real estate be utilized, they should pay an equitable rental

therefor. Further, the services rendered by any public

ofiicial should be estimated and charged at the true value of

that service. Probably not a single appropriation should be

made from the tax levy for any purpose whatever in con

nection with a municipalized commercial enterprise, after it

has become ‘seasonedf Such an industry should be given

every opportunity that is afforded to private business, and

it would, in addition, have the advantage of securing its

capital at a lower than usual rate of interest. But here the

public financial responsibility should end.

“If publicly owned commercial business were carried on

as here suggested, the writer will venture to predict that,

while many municipalities would be dissuaded from plunging

into ills that they know not of, those which have already

acquired an industry or which, under the new conditions, do

make the experiment, will be encouraged to bring their busi

ness to the highest degree of efficiency. \Vhatever may be

our conclusions regarding the desirability of public owner

ship for other than financial reasons, there seems to the

writer to be no disputing the fact that if the attempt is

made, it should be done in the most effective manner pos

sible. Whether under private ownership or under public

control, there probably never has been and never will be a

time when the best results can be attained if those methods

which make for efliciency, those stimuli to individual initia

tive which are the basis of industrial and social develop

ment, are cast into the discard. From an economic point of

view, the more nearly public business conforms to the well

known canons of the best private enterprise, the more suc

cessful it is bound to be.

“In parting, what further light does the present study

throw upon the broader problems of public ownership? The

stress of the present war is greatly hastening a tendency

which was already strongly pronounced in the electric light

and power business throughout the country, i. e., the shut

ting down of small and wasteful generating plants, and the

consequent development of a comparatively few large cen

tral stations—hydroelectric wherever possible-which can

keep pace with the economic growth of the industry, and

thereby conserve for other uses our supplies of fuel. The

electrification of practically all means of transportation is

probably not far distant: the use of electric current will

eventually, no doubt. displace other methods of heating; our

factories will depend for motive power almost solely upon

central station generation. We are on the threshold of mar

velous possibilities in the art.

“But in the meantime much experimentation will be neces

sary, great risks must be run, many failures will ensue. The

problem is fundamentally too vast to be bounded by the

confines of any municipality, with its petty demagoguery

and the jealousy of its neighbors. No unit smaller than the

state could possibly deal with the situation. But would the

state prove equal to the task? we fear not, so long as

human nature remains as it now is. Under democratic

institutions, the larger the governmental body, the less

economic and the more political it becomes, and the more

energy is wasted in accomplishing little. To blaze the trail

is the work of a select few. not of the people en masse. The

electrical industry, as all industries which reach their per

fection, will be developed by personal genius and individual

effort urged on by the desire to serve, no doubt, but more

potently stimulated by the prospect of material rewards.

“What part the state and the national government will

play in our future industrial life cannot well be foretold.

The more primitive stages of civilization were marked by

minute regulation of private affairs. The individual was

submerged, while the ruler, or his representatives, was the

chief entrepreneur. Such an extension of state activity to

commercial undertakings does not appear to be compatible

with freedom and growth. The most autocratic of civilized

government has until recently also been the most active in

industrial enterprises. Could it be otherwise? The present

world struggle is forcing others to follow suit. \Vill the

coming of peace bring with it a fuller realization of the

dreams of the socialist, or will the former conditions be

restored? Public ownership of some producers’ goods may

eventually become more general. \Ve must not, however.

be unmindful of the fact that, when the war is over, people

will again be actuated by the old individual motives; most

of the existing urgent incentives to unselfish group action

will cease. Business now carried to a reasonable degree of

perfection by the public powers will, if retained in public

hands, he in danger of rapid stagnation. \Vhatever the

sequel may be, this modest study, as well as most careful

and unbiased investigations, points to the conclusion that as

a rule only the simplest and the ‘well-seasoned’ enterprises

are at all suitable for public operation; and even these are

in grave danger of becoming less efficient than they would

he in private hands. Though political expediency or social

necessity may sometimes momentarily outweigh all economic

considerations, it still seems inherent in the nature of things

that private industry must continue to show the way.”
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one-half of their earnings in dividends. The other

half they passed to their surplus accumulation. The

Comptroller’s Report says further:

“Based upon the capital stock, dividends were

paid at an average rate of 11.82 per cent. Based

upon capital and surplus, 6.78 per cent. The net

earnings for the year are shown to have been 11.09

per cent on the capital and surplus.”

It is not designed to find fault with the earnings

of national, or other, banks, but it is worth while to

ask the question, \Vhy should there be restraints

and criticisms of public service concerns because

they earn, maybe, less than one-half as much as the

national banks? And, too, it should, also, be con

sidered that banks are not at any time liable to lose

their entire investment by the expiration of their

franchises, but can organize and proceed with their

business. The more one considers the liberality and

fairness with which governments—state and na

tional—have dealt with the banks the more one is

compelled to wonder why the same policy cannot be

pursued toward investments which built up the

physical and taxable values of cities.

“The Public Be Damned"

A good many years ago one of the Vanderbilts was

accused of saying “The public be damned!” He never said

it, but how Vanderbilt was abused because of the rumor

that he did say it!

It was charged that he said it in connection with the rail

road business. But now that the government has charge of

the railroads, how perfectly it carries out a policy of "The

public be damned!” A gentleman tells me‘ that in New

Orleans he wanted to buy a railroad ticket. He took his

place in a line and waited fifty-tive minutes before he could

transact his business. And when he finally reached a clerk,

he was told he was lucky to he waited on in fifty-five

minutes.

This is the railroad “reform” we have accomplished after

years of effort. And rates are 25 per cent higher than

under private ownership, with a tremendous deficit loom

ing up.

Some of our wisest men say the proposed league of

nations is a similar "reform."

That is the trouble with us fool Americans: we scream

and agitate for a certain thing, claiming it will solve our

problems, and then discover it isn't what we needed—that

all our work for reform has been wasted.—l:rom Ed

Howe‘s .\lonthly.

Weighed and Found Wanting

[From Harvey's Weekly]

HE President's Socialistic dreams seem doomed to a

rude awakening. Three recent, or current, incidents

have given them a shock from which we shall not

expect to see them easily recover. For the American peo

ple are practical. They judge things by their results. And

when those results directly concern the popular welfare, in

both cost and efiiciency of service, they will not be ignored,

and no idealistic talk of voices in the air will seduce the

people from the paths of judgment. This nation is quite

willing to pay high prices for good service. It never com

plains of increasing cost when there is a commensurate

increase in quality. It also is quite willing to let the man

agement and control of utilities be vested in whatever hands

can manage and control them best.

But the American people will not permanently consent to

higher prices for inferior service, or to transfer of control

to less efficient hands.

The railroads are one case in point. They are under dic

tatorial government control; and the Administration is try

ing its utmost to keep them there in perpetuity. What is

the result? February, 1918, was the worst month down to

that time in the history of American railroads. For that

there was a reason. There was a scarcity of coal, and the

weather was extraordinarily inclement. But February, 1919,

proved to be a still worse month for the railroads. Con

ditions were reversed. There was plenty of coal and the

weather was extraordinarily mild and pleasant. Moreover,

freight rates had been considerably increased. Yet the net

operating income of the roads was less by $2,225,000 in

February, 1919, than in the disastrous February of 1918.

Rates were increased about 25 per cent, but the income

decreased 14 per cent, and the service was slower. Nor

was that month singular. The net operating income in

January was $37,000,000 below the average of three years.

The deficits thus created must, of course, be met out of

taxation. In 1918 the deficit averaged $17,000,000 a month.

This year it has thus far averaged $37,000,000 a month.

Expert figurers and account-mongers may juggle with these

facts as they please. The facts which appeal beyond all

contradiction to the public mind are these:

The railroad service is poorer than it has been before in

this generation. The trains are slower, less frequent and

less trustworthy.

The cost of the service to the immediate patrons of the

roads is higher than it has been before in this generation.

Passenger fares are higher: freight rates are higher.

The people are being taxed as never before in this gen

eration, through inquisitorial incomes, stamp and other

taxes, to meet a deficit of hundreds of millions of dollars

a year in railroad accounts.

In brief, government control of the railroads has meant,

and now increasingly means, poorer service at higher cost.

The food supply is another case in point. Early in the

war there was formed what was substantially a government

food trust. The government assumed the power of fixing

prices of wheat and other important staples, and of regu

lating their distribution. The result is that with larger

stocks of food products on hand than ever before in our

history, the cost of food to the people remains at famine

figures. Here is the situation; The supply of wheat in

hand today is about three times as great as it was a year

ago; the prospect for this yea r's crop enormously exceeds

the greatest ever before recorded. The winter wheat crop

is estimated at about 900,000,000. That is many millions

of bushels more than both the winter and spring crops put

together ever were, save in two or three years. It is more

than both those crops were in the bumper year of 1914,

when farmers were glad to sell at 70 or 80 cents a bushel.

And now, with this perfectly unprecedented crop in pros

pect on top of a plethoric present supply, they are holding

wheat back from the market in order if possible to force

(Continued on page 136.)
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The Tribulations of Public Operation

By ELLIOTT CHURCH

HERE are people who have really believed that public

ownership and operation would result in better service

and lower cost to the public. These people were de—

lighted when the war resulted in the Government taking

over the operation of one utility after another. Rates were

going to come down right away and the service was going

to be better. Any of these people who have been forced to

patronize any of the government operated utilties have

not found it easy to keep their enthusiasm up to the high

pitch that it was when the Government first began oper

ations.

The railroads were the first to be taken over. It is true

that this was a war measure and that the public could not

expect the service that it had received. Nevertheless it was

deceived by announcements made by government officials

into the belief that better service would be rendered. It

was announced that the “Public be damned" policy of the

railroads would cease and that henceforth the policy would

be “The public be pleased.” This public be pleased policy

was carried out by cutting down the number of passenger

trains to the minimum. side tracking those which were run

to give long fast freights the right of way. and holding up

the shipments, or even refusing to take the shipments of

private shippers. There is one‘ thing very certain. The

railroads under private operation could not have put

through such practices under the slogan “The public be

pleased."

At no time in the whole history of the American railroads

have they been operated under a “public be damned” policy

to the same degree that they have been during the time that

they have been operated under the Government. There is

no question but that this was necessary. The railroads

have not been operated and it was not the intention of the

Government when taking over the railroads to operate them

under a “public be pleased" policy. From the very start

they were operated under a “help win the war” policy. This

was right and proper. They were taken over largely be

cause it was felt that the “public be pleased” policy of

private operation, the only policy that makes private owner

ship a success, would not result in the fastest possible

movement of war supplies. The fact nevertheless that the

Government did advertise a “public be pleased” policy and

then not only failed to back up this advertising but operated

on the opposite policy shows its inability to make a success

of railroad operation under normal times. The public has

become too much accustomed to the courtesy. good service

and comfort of p're-war American railroad travel to take

kindly to the sort of service that can be expected from gov

ernment operation.

The method of standardization put into operation by the

Government. though a good war measure. would if con

tinued for any length of time result in reducing the effi

ciency of the railroad systems and very materially hold

back progress. Standardization is all very well for quantity

production. but quantity production does not spell progress.

If all our automobiles had been manufactured in highly

standardized factories. they would not have all the com

forts and conveniences to be found in them today. This

fact is demonstrated by an examination and comparison of

those cars which have not been standardized to any great

extent in the production processes and those which for

many years have been manufactured where quantity pro

 

duction and standardization are the main features of the

factories.

Railroad rates instead of coming down have steadily ad

vanced and the service has steadily depreciated. Today we

have to pay much more and we get much less than we did

under private ownership. If this was confined to the rail—

roads we might be persuaded that the railroads are a special

case but in everything that the Government operated the

cost has mounted. It is hardly possible that it could have

mounted as fast under private operation.

For years we have been accustomed to look upon the

telephone and the telegraph service to be as reliable as the

rising and the setting of the sun. Labor troubles were

handled in such a way as not to seriously interfere with

the service rendered to the patrons. Today my telephone

is dead. It is of no use to me. No one can call me and I

can call no one. I am still paying rates but am receiving no

service. \Vhy is this? Simply because the governmental

powers now operating the telephones have not been able to

handle the labor situation as satisfactorily as were the men

who did this work under private operation. All commercial,

industrial and social activities have come to depend to so

great an extent upon the telephone that this is a real catas

trophv. There is promise that continued government oper

ation will result in placing our telephone service in the same

class of that of other countries where government owner

ship and operation of telephones and telegraphs is in the

hands of the Government. Up to the time that the Govern

ment took over the operation of these systems, the United

States had the best and the most efficient systems in the

world. They were dependable and the modern business man

found it greatly to his advantage to make use of them.

The cost of using the telegraph lines is constantly rising

and the increases are greater than at least one man whose

experience in building up a great system should qualify him

to know. claims is necessary. The public is being given

poor and poorer service and it would almost seem is being

mulcted at the same time. _

The post oflice is held up as a shining example of the

efficiency of government operation. Yet this service has

not demonstrated its ability to meet emergencies any better

than have privately operated utilities. The cost of the

service has been increased and the quality and reliability

decreased. This decrease in quality of service appears to

become greater as the Government takes over the operation

of more and more utilities. It would appear that when

railroadc were privately operated they tended to maintain

the mail service on a high standard. Although government

bookkeeping is such that it is rather difiicult to get at the

true condition of affairs it is quite evident that the post

ofiice service is not self-sustaining. It is also evident that

at least a part, and this a goodly part. is due to the abuse

of the franking system. It costs the Government thousands

and thousands of dollars to carry free though the mails

political propaganda that should and no doubt would under

private operation have to pay its way. There is no ques

tion about a private corporation being able to render better

service and to render it at lower cost than the Government

is now doing in the mail service.

Free service rendered by large private corporations is

being condemned by the Government but government oper

ation means a greater and greater extension of free service
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to politicians and a great and greater expense to the tax

payer. Why should and why does the Government permit

abuses that it condemns in the case of private operation?

Some states have attempted to enter the insurance field.

The state of Wisconsin organized a state life insurance

company. The object of this company was to render life

insurance service at a lower rate than do the privately

operated companies. The government ownership visionaries

expected this undertaking to show up the profiteering of the

private companies. This undertaking was launched and

started out with some promise of success. W'ithin a few

years, however. business fell oflc rapidly while expenses

increased. Recently the time came when it would be neces

sary to very considerably increase the rates or re-insure the

policy holders in a private company. The only satisfactory

solution was to re-insure the policy holders. The state

could not give the service rendered by the private com

panies and do it at as low a cost unless a deficit was made

up by the taxpayers.

State and national governmental departments have usually

been considered better qualified to operate big enterprises

than municipal governments are to operate them. This idea

is based upon the assumption that men of greater ability

hold the state and national offices and that when the control

is thus centralized. politics does not enter into the operation

to so great an extent as when the government is strictly

local in nature. \IVhether or not this is true, the state and

the national governments have already demonstrated be

yond every question of doubt that politicians. no matter how

great their political ability, cannot operate business enter

prises as efficiently and as satisfactorily as business men

can operate them. Politics requires a certain sort of ability

and business another. Successful business men do not ordi

narily make great successes in politics and our politicians

are not making a great success in business.

A Public Ownership Sink I-Iole

Toronto's white elephant. the civic abattoir, continues to

drain the city's finances at an alarming rate. and is now a

quarter of a million dollars in the hole. Last year the cost

of operating the institution amounted to 104,662, while the

revenue was so small that a loss of $75,000 was shown.

The situation will be even worse this year, as the cost of

operation will be larger. Including the civic cattle market,

there will be a loss this year on the two enterprises of little

short of I00.o0o—truly a costly price to pay in a single year

for.the satisfaction of supporting the public ownership

fetish.

Even the most ardent advocates of public ownership in

the city council are admitting that the situation looks bad,

and at this week's meeting it was decided to set a com

mittee to work to make a thorough investigation of .the

whole business. It is a foregone conclusion just what the

result will be. Already Finance Commissioner Bradshaw,

who for one does not believe in saddling the whole popula

tion of a city with the cost of operating undertakings for

the benefit of the few, has expressed the expert view that

it is impossible to make the enterprise remunerative, even

if the city had power to force every butcher outside of the

packing interests to slaughter all animals at the abattoir.

And to talk of the city plunging deeper into the morass,

with the addition of a dead meat business. shows an in-_

fatuation on the part of Toronto's will—o’-the-wisp chasers

that should be promptly dealt with by the citizens.

The city of Wheeling, \V. Va., has lost more than

$l,oo0.ooo on its municipal gas plant. It has closed down

that plant now and the total loss may reach an additional

$500000.

Weighed and Found Wanting.

(Continued from page 134.)

the price up to the $3.50 a bushel which the Administration

itself anticipates. They are already refusing to sell at prices

considerably higher than the minimum guaranteed by the

government. But the government price-fixing system,

which guarantees a minimum price which the farmer shall

receive for his wheat, has either no power or no inclination

to fix the maximum price which the people must pay for

their bread.

Under the government food trust, the more plentiful

food is the more costly it is.

The third-current example is seen in the steel market.

There also government control has been established, for the

purpose of "stabilizing‘prices"—a sounding and glittering

phrase. What is the result? The Industrial Board of the

Department of Commerce fixed the prices which were to be

paid for steel rails and other foundry products. And the

Director-General of Railroads refuses to pay such prices

and demands that the “stabilizing’ business shall be thrown

into the discard and that steel shall be thrown into an open

market. free from government control. Explain it as any

one may, the simple fact of the case is this:

The government would not pay the prices which it had

itself prescribed.

We have said that there are these three noteworthy cur

rent examples. There is a fourth, which we might mention,

which is both current and of long-standing; in some respects

the most flagrant of them all. That is. the extension of

government control over the telephones, telegraphs and

cables. llut we hesitate to refer to it because of the difli

culty of doing so in language befitting general circulation

in polite society. Let us dismiss it with the restrained ob

servation that services which were formerly inexpensive

have been made much more costly, and that services which

were formerly singularly eflicient have been made so gro

tesquely bad that to mention “efliciency’ in relation to them

seems an offensive contradiction of terms.

Let not this criticism be misunderstood. We are not dis

puting the desirability. perhaps even the necessity, of

making some of these arrangements as war-time expedients.

we do not believe even that would have been necessary or

desirable if afl’airs had been properly managed before the

war. For example, if'the government had not for years

been apparently trying to starve the railroads to death, the

war would not have found them in so inefficient a condition

as to call for government intervention. The simple fact is

that the government itself was chiefly responsible for the

poor condition of the railroad service, and it is notorious

that as soon as it took control of the railroads it imme

diately did with the roads the very things which it had

refused to let them do for themselves. Only, if it had let

them do those things for themselves, the service would have

been improved, while, when the government itself did them.

the service was not improved but impaired.

Nevertheless, let us concede that at least some of these

extensions of government control were necessary as war

measures. It was only as such that they could be justified.

and the results to date are nothing short of a “horrible

example" to warn us against continuing such control in time

of peace. That is the great object-lesson before the

American nation today-a lesson so striking and so bene

ficient as to be worth all its enormous cost to the nation, if

only the nation will heed it and learn it and act upon it.

Government control has meant and means less efficiency and

greater cost: it has meant and means higher prices for the

necessities of life. It has been weighed in the balance of

practical experience and has been found wanting in profit

to the public welfare.
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Some Present Problems of Public Utilities

Address by Samuel lnsull at the Annual

Meeting of the lllinois Gas Association

Copyright l9l9 by Samuel lnlull

HILST sitting here and enjoying the good-fellow

ship of the occasion, I could not help thinking what

a fortunate people we are. Here at the close of

the greatest war the world has ever known, before peace is

declared, we go back to our ordinary avocations and pleas

ures. scarcely scarred, in proportion to our population and

resources, by loss of life or sacrifice of national wealth;

whilst other nations, after meeting the brunt of the awful

conflict for nearly four years and grief stricken by appalling

losses of life, are doomed to carry enormous burdens for

generations.

And what a change has come within the year!

If we had met a year ago the air would have been charged

with apprehension of the great German military machine

which was to be let loose in a few days for its supreme

effort; and instead of indulging in hilarity, we would have

been fearful of the consequences of that effort, now ended

so gloriously for the arms of the Allies and of the United

States.

But notwithstanding our lightheartedness tonight, we in

the utilities business have many grave problems before us.

We are living in extraordinary times; we face conditions

and problems calling for our best thought; and I ask you

to pause in the pleasures of the evening to consider some

of them.

As utilities men. we must carry our share of the after

the-war reconstruction burden; we must conserve the prop

erties for which we are responsible to their owners, the

stockholders: and in doing this we must not fail to maintain

and extend the service which these properties render to the

public. because maintenance and extension of service is both

a duty to investors and to the public and a factor in the

state's reconstruction tasks. To meet these obligations ade

quately, we need to take the broadest possible view of our

obligations.

In the very first place we must see to it that the men who

went from our service to war, with banners flying, do not

have to look for a job when they return. Our duty to the

communities in which we live and to the properties which

we manage is to place those men on the payroll first and

find them jobs afterwards; to see to it that every man who

went from our service to serve his country gets as good a

position as he had when he left and if possible a better one.

The public utilities business as a whole has been hard hit

by the war, with selling prices of its products fixed by

ordinance, by contract, or by commission order, and with

prices of labor and material steadily advancing over a

period of several years. The difficulties in that side of the

business represented in this room have been very greatly

increased by the still greater difficulties of other kinds of

utilities. particularly the street and interurban railways.

Their situation has at times frightened our security holders.

who have failed to differentiate between the positions of

gas and electric companies on one hand and street railways

on the other. In the street railway'business, labor is a far

more important item of expense than any other. Great

advances in wages (in many cases by governmental action)

without any relative advance in price of service, have

brought street railwav properties to‘ a dangerous position.

Unless we can convince the public that we are not as

seriously affected, we will suffer sympathetically as much as

the street railways actually sufier.

This situation raises another disquieting question, namely,

whether public utilities of any class can depend upon the

governing powers for the calm, scientific and just treatment

which is so essential both to the maintenance of good service

and to the protection of investors in utility properties. This

question is emphasized by the positive statement in the

newspapers that the Chicago surface lines are to receive no

relief whatever from the Public Utilities Commission, and

by the hurried re-opening of the Peoples Gas Light & Coke

Company’s case before the commission, while that company

is in the midst of applying recent orders of the commission.

And with this discussion comes the further question, voiced

in a leading newspaper only a few days ago, asking whether

problems of utilities regulation were being considered from

'the viewpoint of service cost and fair return to the investor,

or whether they were being considered with one eye on the

Chicago mayoralty campaign and the other eye on the legis

lative chamber at Springfield.

Gentlemen, regulation of public utilities by state authority

—non-political, scientific, just regulation-is on trial at this

moment in Illinois.

If state regulation is to be a success, that regulation must

be divorced absolutely from politics and administered with

out reference to the popular favor or prejudice of the

moment: if the Public Utilities Commissions existence is

to be justified, its decisions must be wholly on the basis of

cost of service rendered and a fair wage for capital as well

as a fair wage for labor.

I have some right to discuss this subject. I was the first

man in the utilities business in this state, I believe, to advo

cate the regulation of public utilities. In I898, as president

of the National Electric Light Association, I urged regula

tion in place of competition as a means of stabilizing the

utility business. developing service adequate to the needs of

the public and lowering the cost of that service.

Regulation has shown, wherever given a fair trial, that it

is sound in theory and workable in practice. Whenever

given a fair trial it has worked better from year to year

But regulation will not work unless applied justly, in com

plete harmony with the fundamentals of the theory of

regulation.

The right to regulate must carry with it the obligation to

protect; and this obligation to protect is not subject to

reservations or evasions. The Public Utilities Commission

of Illinois was created, and clothed with full regulatory

powers, for the protection of the citizens of the state.

whether those citizens be producers of utility service or

users of utility service. To sacrifice the interests and rights

of either class to those of the other is equally reprehensible

and unjust; and when injustice enters anarchy is at the

threshold.

Whether the utility to be regulated is an individual or a

corporate creature of the state, corporation and individual

are equally entitled to protection, just as the smallest user of

gas or electricity or other public service is entitled to pro

tection; and until we can show the citizenship of the state

that justice is not done unless we, as well as our customers,

are treated justly, we will have failed in our mission as

public utilities men.

Permitting political expediency to color the work of a

state regulatory body will destroy that body’s usefulness to
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the people, and the evil consequences of that destruction

will reach far beyond the utilities directly concerned.

Take Illinois as an example. How many people—how

many of us utility men, even—realize the importance of

this subject to the state as a whole?

The electric light and power, gas, and street and electric

railway companies of Illinois represent $850,000,000 of

invested capital. They have a gross income of $75,000,000

a year.

The new capital expenditures of these Illinois companies

in this year of 1919, according to the budgets that have

already been made, will be between $65,000,000 and $70,

000,000; will be that is, PROVIDED their credit is main

tained (by means of adequate rates) on a basis that will

permit them to secure the necessary funds.

Think of what that one item means to the reconstruction

problems of the state and to the task of providing work

during an anticipated period of acute unemployment in gen

eral industry.

Let me make a comparison. \Ne have heard much of the

state's' road building program as a factor in reconstruction

and in providing employment; yet the state has provided

only $60,000,000 for road building and its plans provide for

spreading expenditure of that sum over not less than a five

year period. In those five years, the public utilities will

spend for new capital work in this state, provided their

credit is maintained, not $60,000,000, but probably all of

$450,000,000.

These companies have 45,000 employes, of whom 8,000

to 10,000 were in the fighting forces of the country during

the war. They have, it is estimated. upwards of 35,000

stockholders, of whom 25.000 are citizens of Illinois, and

there is probably an equal number of the holders of our

senior securities, or a total of 50,000 stockholders and bond

holders, who are citizens of this state.

The gas and electric companies of the state serve I,7o0,~

000 customers. The street and electric railways carry

2,000,000,000 passengers each year.

In the light of these figures, no words of mine are needed

to emphasize the importance of these public utility proper

ties in the commercial, industrial and social fabric of the

state. Unless these properties can live and prosper there

will be no prosperity in Illinois.

Whilst the protection of this great public utility interest

is, therefore, or should be, a matter of concern to all of the

people of the state, it is the particular concern of us who

manage these properties. Think what it will mean to us if

we can bring home, to the communities in which we operate,

the significance of the figures I have just given you.

Now it is our special job to get at the people of those

communities: to get at our own 45,000 employes, our own

50,000 stockholders and bondholders, our own 1,700,000

customers, and the customers of the electric railways—-the

people we serve and who know whether our service is

good or bad.

We ought to bring home to them that rate making in our

business is not a simple matter of fixing a fiat price for a

product or a service; that a proper system of rates has to

be adjusted to varying classes of service and to the condi

tions under which that service is rendered; that proper

systems of rates cannot be worked out scientifically when

politics enters, and that an enormous field for development

will be opened alike to industry and to ourselves by proper

systems of rates.

One of my young men—I do not know whether he was

dreaming, or figuring, or just happened to put the decimal

point in the wrong place—has worked out the conclusion

that the Peoples Gas Light & Coke Co. would be doing an

industrial gas business of $o0.o00,ooo a year if it were sup

plying gas to all the industries in Chicago that can use it

to advantage. That may seem a wild dream. But I know

that the Connnonwealth Edison Co., notwithstanding its

large business, is doing less than one-third of the possible

electrical business in Chicago, and that it would be entirely

possible to do $90,000,000 of electrical business a year

instead of $28,000,000, as this year, if we could get all of

the available business and the plant to take care of it.

If that is so, the same figures are likely to apply eventually

in the gas business, as the industrial field is more generally

developed and we are permitted to work out rates that bear

a closer relation to the actual service rendered to each cus

tomer, with the charge to him based upon the service ren

dered. _

I am a great believer in publicity. I believe it is our duty

to the properties we manage, to the stockholders who own

them. and to the communities they serve that we should

enlighten those communities on the situation. I believe in

doing it not in any gum-shoe way, but openly and boldly.

I believe in presenting the facts to the employes. whose

interest is just as vital as that of the managers; to the

citizens of the state who are owners of the properties: to

every customer of a gas company, an electric light and

power company or a street railway.

The public utilities have the means of getting at their

customers, of getting at nearly every household in the state.

If that is done, often enough and vigorously enough and

fairly enough, you will find the newspapers taking notice

of the facts. If that is done, the politician in quest of votes.

whether as a candidate for mayor or other local office, or

as a candidate for the legislature or for the highest execu

tive otfice in the state, will be forced to discuss utility ques

tions on the basis of the economic facts and not by drawing

on his imagination to create prejudice against a great

industry.

I am discussing this, gentlemen, because to my mind it is

vital to our business at this time. I see here many who are

in both gas and electric business. we are on the fortunate

side of the public utilities business. The electric business

has suffered some during the war; the gas business has

suffered more: both are recovering and can look forward

to years of substantial progress. The street railway busi

ness is in a very serious condition, especially in Chicago

and the larger cities where heavy wage advances have been

made by the federal war labor boards. It is up to us to do

our part in presenting the facts, not only of our own busi

ness, but of the street railway business, so that justice may

be done and promptly done. A great English statesman

once ‘said, “justice delayed is justice denied.” That is

undoubtedly the case of the street railways today.

Control of public utilities by means of state regulation is

at a crisis in Illinois. It must weather this crisis if it is

going to establish itself in a way that is fair alike to the

public and to investors and so become a permanent and

respected function of our state government. And if we,

openly and boldly, do our share in this crisis by challeng

ing the fallacies and misrepresentations uttered against

the public utilities business, we shall be doing a service to

the whole state and to future generations of its citizens.

Six Cents in Spokane

Following the hearing in Spokane, \Vashu before the

Public Service Commission on April 2, 0n the application

of the Spokane Traction Company and the Spokane 8:

Inland Empire Railroad for 7-cent fares the commission

issued an order making a 6-cent fare effective immediately

for a ninety-day period. The new rate was set to go into

effect on all lines on April 6. No change in the present

transfer or school-ticket system is made. It was proposed

to supply conductors with strips of five tickets to be sold

for 30 cents, as an accommodation to those not wanting to

handle pennies.
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How Taxpayers Who Do Not Use Hydro Are

Made to Bear Burden of Below-Cost Service

Expenditures Paid by Province at Large as indicated by

Clarkson Report But One instance of Unsound System

HE Clarkson report reveals that in order to show a

I surplus of $174,919, Sir Adam Beck’s Hydro Com

mission charged up the Province at large with

$1.! 17,433 of power general expenses-a deficit of $942,514

is thus actually indicated.

Here is an outstanding example of how hydro projects,

in order to kill private opposition, are financed at the _ex

peuse of the ratepayers of the Province. Yet The Financial

Post alone calls attention to the fact. Where are these

servants of the people—the newspapers? ,Do they represent

the interests of the ratepayers of the Province as a whole

or only those who are users of Hydro power?

Sir Adam would undoubtedly argue that these expendi

tures were for the good of all citizens of the Province. But

such arguments could not be "put over” on the people were

it not that they are condoned by the newspapers. The

T. Eaton Co. might just as well argue that its advertising

expenditures are for the good of the city of Toronto and

get the city council to pay the bills. The cases are parallel.

There is just as much logic behind the idea that Toronto

citizens who do not shop at Eaton’s should pay for the run

ning of the store for the benefit of those who do as there is

behind the system by which the Hydro Commission spends

the tax revenues from citizens who do not use Hydro for

the benefit of consumers—and glorification of the name

of Beck.

Sinking Fund Responsibilities

And that is only one item in the count against the sound

ness of Hydro financing. Take the sinking fund situation

as revealed by the Clarkson report. Charges for the first

five years have not been deferred-in accordance with

sound interpretation of the Act—~but have been wiped out.

Common business sense demands that sinking fund charges

should be set aside every year. If the Hydro has not made

proper allowances—and the investigations at Hamilton and

St. Catharines have indicated that it has not-then

eventually and inevitably the bill must be paid by someone

and that someone is the general taxpayer of the Province.

Here. again. methods which only a public ownership

project with the people's funds for backing and a public

purse to draw upon have been used to crush the private

companies and destroy the property of investors. But the

piper must be paid at the end of the dance and it will not

be the dancers alone who will pay. Not only is the burden

upon the users of Hydro but also upon the general provin

cial taxpayer who does not.

\Vhy are the ratepayers of the Province kept in ignorance

of this state of affairs? Who are the newspapers serving?

Those Rebates of Duty

Take, again, the claim of the Hydro chairman for a

rebate of duties paid upon Hydro equipment. Here are the

same tactics of demanding discrimination against the pri

vate companies which must pay the tariff charges imposed

by the Dominion Government. On behalf of the users of

Hydro-Electric, Sir Adam asks the national government to

turn over to his commission funds which have been col

lected according to act of Parliament. Hydro customers

would, therefore, get the benefit of this refund while the

amount was added to the burden of general taxpayers

throughout Canada.

And if this is not done Sir Adam threatens to raise the

rates for Hydro.

Instances of Discrimination

Speaking further on this question of tax exemptions for

the benefit of Beck ambitions and Hydro consumers we

have recently heard a disquieting rumor that further con

cessions will be sought by legislation during the present

session of the Provincial Legislature. And let it be said in

passing that the usual procedure is to bring down these

measures at the eleventh hour when they can be rushed

through by the aid of the'“big stick”—the voting power

represented by the Hydro municipal ring-which Sir Adam

has learned to wield so effectively.

In August, 1917. the Hydro Commission purchased the

stock of the Ontario Power Co.. a company generating

about 160,000 horsepower, and formerly owned by Buffalo

capitalists. The township of Stamford and the city of

Niagara Falls have collected large sums for taxes each year

from this company. The township gave this company a

fixed assessment for 2r years from its inception, which

covers all taxes except for school purposes. For school

purposes the property is assessed at a small fraction of the

amount for which it was valued at the time of the sale of

the capital stock to the Hydro Commission. Now, so says

the report, the Hydro Commission will seek to relieve itself

of all these taxes because the stock of the company is owned

by the Hydro.

The Hydro does not own the plant: it owns the stock.

subject to the various bond mortgages of the Ontario Power

Co. covering the plant. There is no reason why the Hydro

Commission should not pay Stamford and Niagara the same

rate of taxes as is charged to the other companies.

Having been able for the five-year period to pass sinking

fund obligations and at the same time charge general ex

penses to the Province at large. Sir Adam is now evidently

finding it necessary to discover some other means of cam

oufiaging Hydro finances if he is not to charge the con

sumers what the service is costing. Otherwise he will have

to raise the rates: he has threatened it himself. And why,

we repeat. should he not do so? Why should his ambitious

and fantastically financed schemes be placed as a burden

upon the general ratepayer?

The Vote of Hamilton.

The Hamilton situation is a case in point which illus

trates the methods of public ownership finance. The figures

of independent experts appointed by the Canadian Society

of Civil Engineers proved conclusively that the Port Credit

St. Catharines line could not be made to pay. Yet Sir

Adam “put it over.” He had to do so to find a market for

the power which he is developing at the expensive Chip

pewa plant. and the Chippewa project represents, in the

first place, justification of Sir Adam's overtures to the

Niagara Park Commission for all the available water sup

ply for the people's enterprise—an argument which was
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Facts on Municipal Ownership

in 336 Towns and Cities

Copyright, 1919, by H. ]. Gonden.

Adair, Ia.—.Ha'ving failed of successful operation, the city

sold its electric light plant to the Iowa Railway 8: Light Com

pany, and quit municipal ownership.

Alexandria, Va.—The municipal electric light plant was built

in 1889, costing $17,000. It was sold in 1906 for $3,500, which

included a 30-year franchise. The company which bought the

plant made a contract for street lights at $75 per lamp per

year, a saving of_ $28 per lamp, and made many important

extensions or service.

Allegheny, Pa.—-The municipal plant began operations in 1890,

giving city service only. The cost was $562,000. Investigators

for the National Civil Federation call the plant "poorly de

signed, inefficient and expensive to operate," and state that

appropriations for equipment had been neglected to such an

extent that "the electrician had to build his own switchboard

out of such junk as he could collect from machine shop yards."

They state that the payroll could be reduced 15 to 18 per cent,

and criticize the use of the plant for political employment.

Allerton, Ia.—The municipal electric plant, which has been

running at a loss for some time, was sold by practically unan

imous popular consent to the Centreville Light & Traction

Company.

Ames, Ia.-—The engineering experiment station of Iowa State

College issued data showing: "In a number of Iowa towns

the waterworks (munici a] systems) are not self-supporting."

It showed, as a result of) an investigation. that in many towns

pumping costs. operating expenses and fixed charges brought

the cost of water up to 75 cents per 1.000 gallons, yet the

towns, in many cases, were charging only 50 to 66.7 cents per

1.000 gallons. throwing the remainder of the costs onto the

taxpayers. The investigation also revealed waste and inefli

ciency in leaky valves, clogged wells, unsuitable machinery, and

deficient underground flow.

Amherst, Ohio.—1n 1912 the council abandoned the municipal

electric plant and have since purchased current from a private

company. The machinery was so worn out that the town could

not sell it at any price, and in 1914 it was still standing idle in

the plant.

_ Appleton, Minn.—The city finally got tired of the burden of

its municipal electric plant and sold it to the Otter Tail Power

Company.

_Arcanum, Ohio.—A very exhaustive report on the municipal

light and water plant for one year showed a deficit of $5,397.

Total revenue from all sources was $11,674. operating expenses

and fixed charges were $17,072. The deficit amounted to over

$3.51) per capita.

Arlington, Ohio.—ln one year the municipal electric plant

turned up a deficit of $4,048. The deficit equalled about 225

per cent of the total revenue from private consumers. To

break even. the rate should have been 32% cents per kilowatt

hour instead of the 10 cents which was in force.

Ashley, Ill.—The municipal electric plant was sold at auction.

Atchison, Kan.—-Superintendent E. C. Willits. of the State

Qrphans' Home. estimated that it cost the state two or three

times as much to make its own power as it would have from

a private company. so the public plant was shut down and a

contract made with the Atchison Railway & Light Company.

Athens, Ohio.—-The people voted to sell the municipal electric

plant in 1914. With a registration of over 2,000, only 14 votes

were cast in favor of retaining the plant. It had been losing

money for years. even though high rates were in force, and the

service was very poor. Lamp renewals cost the customers a

great deal on account of the irregular voltage.

Attalla, Ala.—After a few years’ operation of the municipal

electric plant it was leased and afterward sold for less than

533.000. though it cost $50,000 in 1892. The city could not make

the plant pay.

Audubon, Ila-Arthur H. Grant states that a municipal elec

irgi‘cqhght plant at this place was sold or abandoned prior to

‘\

Bainbridge, Ohio.——The village water and light plant had a

deficit of $4,926 in a single year. The figures showed this to be

about twice as much as the total revenue from customers. This

would have made necessary a rate of 24 cents per kilowatt hour

for electricity and 75 cents per 1,000 gallons of water to make

ends meet.

Baltimore, Md..—An audit of the books of the waterworks in

1911 showed that the department was operating at an annual

loss of $400,000, and that an increase in rates averaging 30 per

cent was necessary.

Ballard, Wash.—After five years the municipal electric light

plant, which cost $10600 in 1897, was leased for fifty years to

a private company for $3.800. The plant was leased because the

income was about a third of the operating expenses.

Barberton, Ohio.—The waterworks had a deficit of $4,175.35

in 1913, according to a report to the state auditor. Serious

irregularities in conducting the business were also reported;

among them were allowing accounts to run two or three years,

and failure to collect penalties for non-payment of bills within

a specified time.

Batavia, C.—The city's reports showed total income for its

water and electric light plant of $5,924 for the year, expendi

tures of $5,602, leaving an apparent profit of $312. But these

"expenditures" included nothing for interest. sinking futid,

depreciation and lost taxes, which totaled $6,992. That converts

the "profit" into a loss of $1.068.

Bay City, Mich.—The municipal electric plant was shut down

in 1919 and a contract made with a private company for current.

Beatrice, Neb.—The municipal electric street lighting plant

showed a loss of $6,051 for the year ending April 30, 1916,

according to the report of J. M. McTaggart. expert accountant

of Kansas City, who was engaged to investigate the records.

In submitting his report Mr. McTaggart said: "Owing to the

incomplete condition of the records, we were unable to obtain

the necessary data as accurately as is usually available in

accounts of private corporations and partnerships, where

efficiency in every department is absolutely essential to their

very existence"

Bcllcfontainc, Ohio.——An investigation into the water, gas

and electric plants, made in 1914, showed that the gas cost

$2.25 per thousand feet to manufacture. while the deficit on

the waterworks, including interest and other fixed charges. was

$10,077.31 in 1913. The electric plant was so run down that it

could not give adequate services, and at least a third of the

street lights had to be left off every night until enough people

went to bed to permit the generators to carry the street light

ing load.

Berea, Ohio-After the town had built a waterworks, getting

its supply from the seepage of an abandoned stone quarry, the

State Board of Health forbade the officials to turn on the water

until an ordinance was passed forbidding the citizens to use city

water for drinking purposes.

Berkeley, CaL-This city bought an electric plant in 1889.

After ten years the plant was so worn out that it was not worth

operating and was leased to the Berkeley Electric Lighting

Company.

Bethel, Ohio.—The town council failed to pay the bills of

the municipal electric plant in the winter of 1913-14. and the

Board of Public Affairs turned off the street lights until the

bills were approved. The 1913 deficit amounted to nearly 100

per cent of the total revenue from commercial customers.

Beverly, Ohio.——The municipal electric plant was sold in May,

1907, to Messrs. \Valker and George. Reason for selling: Poor

service. high rates. losses in operation.

Birmingham, Ala..—The North Birmingham waterworks,

owned by the municipality, was shut down and abandoned in

1911 as the authorities considered it a menace to public health.

\Vater was thereafter taken from the Birmingham \Vaterworks

Company, a private corporation. An epidemic of typhoid wac

traced to the municipal plant before it was abandoned.

Blacksburg, S. C.—The municipal electric lighting plant was

shut down in 1913 because it was cheaper to buy current than

to make it. The plant was not a financial success.

Blaine, Wash-The municipal electric light plant was shut

down and abandoned in 1911 after three years‘ operation. Cur

rent has since been purchased from a private company. The

service of the municipal plant was both costly and un

satisfactory.

Blanohester, Ohio.—The 1913 deficit of the municipal electric

plant was $701.77 short of making operating expenses. Interest

and other fixed charges increased the deficit to $6085.10.

Bloomington, Ill.—-The street_ lighting plant was made _to

show low operating cost by making no allowance for deprecia~
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about 1895, and sold out at $

tion. The plant had to ,be entirely rebuilt in 1906, at a cost

of $40,000. The old machinery was sold for $3,300, though the

plant had cost $87,000. A contract could be made with a

traction company which would save the city $10,000 to $15,000

a year over the present cost of running the plant.

Blue Island, Ill.—_l. B. Gobet, in 1907, when mayor, said the

plant had been grossly mismanaged and that it cost twice as

much to make current as it cost the North Shore Electric Com

pany, with whom the municipal plant was in competition. The

city made a contract with the Sanitary District of Chicago for

a bulk supply of current, shutting down the generating plant,

but did not pay their bills; so the Sanitary District, in 1912,

had to threaten to shut down the plant unless it got its money

about $30,000.

Bowling Green, Ky.—In 1914 the city abandoned its munic

ipal electric street lighting plant and made a contract for service

with the local company, resulting in lower cost and greatly

improved service. It was the inefficiency and expense of the

municipal plant which led to the change.

Bowling Green, Ohio.—The city went into the gas business

6,000 in 1899. The original invest

ment was $60,000. In addition there were losses in operation

estimated at $50,000, making the total loss to the city for five

years of municipal ownership $104,000.

Bradner, Ohio.—Though but a village of about 900, this place

was able in 1913 to maintain a municipal water and light plant

that produced a deficit for the year of $3,313. This was 130

per cent of the total revenue from private consumers. To

offset it light rates should have been 18% cents per kilowatt

hour instead of 8 cents and water basing rates of $11.50 instead

of $5 for domestic use.

Brainerd, Minn.—The city got in debt to itself to the extent

of $6,000 for street lighting from its own plant and the lights

were turned oil. The people tired of darkness and demanded

lights. The city council ordered the lights turned on. The

lighting board refused until it could find a way of settling the

$6,000, the plant not producing income sufl‘icient to meet the

demand. A compromise was reached, but no way was found of

making the plant an economic success.

Brandon, Manitoba.—The municipal street railway lost for

the taxpayers $33,868 in 1916, which with a 1915 deficit made a

total deficit on January 1, 1917, of $79,159. Quoting from the

oflicial report issued by the city treasurer, G. F. Sykes. we have

this statement:

Deficit as at Jan. 1, 1917 . . . . . . . . . . . . . . . . . . . ..$45,290.98

Loss for the period as above (1916) . . . . . . . . .. 33,868.60

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..$79,159.58

Less adjustment of depreciation charges.....$l2,233.80

Less contribution from city general account.. 20,322.48

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $32,556.28

Total deficit . . . . . . . . . . . . . . . . . . . . . . . . . . . $46,603.30

So while the railway lost $33,868 in 1916. it began the year

1917 with a deficit of $46,603. even after allowing for the

$20,322 taken out of the general tax fund to help along. As

a matter of fact, this $20,000 comes from the taxpayer’s pocket

and not from the earnings of the street railway. It is inter

esting to note from the oPficial report that in the six classes of

tickets issued by the city's railways there were decreases in

the proceeds from all except one and that was in miscellaneous,

which showed an increase of but $16 for the year.

Broolrfield, Mo.-—The municipal waterworks lost money for

the city every year for at least five years as follows, according

to the report of Marwick, Mitchell, Peat & Co., chartered

accountants of St. Louis, employed by the city to go over

allairs: 1911, $1,242; 1912, $1,651; 1913, $1,126; 1914, $829; 1915,

$1.785. Interest on bonds and the contribution for the sinking

fund were paid from taxes. The accountants showed the

amounts for these items paid each year from taxes. Interest

for five years totalled $4,429, sinking fund $6,259.

Brookfield, Mo.—-The city bought a theater for $10,000, issuing

bonds for the amount. The theater proceeded to lose a nice

sum of money for the city, and, according to a local newspaper,

“since the theater became the property of the city it has been

going to the bad.” '

Braidwood, I11.——ln 1910 the town sold its municipal electric

plant to the Public Service Company of Northern Illinois. In

1909 the total income of the plant was $3,578. while the expenses

were $5,700. leaving a deficit of $2,122, according to a statement

prepared by Alderman J. B. Howatt. chairman of the lighting

committee. The tax levy for 1910 was exactly one-half what

it was for the year previous, when the town had to meet light

ing deficits.

Bri hton, La.—-The gas su ply from the municipal plant is so

bad t at none of the city 0 cials will use it. One of the coun

cilmen is agent for a company selling individual gas systems,

and is replacing the city service with these as fast as possible

an easy matter when service from the city plant is poor and gas

costs $1.75 per 1,000 feet.

Brownstone, Ind.—The municipal water and light plants were

sold in 1908 to the Brownstone \Vater 81 Light Co., in order to

get the plants out of politics.

Brunswick, Mo.—Debt was the only thing that this city got

out of municipal ownership of water and lights. After ten

years’ operation the plant was sold for one-third its cost. The

mayor is quoted as saying, "You could not give Brunswick such

a plant under condition that the city run the business."

Bucklin, Kan.—The city abandoned its municipal electric light

plant in December, 1915, deciding by a five to one vote at a

popular election to buy current from a private corporation. The

operating expenses and cost of repairs, not to speak of the fixed

charges of the city's plant, exceeded the income and at that

gave service only part of the night. The burden became un

bearable to the taxpayers.

Buffalo, Minn.—The municipal plant was closed down and

put on the market and the city made a contract for service with

the St. Cloud Public Service Company.

Burlin on, Vt.—The municipal light plant is a huge financial

failure. ts report for 1911 shows a “gain" of $1,321.81 for the

year, but in another place the commissioners state that a law

suit begun “more than a year ago is still lagging on and has

cost the city thus far many thousands of dollars to end it."

There is no mention of the “many thousands" in the accounts

of the lant. The taxpayers, users and non-users of electric

light alike, pay that money.

The suit mentioned is an injunction against spending money

to rebuild the lant. The depreciation of the plant has not

been properly c arged off. The plant isc completely worn out,

though the depreciation fund amounts to only one-seventh of

the cost of the plant. In other words, there is an investment

of $124,085.33 not represented by depreciation which must be

written off with the exception of $16,975.03, which represents

land and buildings.

Butler, Mo.—H. M. Cannon, manager of the municipal elec

tric plant, wrote, in 1914. as follows: “I have had enough

experience with municipal ownership to know it is a dismal

failure. I have figures to show that our plant has always been

‘a failure and an expense to the people. The trouble with mu

nicipal ownership lies,in the fact that in the larger cities it

soon drifts into public corruption and favoritism, and in smaller

cities, where the council changes every year, the men and

management never know what to depend upon, have no interest

in lt(h,e business other than their wages, and let things go to

rac .’

Butler, Ohio.—The municipal electric plant consumed so

much fuel that in 1914 the council turned off the street lights

on all nights but Saturdays. The tax levy for street lighting,

however, was just as high as before. The deficit for 1913 was

about 100 per cent of the revenue from private consumers.

Caldwell, Ohio.—This village of 1,800 has municipal water

and electric light plants. against which $44,500 in bonds had

been issued up to the close of 1914. when the plant probably

could have been reproduced for $30,000. There was a loss on

the plant for 1914 of $5,844, or 175 per cent of the total revenue

from private consumers. On that basis electric rates should

have been 22.8 cents instead of 8 cents, while a certain water

rate for homes should have been $55.58 instead of $19.50.

Calgary, Canada.—The munipical street railway system. with

its 2‘6-cent fare, proved a failure. In 1914 its actual income

was $702,531 and expenses paid were $698,698. The funded debt

of the system was $2,280,210. upon which there was an annual

interest charge of $106,359. The depreciation charge was

$29,299 in 1914, or less than 1% per cent, which. of course,

was absurdly low. Five per cent would be as little as condi

tions warranted. If the city had allowed 4 per cent deprecia

tion, its loss for the year would have been $58,000, net.

Canal Dover, Ohio.—The people started out to build a munici

pal electric light plant in 1908. They voted $35,000 as the cost.

It took three years and $60,000 to get the plant in operation

and this $60,000 did not, of course, include expenses for election,

litigation, preliminary reports, etc. In one year the light plant

produced a loss of $118.50. And that was not the first nor the

second year of its operation, either. This loss was almost 1(1)

per cent of the total revenue from private consumers. It was

found necessary to increase the city's tax rate 10 per cent.

Carthage, Ohio.—When the town was annexed to Cincinnati

the water and electric plant was abandoned. most of the equip

ment being sold for junk, and the electric pole line sold to the

Union Gas & Electric Co.

Casselton. N. D.—The municipal electric light plant was in

stalled in 1897 and sold in 1903 at about one-third of its cost.
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There was a large deficit each year under municipal ownership.

Cedar Rapids, Ia.—‘ln a decision of the Iowa Supreme Court

in 191.3,.the court

very costly to.the people of Cedar Rapids. The people voted

to buy the .water .works with the understanding that the rates

would be reduced. The rates were not reduced, but, instead,

a special tax levy is made to meet expenses connected with the

plant which cannot be met from the revenue of the plant.

Central City, Neb.—Finding that municipal ownership was

too costly, the city sold its electric plant to the Central Power

Company. '

Chardon, Ohio.-—-The municipal electric light plant has been

such an expense that the people have four times voted down

the proposition to establish a municipal waterworks. The

books have not been kept accurately. and an investigation

showed that the deficit in 1913 was $1,860.83.

Chariton, Ia.—ln 1914 the people voted to sell the electric

plant because the town had no more money to spend on it.

Chchalis, Wash-The municipal electric plant was leased to a

private company about 1906, because it could not be made to

pay. There were also serious accusations against the city ofi‘i

cials in charge of the plant while under municipal management.

Cheraw, S. C.—ln April, 1912, the voters authorized the town

council to sell the municipal electric light plant to the Blewitt

lialls Power Company, the purpose being to get cheaper and

better service.

Chicago, Ill.—The loss on the municipal electric light plant

operated by the Sanitaryr District of Chicago amounted to

$199,781.10 in 1911. The total losses during the four years of

operation up to that time amount to over $600,000. The actual

expenses of the electric department of the Sanitary District

for 1911 _were $901,723.47, while the total income from the sale

of electric current amounted to $701,942.37. In order to make a

showing more favorable than the above the ofiicials have

charged part of the investment costs to other departments, and

have neglected to make adequate provision for depreciation.

On Jan. 8. 1914. the Chicago Tribune. always a defender of

the Sanitary District administration, said: “The demonstrable

fact is that the present cost of producing electricity is at least

twice as, high as it should be. This excessive cost is due to

three general conditions: unsystematic engineering plans, gross

ly padded payroll costs, unbalanced consumption of the power

of the plant. These three faults are all due to politics."

The waterworks has been run at a loss for years. Dabney

H. Maury. consulting engineer for the "Merriam Commission,"

reported in 1911 that the plant was obsolete, and large sums

were needed to put it in good condition. Aldermen place this

~um at $15,000,000. The leakage is astounding, being over 70

per cent. A water famine is a regular summer affair. owing to

inefficient pumping and water waste. The rates are far too

low. On account of the poor character of the service it is

estimated by insurance engineers that the people of Chicago

pay about $1,500,000 annually in extra insurance premiums. In

addition to water rates the property owners have to pay, in

many cases, special assessments. for construction. In 1910

these amounted to $152,436.76. It is impossible to estimate the
millions of dollars invested in pumps which are vnecessary in

all buildings over three stories high. In regard to actual cost

the commissioner says in his 1910 report: “Nobody knows.

The necessary accounting is not done.”

Chickopee, Minn-On Oct. 1, 1912, the city shut down its

municipal electric plant, where the station operating expense

alone was over 9 cents per kilowatt hour. and made a contract

with the Minneapolis General Electric Company for service.

The high generating cost was due to the discontinuance of

electric service by some of the large power customers because

the service was too unsatisfactory and unreliable.

Chicopee. Mass.—C. W. Whiting. consulting engineer for the

Municipal Light Commission of Chicopee. made an examination

of the plant in 1911. and found the equipment, which had cost

565.000, to be worn out and practically useless. He found it

would be necessary to spend $90000 to put the plant in condi4

tion adequately to serve the city. The report recommended

a revision of rates. as a customer using 150 kilowatt hours can

save $1.40 by having one more kilowatt hour. The allowance

for depreciation had been made a bookkeeping charge only.

Chilton, Wis.—This city attempted to establish a municipal

electric plant in competition with the Calumet Service Com

Pany._but was prevented from doing.7 so by the Supreme Court

Of Wisconsin. The decision (made in 1912) says:

l‘During the latter part of the lO-vear period of the Rink

franchise, the owner became financially weak and did not efii

ciently maintain the plant and give altogether satisfactory

service, though largely or whollv. because of defendants’ (the

city's) fault. The latter. ostensibly because of such poor ser

vice. refused to deal with such owner: whereupon the latter

Offered to comply fully with the franchise. or sell to‘ the' city,

pointed out that municipal ownership was,

or meet any competition, but said city refused all advances in

that regard and invoked the Railroad Commission, Dec. Z3,~

1907, to grant a certificate of public convenience and necessity,

authorizing another public utility in the city. The proceedings

were dismissed because of the existing public utility and de

fendant's failure to proceed in reference thereto as contem

plated by the public utility law.

"Notwithstanding the refusal to deal with plaintiff's pred

ecessor, under the public ut lity law or the old franchise, public

and private lighting was continued until January 17, 1908,

though payment for public service and recognition of there

being any existing privilege in the matter were refused. Hos

tility by the city, its efforts to have the claimed privilege super

seded, as indicated, or by proceedings, by the attorney general.

destroyed the then company's credit, caused its legitimate

business to drop and forced it to temporarily suspend. How

ever, it continued all reasonable endeavors to make some sort

of arrangement with the city and failed in that regard."

Concerning the Public Utilities Law it says:

"That one of the principal mischiefs sought to be remedied

by the new system, was elimination of the conditions promotive

of hostilities between municipalities and public utility com

panies, after making large investment by permission and invi

tation to serve the public directly as well as indirectly-bitter

controversies, sometimes for good reasons and sometimes not,

but in any event at the expense of consumer of the product—

seem quite certain.

"It likewise seems certain that one of the major means for

attaining the desired end- was elimination of excessive invest

tnents, and excessive expenses caused by two or more public

utilities, each with its separate property and fixed charges,

where the need of the consumers only required one, and elim

ination of risk to investors by encroachments, or threatened

encroachments, upon an occupied field of public service without

any public necessity therefor. Doubtless an unvarying and

invariable economic law was squarely faced and appreciated.

that all such subjects for elimination represent waste, which

if not avoided would, in the main, fall on the product, increasing

the cost of service per unit and be paid by the consumers. It

was the interests of consumers which was the prime subject

of legislative solicitude; such object to be conserved without

injustice to others.

“In the situation pictured it could not have escaped legisla

tive consideration and, necessarily, would not have been con

siderately left unguarded against that in the cities and vil

lages of the state; in general, public utility service at the lowest

practicable rates with the highest practicable efficiency is im

possible without combining the municipal service with that

to others.

“Further, it could not well have escaped appreciation and

been left unguarded against, that one of the fruitful sources

of waste to ultimately fall, largely, if not wholly, on consumers,

and fruitful sources of wasteful controversies and injustice to

owners of existing investments, many of whom were bond

holders as in this case, was opportunity for municipalities to

unreasonably menace existing investments by threatening to

displace. or actually displacing, in whole or in part. existing

public utilities in cases where proper regulation would secure

efficient operation-ample efficient service in the whole field.

thus creating waste in many ways and to a large amount in

the aggregate. to the impairment of efficiency in general, and

enhancement in cost per unit of service to the consumer, con

trary to the purpose of the act."

Christianburg, Va.—The municipal electric plant was estab

lished in 1900. In 1907 the generating plant was shut down

and power purchased from a private company. In 1908 the

distributing system was sold to a private company which prom

ised to make extensions and improvements which the city could

not afford.

Cincinnati, Ohio.—The Madisonville municipal electric plant

is a mystery to the people of Cincinnati. They are unable to

get any facts regarding it. An investigation made in 1914 dis

closed the fact that even the city ofi‘icials themselves had never

collected any comprehensive data regarding the plant. There is a

discrepancy of hundreds of dollars between different reports of

the same transactions. The city electrician reported a surplus of

income over bare operating expenses of $490.98 for 1913. Fixed

charges turn this surplus into a deficit of $l5.698.70.

Clarion, Ia.—On July 9, 1910. the municipal lighting plant was

sold. The plant had been a persistent loser. and was practically

depreciated out of existence. '

Cleveland, Ohio.——The municipal electric plant has been a

consistent money loser ever since its establishment. A com

plete plant, which was to give cheap light to every citizen. was

estimated by F. W. Ballard to cost not over $2.0(D.000. Up to

1919 the municipal plant had as customers less than one-sixth

of the actual users of electricity in Cleveland. the rest being

supplied by a private company. It supplied only one-third of
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the street lights, the company supplying the remainder. Its

total plant capacity was rated at 17,000 kilowatts, while that

of the company was 135,000 kilowatts.

Mr. Ballard. the plant's original manager, and one of its

founders, stated, in 1915, shortly before his resignation, that

“We expect to make $200,000 surplus for the year 1915.’

The plant actually lost $58,219 in that year, as established by

Nau, Rusk, & Swearingen, certified public accountants, of Cleve

land, who were employed by Mayor Newton D. Baker to report

on the exact financial condition of the plant and settle some of

the controversies which centered about it. They devoted ‘about

ten months to the investigation. This was evidently considered

by the accountants as an unusually long period, for they said

in their report: “The delay in rendering this report and the

almost inexplicable length of time it has taken to prepare the

statements herein must be entirely attributed to the chaotic

conditions of the bookkeeping records for the year 1915."

About seventy pages of the report were given over to eorrec~

tions of errors found in the bookkeeping. The accountants

found and reported that durin 1915 the plant had capitalized

one-half of its bond interest. he total amount of bonds out

standing was $2,817,000 (on $70,000 of these half the interest

was not so capitalized) and the total investment in the 5plant

$3.667,688. In November, 1916, another bond issue of $1.7 0,000

was voted, making the total bonds more than $4,500,000. Orig

inally they were $2,770,000. The report further. showed re

ceipts for 1915 to have been $548,574.72, operating expenses

$428,669.74, leaving $119,904.98. From this the report shows

the following deductions: Funded debt interest. $112,655.90:

other interest, $9,545.48: interest on city investment. $24,229.32,

and taxes foregone, $31,693.72, making a total of $178,124.42.

this exceeds the gross income by $58,219.44. It was shown

that the project could not have been financed at an interest

rate of 4.5 per cent if the entire credit of the city had not

been behind it. _

Cleveland, Ohio.-—The State Bureau of Inspection and

Supervision of Public Offices examined the books of the South

Brooklyn municipal electric plant for the three years endgiag

1908 and showed the following costs per arc lamp: 1 ,

$81.10; 1907, $73.15; 1908, $69.25. Com are these with the claims

of the municipal manager-1906, $58.2 ; 1907, $73.37; 1908. $48.13.

Compare them further with the prices paid by the city of

Cleveland to the Cleveland Electric Illuminating Company for

lights in areas not covered by the municipal plant—l906. $69.72

per lamp; 1907, $67.92; 1908. $54.96. During the four years

ending 1909 the lights furnished by the municipal plant cost

$133,000. If these lights had been furnished by the Cleveland

Electric Illuminating Company they would have cost $109,000.

showing a loss to the city of $24,000 on the small proportion of

lighting done by the municipal plant.

Public Service Director Lea, in July, 1910, said of the two

municipal light plants owned by the city of Cleveland: “For

weeks' accountants have been trying to arrive at a correct

posting of the records of the two plants so as to enable us to

tell whether they are paying or losing. I am satisfied that both

plants have never earned a cent, if depreciation is figured in.

Figures already compiled tell us this, but the system of book

keeping employed has not been detailed enough to give us

an accurate accounting."

Coal City, I11.—ln August,‘l9ll, the municipal lighting plant

was sold to the Public Service Company of Northern Illinois.

The town had been losing money on its' operation for fifteen

years. ‘The first cost of the plant was 20 per cent above the

estimates. William E. Somerville, president of the board, says:

“Depreciation was never figured on while we were running the

plant. It should have been, of course, and many other things

should have been figured on. too, for that matter, but they

weren't. Under municipal ownership our plant was never run

on a business basis. and from a business standpoint it was run

at a steady loss. We corrected the evil, however, when we

sold the plant, and as a result we now get much more satis

factory service at less money.” '

The original estimate of the cost of the plant was $12,000.

but this was too low, and $15,000 was spent before the plant

was completed. an increase of 25 per cent over the estimate.

Columbia, A1a.——The municipal electric plant was in exist

ence two years, being sold in 1908 because the town could not

afford to meet the losses in operation.

Columbiano, Ohio.-The State Inspector reported, under date

of March 29, 1913, as follows: “The village owns and operates

a water and light plant. Said plant is not self-supporting. as

transfers amounting to $6.000 have been made from the service

fund to the water and light fund during the period covered

by this audit."

Columbiana, Ohio.—The State Bureau for ‘the Supervision of

Public ()fl‘ices examined the water and electric'plants a few

years ago. reporting the physical condition had. and the finan

cial~ condition worse. “Grave irregularities" were reported.

such as the issue of vouchers in such sums as to cause over

drafts of public funds and the failure of the clerk to keep any

record of the water and light funds in his appropriation ledger.

Columbus, Ohio.-—The Bureau of Municipal Research, of .\ew

York, examined the municipal electric plant, and reported in

part as follows:

"The statement of bonds outstanding does not agree with

the records of the sinking fund trustees, owing to the omission

of a series of electric lighting supply (4 per cent) bonds

amounting to $18,000, issued in 1905, due 1915.

"Unless the rates are very carefully adjusted to take this fact

into account, those utilizing city power for private residential

lighting will receive a portion of this service at the expense of

the taxpayer of the city."

There was an apparent profit for the year of $216.41. How

ever, the expert found that this took no account of sinking fund

and interest. Sinking fund amounted to $20,000 and interest

to at least that much more. Taking $40,000 or more from $216

did not leave much "profit."

The experts stated in their report that the accounting system

of this plant management was bad and needed replacing by

an “eficicient method." They also condemned the “politics and

vascillating policy" of the management. They recommended

that the management of the city water and light plants be

combined, taken out of the hands of the city council and

turned over to “specialized commissioners.”

This plant was built originally in 1898 with $68,000 raised by

bonds, which amount the promoters said would be Sufl‘lCiCflt.

It was only the starter. In 1901 the plant was reconstructed

and then began successive bond issues, leading up to $910,500

by 1915, aside from $50,000 subscribed and paid for by the

sinking fund commission. The net cost of the plant to the

city in 1913 was $245,751, instead of $125,659, as reported by

the lighting department. This plant has been the source of

continual trouble, turning up its share of costly investigations

and prosecutions, practicing favoritism and unbusinesslike

methods in letting contracts and hiring employes. In 1916.

when as a means of helping the city to meet a deficit, the light

plant management suggested curtailing service, the Daily Citi

zen of Columbus observed: “Had the light plant been operated

efiiciently the last few years, there would be no need for re

trenchment in the matter of street lighting today."

Columbus, Ohio.——The 1910 report of the municipal electric

plant said: "It is necessary to call your attention to some of

the conditions existing at the light plant at the beginning of

January, 1908, and what was done to eliminate them.

“There was a lack of information and records giving the

costs. location and number of poles, lamps and a map showing.7

the location of lines. etc. The overhead lines were in poor

condition: every wind that came up broke the leading wires 'at

the lamps, and wires falling down on wires of other companies.

This resulted in poor service and a very large maintenance cost.

“The current supplied was 6.6 amperes and should have

been 6.9.

“Switchboard meters were never calibrated, and it was neces

sary to recalibrate them and send same to factory for repairs

before any accurate record could be obtained.

“Boilers were very scaly, coal conveyor in poor condition, a

very poor grade of coal was being used and the amount of

coal burned was excessive."

Columbus Grove, Ohio.—-When in 1902 this village started

in to buy its electric plant from a private company it incurred

legal expenses to the amount of $4,000 in the process, but this

$4,000 was paid from general taxes and never charged to the

cost of the property, which was put down at $15,000. This

is a common practice of municipal ownership. In one year

the plant's gross income from private consumers was $7.828

and credit for public service $2,155, making $9,983. Its oper

ating expenses alone were $8.404, to which was added fixed

charges of $7.300, making total expenses $15,704 and the deficit.

therefore, $5,721.

Concord, Mass-The report of the Electric Light Board for

1910 says. regarding the law requiring that depreciation be

charged in municipal plants; “Reference was made to this

law in our report of last year, and the town took no action in

the matter. We again call the attention of the town to Section

21 of Chapter 34 of the revised laws, as amended by Section 1.

Chapter 411, of the Acts of 1906. We respectfully refer the

consideration of this matter to the town." Depreciation has

never been charged off by this town. In 1910 it would have

been. according to law, $4,320 (3 per cent of $144,021), and

would have created a deficit. as' the cash balance was only

$1645.21. The city appropriated $5.000 for operating expenses.

and spent $20010 in 1909. a large part of which went for re

placing worn-out equipment which had not been charged off

to depreciation. ' ' _

Council Bluffs, Ia.-—Municipal ownership has not lowered

water rates. but it has increased taxes by at least 5 mills.
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according to a report of the State Examiner of Public Ac

counts made early in 1914. The meter rates for water are the

same under municipal ownership as under the old company.

The flat rates are higher. Under private ownership the people

were taxed 2 mills to pay for hydrant rental. Now they are

taxed 2 mills on account of water bonds, and 5 mills additional

to meet running expenses.

Crawfordaville, Ind.—1n 1910 Prof. J. \N. Esterline, of Purdue

University, was engaged to examine the municipal electric light

plant with a view to rehabilitation. He recommended that the

entire plant be scrapped, as it was worn out and obsolete. He

estimated the cost of a new plant at $93,000.

Cuba, IlL—The city council has decided to sell the municipal

electric light plant. Bids for the plant will be received by

\‘irgil Durand. city clerk, until Aug. l3.—Electrical \Norld,

June 22, 1912.

Cumberland, Wia.—The State Railroad Commission ordered

the municipal lighting plant to increase its rates in 1909 because

the plant was losing‘ money. The 1900 deficit was $961.65.

Cuyahoga Falls, Ohio.——The municipal water and light plants

piled up a deficit of $14,057.24 in 1913. according to an investi—

gator. who also found that the plant is ready for the scrap

heap, and that political interference prevented the plant from

being run economically.

Dana, Ind.—Municipal electric light plant sold to the Clinton

Light 8: Power Co. for $6,700.

De Grafl, Ohio.—This village of 1,000 population has

dearly for municipal ownership. It built its own electric light

plant in 1893. Its deficit in one year amounted to $3,188.36 and

for more than twenty years it kept taxes so high as to discour

age facing further debts for new ventures. In the summer of

1913 fire gutted the heart of the town, entailing a loss of about

$100.00). This could undoubtedly have been prevented, but for

the lack of water. The town had no waterworks. Its electric

plant absorbed all surpluses, by continuously creating deficits,

which might otherwise have been invested in a waterworks.

Decatur, Il1.—-VVhen the peo le got an estimate on the cost of

municipal lighting plant the gure was $52,000. Later it was

thought well to add more lamps, so the figure rose to $60,000.

Then the figure went to $75,000 in order to provide high grade

equipment. The real cost was $90,000.

Delta, Ion-The municipal gas plant was disposed of in

1908. The new owner reduced the price of gas and relieved the

taxpayers of the losses they had had to meet under municipal

ownership.

Dexter, Mo.—The municipal electric plant was leased to B. F.

Eicholtz in 1905 and later sold to him.

Dubuque, Iowa.—-In 1907 the scandals surrounding the opera

tion of the waterworks came to a head. The plant had then

been municipally owned seven years. It was purchased for

$545,000, the idea being to take the plant out of politics, to ex
tend the system, reduce taxes from l‘profits," reduce the “rob

ber rates" which “oppressed" the manufacturers and domestic

consumers. It was necessary to levy taxes to meet interest and

sinking fund payments. Taxes to the amount of $46,000 were

raised. The city had paid the company $12.11» for hydrants and

other charges, so the increase in taxes used for water purposes

was $34,000. Large debts were incurred and kept a secret as

long as possible. The trustees, manager and several employes

were forcd to resign and it was hard to get responsible citizens

to act on account of their fear of besmirching their characters.

Dunkirk, Ind-This city tried municipal ownership of electric

light for three years, beginning 1901. In 1904 the city lost the

plant to the bondholders, paying them $2.300. besides meeting

the operating losses during the period of municipal ownership.

East Chicago, Ind.—The operation of the municipal electric

plant was so unsuccessful during the first three years (1900

1903) that a receiver was appointed. The plant was sold to a

private company for a fraction of its cost in 1907.

East Grand Forks, Minn.—The municipal electric plant began

operation in 1902. In 1907 it burned. Five days afterward the

people held a mass meeting and decided unanimously not to

rebuild. A contract was made with the company in Grand

Forks, N. D., which is still in effect (1912).

East Point, Ga.—In 1914 the city shut down its generating

plant and has since purchased electricity from a private com

Pan)’. reducing the deficit by over $500 a month. '

East Portland, Ore.-When the city consolidated with Port

land it was not considered worth while to continue the year-old

municipal electric plant so it was sold.

Eaton, Pa.—The municipal street lighting plant has been

the subject of criticism by city ofiicials and citizens for many

vears. The manager, in his report dated April 1, 1911, recom

mends the purchase of current for part of the service, and

savs “a saving would be effected."

Edgewood, Ga.—The municipal electric plant had been in

operation only a year when it was shut down in 1908 and sold,

paid

the citizens getting their light from the Georgia Ry. 8: Light Co.

Edmonton, Alberta.—:\ccording to the statement of W. T.

\Voodroofe. superintendent of the municipal street railway,

there was a deficit of $26,495 during the year 1912. The Official

Gazette, the city's publication, reports that the loss on the

municipal street railway up to Jan 1, 1914. was $405,394.

Elgin, Ill.—The municipal plant was turned over to a private

company in 1904, after sixteen years of unsuccessful operation,

during which time the loss is estimated to have been at least

$100000. in 1911 the city tried to sell its generating machinery

(which the company had found too antiquated to operate) and,

although this machinery had cost the city $50,000 twelve years

before, the only bid received was an offer of $1,000, delivered at

Chicago. Depreciation, it is therefore evident, was at the rate

of over 8 per cent, for which no allowance had ever been made

during the time the city operated the plant.

Ellensburg, Wash.—Rates of the municipal light and water

plants were raised, after several years of losses, in an attempt

to make the plants pay. The rates for lighting were advanced,

for instance, beyond those paid a private company by the

neighboring town of North Yakima.

Ellisville, Miss.—ln April, 1912, the people voted by an over

whelming majority to ratify the aldermen’s action in selling the

municipal lighting plant to the Laurel Railway, Light and

Power Company.

Ellwood City, Pa.—-The municipal generating station was

unable to carry the load after three years’ operation. so, in 1904.

it was shut down and has been idle ever since. the city purchas

ing electricity from the Pennsylvania Power Company.

Elk Rapids, Mich.—The municipal electric plant did not pay

and was sold in 1908 to the Elk Electric Company.

Elma, Ia.—-By popular vote the city abandoned its municipal

electric plant because it could not be operated without loss.

El Paso, Tex.—VVhen the city bought the waterworks a rate

of 20 cents per thousand gallons was put in effect. This was

found to be such a heavy loser that the rates under municipal

ownership had to be increased to 30 cents.

Emaua, Pa.—In 1895 the borough sold its electric plant, five

years old, for one-third its original cost. The reason for selling

was high cost of operation. A company supplied light at a

much lower cost.

Emporia, Kan.—After leasing the municipal electric plant to

a private company in 1912 the number of customers grew from

less than 500 to over 1,300 in a year's time, showing that the

plant was not properly managed under municipal ownership.

It was freely admitted at the time the lease was made that

the city's books had been so confused that it was impossible

to tell the true financial condition of the plant.

English, Ind.—Seven years after the municipal electric plant

started it was sold on account of the large losses incurred. The

plant was sold in 1907 for about one-third its original cost.

Escanaba, Mich.—Only five years after the municipal electric

plant started the finance committee of the council recommended

that it be sold on account of inefiicient management and losses.

This was in 1905. The plant was not sold, but in 1908 the

generating plant was abandoned and current purchased from a

private company. Complaints of service are common among

the citizens and in the newspapers.

Fairbury, Neb.—The city has light and water plants which it

bought for $135,000 with 5 per cent bonds, $10,000 of which

have been redeemed. The plants do not pay anything from

earnings for bond redemption or interest. The city makes a

direct tax levy for both annually.

Falls City, Neb.—-Both the municipal water and light plants

were economic failures and in 1916 an examination showed an

absence of systematic records. The city engineer run the plants

and a water and light commissioner made collections. There

was some sentiment and a move toward selling the light plant.

Farmington, Utah-Owing to unsuccessful operation. the

city offered its electric light plant for sale to the highest bidder.

The income from the plant. with the rates it‘ charged, was not

enough to pay interest on investment and depreciation, so the

city gave up the effort.

Fa ette, Ia.—After eight years of munici al ownership the

penp e voted to abandon the city electric liglit plant and grant

a franchise for the service to the Turkey River Power Company.

Fayetteville, N. C.—The municipal electric plant shut down

its generating station in 1908, after six years‘ operation, and

has since been purchasing power from the Carolina Power 8:

Light Company for less than it cost the city to make its own

power.

Fergus Falls, Minn.-At an election April 2, 1912, the citizens

defeated the proposition to rebuild the city's waterpower dam,

which had insufiicient storage capacity to give steady service.

Current is purchased now from a private power company.

Findlay, Ohio.—-This city tried municipal ownership of a gas

plant. but ran heavily in debt and sold the plant in 1899. the

outstanding obligations at that time being over $60,000. \Yhen
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Findlay went into municipal ownership it purchased the plant

from~a rivate company for $75,000. An additional investment

of $40, was made immediately after the purchase and from

time to time money was spent until the total obligations

amounted to over $310,000 at one time. When the natural gas

wells gave out in 1899 the city had no available funds for the

construction of a $150,000 artificial gas plant and therefore

decided to sell. Instead of increasing rates to cover an ex

penditure of this sort, the plant was sold to the Citizens Gas

Light' and Coke Company for $150,000. This company is still

furnishing natural gas in Findlay. \Vhen asked about the plant,

the former superintendent of the municipal plant said:

“When the city owned the plant unnecessary expenditures

were constantly being made, while in many cases necessary im

provements were ignored. The pipe line, some of which was

thirty years old or more, was in verybad shape. A large

amount would have been necessary to put the plant into shape

by the city. It was therefore sold. The company immediately

set to'work to remedy the defects in the old plant, so that now

practically all of the pipe lines in the city are new. No city

can own and properly operate a gas plant.”

.Florence, Neb.—This little city, seven miles north of Omaha,

Neb., is the site of the Omaha Metropolitan (municipal) water

works’ chief reservoir and pumping station. Under private own

ership, Florence got most of its tax revenue from this plant.

Under municipal ownership it reported to the Nebraska state

authorities its inability to redeem $3,000 Florence schoolbonds

past due, giving as the reason, “the withdrawal of the water

plant from the tax rolls."

Forest Grove, Ore.—In 1909 a municipal light and water plant

was built, bonds being voted on the promise of low rates. In

the summer of 1910 the rates were raised to a higher point than

those paid by customers of private companies in nearby towns.

Customers were also forced to buy their own electric light and

water meters. In 1912 the plant was shut down and sold to

the Independent Electric Co.

Ft. Wayne, Ind.—H. P. Page, certified public accountant,

made an investigation of the municipal electric plant in 1910

which showed that the plant lost $..9,784.47 between Sept. 1,

1908, and Jan. 1, 1910.

Ft. Worth, Tex.—ln 1911 the city abandoned its electric street

lighting generating plant and has since urchased power from

a private company. In 1911 there were 4816 arcs and 500 incan

descent lights supplied from the municipal generating station.

In 1912, a year after beginning to take current from the private

company, there were 700 arcs and 1,150 60-watt mazda lamps,

yet the cost with privately owned supply was almost identical

with the cost of the much smaller installation which had been

supplied from the municipal plant.

Fostoria, Ohio.—One of the worst ventures the city ever made

was to embark in the establishment of a natural gas plant in

1885. It soon found this out and disposed of the losing plant.

Frankfort, N. Y.-—The municipal electric plant was sold to

the Utica Gas and Electric Company in 1907 because it could

sell current for less than the operating cost of the municipal

plant. The plant was then four years old.

Fremont, Neb.—Both the municipal water and electric light

plants were shown to be economic failures by the engineering .

firm'of Harold Almert of Chicago, engaged by the city to ex

amine the plants and records. The light plant had been

operated by the city for twenty years and had never paid a

penny of fixed charges from earnings, sloughing off the whole

amount every year upon the taxpayers. The two plants together

to date (spning of 1916) stood the city $627,062 and could, the

engineers showed, be replaced for $477,099. In the last three

years, 1913, 1914, 1915, they had lost for the city $21,590, besides

having $23.090 in bad and uncollected bills and an overdrawn

bank account of $8,365. The net losses for the light lant alon’.

for 1913, 1914, 1915, respectively, were $12,584, $12, 06, $5,093.

The last loss was less because. the engineers explained, the city

had taken on a number of new buildings erected the previous

year and had begun properly to bill for merchandise sold. which

it had not done before. Yet there was a net loss of $5,093. The

taxpayers had-sunk, all told, more than $340,000 in their light

plant alone. -

FuldafMinm-The municipal electric light plant lost about .

$1,000 a year, according to the 'mayor, so it was given away

in 1902.‘ ‘ '

Gaflney, S. C.—In 1913 the municipal electriclight plant was

shut down. It had always lost money. Current is now 'pur

chased from the South Carolina Light, Power & Railways Com
pany.- ' .i . -

Galena, Ill.—-The municipal electric light plant was started in

l898,‘cosling-$18,000. Itwas sold March 6. 1906.10 the Tri-State

Light & Power Co., for $13000, including franchises. The city

secured twice the lighting from the company at an increase of

only 10 percent over the amount of the 010 bills. Service was

so bad that at times there was no street lighting at all.‘

Galesburg, Il1.—-In the winter of 1910-1911 the city was in

darkness for a month, owing to inefficiency of the municipal

water and light plant. The boilers were insuch poor condition

that both water and light service could not be maintained. The

steam was therefore used to maintain water pressure and the

lights were not operated. Later the plant was shut down com

pletely and a contract made with the Galesburg Railway, Light

& Power Company. ' - -

Galva, I1l.—The receipts of the municipal water and light

plant for the year ending March 31, 1910, were $4,258.76. The

operating expenses were $4,191.33, to which are added interest

(5 per cent on $18,000) $900, and de reciation (7 per cent)

$1,260, and sinking fund (2 per cent) $3 , making a total deficit

of $2,452.27, or more than half the total income from both

p ants. ' ‘

Galveston, Tex.—The new 200 K. W. steam turbine plant was

shut down in 1911, and a contract made with the Brush léctric

Light & Power Co. for current for street lighting. The change

was primarily due to faulty designing of the municipal uiid‘er-‘

taking, the lighting‘plant being in the same room as the high

pressure water pumps. This resulted in a lO-cent excess

premium being placed on all insured property in Galveston. It

was cheaper to abandon the new electric plant than to pay the

insurance, so the move met with universal approval. ' ' -

Garden Ci , Kan.—The city sold its telephone plant to the

Arkansas Va ley Telephone Company because of unsuccessful

operation. . '

Garretson, S. D.—ln» 1912 the municipal acetylene gas plant

blew up putting the system out of business. .

Georgetown, Ohio.—-The municipal electric plant has never

paid operating expenses. The plant cost $27,000, though the

people were assured in advance that it would cost only $151100.

The 1913 deficit, including fixed charges, was over 77 per cent

of the total revenue. . -

Germantown, Ohio.—After twenty years of trying to make

municipal ownership pay its own way the city sold its electric

plant to the Dayton Power & Light Company in 1919.

Gilroy, C8.L—The municipal gas plant was leased to a'private

company in 1908. after municipal ownership had been tried for

six years. The plant had, to use the words. of a'council resolu

tion, “been conducted at a large loss to the city,” and was, in

poor physical condition. The new managers practically rebuilt

the plant in order to give adequate service. An investigation

of the water and electric plants, made in 1912 by Charles Rem

ington, showed a loss of $13,635.39 for the year 1911. In 1916

the city grew weary of trying to make its electric plant come

out even, and leased it to private parties for a period of ten

years.Girard, I11.—Poor service and poorer earnings led the people i

The vote in ~to sell their municipal electric light plant in 1912.

lavor of selling was ten to one. - . -

Gloucester, Ohio.—.~\n investigation into the municipal water

and electric plants made in 1914 showed that it cost 64 cents

per kilowatt hour to make electricity in 1913. In a town of

3,500 population there are only 35 electric light customers.

water supply from 1898 to 1913 was .mine drip, and could not

be used for drinking purposes. 4 .

Goldsboro, N. C.—1n 1912 the municipal electric light plant

was sold to the Carolina Power and Light Company, a contract

being made at the same time for the operation of the city

pumping plant by electricity. The'high cost of operating the

steam lants is given as the reason for giving up municipal

owners ip. - - 4 ' -_-_—,

Grand Ledge, Mich.—The municipal electric plant was sold in
1908 to the Commonwealth Power Company, thereby gettingv

lower rates and better service than could be obtained under

municipal ownership. ..

Grand Island, Neb.-—Hai1for_d & Stone. public accountants,

report that bond interest on the.electric plant is paid from

taxes. and not.from earnings of the plant. and that the taxpayers

have been assessed $18,677 for light improvements and $61.116

for water improvements on account of the insufiiciency of the

bond issues made for_ these purposes. .

Granvi1le,'Ohio.-—An investigation in 1914, showed that the

cost of 250-watt mazda street lights furnished by the ~municipa1

street lighting plant. and burning only. until midnight, on a

moonlight schedule, cost $48.64 each in 1913. . " 't -

Gravesend, N. Y.—The municipal electric plant, built T11 1899.

was never put in operation. When Gravesend was consolidated

giltlbogrooklyn ‘the plant, which cost $120000, was'sold for

Greenwich. Ohio.—Though a place of less‘ than l.000.inhab'

itants. the village has a municipal water and _light plant able to

show up a loss in a single year of $3,693.‘ This was IlOO‘pQ‘i-‘cen‘t

of the gross income from private consumers. indicating that to

make ends meet the electricity rate should have been 17 cents

The -
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instead of 8 cents per kilowatt hour and the water rate 45 cents

per 1,000 gallons instead of 20 cents. -

Greenwood, S. C.—The light and water plant was built in 1898,

but was shut down in 1907, as it was cheaper to buy power from

a private Company. None of the bonds have been paid, nor

is there any sinking fund provided.

Griflin, Ga.—0n August 27, 1911, the municipal generating

station was shut down, and power purchased from the Georgia

Power Company. The report for 1911 shows that the water

plants receipts failed to pay operating expenses alone by nearly

$1.000, exclusive of all fixed charges. \Vithout any allowance

for interest, depreciation, sinking fund, or lost taxes. the com

bined water and light plants were overdrawn $2,309.46 on Jan.

1, 1912. The above fixed charges, figuring interest at 5 per

cent. depreciation at 7 per cent. and sinking fund at 2 per cent,

making no allowance for lost taxes, would make the total deficit

for the year $12.809.46.

Grove City, Pa.—The deficit of $1,433.11 in the municipal

lighting plant during 1909 resulted in the removal of the street

commissioner and a policeman.

Hagerstown, Ind.—The State Examiner reported, in 1913, that

the electric light receipts for four years—1909, 1910, 1911, 1912—

were $5.445.58, and the operating expenses for the same period

were $8668.29, leaving a deficit of $3,222.71. “In addition to the

above." the report continues, “there was paid from Jan. 1, 1909.

to Dec. 31. 1912, for meters, borrowed money, engine repairs.

cement and lumber, $1,989.14. During this period there were

net transfers from the general fund to the electric light fund

of $4,161.19. This, however, is not included in the statement of

receipts. Municipal ownership has not proved a success in

Hagerstown."

Hamilton, O.—The municipal water_ gas and electric plants

have all been disastrous failures. In 1906 a report made to the

state auditor said: "The administration of the board of public

service extending over the period'stated heretofore, is marked

with evidence of mismanagement, extravagance and unbusiness

like methods in the operation of public properties placed in their

hands.” The city reports do not include interest, depreciation.

lost taxes or legal expenses and therefore purport to show a

profit which quickly disappears and becomes a' large deficit in

the case of- each plant when the total cost to the taxpayers is'

included. C. S. Metcalf, state examiner for the Bureau of In

spection and Supervision of Public Offices. examined the mu

nicipal-water, gas and electric plants in 1911 and found them all

losing money. His figures on the gas plant for 1909 are as

follows: Actual-revenue, $46,277.80; total actual expense. $71.

108.8l; loss in taxes ($161,000 value. 40 per cent of value at 3.45

per cent), $2221.80; loss to city. $27,052.01. The utilities owned

by the city of Hamilton are reputed to be the worst operated

in America, and have been subject to severe criticism by state

and city official investigators for years. In his report Mr.

)l'etcnlf said:

“Two and a half years ago, the electric light plant, which was

built in 1903, was a complete wreck, and the figures obtained

from careful examination into the cost from bond issue and

from transfer from tax levy, showed for the life of this plant.

fifteen years. a cost per arc lamp of $113.33, while other cities

furnished hyprivate plants showed a .cost of from $55 to $75;

therefore. it is the opinion. that inasmuch as the price per arc

can be regulated by the council to a great extent, the problem

of municipal ownership of this plant has not so far been a

decided success.

"It is admitted by many that such is the case and we should

accept the situation as follows:

"The old electric light plant is conceded to have been a failure, ~

and the condition should be the same as any bankrupt company,

but such is not the ease: the money is gone and the taxpayer

will never be repaid and the interest on the money he has in the

old plant must be charged up forever. The situation has been

that for the'privilege of municipal ownership the taxpayer has

paid the interest on the bonds. the sinking fund levy for the

retirement of the bonds, and stood a tax levy each year for -

street lighting nearly as great as the levy would have been had

the'city ‘purchased its electric current from a private corpora- '

tion. ' . .

“Of course. it cannot be helped nowz, themoney is gone and

the only purpose in setting forth this argument is to .warn the

citizens of Hamilton that bond issues submitted to popular vote

should be given-careful copsideration andthat it is within the

power of' council ‘to regulate the charges, made by. public

utilities." ' ' ' .

An investigation made in_l9l4 disclosed the_fact that. although

the city had abandoned its gas manufacturing plant. which. is a

pitiful wreck. and purchases natural gas, the losses in 1913 on

this service came‘ t'o over $40.000. while the losses_on the electric

plant were $23.9S6.27, and on the waterworks they were $55,.

590.80. This means a ‘loss of nearly $400 a day to the taxpayers _

of Humilton'oi’t account ‘of the city's venture into municipal

0\vnership.' ' ~
. s

. pay off the outstanding bonds.

Hampshire, Ill.—ln 1907 the municipal electric plant was

called "unprofitable to and a burden‘ upon said village" in the

ordinance under which the plant was sold for about two

thirds of its original cost. ‘

Hart, Mich-The generating station of the municipal electric

plant was cut down in 1908 and current purchased from a com

pany. The saving amounts to about 25 per cent.

Harvard, Ill..—_lust before the municipal electric plant was

sold in 1907 it was estimated that arc lamps cost over $150 a

year. The plant had been in operation twelve years, and was in

bad condition.

Hastings, Neb.——With a municipal electric lighting plant gen

erally regarded in the city as a fine physical enterprise, the

taxpayers haye always footed the bills for interest. depreciation

and other fixed charges. “Nevcr," said A. T. Bratton, city clerk,

who keeps close tab on the plant, in answer to a question if the

plant paid its fixed charges from earnings. The plant was

valued in 1916 at $190,000 in round figures. It was established

in 1901. In 1916 it had not a pound of its original machinery

or equipment. Every pound of this had been scrapped at a

complete loss, never a penny being put aside for depreciation or

replacement.

Herington, Kath-The municipal electric plant was so badly

operated that the loss amounted to $3 per capita. The plant

was sold. but as soon as it began to show a profit under private

management, the people tried to get the profits by buying the

plant back, with the usual result that all excess income dis

appeared.

Hickman, Ky.—The municipal water and electric plant was

leased to a private company in 1906 in order to get rid of the

deficits which were piling up under municipal ownership.

High Point, N. C.—ln 1902 the generating plant of the mu

nicipal electric system was sold. Current was purchased at a

price lower than the cost of operating the municipal station.

Even with no generating problems the city plant cannot make

money.

Holgate, O.—After fifteen years of municipal ownership of

electric light and water works, the town went over to private

service, making a contract with and granting a franchise to the

North Western Ohio Light Company for transmission of cur-,

rent from its Leipsic plant.

Hubbard, Ohio.—The municipal electric plant burned twice

and was rebuilt. -Then it was so mismanaged that the town‘

got_better service and saved money by shutting it down and

buying current from a company in 1912.

Hudson, Mass.—'—ln 1911 the receipts of the plant were $22,

030.46 from sale of energy. The total cash spent during the

year was $27,792.72. not including any allowance for deprecia

tion. The report for 1911 shows the loss on the plant since

establishment to be $20,924.94. The State Commission on Gas

and Electric Light gives the loss as $21,443.51. The average

lighting rate is 12 cents per kilowatt hour. In towns adjoining.

the private companies charge a maximum of 10 cents per kilo

watt hour. The large manufacturers refuse to patronize the

city plant because of high power rates.

Hudson, Ohio-An investigation into the municipal water and

electric plants in 1914 disclosed the fact that the electric gen

erating plant had been-abandoned in 1913 after only two years‘

operation, The plant was given to the town without cost by

a philanthropic millionaire. but. without figuring anything for

interest or sinking fund, the expenses in 1913 were 644 per cent

of the gross revenue.

Hudson, Wis.—While the municipality built a lighting plant

in 1888 it has always been able to lease it on better terms than

tllie cost of municipal operation, so the city has never run its

p ant.

Huntington, Tenn.—By leasing the municipal electric plant

the town IS able to save on street lighting and get better service

than it did when the plant was municipally operated.

first leased in 1905 and has been run by lessees ever since.

Huntsville, Mo.—After buying the municipal electric plant

from a company, and running it for several years. the city sold

it again von July 1. 1913. The plant cost $38000. according to

the McGraw Electrical Directory. It was sold for $5,150. which

included the cost of holding the special election. The sale

practically amounted to a gift. the purchaser merely agreeing to

The plant was so badly run

down that-ithad to be rebuilt.

Huron, Ohio.—'l‘he municipal electric light plant was built in

1898. but an investigator in 1914 found'that there is no record

of its cost on the city books; In 1909 the original plant was

abandoned and‘the machinery installed in the waterworks which

was built in that vear. The 1912 deficit was $7.717.61. that of

1913 .was $11,506.78 and for the first half of- 1914 was ‘$4596.69. -

The deficits for 1912-13 and January-June. 1914_ average about

150 per cent of‘ the gross revenue from‘ private consumers dur- '

ing that time, after making a- proper credit for street lighting_

and hydrants. .

It was t
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Ionia, Mich.—-Dr. Geo. P. \‘Vinchell states that the plant is a

heavy loser. No depreciation account is carried, and the interest

and sinking fund are paid by .taxes. Dr. Winchell estimates the

annual loss at $2,000 or more.

Independence, Mo.—Judgments amounting to $50,000 against

the city for personal injuries to men connected with the mu

nicipal electric plant were pending in 1914, but the city had no

money, and had to levy a special tax to make payment.

Itaska, Tex.—According to M. J. Francisco, the municipal

electric plant operated about six months at a loss of $100 a

month. The mayor was then authorized to sell the plant, which

he did at a loss.

Iuka, Miss.—The municipal electric plant is leased to J. N.

Graham. The city could not keep a competent manager and

found operation unsuccessful.

Jackson, Ga.—-The generating station of the municipal electric

plant was shut down in 1912 and power purchased from the

Central Georgia Power Co., according to “Public Service.”

Even though it was necessary to spend $12,000 to build a new

sub-station, it was cheaper to purchase power than run the old

station.

Jacksonville, Fla.—-Up to 1912 the municipal electric plant

demanded a minimum of $2.00 a month, or $24.00 per year, from

all consumers, whether they used that much current or not.

Thus a customer using 10 kilowatt hours in a month paid 20c

per kilowatt hour, although the advertised rate was only 7c. In

1912 this was modified by abandoning the minimum and sub

stituting a “service charge" of 50c per month which must be

paid in addition to the cost of current. A customer using 10

kilowatt hours pays 50c service charge plus 70c current charge.

or $1.20, making the true cost per kilowatt hour 12c. A special

cooking rate of 2c per kilowatt hour has been much advertised,

but current under this rate is not available between 5 p. m. and

10 p. m. So its use is very- limited. Customers using this rate

must also pay all installation costs. This expense, which is

very high, also tends to preclude a wide use of this rate. The

city has also always paid the municipal plant for street lights

at rates higher than those generally in force in other cities of

similar size.

Johnstown, O.—An investigation made in 1914 disclosed the

fact that the operating expenses for 1913 were $3,873.31, while

the revenue from private consumers was $1,473.40, making a

deficit on operation alone of $2399.91. Allowing a credit of

$675 for street lights and hydrants, and including the fixed

charges in the expense makes the actual deficit $4,837.41.

Joliet, Ill.—The municipal gas plant, established in 1857, was

sold in 1859 to a private company, on account of the losses

which had been incurred under municipal ownership.

Jonesboro, Ind.——This town tried municipal ownership in 1902,

l’)?! could not meet expenses and the bondholders took over the

p ant.

Kalamazoo, Mioh.—In 1912 the citizens had to vote $125,000

to rebuild the municipal lighting plant. which was worn out.

No depreciation fund was available.

Kansas City, Mo.—An investigation by the council in 1910

showed the following conditions: “We find that the manage

ment of the Quindaro plant is characterized by carelessness,

shiftlessness and incompetency. The machinery and plant gen

erally are dirty, and particularly the basement, and machinery

therein is clogged with filth. Valuable tools are thrown about

in outhouses and are uncared for. We believe that a complete

reorganization of the force at this plant is absolutely essential

and necessary to bring about the efficiency and safety of the

source of water supply for this city, and we recommend that

steps be taken immediately to put this plant in thorough repair.

and that all machinery therein be put through a thorough over

hauling."

Kendallville, Ind.—-The municipal electric plant is not large

enough to carry the load, having lost efficiency through depre

ciation. The council did not want to sink any money in new

construction, so a contract has been made with the Toledo 8:

Chicago Interurban Railroad Co. to furnish current for all

customers which the municipal plant is unable to supply.

Kent, Wash-Because it could not be made to pay after ten

years’ operation the municipal electric plant was sold in 1902

for $2,500.

Kinmund , I11.—-The municipal electric light plant was sold

in 1909. The present owner writes as follows: "City's reason

for selling-they could not make it go. The reason they could

not, I believe, was principally because the committee did not

know anythin about running a lighting system. Every two

years they ha new committee men on the job, and being paid

no salary, they would not look after the plant. As is usual in

councils, every new man thinks his way is right. When they

first had a plant here they used alternating current. Then a new

board came along and said it should be direct current, so they

sold the A. C. machinery and put in D. C. The voltage at the

plant was 250 and at the end of the line it was 150. When they

did get a good man, they all thought they knew more than he

did and did not keep him. When 1 took the plant, I told them

about Tungsten lamps and they laughed and said, ‘\Ne have

them now and they are no good.’ I took one from the line and

found it a ZSO-volt lamp. 1 tested the line and found that the

voltage was 178. I am now using Mazda lamps exclusively.

They sold me the plant for $10,000. I pay for it in city lighting,

a thousand dollars a year."

La Crosse, Wis.—ln 1911 the citizens had to appeal to the

state railroad commission to force their own officials to bring

the water plant to a state of efficiency. The lant was 50 run

down that it required $250,000 to put it into 5 ape. The water

was so poor that it could not be used at all for domestic pur

poses. Several disastrous fires have been due to poor pressure.

La Grange, Ill.—1n a letter to Arthur H. Grant, the village

president made the following statement:

“The water and light plant in this village was erected by a

private corporation under a thirty-year franchise. At the end

of the first ten-year period the village exercised the privilege

which it had under the franchise, and bought the entire plant.

The original cost is not known; we paid (or agreed to pay)

the sum of $160,000 for it. Municipal control and ownership

were not successful, and after a few years it was sold to a

branch of the Edison Company, the consideration being that

the purchaser assume all obligations standing against the plant

and put it in good order. Nothing had been paid on the prin

cipal by the village.

“The cost to the village for incandescent street lights under

the original franchise was ten dollars a year; under municipal

administration no one can tell, as the plant ran down so greatly

that the new purchaser has paid over $168,000 so far to put it

in good order and is not through yet. Contract price at present

again ten dollars a year.

"Reasons for selling——the village could not raise the money

necessary to rehabilitate the plant. Under our law we could not

pledge the corporate credit, but only the plant itself: the pros

pect that the village could manage it successfully was not attrac

tive to capital."

The plant was in operation about 4 years: at the end of which

time, it had depreciated to the extent of about $60,000, although

the Public Service Company of Northern Illinois has spent

about $200,000 since the plant was purchased by it in 1905. The

superintendent of the plant was in favor of selling and in his

report thereon he said:

“Respecting the rates for light. both for public use (street

lighting purposes and other municipal purposes) and for domes—

tic consumption, I beg to say that the rates, as set forth in the

proposed ordinance and agreement, are the same in price which

we have now, but under which provisions both the village and

the consumers will derive more current and service for the

same money as heretofore paid. I recommend the passage of

this ordinance and the signing of the contracts and the adoption

of said rates. The present condition of the plant is such that I

cannot conceive how it can be operated longer by the village

without the expenditure of large sums of money, and the incur

ring of many obligations."

Lake City, Minn.——Writing to the Wisconsin Railroad Com

mission for information, J. Cole Doughty, representing the

board of water and light commissioners, concluded thus: “Our

plant under aldermanic lack of management was permitted to

run down to what might have been bankruptcy in an individ

ually-owned concern.”

Lakewood, Ohio.—The municipal electric plant was installed

in 1897, the total cost to 1906 being about $60,011). Expert ac

countants found the cost of street lights on moonlight schedule

to be $129.56 per year in 1905. The plant was sold in 1906 and

a street lighting contract made at $55 per year.

Lancaster, Pa.—The Lancaster Examiner, referring to the

“profitable” city waterworks, says: “At the end of the fiscal

year 1910-1911 there was an a parent balance in the city treasury

of $113,371.46, but as only $1 ,354.93 was carried forward in the

estimates for the succeeding year, it is presumed that the

balance of over a hundred thousand dollars was largely ficti

tions, and that the actual amount left over was $19,354.93. The

system of city bookkeeping is a peculiar one, and it takes a

full-fledged journeyman in that particular system to understand

its vagaries. If there was a balance in the treasury of $113.

37l.46, it is mighty bad municipal bookkeeping if the city could

not build a new boiler house, costing but $30,000, without bor

rowing the money."

Laurens, S. C.-——The generating station of the municipal elec

tric plant was shut down in 1908 on account of the cost of

operation, and current has since been purchased from the Reedy

River Power Co'.

Langdon, N. D.--The cost of the municipal electric plant.

including purchase price and improvements, was $175“). After

four and a half years’ operation the plant was sold forThe loss on operation was $2.000 a year. making a total loss

Page 174

1252



during the time the city

was sold in 1906. .

Lawrence, Mich-The village gas plant has been an expensive

investment. The taxpayers have to pay interest, sinking fund,

depreciation, and make up the lost taxes, besides contributing

cash for paying operating expenses. Gas is sold for $1.25 per

thousand cubic feet, and the operating expenses alone come to

$1.37 per thousand cubic feet.

Lebanon, Ohio.—The city bought a gas plant from private

parties, paying $5,500 for it. The city issued $15,000 of bonds

with the proceeds of which it paid for the plant and made ex

tensions and improvements. The income of the plant at the

time of this examination was a little over $2,500. Interest on

the $15.(X)0 alone was $1,500, not to speak of sinking fund,

depreciation and displaced taxes, while the operating expenses

were $2,(X)0 a year.

The city built its water works in 1892 and first turned on the

water four years later. What went on in the meantime seems

hard to find out. In 1913, taken as an average year, the receipts

of the plant from private customers were $5,477, expenses as

published by the city, $6,172. But this bill of expense included

none of the fixed charges. Interest amounted to $1,575, depre~

ciation at 4 er cent would have been $2,080 and lost taxes $676.

And as $3, 00 of bonds were paid ofi‘ during the year from

general funds, that should have gone down in the report for

sinking fund. \Nith an income of $6,752 for private custom and

city service combined and a total expense bill of $13.493, it is

evident the city had a deficit from its water plant that year of

$6.74.0

The municipal electric light and power plant produced a total

income from the year of $13,441, with expenses, as set forth by

the city of $12,825. But these expenses included no fixed

charges. except $550 for bond redemption. Fixed charges. which

came from taxes, convert the apparent "profit" into a deficit of

$2.240.

Lebanon, Tenn.—The generating plant of the municipal elec

tric system has been shut down since 1906 when it was found

cheaper to purchase current than to take it.

Lehighton, Pa.—The municipal lighting plant was given to J.

J. Blakely in 1900, he assuming the bonds. The plant could not

operate without loss. The year before the city gave up the

plant the loss was $2,500.

Leon, Ia.—-While the city owned the electric plant its affairs

were in a constant tangle. In 1903 the city had to issue $5,000

in bonds to meet operating expenses. Finally, in 1905, the plant

was sold for one-third its cost, and the city still had $3,000 of

outstanding bills.

Lethbridge, A1berta.—-The municipal street car lines of this

city. like those of other western Canada cities. showed up with

snug losses in 1916, as they had done in preceding years. The

deficit for the Lethbridge lines in 1916 amounted to $27,924.89,

as shown from the official statement given out March 1, 1917,

by M. Freeman. commissioner of railways for the city. Their

total revenue was $49,639.54, total 0 crating expenses $41,535.04,

leaving an operating profit of $8,1 .50. But interest, sinking

fund. taxes. insurance and bank commissions totalling $36,029.39,

wipe out this and give a deficit or loss for the year of $27,924.89,

with nothing mentioned for depreciation.

Lewisburg, Tenn.—The municipal electric plant, after five

years’ operation, was sold in 1908 for half its cost.

Linneus, Mo.—'ln order to get continuous and reliable service.

'the municipal electric plant shut down in 1913. and current has

since been purchased from a company. The plant had been in

operation only eight years when it was abandoned.

Lisbon, Ia.——The service given by the municipal electric light

plant was so poor that the people became disgusted and sold the

plant in 1912 to W. S. Tasker.

Lisbon, Ohio.—A council committee found. on investigation.

that the city was furnishing water at from 25 per cent to 50

per cent less than cost, according to the character of the service.

Lockport, IlL-The village electric plant passed from the

hands of the village authorities to the Sanitary District of

Chicago in 1907. The superintendent said, at that time: “We

are running about $300 to $350 in debt every month, due to

political handling."

Logansport, Ind.—An investigation into the operation of the

municipal electric light plant in 1913 disclosed the fact that in

the 17 years’ operation of the plant there was a surplus in only

one year, and it is claimed this surplus was secured by failure

to maintain the plant properly. This claim is borne out by the

fact that the deficit was twice as much in 1911, the year follow

ing the year of the supposed’surplus. as it was in 1909. The

total deficits from 1895 to 1911. inclusive. amounted to $309369.

Deducting the 1910 surplus of $12,000 leaves a net deficit of

$297,869 as the result of municipal ownership.

London, Ohio.—The municipal electric light plant _was to have

cost $15,000. but before its erection $20,000 of bonds had been

owned the plant of $17,500. The plant issued. ' In eighteen years the town has installed four sets of

street lights. Including hxed charges and a proper credit for

street lighting, the financial statement for a year stood: Rev

enues $13,722, expenses $20,502, loss $6,780. This was about 60

per cent of the revenue from private consumption.

Los Angeles, CaL-The Los Angeles Municipal News, an

idealistic municipally owned newspaper, was discontinued in

1913, after less than a year’s existence. The expected advertis

ing patronage did not materialize and the loss was in the

neighborhood of $35,000 before the people voted to discontinue

publication.

Loudonville, Ohio.—The municipal water and electric plant

had a deficit of $8,522.46 in 1913, and in addition the people had

to issue $20,000 of bonds to repair the plants.

Lowell, Ind.—-When the municipal electric plant was sold in

1907, it was worth about $1,500 as junk. The purchaser of the

plant, who got a 25-year franchise, sold all the equipment of

the old plant and built a new one. The plant was in operation

by the city for only seven years but was unable to operate

without loss. The town had been run into debt so far that it

could not finance the rebuilding of the old lant, and so private

parties were called in to take the burden ofi’its hands.

Lowellville, Ohio.—The municipal electric plant was shut

down in 1911 and current has since been purchased from a

private company. The machinery was in such poor condition

that the town has not been able to sell it to anybody.

L nchburg, Ohio.—The water and electric plant had a deficit

of 2,127.86 in 1913. The plant is nearly worn out and the

building is full of cracks. The roof has sagged to such an

extent that it is highly dangerous. The distributing system is

in bad condition.

Lyons, Ia.—VVhen the village of Lyons was annexed to

Clinton in 1902 it was decided to abandon the municipal electric

light plant in order to obtain superior and cheaper service from

the company operating in Clinton.

Madison, Ind.—The municipal electric plant was abandoned

in 1898 after being in operation about two years. The city there

by saved about $20 per year per lamp on street lighting.

Madison, Wis.—After the burning of the capitol, the state

railroad commission put a pressure gage on a hydrant and then

turned in a fire alarm. It was forty-two minutes before direct

pressure was given by the municipal waterworks. Madison is

surrounded by lakes, any one of which could be purified and

made available for unlimited use.

Manitoba (Province), Canada.—The first year's operation of

the telephone system under government ownership (1911) re

sulted in a deficit of $50,000, despite an advance in rates over

the former charges of the Bell company. The Government,

when agitating for public ownership, promised reductions in

rates averaging over 50 per cent. Instead of keeping these

promises it was found that the Government could not operate,

even at the old Bell rates, and there has been an advance in

many of the rates, instead of a reduction. Government officials

are flooded with complaints of deterioration in service since the

province took over the system.

Mansfield, La.—The municipal electric plant was sold in 1908

because the city had no funds with which to pay the plant's bills.

Marblehead, Mass. — Because of inadequate depreciation

charges, the city paid more for reconstructing the municipal

electric plant in 1910 than the original cost of construction. The

light board's report is so incomplete as to be unintelligible. but

appears to show receipts just about equal to expenditures, with

out any allowance for fixed charges.

Marceline, Mo.-—This town had one of the first municipal

electric plants, but it did not pay. The city operated it at a

loss until it burned. Sentiment was so strong against municipal

ownership that the plant was not rebuilt.

Marettgo, Ill.—In a letter to Arthur H. Grant, in 1908. the

mayor said, regarding the leasing of the municipal electric plant:

"Our reason for doing this is that we consider municipal man

agement a complete failure and the less there is of it the better

for all parties concerned."

Marietta, Ohio.—A recent investigation showed that the cost

of street lights as supplied by the municipal street lighting plant

on a moonlight schedule was $69.25 in 1913. The lights were off‘

completely for several months after the 1913 flood, while the

officials were haggling over the question of rebuilding. Hardly

a year has gone by when the lights have not been put out by

high water. owing to the poor location of the plant. A private

company offered to do the lighting for $55 er lamp with

deductions for outages, so the city is losing at east $14.25 per

lamp through municipal ownership.

Marion, Ind.—The generating station of the municipal electric

plant was abandoned in 1910. The result is summarized in the

mayor's annual report as follows: “A saving of exactly $22.05

per lamp per vear for street lighting, or a little over $6.000 per

year on the 278 lamps now in use, and a decrease of eight cents
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in the city tax levy over last year." The report 01' the board

of public works says: "The cost to produce current alone at

the old city light plant for the year 1910, as per bills on file,

show the following: .

Cost of coal, freight and drayage, repairs

to plant, supplies for plant. telephone,

extra and relief men in plant . . . . . . . . ..$4,699.52

Regular labor in plant . . . . . . . . . . . , . . . . . . .. 2,980.00

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .$7,679.52

Or $35.88 per lamp per year for current alone. The cost for

current alone under the new contract is $22.05 per lamp per

year, makingr a saving to the city of $13.83 per lamp per year,

in addition to the reduced rate for commercial lighting."

Martin's Ferry, Ohio.—An investigation in 1914, covering the

operation of the municipal electric plant from 1908 to 1913 in

clusive, showed the deficits to be nearly 50 per cent of the

total revenue from private consumers. The total deficits during

the six years investigated amounted to $68,860, in addition to

the payments of $6,000 to $8,000 a year made by the city for

street lighting. The waterworks was also found to be losing

money.

Mayville, N. Di.—ln 1912 it was found necessary to rebuild

the electric plant, for which bonds had to be issued, as there

was no money to meet depreciation.

McAdoo, Pa.—After losing money for nine

nicipal electric plant was leased, in 1908, for 25 years.

council thus stated the situation:

years, the mu

The

"The borough 15 now owner of a certain municipal electric

light in the said borough, and in the operation thereof has en

countered certain losses to such an extent that the cost of

operation and maintenance together with the interest on the

bonded indebtedness incurred by reason of the erection of such

municipal plant, exceeds the income derived therefrom.”

McArthur, Ohio.-—After allowing over $50 each for the street

lights, which burn only until midnight on a moonlight schedule,

the deficit on the operation of the electric plant in 1913 was ~

over 200 per cent of the income from consumers.

McKinney, Texas.—Tiring of the inefficient service and

uneconomic operation of its municipal electric light plant, the

city sold the plant to the Texas Power & Light Company.

McRae, Ga.—The municipal water plant was spending $3,500

a year more than it was taking in. In an effort to improve

things, the city took the management away from the regular

city government and put it in the hands of a board of business

men.

Menasha, Wis.—The city refused to make a report to the

state railroad commission on its waterworks. Finally the com

mission had to serve notice that unless the report was forth

coming the commission would send a man to make an investiga

tion at the expense of the city. Water is pumped from Lake

\Ninnebago without any treatment whatever, even though the

lake catches all the sewage from its watershed.

Mendon, Mich.—When it was found that the municipal steam

generating plant of the electric system was costing over $1,200

a year more than the revenue of the plant, it was decided to

abandon the plant in 1911 and take current from a private

company.

Miamisbur , Ohio.—A municipal electric light plant was built

in 1890-92. Tt at once became a financial burden to the tax

payers, who desired to build also a city water plant. It was

fourteen years, though, before the could do this, owing to the

unprofitable operation of the light plant. Regardless of the

fact that the town paid usual rates for its water and light, both

plants were losers up to the last investigation. The original

electric light plant was scrapped and a new one installed in

1904, but the last bond of the original plant ran on until 1910-—

six years after the plant had been scrapped. Up to June, 1913,

837.000 in bonds had been issued against the light plant, $94,000

against the water works. In addition to these obligations, the

“department of public service" raised extra money by notes,

aggregating $26,150 at 6 per cent from August, 1905, to 1914,

much of which money went to these two plants. A report from

égegp'zecords of the lighting plant for 1913 showed a deficit of

Middleboro, Mass.—The municipal gas plant has always lost

money. The most favorable accounting shows that there was a

loss of $1,719 in 1911, and previous to that time the losses had

been much greater, amounting to over $3,000 a year. The loss

is nearly half the total operating expenses, without any allow

ance whatever for fixed charges, which are very high on account

of the reconstruction of the plant during 1910. The loss on

tlgeIcombined gas and electric plants amounts to $2,279.70 in

1 l . . .

Middletown, Pa-.-—In a letter to Arthur H. Grant, regarding

the abandonment of the municipal electric plant in 1907. the

chief burgess says: >

"Concerning shutting down our plant and taking up York

Haven power is because the York Haven people can furnish

light much cheaper than we could run our plant, so we felt‘

justified in making the change."

Milan, Ohio. After vainly trying to make a success of a

municipal electric plant, it was shut down in 1914 and current

purchased from a nearby company. '

Milford Centre, Ohio.-—In 1907 the municipal electric and

water plants were sold at auction. They had been losing money

at the rate of about $1,200 per year.

Mineral City, Ohio.—The municipal lighting plant has been

offered for sale to the highest bidder on account of the huge

deficits. The plant has never earned more than half its ex

penses. 4

Minerva, Ohio.#This municipal plant claims to have earned

a “surplus" of $30,000 for its municipal electric plant_ but there

was so little real money available at the beginning of 1919 that

the ‘rates had to be increased nearly 20 per cent. Investigators

are not permitted to examine the books, it is reported.

Mitchell, Ind-Early in 1911 the municipal electric plant was

sold to S. D. Rowland for $7,103, the price including a water

works franchise. The electric plant had been running twelve

years, constantly losing money.

Modesto, Ca1.—The city shut down its electric generating

station about 1906, and leased the poles and wires to a power

company. The plant was worn out, as no depreciation had been

allowed for, and the city got cheaper service from the power

company. The waterworks was also found to be losing money

and was disposed of.

Mohawk, N. Y.—The deficit on the municipal light plant from

1897 to 1904 was over $3,000 per year. In 1904 the plant was

leased to a company at a saving of about $4,000 per year.

Moline, I11.—The city was able to save over $35 per lamp per

year, in addition to getting improved lamps, by giving up its

municipal electric plant and making a contract for street lamps.

The plant cost $25,000 and was sold for $7,900.

Montpelier, Ind.—The electric light plant was built by the

city in 1901 and sold for $1.00 in 1905. It cost $38,000. The

plant was completely worn out.

Montpelier, Ohio,—The municipality built a water and light

plant in 1895, which imposed heavy burdens upon it every year.

Aside from many bond issues for money with which to make

repairs. it has been necessary to contribute several thousand

dollars a year from taxes to keep the plant going. The tax

rate has been steadily going up. From 1913 to 1914 it rose from

$1.34 to $1.40. It became necessary after thirteen years to

reconstruct the plant. As depreciation had not been provided

for by the plant, $30,000 more bonds had to be issued when

the old plant was scrapped. So far as the water plant. proper,

is concerned, it was impossible to find out much about its

financial condition, beyond the fact that the'plant was a steady

loser, because of the loose methods of accounting. For nine

teen years the excess of expenditure over income for this plant

amounted to about $8,000 yearly.

Monroeville, Ohio.——The municipal electric plant, according to

reports of ofiicials, was a losing proposition, so in 1917 it was

shut down and current purchased from a private company.

Mooresville, N. C.—The _S_outhern Power Company sells

power cheaper than the municipal plant could make it. There

fore the municipal generating plant was shut down and sold as

junk. '

'Mountain Lake, Minn-.—The municipal gas works. which cost.

$3.000. has been offered for sale. Price $500.

Mt. Serling, Ohio.—This village of 1,500 population built its

own water and light plant in 1895, and it proved a loser every

year. Despite continuous contributions from the tax fund to

meet operating expenses, it is seldom the plant's account is not

overdrawn. An investigation for one year, taking the city's fund

ledger figures as basis, showed loss of $6,675, which was more

than. 110 per cent of the total revenue from private consumers.

indicating a cost of 21 cents per kilowatt hour for generating

service and 50 cents per 1,000 gallons of water. For the first

eleven months in 1914 the deficit was $4,777, or 90 per cent of

the total revenue from private consumers.

Muncie, Ind.—The municipal electric plant was shut down in

1906. and the machinery sold for scrap, the dismantled building

still remaining in the hands of the city. During the fourteen

years’ operation the cost per street lamp practically doubled.

The plant was considered a “white elephant" to use the words

of the councilman, and the city was able to obtain much cheaper

street lighting from the local electric company. '

Murra , Ky.—Tota1 water receipts for year, $2,040; total ex

pense, $ ,854: total loss, $3,450. '

Murray City, Utah.—The city‘ of’ficials failed to inform the

people of the condition of the plant in 1914. and a local news~

paper made an investigation which showed that the plant,

estimated to have cost $60,000 had cost $85,459.08. and that

$15,000 to $25,000 would be required to complete the plant. The
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receipts for the first six months, including payments for street

lights. were $2,000, and the expenses, including interest but no

other fixed charges, were- $8,774.28, making a loss of $6,774.28

during a period of six months. '

Muskogee, Okla.—An investigation made by the Muskogee

Times-Democrat disclosed the fact that the revenue of the

city waterworks for ‘1913, including hydrants, was $87,203.70,

while the expenses were $123,575. The deficit was $36,371.23.

The excessive payroll was given by the paper as the chief

reason for the deficit.

Na oleon, Ohio.—The town has a municipal water and elec

tric light plant, which began operation in 1895. The electrical

equipment was renewed in 1904 and again in 1911, showing

enormous depreciation. The joint plants turned up a deficit

for the year 1913 of $10,650.

Nashville, Ark.—The municipal gas plant was abandoned in

1908 because it could not be made to pay. _The price of gas

was $3.00 per thousand feet—the cost of manufacturing was

$6.00 per thousand. ‘

Needharn, Mass.—~The municipal electric distributing system

was sold in 1908 for reasons of economy. It was found cheaper

to have a company do the lighting. '

Nelaonville, Ohio.—An investigation into the water and elec

tric plants in 1914 showed that the deficit for 1913 on the water

works was $9851.11 or nearly 200 per cent of the total income

from consumers. while the electric plant lost $9,106.14 in addi

tion to the payments made by the city for hydrants and street

lights.

Newark, Ohio.—An investigation into the‘municipal street

lighting plant in 1914 disclosed the fact that there were $21,000

of bonds outstanding under names which gave no clue to the

fact that they were electric light bonds. In estimating the cost

of service, these bonds have heretofore never been included.

The plant was worn out, and the boiler capacity was not enough

to carry the street lighting load. Although the city got $5,000

worth of gas free in 1913, the cost per lamp for 6.6-ampere arcs

was $57.69 on a moonlight schedule. If Newark had had to pay

for its fuel. as any other city would have to. the cost per lamp

would have been $69.71, which is among the highest rates paid

in the state of Ohio.

Ncwburgh, N. Y.—The water board early in 1912 decided at a

special meeting that it would be necessary to increase the water

rates 20 per cent in order to make the plant less of a drain on_

the taxpayers.

New London, Ohio.—A village of 1,700 people has a municipal

electric light plant with an annual deficit of $1,235. At least that

was the record when our investigation was made. While the

officeholders in charge of the plant advanced the claim that the

plant was meeting its bond redemption obligations, the books

showed that in one year sinking fund requirements amounted to

$1.367, of which $385 was paid from the plant's revenues. The

remainder, or $982. was paid from the village's general fund.

Newport, Ky.—ln July, 1910, a special committee appointed

by the mayor to investigate the municipal waterworks found

conditions to be "deplorable and a menace to public health.”

The report also says: “Your committee visited the Newport

reservoir July 8 and the condition that met its gaze was alarm<

ing. On the bottom of the basin there lay, festering in the

July sun, a puddle of muddy water, fringed with a border of

pasty mud. and on the southeast end of the reservoir there was

started a rank vegetable growth.

“ * “‘ * The foundation for the new pumping machinery was

begun in September, 1909: the machine was to be running by

January 15. 1910; contractors were granted an extension of 30

days; the machine is not finished et.

"Should council refuse to grant unds for that purpose (expert.

engineering) your committee feels compelled to raise such funds

by private subscription."

New Richmond, Ohio.—The 1913 deficit on the municipal wa

ter and electric plant was $3,708.49. The electric distribution

system is dilapidated and falling down in places, one of the

pumps in the waterworks will not work. and there is still in use

a "temporary" wall for one side of the station building: this wall

was erected in 1902 to replace the three-year-old brick wall

which collapsed on account of faulty construction.

New York, N. Y.—Up to December 31, 1912, according to the

New York Sun, the two munici al ferries in New York had cost

$15,354.257.02 more than they ad brought in. One ferry had

been in operation seven years. the other six years.

The city tried to light the Williarnsburg Bridge from a munici

pal light plant using garbage as fuel. After abouta year's trial

the plant was abandoned in 1907, and the lighting was purchased

from a private company at less than half the cost under mu-_

nicipal ownership.

Niles. Ohio.—The city installed its-own water and electric

plants in 1891 or 1892, at what cost no ,one can tell. for bonds

were issued promiscuously, the proceeds being applied indis

criminately, depending upon which plant was in need at the

time. The‘water works was completely rebuilt once since

originally established. The electric plant passed first through

a stage of partial municipal ownership. At first it did only

street lighting. Then it went through a stage of complete mu‘

nicipal ownership, doing both street and commercial lighting

and finally it lapsed into a stage of private ownership. The city

found a private company that could transmit current from a

distance of six miles and deliver it for less money than the

municipal plant could make it.

Norristown, Pa.—Thc municipal street lighting plant reports

a cost of street lamps at $39 per year in 1911, which looks very

good until it is discovered the repairs during

capitalized instead of being charged to operating expenses and

that the repairs those years amounted to $57.70 per lamp.

North Bend, Ind.——\Nith the condition of the plant running

down and expenses up, netting annual losses to the town, the

municipal electric plant was abandoned after many years of

operation in 1916.

North Vancouver, British Columbia.—The funds of the mu

nicipally owned ferries were overdrawn $25,216.00 in Marchr

1913. .

Northville, ‘Mich-The city got enough.of municipal owner

ship and by a popular vote of ten to one sold itselectric light

plant for $36,000 to the Detroit Edison Company.

Norwood, Ohio.—An investigation in 1914 disclosed the fact

that the municipal water and electric plant had signally failed

to keep up with the growth of the city. The electric plant was

overloaded about 30 per cent and the voltage is so poor and

irregular that the people must choose between having good light

and high lamp renewal cost or miserable light if the lamps are'

of high enough voltage to withstand the sudden jumps to which

the system is subject. There have been many serious shortages

in the water supply. The 1913 deficit on the electric plant was

$12,972.76, and on the water plant was over $36,000. after giving

credit for such public service as was given by the plants.

Osborn, Ohio.—The municipal electric plant was sold in 1916

to a private company in order to stop increasing taxes.

Oxford, Ohio.—After spending large sums for improvements

in an effort to make the municipal electric plant pay, it was'

sold in 1918.

Painesville, Ohio.—ln the summer of 1911 the \Varren Bick

nell Co. of Cleveland was employed by the Council to examine

and report on the electric light system. The report said:

“The present equipment is long since out of date and in no

sense modern.

for years to come, it will do so with extremely poor generating

efficiency, and at high cost per unit of output.

“The switchboard equipment and layout is poor.

“The distributing system is poor and at many points even

dangerous. Your are lighting system should be thoroughly over

hauled. In places the poles are too far apart, and many should

be replaced on account of age. The are light conducting wire

is at many points dangerously near the ground, and at any mo

ment the city may be liable for the death of any of its unsus

pecting residents.

“There are many other details that might be referred to but

the above statements should be suflicient to show the general

condition of the plant."

Paris, Tenn.—Here is a municipal electric light plant gen

erally reputed as among the most successful of its kind. Its,

superintendent, M. W. Younkin, in February, 1916, made the

statement: "No allowance is made in any may for sinking fund

or interest; no allowance is made for taxes lost through dis

placement of private ownership," and added that as for depre

ciation it was “taken care of in maintenance.” The plant's al

leged “profits" for the year were $10,434. lts valuation was

$119,367. Bond interest and sinking fund, depreciation and taxes ‘

figured out, as should have been, on that amount would more

than wipe out any “profits" of $10,434.

Peabody, Mass.—The annual report of the electric light com

missioners of the town of Peabody for 1910 says: “The Com

mission feels that the financial condition of the plant is under

stood by few of the citizens of the town. It is their intention.

therefore, to state as clearly as possible, the true condition, and

to recommend such changes in policy as the welfare of the plant

demands. A financial statement of the assets and liabilities, as

figured in the Massachusetts State Gas and Electric Commis

sioners' Report, shows a deficit of $28.964.26. January 15, 1911.

All figures used in this computation are taken from the report of

the manager and must be correct. The assets are $160,433.00

and the liabilities $189.397.26. This means the plant is $28,964.26

in debt, and that the operation of the plant has cost the town

$28,964.26 more than has been annually appropriated. The ac

tual cost of the municipal lights. therefore, has exceeded the

apparent cost by the amount of this accumulated deficit. accord

ing to the Massachusetts State Commissioners’ report."

1908-1909 were.

Although it may continue to generate current.
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Pelham, Gl.—ln return for street lighting concessions, the

municipal water and electric plant was leased in 1908 to the

Pelham Public Utilities Co.

Pepperell, Minn.—The town sold its municipal electric dis

tributmg system to the Shirley Electric Company. The munici

pal plant has charged high rates but could not make money.

The company reduced the rates and made a profit'.

Philadelphia, Pa.—Probably the most colossal failure of mu

nicipal ownership in America is that of the Philadelphia Gas

Works. The plant was leased to the United Gas Improvement

Co. in 1908. Prior to the lease, the city lost about $400,000 a

year. The city now secures an annual income of over $3,000,000

as its share of the plant's income under the lease. For years

the municipal gas works was the most corrupting influence in

Philadelphia politics.

Pierce City Mo.-—This city tried municipal ownership for fif

tceen years; then it sold its electric plant to the Ozark Power

0.

Pittsfield, Ill.—ln “Defunct Municipal Lighting Plants,” the

mayor is quoted as follows: “Cheaper to pay the Pittsfield

Electric Company than do it ourselves. We ran it ourselves for

several years, and have had it run by contract at least five years,

saving money by contracting it to outsiders."

Pontotoe, Miss.—The municipal electric plant, after two years’

operation, failed to pay expenses, so it was sold in 1907 at about

two-thirds of its cost.

‘ Poplarville, Miss.—Dissatisfaction with municipal ownership

led the citizens to vote in 1912 to lease the municipal electric

plant to J. G. Rouse with an option of purchase within five

years.

Portsmouth, Ohio.—The municipal electric plant was first

leased to the street railway company, who offered to do the

lighting cheaper than the city could, and was sold to the rail

way company about 1905.

Price, Utah.—By leasing the municipal light plant in 1914 the

town turned a deficit of over $3,000 a year into a net income of

$1,200 a year, and in addition gets a considerable amount of

free public lighting. The plant had been in operation only four

ears.y Pulaski, Va.—In 1912 the municipal electric light plant was

sold to a private company. At the time of the sale the plant

was very much run down, the service was a subject of general

complaint, and the city was losing money.

Pullman, Wash_—The city council, in 1907, in its resolution to

sell the municipal light plant at less than half its cost, said:

"The electric light plant owned by the city of Pullman has

proven to be a burden to the taxpayers of the city. and the same

cannot be operated by such city so as to repay the cost and

expense of operation."

Raton, Na M.-—The city voted $400,000 for a municipal water

works, then had to go to court to find out whether it really

owned the works or not. One thing it did not need legal light

on was the fact that in one year. as a result of the bond issue,

its taxes were doubled. City taxes in 1914 were $15,368; in 1915,

$30,212.

Reading, Mass.—-This town has owned its electric light plant

for some time. but when it was proposed to go into municipal

ownership of a gas plant the people voted. on June 20, 1911, by

a majority of 123 to 28, not to go into municipal ownership of

the gas plant, but to give a franchise to a private company. The

electric plant has been very aggressive. yet the receipts from

customers last year amounted to only $33,962.38, while the cost

of running the plant was $45,125.09. With the exception of

the money received for rent of poles. and for scrap, the tax

payers had to make up the losses. This has not been to their

liking.

Readin , Ohio.—Failure to include fixed charges in the ac

counts 0 the municipal water and electric plants misled the

people for many years into thinking the plants were successful.

An investigation made in 1914 showed that the losses of the

plants, after interest, sinking fund, depreciation and lost taxes

were included, amounted to $12,505.91 in 1913.

Red Bud, I11.—In reply to a request for a report of the

municipal light plant, the following was received in 1911: “Ex

pense of plant from Ma 1, 1909, to May 1, 1910. including elec

trician's salary ($1,140 , $4,660.36. Income for fiscal year.

$1,988.58. We have no published itemized report. This was

published in City Clerk’s (bulked) report last May.”

Regina, Sask., Canada.—The municipal street railways of this

city, rolled up a deficit for the taxpayers in 1916 of $76,145.03.

This was. however, much less than the deficit of the previous

year. 1915, which amounted to $115,919.29. The comparative

figures of volume of business. income and expenses. as issued

in the city's annual report of 1916 and given out by D. W.

Houston, superintendent of the street railway system, are as

fol ows:

_ 1916. 1915.

Passengers carried . . . . . . . . . .. 4,671,402 3,661,177

Passenger revenue . . . . . . . . . ..$197,188.(X) $156,200.00

Miscellaneous revenue . . . . . .. 15,602.19 16,004.98

Total revenue . . . . . . . . . ..$212,790.l9 $172,204.98

Operating expenses . . . . . . . . .. 191,359.68 180,410.34

Operating surplus . . . . . . . . . . ..$ 21,430.51

Deficit . . . . . . . . . . . . . . . , . . . . . . . $ 8,205.36

Debenture service-—-Interest and

sinking fund charges. . . . . . .. 97,575.54 107,713.93

Total deficit . . . . . . . . . . . . . . . ..$ 76,145.03 $115,919.29

Richmond, Mich.—~The municipal electric plant was sold to a

company in 1912, because in that way the people could get

24-hour service which the management of the municipal plant

said was impossible under municipal ownership. There were

only eleven votes in favor of having the municipal plant kept

in operation.

Richmond, Va.—The municipal gas plant of Richmond is an

example of large claimed profits which do not stand up under

investigation. The profits are arrived at by charging operating

expense to capital and paying interest out of taxes. A report

made a few years ago by a council committee read:

“1. The chief causes for dissatisfaction among our custom

ers are insufiicient manufacturing capacity and holder storage,

inadequate main system, lack of proper treatment of gas before

it leaves the works and entire lack of system in maintaining the

mains, services and meters, in regulating pressures and in fol‘

lowing up and permanently removing sources of individual

complaints.

“3. In reporting on the cost of production our management

has heretofore omitted many items which should have been

included.

“8. Our expert reports that the gross cost of distributing

our gas has been phenomenally low, but declares that this econ

omy has been at the expense of good service to the consumer.

and by failing to provide for further extensions and repairs

to the plant. As he declares: ‘To give proper service to the

public and properly maintain your property, your costs for gen

eral expense, distribution. etc., would be nearer 18 cents per

1,000 cubic feet than the present figure of 11 cents.’

"It has been the policy to cut down expenditures for such

purposes to a minimum, making a show of apparently large

returns, with the ultimate result that we find ourselves facing

the necessity for a large outlay for replacement and extension."

Romeo, Mich.—-Twelve years the town owned an electric

plant. It could not be made to pay and the people were glad

to accept the offer of the Eastern Michigan Edison Company to

purchase the property. A thirty-year franchise was given. The

Edison company gives continuous service, while the municipal

plant did street lighting only until midnight and had no clay

service.

Sabina, Ohio.—Although the municipal light plant was found

to be in good physical condition, it was not economically suc

cessful. Accounts taken from the town clerk’s fund ledger

showed a deficit of $4,933 for the period from January 1. 1912.

to November 30, 1914. An investigator was given the assist

ance of every town oflicial from the mayor down in searching

for a record of the bonds, but without avail. The 1912 and

1913 deficits were practically 80 per cent of the total income.

This indicated that the rate should have been 11 cents instead

of what it was, 6 cents per kilowatt hour.

Sabina, Ohio.—The municipal water works in 1912 and 1913

lost 80 per cent of its gross income. indicating the rate should

have been 27 cents instead of 15 cents per 1,000 gallons.

St. Bernard, Ohio.—The State Inspector has found evidences

of loose bookkeeping in the municipal water and light plants

several times. There is no complete record 0f.the deposits

which have been made by customers as security for payment

of bills. The equipment has always been second-hand and ex

pensive to operate. For the first time in its history the plant

was equipped with new machinery in 1914. Street lights are

out frequently and there are serious interruptions of service.

The 1913 deficit was $21,223.81. more than 100 per cent of the

total revenue from consumers for water and electricity.

St. Charles, Mo.—According to local opinion, St. Charles

changed from one of the most poorly lighted towns in Missouri

to one of the best when it abandoned municipal ownership and

voted a franchise to the St. Charles Light & Power Co. in 1914.

St. Paris, Ohio-Municipal electric light plant producing a

loss of $5,303 a year for a village of 1,250 population.' To

overcome this loss, which was almost 75 per cent of the total

revenue from private customers, the rate should have been 14

cents per kilowatt hour ‘instead of what it was, 8 cents.
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St. Peter's Minm-The city's electric distributing plant broke

down and, pending repair, the city hooked up for current from

the Northern States Power Company. Finding the service so

much more economical and efiicient than its own, the munici

pality continued it rather than resume operation of the city

plant.

San Francisco, Ca1.—A grand jury examined the operation of

the municipal street railway in 1911 and found the books so

tangled as to be unintelligible, the payroll stuffed for political

purposes. and much equipment stolen. Both incompetence and

dishonesty were discovered.

Santa Clara, Ca1.—The generating plant of the municipal elec

tric system was shut down about 1907, after ten years’ opera

tion, because it was cheaper to buy current from a company

than to make it in the municipal plant.

Santa Cruz, Cal.-—An inquiry for a report of the municipal

light plant of Santa Cruz, made in 1912, brought the following

reply from J. L. Wright, City Clerk: “I beg to say that we

have no published reports."

Seattle, Wash.—ln order to make a showing of apparent

protit at low rates, the city charges itself exorbitant rates for

street lighting, the highest in the United States in large cities.

In 1911 the Taxation Committee of the Seattle Chamber of

Commerce reached the following conclusions and embodied

them in a report: The plant collects direct from the taxpayers

an average of $181 per kilowatt per year for street lightin ,

while private consumers are getting service at from $45 to

per kilowatt per year. The street lighting requires 1 per cent

of the maximum demand at the power plant, and the taxpayers

pay 32 per cent of the total gross receipts of the plant. The

plant cost $3,500,000, and is not making enough to pay operating

expenses and fixed charges, even though the city itself contrib

utes a third of the gross revenue.

in 1912 the private company in Seattle offered to do the

street lighting at the same rate at which they furnished current

to commercial customers. This would have resulted in a saving

of ‘5127010 a year, but was rejected. The management of the

municipal plant publicly admits that it grants discriminatory

rates to those in a position to demand them.

Sebewaing, Mich. When the village went into municipal

ownership in 1911 it was stated that $10,000 would build a suit

able plant. The cost was $17,000, and the tax rate was ad

vanced from three-fourths of one per cent to 1% per cent the

year after the plant started operation.

Sharon, Wi8.—In a case affecting the municipal water and

light plants of Sharon, before the Railroad Commission of

\Visconsin, decided January 11, 1912, the commission says:

"Vl'ith res ect to the rates for water and gasoline gas, the

statement 0 earnings and expenditures shows that after pay

ing the expenses of operation, excluding interest charges upon

the funded indebtedness, there is a large deficit in both the

gas and water departments for each of the three years given.

nspection of the expenditures discloses that no allowance for

depreciation, as such, has ever been made by the village.

“Owing to the absence of meters, and especially to the failure

of the utility to keep the accounts and records as required by

the Public Utilities Law, the information available at present is

insufiicient as a basis for rate schedules."

Shepherd, Mich.—Early in 1913 the village closed down its

municipal electric generating station and has since purchased

power from a private company. The village thereby got

24-hour service, and effected a considerable saving as well.

Shepherdstown, W. Va.—-1n a letter to Arthur H. Grant, the

mayor says:

"The town electric plant was installed in 1901 at a cost of

54.810, and sold for $3,211). Reasons for selling were that no

fund was accumulated for depreciation, and the town could not

afford to pay for its propery superintendence, and almost every

year there was a change of ofiicials. The rates were too low."

The plant was sold in 1907.

Silverton, Co1o.—Aftcr spending twice as much as the esti

mates called for on a municipal electric plant, the city shut

down its generating plant and purchased current from a private

company at a considerable saving.

Souderton, Pa.—After spending large sums for enlarging the

municipal light plant the authorities closed down the generating

station and made a contract with the Excelsior Light. Heat &

Power Co., which has been supplying current since 1907.

South Lyon, Mich-In March, 1912, the taxpayers'voted to

sell the municipal lighting plant to the Eastern Michigan Edison

Company. thereby saving a considerable sum on street lighting,

as well as improving service and reducing rates to private

consumers.

South Pittsburgh, Team-After two years’ 0 eration and an

expenditure in excess of $12,000 the municipal e ectric plant was

sold in 1907. payment being made in lighting. The reason for

selling was high operating cost and lack of up-keep.

Spokane, Wash.—An investigation made in 1913 disclosed

the fact that the waterworks deficit for 1912 was $225,329.71,

which did not include services of other city departments, lelgal

expense, of which there was a great deal, or lost taxes. he

gross revenue, including running services, was $472,972.75, while

the cost of operation, including interest, depreciation and sink

ing fund, came to $698,302.46. The deficit is largely due to the

practice of issuing bonds to meet the cost of operation and

depreciation, and to the political influences which governed

the plant for many years.

Springfield, lll.—1n 1914, J. E. Dalby, superintendent of the

municipal electric plant, made the following statement: “The

outage records at the plant which are very carefully kept, show

that one or another of the light circuits have been off forty

times during the past year. When a circuit is 05 it means

that about 75 street lights are off. Despite a close daily inspec

tion, we have frequent cases of burned out coils, grounded coils,

grounded commutators and other mishaps, each of which causes

from 75 to 150 lamps to be out for periods ranging from five

minutes to several hours."

Stockton, Kan.—The municipal electric plant here was one

of the first in operation, but was sold only two years after it

was built on account of the difl‘iculty of securing competent

management. The plant lost mone while the city owned it.
Swift Current, Saskatchewan.—'1yhe municipal electric plant

in 1914 had to increase its base rate 12 cents per kilowatt hour

in order to meet operating expenses. _

Sycamore, Ohio.—1n 1913 the municipal water and light plant

produced a loss of $6,558, according to the figures in the city

clerk’s fund ledger. The plants were practically put out of

business early in 1914 on account of depreciation of equipment,

for which they had from their earnings made no provision.

Then reconstruction began at the general taxpayer's expense.

Tiflin, Ohio.—The city built a natural gas plant with $500,0(X)

worth of bonds and after operating the plant at a loss sold it

to Kerlin Bros. of Toledo for $27,000, still having to pay interest

on and redeem the bonds.

Tippecanoe City, Ohio-The village established jointly a

water and electric light plant in 1897, issuing bonds of $18,000

against the water plant and $7,000 against the light plant,

although as events proceed no distinction is made in appropria

tions and accounts for the two plants. In 1913 they stood on

the books at a value of $40,000, with a deficit for the year of

$5,420. The total income that year was $12,072, total operating

expenses $10,573. The interest on investment—5 per cent on

$40.000-was $2,000; depreciation $2,400 and lost taxes $520,

making total expenditures of $17,493 as against total income

of $12,072.

Toledo, Ohio.—The municipal water works, Director of Pub

lic Service Goodwillie reported, showed a loss in 1916 at the

rate of $100,000 when “proper allowance is made for deteriora

tion." The director pointed out that the plant wasted and

“gave away" water, which led the Toledo Times to remark: “It

is an old trick of the bosses to exchange municipal favors for

political influence, leaving the taxpayers to foot the bill.”

Toledo, Ohio.—The million-dollar failure of municipal owner

ship in Toledo is one of the worst this country has seen. The

city went into the natural gas business, but the wells shortly

gave out, and the city was left with a useless investment of

$1,5(X).000. Finally the city lines were leased, and the lines out

side the city sold for $102,000. Most of the bonds are still

unpaid and the people are paying interest on them.

Toronto, Canada.—The city auditor. reporting on the opera

tion of the municipal electric distribution system, which pur

chases power from the Ontario Government Hydro-Electric

System, found that. at the close of business June 30_ 1912, the

system had lost $290,639.65 after about two years' operation.

Too low rates and too many employes are given'as the reasons

for the shortage.

Townsend, Mona-Early in 1912 an election was held for

the purpose of deciding whether the town should sell the mu

nicipal lighting plant to the Butte Electric 8: Power Co. Only

one vote was cast against the sale. i

Trenton, Mich.—In 1907 the people voted 142 to 18 to sell

the municipal electric plant, which had been losing about $500

a year and was in very poor physical condition.

Troy, Kan.—The city had its own lighting plant. but gave up

the ghost when the losses continued to roll in. It hooked up

with several other neighboring towns to the lines of the Atchi

son Railway Light & Power Co.

Troy, Ohio.—-—Political interference caused the municipal elec

tric plant to lose some of its best power customers in 1913.

with the result that there was a deficit of $3,097.22 on the year's

operation.

Uk‘iah, Cab-The generating station of the munici al electric

plant was operated at heavy expense until 1908, w en it was

abandoned and current purchased from the Snow Mountain

Water 8: Power Co.
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University Place, Neb.—.~\fter trying municipal operation for

three years, the generating station of the municipal electric

plant was shut down in 1907 and ower has since been pur

chased from the Lincoln Traction ompany.

Upper Sandusky, Ohio.—,This city acquired its own natural

gas plant in 1889 for $80,000, represented by bonds issued. it

sold the plant in 1902 for $8,000, just one-tenth of this sum.

Nor did the plant ever produce a penny from its earnings for

bond interest or redemption. -All of this came from the general

taxpayer's pocket. '

Urbana, Ohio._—1n 1890the city issued $250,000 6 per cent

general municipal bonds maturing from ten to twenty years

with which to acquire a natural gas plant. The plant was so

unsuccessful that eight years later the city sold part of the

property for $15,000 and leased the distributing plant to a

private‘company for $3,000 a year. All fixed charges were paid,

not from the plant's earnings, but from general tax funds. In

1897, a year before it disposed of the plant, the city defaulted

on this bond interest and compromised with the bondholders

by getting them to cut the rate from 6 to 4% per cent. Between

1903 and 1909 $55,000 bonds maturing had to be refunded. The

last $5,000 of these bonds was paid in 1916.

Vancouver, Wash-1n June, 1902. the municipal electric plant,

costing $70,000, was sold for $11,000, including a franchise in

which the purchasers agreed to give lower rates than had ever

been given by the city.

always lost money.

Versailles, Mo.—The people voted in 1906, by a majority of

2.18 to 12, to shut down the generating station of the municipal

electric, plant and buy current from the local company, as the

company's price was lower than the cost to the city in using

its own plant. -

Versailles, Ohio.—A village of 1,700 with a municipal light

and ,water plant producing a loss of $7,092 a year—in 1913.

This deficit amounted to 90 per cent of the revenue from private

consumption.

Waddington, N. Y.—The municipal electric plant was sold,

after five years’ use, for less than half its cost. The service

was extremely bad.

Wadesboro, N. C.——The municipal electric plant was sold in

1912 to the Yadkin River Power Company on account of poor

service and financing.

Wakefield, Mass.—According to the report of the municipal

gas and electric department for 1911, the town has always paid

more out of taxes for the maintenance of the municipal plants

than it would have had to pay for lighting by a private com

pany. The average annual amount taken from taxes up to

1903 was $13,074, while the cost of lighting by a private com
pany is estimated at $8,500 a year.v From 1907 to 1911 the

average taken from the tax levy amounted to $15,540 per year.

In 1913 the town decided to shut down its electric plant and

purchase current.

Waynesville, Ohio.—The municipal electric plant was sold_

in 1919 because the city ofiicials had never been able to make

it come out even.

Westerville, Ohio.—The municipal electric plant was shut

down in 1914 because the cost per kilowatt hour was about’

five times the price at which current could be purchased from

a private company. The town got, 24-hour service and lower

rates through the abandonment of its generating plant. Ar-.

rangements have also been made for the operation of.the

waterworks by electricity purchased from the private company

at a considerable saving over'steam operation.

Wheaten, I1l.—The electric plant was started in 1890. In 1904

the generating plant was shut down and current purchased

from the Aurora, Elgin & Chicago Railway Company. The

generating plant ‘was worn out and no money was available.

Later the city found it cheaper to sell the distributing system

to the Western United Gas &_Electric Co., which now does

the lighting.’ '

Wheeling, W. Va.—Municipa1 gas plant closed down. March“

31, 1916, because it proved a complete and costly failure. It

lost several thousand dollars a year, for the taxpayers. In June

01" 1915 alone' it lost $1,900.

n'atui'al gas.

company.

Whiteha11,'Micl1.—The‘ deficit of the municipal water and

It was unable'to compete with the electric light

electric plant in 1912'was $1.127‘and in 1913 it was $1,597,

although the town‘ con1ributed"'over'$3,000 a‘ year as payment

for street lights and hydrants. It‘ is understood ‘that the town

also'has paid the ‘fixed charges in addition to the‘ 'charge for

street lights and hydrants.- ’ ' ' ‘ ' '

Williamsburg, Ohio.——The municipal electric ‘plant hasibeen ‘

run by inexperienced men during the_nine years,of its existence.

TlieIpIant was improperly constructed in thebcginning, and

much of'the ‘distribution’ svstem had to be' rebuilt. '

deficit was $3,695.03, after allowimir credit for stree't'ligh'ts.

Even with high prices, the plant had

,I_t_s_ rates were doublefthose of.

The .1913.‘

Willoughby, Ohio.—ln 1910 the municipal electric plant, . tter

only a few years‘ operation, broltedown and left the town in

darkness for months. It was found that the plant was worn

out and not worth repairing. A contract was therefore made

with the Cleveland, Painesville & Eastern Traction Co. The

town's loss through municipal ownership was about $75,000.

Wilmington, Ohio.—The municipal light plant was sold in

1903, after ten years’ operation, for $12,000. There had been

$110,000 spent on the plant. but it was a “complete wreck" and

was giving only intermittent service. The people were so dis

gruntled that they refused to sanction further expenditure. The

popular vote in favor of the salevwas 896 to 34.

Winfield, Kan.—The report of the municipal electric plant

for 1911 shows total receipts for current amounting to $25,573.72

and expenses amounting to $27,574.26, without any allowance

for interest, depreciation or sinking fund. A book charge of

$6,739.90 is made for depreciation, but no money is provided

to take care 01 the charge.

Winnetka, I1l.—\Vhile it is difficult to obtain information

about this plant, the superintendent having said, “1 would not

even let a taxpayer look through our books and records." it

is known that the losses to the village amount to at least

$3,000 a year. The revenue from all sources is about $15,000 a

year and the expenses are known to be at least $18,000 a year.

Winnipeg, Manitoba.—The government ‘telephones of Mani

toba have proved a huge economic failure and inferior in

service to the Bell system which they displaced. From a com

prehensive investigation made by James Mavor. Ph.D., profes

sor of political economy in the University of Toronto. who

published a book setting

the following facts are presented:

The system, begun in 1908, represented a loss of $1,000,000

to the people at the time of this investigation.

In 1909 the government proclaimed a profit of $271,797, while

there was instead a deficit of $15,593.

In 1915 the government proclaimed a

facts showed a deficit of $97,629.

Payrolls are badly padded. “Men were forced upon foremen

by members of the provincial legislature; cabinet members

made ‘recommendations’ over the telephone," and “the whole

running of the system has been permeated with politics."

There has been a good deal of labor trouble, despite the

oft-made claim that public ownership does away with this.

The author says the Bell service and rates were satisfactory.

and the government took over the telephones simply "to

promote the political interest of the government party in such

a way as to contribute to keep the government in power."

He also says:

“It is a compelling and fearless narrative of the true record

of an American government in the management of a great

commercial business. It tells what happened to the rates and

what happened to the finances, what happened to the consumer

and what happened to the taxpayer. It is essentially a vivid

narrative of political intrigue and carries a lesson to every

patriotic American.

“From the beginning of public ownership, the telephone

system was used for political purposes, sometimes overtl,v_ at

other times furtively, but always with a cynical disregard for

the interests of the public. .

“The unsound financial policy and the management of the

government brought the telephone system to the pass that

either the revenue had to be increased or the system had to

be permitted to gravitate rapidly into hopeless insolvncy.”

It_has not reduced, but in some cases ,has raised. the rates of

service.

profit when the actual

Winthrop, Mass.—A committee of five was appointed by the‘

town moderator under a vote passed at town meeting. held

March 11. 1912, and this committee immediately entered upon

a thorough investigation of the question of municipal owner

ship. Their report is illuminating in the thorough and com

petent way in which the investigation 'was'handled.

The committee found that if the town,ope_rated its own plants

it would be necessary to raise_the price of gas and electricity

from the present rate of cents per_1.000 cubic feet of gas

and_l1'cents per kilowatt hour for electricity to,approximately

$1.30 and 14 cents. respectively. , . - -

As at none of the public hearings which were held were any

complaints registered on account. of the character of the service

fur'nished by_t,he company, and as the committee found that- the

cost ‘of gas and electricity, would be considerably greater under

municipal ownership. their recommendation was that the town

should not purchase or acquire the gas or electric lighting

plants and that the town should enter into- a new contract with

the~ ga'S‘afid electric, company for municipal lighting.

The followingis a quotation from the conclusion, ofcthe cor‘.

mittee’s report: - - . .._ ~- - - -' ~'

forth the results of his discoveries,_
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"If your committee had been able to find from its investiga

tion that the town could sell electricity at 11 cents per kilowatt

hour and gas at 90 cents per thousand cubic feet, _or if your

committee could have found by its investigation that under

municipal ownership electricity could be sold to private con

sumers a cent per kilowatt hour cheaper than it could be

obtained from the company, such a slight advantage as that

would not seem to justify the hazard and risk and the upsetting

of town affairs that would be incident to the years of litigation

which would follow the vote for municipal ownership."

Woodsfield, Ohio.—The municipal electric plant sells current

for 7 cents a kilowatt hour. It costs 173/2 cents to make. The

taxpayers foot the bill.

Woodville, Ohi0.-—The municipal electric plant. started about

1896, was abandoned in 1911, and energy has since been pur

chased from the local interurban company. The plant was

obsolete and the town could not afford to rebuild it. The

interurban company made an offer which reduced the cost of

current material, and so the municipal plant was shut down.

it has been for sale ever since, but no purchaser has been

found.

Wyandotte, Mieh.—-Thi's plant has never paid interest or

sinking fund on its- bonds, has been rebuilt several times during

its life of 22 years, the1 reconstruction funds in each case coming

out of bond issues instead of being charged to operating ex

penses. and has been subject to political influences most of the

time, according to‘ the statement of a former ofhcial, made in

1913. He also states that_the plant was not a success as a

business proposition.

' ill '1 ~

Wymore, Neb.—According to .City.Attorney A. D. McCand

less, municipal ownership is responsible tor all this city's

financial troubles." ‘He s'tates'the tax rate is the highest in

Nebraska because the taxpayers have to contribute over $12,000

a year to support the city electric plant, which never pays any

of its fixed charges.

Xenia, Qhio.—The municipal light plant was sold in 1896 for

$2,500——about one-tenth of its original cost. After the plant

was sold 'a“¢o'nttact was made for street lighting which efiected

a savingof $40 per year per lamp.

Yrlpsilanti, Mioh.—Concerning the waterworks Mayor Tracy

L. owner said in his 1912 inaugural address: “The installation

of the plant cost in round figures $143,000. Of this amount

bonds were issued in the sum of $l25,000, drawing interest at

4 per cent per annum. These bonds will mature in the year

1919, at which time the city will have paid in interest alone

the slim 0‘ $150,000. Not one cent of_the,principal due on these

bonds‘wil have been paid and the issucwill have to be re

funded. Of the interest on water‘bonds, amounting to $110,000

since the-installation of the plant, but $23,030 was raised ‘from

the receipts of the waterworks, the remainder being raised by

direct taxation."

Yorkville,_ S. C.—In October, 1911, it was necessary to make

material advances inboth water and light rates because the

income was not sufficient to meet the expenses. I

Zeeland, Mich.—'By a popular vote of over ‘87 per cent the

people authorized the sale of its electric light plant to the Con

sumers Power Company. '

Home Rule and Other Utility Legislation

By B. P. ALSCHULER

This is a plea made by Mr. Alschuler before the senate and assembly committees of the

Illinois legislature against the passage of bills to reduce the powers of the State Public

Utilities Commission and place the regulation of rates and service with local commissions,

city councils and village trustees. As similar legislation has been attempted in many other

states, Mr. Alschuler's argument for state control is of general interest throughout the

country.—Editor.

HAVE been delegated by the Fox River Valley Manu

fac‘turers’ Association to represent them at this meeting,

but I also address you as a holder of public utility securi

ties and as a holderpof life insurance policies in old line

companies which invest in public utility securities, and as a

bank director andv stockholder, banks being interested as

holders-and dealers in public utility securities. And it has

been my fortune in the practice of the law to represent

municipalities on occasion, and at other times to be opposed

to municipalities: likewise, I have been employed by and

against utility corporations. Of late years it has fallen to

my lot to represent and work with and for utility corpora

tions and I bebeve that I have had as much occasion as

almost any otherattorney in the state of Illinois to appear

before our Public ‘Utilities Commission, in consequence of

which I feel that I am in a fairly good position to judge

not only of the Public Utilities Commission law, but of its

administration 'as well. '

Obviously, the home rule advocate will at once remark

that because I represent corporations, I naturally favor the
law as it stands.“ This does not vfollow as a matter of course

because from a purely selfish standpoint I can see my work

greatly increased by the adoption of any of the bills now

under consideration and‘ I know that I can safely say that

there is no unanimity of opinion in this regard among public

utility companies. It has been my experience that a public

utility company appearing before the Commission does not

get the relief it may ask unless it is in a position to show

that it is entitled thereto. ' ' ‘

The state, by the’ creation'of the public‘ ‘utilities law.

sou'ght'to control the activities'of the quasi-public corpora

tions. which-are1the"creat'ures'of the state. We must not

forget that the public utilities corporation owes its existence‘

to state law, not to local law, and shpuld be amendable to

state control of its activities with fargreater show of reason -

in the last'analysis than it should beto local control.

The time-honored and smooth-,souhding phrase, “Home

Rule,” appeals to the agitator and to the man who does not

give serious thought to the causes which may create dis

satisfaction and to the effects which' may'result from the

adoption of home rule legislation. '.-.

One of the principal problems that confronts all of us at

the present day is that of reconstruction and provision for

employment of the unemployed. It strikes me that rather

than to curtail and hamper industry, it should be the object

of everybody to foster and to aid. The proposed legis

lation can do nothing else than curtail and hamper public

utility companies, and I will address myself to that thought

at greater length further on in this discussion.

I listened with considerable of interest. at the hearing

before your committee on April 24th, to advocates of the

passage of the so-called Home Rule Bill and their reasons -

why the bill should pass. I did not hear any discussion of:

the bill itself and by that I mean House Bill 200, introduced

by Mr. VVanless. I did hear considerabletalk conceming"

the beauties of home rule and I also heard the complaints 1

of those who had at some time been unsuccesssful in liti

gation before the Public Utilities Commission.

The principal discussion and arguments offered, however,

‘were of an entirely difi‘erenttone fromthose- made by the

proponents of the bills beforethe Senate Committee because

th Supreme Court in its recent opinion; in, the Springfield

case hasheld that part of theutilities- law, ,elitninating cities’,

frornlits (operation is unconstitutional, as a. result of which._

the city fathers who have been a law unto themselves in the

management of their city owned and operated utilities, must
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now conduct their plants on an entirely businesslike basis

and not as a political proposition. They must now justify

their rates to their patrons, give service supervised by ex

perts and keep their accounts as they should be kept. \Ve

will have no more low rates for political effect with deficits

made up by taxpayers. but if you or I wish to know any

thing of the affairs of our municipally owned plants, the

uniform system of accounting of the utilities commission

will readily show us what we may want to know. The

wonder to me is that these enthusiasts have not already had

presented and have not appeared before you advocating the

abolition of the Supreme Court.

Municipal Accounting Uncertain

I do not know how the accounts of the Springfield

municipal electric plant or similar water or electric plants

throughout the state are kept, but it is safe to assert that

in most cases accounts are not properly kept. For instance.

do water plants charge fire departments with hydrant rental

as privately owned companies do and should do? If not,

then the taxpayer gets the benefit at the expense of the

water user, because water pumped must be paid for. If

m'unicipally owned utilities are controlled by our Commis

sion, rates will be fair, will not be arbitrarily fixed by those

who would use their actions in that regard for political

capital, and the public at large will reap the benefit. I may

have dwelt at too great length on this discussion, prompted

as it is by the previous arguments before this committee,

but the reason is obvious. The bills under consideration do

not return this control to the cities and the discussion in

that particular is beside the issue unless we seriously con—

sider the bill to repeal the law. That bill, however, does

not have the unanimous support of the proponents of

amendatory legislation and I don't believe requires serious

discussion. Some of these gentlemen have stated that they

do not favor repeal, others favor it, and before the Senate

committee others favored municipal ownership of all utili

ties, which of course might be brought about in any city

under our present laws.

I want to say to you frankly that I have appeared in a

great many cases before our Public Utilities Commission

and not with a uniform degree of success as viewed by my

clients. I have made it my practice to assert and claim

those things which I thought were right, and I have not

always found the Commission ready to agree with me. At

the same time, I have been of that possibly peculiar tem

perament that I have been disposed to concede that pos—

sibly there may be two sides to a question and that it might

even be possible that I was wrong in my contention, and I

have always had the opportunity of recourse to the courts

if I saw fit so to do to remedy the errors. if such there were.

of the Utilities Commission.

The principal burden of complaint of most of the speak

ers seems to be that they feared that injustice was being

done to municipalities. I say to you, gentlemen. that if

such is the fact, then the fault cannot be ascribed to the

principles of the utilities law nor to shortcomings of our

commissioners, but rather to the frailty of human judg

ment which may and does err at times even in our trial

courts and in the highest court of the state. \Ve might as

well contend that because errors of judgment will creep into

the decisions of the courts. therefore the courts should be
abolished and the peoplev be a law unto themselves.

I represent, among other clients, several gas companies.

at least two of which operate in different municipalities. It

is also my fortune to represent almost every other kind of

utility subject to Commission control. The proposed legis

lation provides, amongother things, in Section 89, for the

creation of municipal commissions. By its terms, a munici

ality that withdraws from state regulation may provide

or a local public utility commission which shall. in general,

have the power to hear complaints, receive applications for

changes in rates and charges, inquire into facts, make inves

tigations, but shall have no power to decide anything, having

power only, after doing the delegated things, to report to

the city council or board of trustees. In other words, the

larger and richer communities may and would create some

additional political ofiices at the expense of the public, such

additional officers having no real powers, and great expense

will be incurred in the employment of such municipal com

missioners, engineers, accountants, stenographers, investi

gators, lawyers, and all others who go to make up the

machinery of an adequate commission, and such expenditure

will be necessary if such commission will fairly and prop

erly do its work, because we must not presume that any

municipality or municipal commission would deal unfairly,

either with the public or the utility corporation. Indeed,

the complaint of these city ofiicials who appeared here

before you seems to be that they want to see to it that

justice is dealt, they to do the dealing. On the question of

rates, for example. would they not. if rendering real justice,

employ competent engineers and competent accountants,

competent investigators and competent lawyers, so that a

thorough and complete investigation of the affairs of the

particular utility involved may be made so that this even

handed justice may be rendered? But, of course, the

answer to this may be that the amendment does not say that

a public utility commission must be created in each munici

pality, it leaving it entirely to the discretion of the par

ticular municipality to determine whether or not it shall

have such commission.

Lacking in Safeguards

The proposed law would give to local authority control

over practically everything that a utility company may do

or may not do within a city or village, except the matter of

the issuance of securities, and while a municipality may

have a commission whose sole and ultimate authority is but

to report, the decision of all questions involving public

utilities is left to the discretion and tender mercies of the

common council or board of trustees, as the case may be,

without any safeguard as to actual investigation or appeal

to the courts. \

In cities like Springfield, for example, where we find a

municipally owned electric light plant competing with a

privately owned plant, we would find this situation: The

privately owned plant, constructed and operated under pub

lic grant and authority, in which, because of such grant and

authority, investors have placed their money, would find its

rates and service controlled arbitrarily by those men who

operate the competing plant and not be disinterested and

impartial men. Springfield may be an exception in that

political or ulterior motives might not actuate the minds of

its commissioners in so regulating the privately owned util

ity. I do not have the pleasure of personal acquaintance

with any of the men. But I cannot help but feel that

however honest a man placed in such position may be, he

cannot act as impartially as one entirely without interest

in the matter.

In addressing myself to you gentlemen, I am proceeding

on the theory that utility corporations have rights that must

be protected, and at the same time I argue that the public

have rights which must be protected, and I insist that when

the utility company is eternally harrassed and embarrassed

in manner such as must necessarily follow from the adop

tion of such law as the one proposed, not only will the

utility company, its stockholders. bondholders. creditors and

employes be seriously embarrassed. but a like degree of

embarrassment must necessarily result to the public.

Let us, for the sake of argument, suppose that a city has

withdrawn from the operation of the utilitv law, that its

council has passed an ordinance fixing the rates, determining
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Purpose of this Magazine

HE purpose of this magazine is to present the

facts about public utilities, both privately and

governmcntally owned; to inform its readers about

these important industries in which all citizens are

vitally interested.

Dedicated to the public service, to the highest good

of the taxpayer, this magazine is opposed to govern

ment ownership and operation of public utilities be

cause it believes paternalism is the antithesis of indus

trial freedom and independence.

In steam and electric railways, in telegraphy and

telephony, in electric and gas lighting, heating and

power, the United States leads the world as the result

of the genius, thrift and economy of individual initia

tive and private enterprise. ,

Political conditions in this country, as experience

proves, defeat economic and the most efficient opera—

tion of public utilities by city, state or federal govern

ment. Experience also proves that government oper

ation of public utilities burdens the taxpayers with

great economic waste.

Experience convinces this magazine that the public

can secure the best possible service at the lowest pos

sible cost by leaving the ownership and operation of

steam and electric railways, electric light and power,

gas, water and telephone properties to individuals of

technical lmowlcdge and practical training under such

governmental regulation as will best protect the inter

ests both of the public and the companies.

Supreme Court on Competition

THE SUPREME COURT of Illinois recently

gave an important decision concerning the protec

tion of private public service enterprises from mu

nicipal competition. The question was whether or

not a municipality in Illinois owning and operating

an electric light plant for the production of elec

tricity for municipal uses could sell its excess prod

uct at rates far below what it was possible for a

private corporation to supply the same service. The

suit was brought by the Springfield Gas & Electric

Company against the City of Springfield to protect

the company from destructive competition.

The City of Springfield contended that it was ex

pressly excepted from the operation of the public

utilities act of Illinois, which defines a. public utility

to be “every corporation owning or operating a

plant used for the production, transmission or sale

of electricity, except such public utilities as are or

 

may hereafter be owned by any municipality in Illi

nois.” The company contended that this exception

could not possibly be made to apply to the business

of the City in furnishing electricity to private con

sumers; because, to so apply it would be a violation

of the limitation of the provision in the Illinois con

stitution, which prohibits the legislature from pass

ing any local or special privileges; and, also that it

would be in violation of the fourteenth amendment

to the federal constitution which prohibits states

from denying to any person “the equal protection of

the law.”

In deciding the case the Supreme Court of Illinois,

with great clarity, pointed out that in operating an

electric light plant to supply private users a munici

pality is not exercising its governmental powers; but,

that it is exercising only private, or proprietary

rights, and that its duties and liabilities are the same

as those imposed by law upon individuals engaged in

the same business. The court said:

“There is no doubt that the exception of munici

palities owning or operating public utilities from the

operation of the public utilities act, which applies

to every other corporation, association or individual,

grants to such corporations a special privilege which

such other corporations do not enjoy, and is there

fore obnoxious to the provision of the state constitu

tion against special laws unless there exists some

reasonable basis, having reference to the object of

the legislation, for placing such municipalities in a

class by themselves.”

The court does not find that there is any condition

making municipalities a. class by themselves; and

the tenor of the decision is altogether to the effect

that it would not be possible to do so. It further

points out that “the purpose of the public utilities

act was to prevent extortionate charges and unjust

discrimination by public utilities”; and, all concerns

supplying public utility service are placed under the

Public Utilities Commission, which is required to

regulate rates and prevent unjust discrimination.

_ Therefore, as the court indicates, it is the duty of the

Public Utilities Commission to establish reasonable

rates for the Springfield electric light company and

that the same rates must be charged by any com'

petitor that enters the field against it.

There is an aspect of this matter which the court

does not touch upon, probably because it is not ger

mane to the essential features of the case, and it is

this: In such conditions as the Springfield case dis

closes it appears that the major portion of the public

are compelled to obtain service from the public util

ity corporation at the reasonable rate necessary to
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Dead and Buried Municipally Owned Lighting Plants

Following is a list of municipally owned lighting plants

which are (lead and buried. They have gone out of business

as losing propositions and the taxpayers-the small home

owner and renter. as well as the wealthy merchant—have

had to pay for the losses. Frequently the tax burdens have

lasted for years after the abandonment of the plants. No

figures are necessary. The fact of abandonment speaks

for itself.

Adair, Ia. (electric plant sold)

Afton, Ia. (electric plant shut down)

Alexandria, Va. (electric plant sold, I906)

Allenhurst, N. J. (plant sold)

Allerton, Ia. (electric plant sold)

Amherst, Ohio. (electric plant shut down, 1912)

Appleton, Minn. (electric plant sold)

Ashley, Ill. (electric plant sold)

Argenta, Ark. (electric plant shut down, I913)

Athens, Ohio. (electric plant sold)

Attala, Ala. (electric plant sold)

Audubon, Ia. (electric plant sold, 1898)

Ballard, \IVash. (electric plant leased)

Barnesville, Ga. (electric plant shut down)

Batesburg, S. C. (electric plant leased)

Bay City, Mich. (electric plant shut down, I919)

Bergen, N. Y. (electric plant shut down)

Berkeley, Cal. (electric plant leased)

Beverly, Ohio. (electric plant sold, i907)

Blacksburg, S. C. (electric plant shut down)

Blaine, Wash. (electric plant shut down)

Boscobel, Wis. (electric plant shut down, 1914)

Bourbon, Ind. (built, never operated)

Bowling Green, Ky. (electric plant abandoned, I914)

Bowling Green, Ohio. (gas plant abandoned)

Bradford, Ohio. (electric plant burned, rebuilt by company )

Braidwood, Ill. (electric plant sold, I9Io)

Brownstone, Ind. (electric plant sold)

Brunswick, Mo. (electric plant sold)

Buckley, Ill. (electric plant sold, I913)

Bucklin, Kan. (electric plant abandoned)

Buena Vista, Va. (electric plant sold)

Buffalo, Minn. (electric plant shut down)

Burlington, N. C. (electric plant sold, 1904)

Burlington Junction, Mo. (electric plant sold. I916)

Burlington, Vt. (power plant abandoned)

Butler, Ind. (electric plant abandoned) \

Cape Vincent, N. Y. (electric plant sold, I9I5)

Carrollton, Ga. (electric plant abandoned)

Carthage, Ohio. (electric plant abandoned)

Casselton, N. D. (electric plant sold. 1903)

Central City, Neb. (electric plant shut down. 1916)

Chariton, Ia. (electric plant sold, 1914)

Charlotte, Mich. (electric plant sold, 1907)

Charlotte, N. Y. (electric plant sold, I913)

Chehalis, Wash. (electric plant abandoned)

Cheraw, S. C. (electric plant shut down)

Chester, S. C. (electric plant sold, I908)

Chikopee. Minn. (electric plant shut down, I912)

Christianburg. Va. (electric plant sold, I908)

Churubusco, Ind. (electric plant sold)

Clarion, Ia. (electric plant sold, 1910)

Clayton. Ill. (electric plant sold. 1913)

Coal City, Ill. (electric plant sold)

Colfax. Ia. (electric plant sold)

Columbia. Ala. (electric plant leased, 1908)

Concord. N. C. (electric plant shut down)

Cridersville. Ohio. (electric plant sold)

Crystal Springs, Miss. (water and light plant leased)

Cuba, 111. (electric plant sold, 1912)

Cuba City, Wis. (electric plant shut down)

Cumberland, Md. (electric plant shut down)

Dalton, Ga. (electric plant abandoned, 1913)

Dana, Ind. (electric plant sold)

Dayton, Tenn. (electric plant abandoned)

Delano, Minn. (electric plant abandoned)

Delta, Ia. (gas plant abandoned)

Dexter, Mich. (electric plant sold)

Dexter, Mo. (electric plant sold, 1910)

Duluth. Minn. (gas plant abandoned) ’~" ‘

Dunkirk, Ind. (electric plant sold)

Durant, Okla. (electric plant abandoned)

Earlville, Ia. (electric plant shut down)

East Chicago, Ind. (electric plant sold, 1907)

East Dubuque, Ill. (electric plant abandoned) ’

East Grand Forks, Minn. (electric plant abandoned,

East Point, Ga. (electric plant shut down) l

East Portland, Ore. (electric plant sold)Easton, Pa. (electric plant abandoned) - ,

East Tawas, Mich. (electric plant sold)

Edgewood, Ga. (electric plant shut down)

Elbow Lake, Minn. (electric plant sold)

Elgin, Ill. (electric plant leased)

Ellisville, Miss. (electric plant sold)

Elwood City, Pa. (electric plant shut down)

Emaus, Pa. (electric plant sold)

Emporia, Kan. (electric plant leased)

England, Ark. (electric plant leased)

English, Ind. (electric plant sold)

Escanaba. Mich. (electric plant shut down)

Fayette, Ia. (electric plant sold)

Fayetteville, N. C. (electric plant shut down)

Fergus Falls, Minn. (electric plant abandoned)

Findlay. Ill. (electric plant sold)

Findlay, Ohio. (gas plant sold)

Forest Grove, Ore. (light and water plant sold)
Fort Deposit, Ala. (electric plant leased, 1916) I

Fort Worth, Tex. (electric plant shut down)

Fort Francis, Ont. (electric plant shut down)

Forty Fort, Pa. (electric plant sold)

Fostoria, Ohio. (gas plant abandoned)

Frankfort, N. Y. (electric plant abandoned)

Fredericksburg, Va. (water and electric plant leased )

Fremont, Mich. (electric plant abandoned, I915)

Friend, Neb. (electric plant shut down)

Fulda, Minn. (electric plant given away)

Gaffney, S. C. (electric plant shut down)

Galena, Ill. (electric plant sold, I908)

Galesburg, lll. (electric plant shut down, 1916)

Galveston, Tex. (electric plant shut down)

Garden City, Kan. (telephone system sold)

Garretson. S. D. (gas plant blew up)

Gastonia, N. C. (electric plant shut down, 1906)

Georgetown. O. (electric plant shut down)

Germantown. O. (electric plant sold, 1919)

Gilroy, Cal. (gas and electric plants leased)

Girard, Ill. (electric plant sold)

Gladstone, Mich. (electric plant shut down)

Goldsboro, N. C. (electric plant sold, 19x2)

Goodland. Ind. (electric plant sold, 19x2)

Graceville. Minn. (electric plant sold)

Grand Ledge, Mich. (electric plan‘ sold. I908) .'

Gravesend. N. Y. (electric plant scld)

Green Island. N. Y. (electric plant abandoned)
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Greenwood, S. C. (power; plant shut down)

GriFfin, Ga. (electric pl'an't shut down, 1912)

Grimes, Ia. (electric plant shut down)

Hamilton, Ohio. (gas plant‘abandoned)

Hampshire, Ill. (electric plant sold, I908)

Hampton, Neb. (electric plant shut down, 1914)

Hanover, Kan. (electric plant abandoned, I914)

Harrisville, W. Va. (gas plant leased)

Hart, Mich. (electric plant sold)

Harvard, Ill. (electric light plant sold, I907)

Hempstead, N. Y. (electric plant sold)

Hickman, Ky. (water and electric plants leased)

High Point, N. C. (electric plant shut down)

Hillsboro, Ore. (electric and water plant sold)

Holgate, O. (electric plant shut down)

Honey Grove, Tex. (electric plant abandoned)

Hubbard, 0. (electric plant shut down, 1912)

Hudson, 0. (electric plant shut down)

Hudson, Wis. (electric plant leased)

Hull, Mass. (electric plant sold, I915)

Huntington, Tenn. (electric plant leased)

Huntsville. Mo. (electric plant sold, I913)

Iberville, P. Q. (electric plant sold, I916)

ilion, N. Y. (electric plant shut down, 1914)

Itaska, Tex. (electricplant sold)

Iuka, Miss. (electric plant leased)

Jackson, Ga. (electric plant shut down)

Jewett City, Conn. (electric plant shut down, 1910)

Ioliet, Ill. (gas plant given away)

Jonesboro, Ind. (electric plant given away)

Kansas, Ill. (electric plant sold)

Kent, Wash. (electric plant sold, 1902)

Kinmundy. Ill. (electric plant leased, I910)

LaCrosse, Kan. (electric plant sold, 1915)

La Grange, Ill. (electric plant sold, 1905)

Lake City, Minn. (electric plant shut down)

Lake Mills, Wis. (electric plant shut down)

Lakeview, Ore. (electric plant sold)

Lakewood, O. (electric plant sold)

Langdon, N. D. (electric plant sold)

Laurens, S. C. (electric plant shut down)

Lawrenceville, Ga. (electric plant shut down, 1913)

Lawson, Mo. (electric plant abandoned)

Lebanon, Tenn. (electric plant shut down)

Lehigh, Okla. (electric plant sold, 1913)

Lehighton. Pa. (electric plant leased)

Lemoore, Cal. (electric plant sold)

Leon, Ia. (electric plant sold)

Le Roy, N. Y. (electric plant given away)

Le'wisburg, Tenn. (electric plant sold, 1918)

Lexington, N. C. (electric plant junked)

Linneus, Mo. (electric plant junked)

Lisbon, Ia. (electric plant sold, I912)

Lockport, Ill. (electric plant sold, I907)

Lowell. Ind. (electric plant sold, I907)

Lowellville, O. (electric plant shut down, 1911)

Lyons. Ia. (electric plant sold, I902)

Madison, Ind. (electric plant abandoned, I898)

Mansfield, La. (electric plant sold, I908)

Marceline, Mo. (electric plant abandoned)

Marion, Ind. (electric plant abandoned, I910)

McAdoo, Pa. (electric plant leased, 1908)

McKinney, Tex. (electric plant sold, I915)

Madisonville, O. (electric plant shut down, 1895)

Mahnomen, Minn. (electric plant sold, 1915)

Marcus. Ia. (gas plant discontinued)

Marengo, Ill. (electric plant leased. I908)

Mazomanie, Wis. (electric plant discontinued)

Mendon, Mich. (electric plant sold)

Mentone, Ind. (electric plant sold, 1899)

Michigan City, Ind. (electric plant sold)

Middletown, Pa. (electric plant abandoned, 1907)

Milan, O. (electric plant abandoned, 1914)

Milford Center, O. (electric plant sold, 1907)

Millers Falls, Mass. (electric plant shut down, 1907)

Mineral City, O. (electric plant sold)

Mitchell, Ind. (electric plant sold, 1911)

Modesto, Cal. (electric plant shut down, 1906)

Mohawk, N. Y. (electric plant leased, I904)

Moline, Ill. (electric plant sold)

Monett, Mo. (electric plant shut down)

Monroe, Ga. (electric plant shut down)

Monroeville, 0. (electric plant shut down, 1917)

Monticello, Ga. (electric plant shut down)

Montpelier, Ind. (electric plant sold, I905)

Mooresville, N. C. (electric plant shut down)

Mount Olive, N. C. (electric plant abandoned, 1911)

Muncie, Ind. (electric plant shut down, 1906)

Mountain Lake, Minn. (gas plant shut down)

Murray, Ky. (electric plant sold, 1908)

Nashville, Ark. (gas plant abandoned, I908)

Napanee, Ont. (electric plant abandoned, I911)

Needham, Mass. (electric plant sold, I908)

Neponset, Ill. (electric plant sold, 1913)

New Carlisle, Ind. (electric plant sold)

Newnan, Ga. (electric plant abandoned, 1912)

New Richmond, Wis. (electric plant shut down, 1897)

New \Nestminster, B. C. (electric plant shut down, 1905)

New York, N. Y. (electric plant shut down, I907)

Niles, O. (electric plant abandoned, 1909)

North Branch. Mich. (electric plant abandoned)

Northfield, Vt. (electric plant abandoned)

North Bend, Ind. (electric plant abandoned, 1916)

Northville, Mich. (electric plant leased)

Norwich, Conn. (electric plant abandoned)

Oglesby, Ill. (electric plant discontinued)

Osborn, O. (electric plant sold, 1914)

Oxford, 0. (electric plant sold, 1918)

Paynesville, Minn. (electric plant sold, 1915)

Pelham, Ga. (electric plant leased, I908)

Perham, Minn. (electric plant sold)

Pepperell, Mass. (electric plant sold)

Pierce City, Mo. (electric plant sold)

Peterboro, N. H. (electric plant sold, 1913)

Philadelphia, Pa. (gas plant leased. 1897)

Pierce City, Mo. (electric plant sold, I916)

Pittsfield, Ill. (electric plant sold)

Pocahontas, Ia. (electric plant abandoned)

Pontitoc, Miss. (electric plant sold, I907)

Poplarville, Miss. (electric plant leased, I912)

Portsmouth, O. (electric plant sold, 1905)

Price. Ut. (electric plant leased, I914)

Pulaski, Va. (electric plant sold, I912)

Pullman, Wash. (electric plant sold, 1907)

Port Angeles, Wash. (electric plant abandoned, 1912)

Princeville, Ill. (electric plant sold, 1911)

Richmond, Mich. (electric plant sold, 1912)

Rockville, Md. (electric plant abandoned, I904)

Romeo, Mich. (electric plant sold)

St. Peter, Minn. (electric plant abandoned)

Sandwich, Ill. (electric plant sold)

Santa .Clara. Cal. (electric plant shut down, 1907)

Sauk City, W'is. (electric plant abandoned)

Savannah, Mo. (electric plant abandoned, I911)

Shakopee. Minn. (electric plant abandoned, 1912)

Shelby, Mich. (electric plant shut down)

Shepherd, Mich. (electric plant shut down. 1913)

Shepherdstown, \V. Va. (electric plant sold, 1907)
Sheridan, Ind. (electric plant sold, I911) I

Shickshinny, Pa. (electric plant sold, I911)

Sioux Falls, S. D. (electric plant shut down, 1905)

Sioux Rapids, Ia. (electric plant sold, 1910)
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Skaueateles, N. Y. (electric plant abandoned, 1914)

Somerset, Ky. (electric plant sold, 1905)

Souderton, Pa. (electric plant shut down)

South Lyon, Mich. (electric plant sold, 1912)

South Pittsburgh, Tenn. (electric plant sold, 1907)

South Stillwater, Minn. (electric plant abandoned)

South Vienna, 0. (electric plant abandoned)

Spirit Lake, Ia. (electric plant sold, 1909)

Statesville, N. C. (electric plant abandoned)

Summitville, Ind. (electric plant sold, I911)

Sycamore, Ill. (electric plant sold)

Silverton, Col. (electric plant shut down)

Stockton, Kan. (electric plant sold)

Tawas City, Mich. (electric plant sold)

Tifiin, 0. (electric plant sold, 1905)

Toledo, 0. (natural gas plant sold, I903)

Towanda, Kan. (electric plant sold)

Townsend, Mont. (electric plant sold, 1912)

Tracy, Minn. (electric plant sold)

Trenton, Mich. (electric plant sold, 1907)

Tracy, Minn. (electric plant sold)

Troy, Kan. (electric plant abandoned)

Ukiah, Cal. (electric plant abandoned, 1908)

University Place, Neb. (electric plant shut down, 1908)

Upper Sandusky, 0. (natural gas plant sold, I902)

L'rbana, 0. (electric plant sold, 1898)

Valley, Neb. (electric plant sold, 1905)

Victoria, B. C. (electric plant abandoned)

Vancouver, Wash. (electric plant sold, I902)

Versailles, Mo. (electric plant shut down, 1906)

\Vabash, Ind. (electric plant sold. 1885)

W'addington, N. Y. (electric plant sold)

Wadesboro, N. C. (electric plant sold, 1912)

Wakefield, Mass. (electric plant shut down, 1913)

Walkerton, Ind. (electric plant shut down)

\Nappingers Falls, N. Y. (electric plant sold, I910)‘

Washburn, Wis. (electric plant sold, I908)

VVaterville, \Nash. (electric plant abandoned)

Weiser, Ida. (electric plant shut down)

\rVesterville, O. (electric plant shut down, I914)

West Newton. Pa. (electric plant sold, 1910)

\Vest Springfield, Mass. (electric plant sold, 1914)

\Vest Tampa, Fla. (electric plant sold)

hcaton, Ill. (electric plant shut down, 1904)

Wheeling, W. Va. (gas plant abandoned shut down, 1916)

\Nilloughby, 0. (electric plant abandoned)

\Nilmington, 0. (electric plant sold, I903)

‘Ninchester, Tenn. (electric plant leased)

W'mder, Ga. (electric plant abandoned, I915)

Winnebago, Minn. (electric plant sold, 1915)

Wood River, Neb. (electric plant abandoned)

Woodstock, N. B. (electric plant abandoned, 1906)

Wytheville, Va. (electric plant abandoned)

Waynesville, 0. (electric plant sold, 1919)

W'esterville, O. (electric plant shut down, 1914)

VVoodville, 0. (electric plant abandoned, I911)

Xenia, 0. (electric plant sold, I896)

Yarmouth, N. S. (electric plant abandoned, I912)

Zeeland, Mich. (electric plant sold, I915)

Service-at-Cost in Boston

By T. DAVID ZUKERMAN

New York Bureau of Municipal Research.

Reprinted from National Municipal Review.

HE electric railway industry is today the “sick man

of business.” It has come out of the war in much

worse shape than other staple industries and is still

facing a crisis. A material portion of the street railway

mileage of the country is in the hands of receivers; not

a little has been abandoned and sold for junk; and both

processes are being continued. That the situation is no

worse than it actually is can be ascribed to the mildness

of the winter through which we have just passed as well

as to the ending of the war.

The traction managers and investors are clearly at a

loss as to the solution for the problems they are facing.

When the need for additional revenues became insistent,

apparendy the one method of meeting it that appealed to

the traction interests was an increase in fares. The evils

of the industry were attributed to the fixed price at which

transportation was being supplied. Now, however, that

the companies operating in nearly four hundred communi

ties throughout the country have been granted increases

in fare-in many cases two or three times—ranging from

20 per cent to 100 per cent, it is becoming more and more

evident that the fare increase in itself is not a panacea for

the ills from which the street railways are suffering. The

results are distinctly disappointing. That such is the case

is frankly admitted by prominent traction managers and

financiers.

Scrvice-at-Cost Franchise the Proposed Solution

The last hope of railway men for private ownership and

management seems to be the service-at-cost franchise,

which furnishes that public co-operation which they now

confess is vitally necessary for successful operation. The

legislature of ltlassachusetts has taken the most radical

steps to find a solution for the situation by passing a general

service-at-cost act of which any company in the state may

avail itself. That body went much further, however, in

the case of the Boston Elevated Railway Company, which

serves the metropolitan area of Boston. The Boston

Elevated Act, passed in 1918, provides not only for auto

matic adjustments in the rate of fare to furnish the rev

enues necessary to cover all legitimate operating costs.

including adequate maintenance and depreciation and a

guaranteed dividend: it also provides for payment by the

state of any deficits that may nevertheless be incurred.

The troubles of the Boston Elevated were but intensified

by war conditions. The company was facing financial diFfi

culties even before the outbreak of the war. The situation

became so acute in I9I3 that the Boston transit commission

and the state public service commission sat as a joint board

to consider the company's affairs. Again in 1914, the

public service commission made a complete investigation

at the request of the legislature.

Special Commission of 1916.

Two years later the directors appealed to the governor

of Massachusetts for a special commission of inquiry to

suggest possible legislative remedies for the difficulties 'con

fronting the company. Reafiirming their belief that the

fare charged was inadequate, they insisted on the necessitv

for a radical increase in revenue. The governor transmitted
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If I were the trouble man I would try to render the cus

tomer the best service possible. I would do my work

quickly and accurately, and try to create the impression that

the company was interested in the proper operation of the

customer’s gas and electric equipment. I would be a firm

believer in gas and electric labor saving appliances for the

home, and would co-operate with the sales department by

not “knocking” any appliances that might be giving trouble

in the customer‘s home. I would try to acquire the sales

man's point of view that a satisfied customer is the com

pany’s most valuable asset.

If I were a wireman I would strive to be a first class

wireman. When working in a customer’s home I would try

to make as little muss as possible. I would always use drop

cloths wherever possible, so as to avoid getting plaster or

dirt on the rugs, or furnishings, of the home. When neces

sary to remove base boards or flooring I would try to avoid

splitting them, and would see that they were replaced in as

good condition as when I found them. I would do my

work so well that the customer would be pleased and would

recommend us to his friends.

If I were a salesman I would know my line so thoroughly

that a customer could not ask me a question about my goods

that I did not know. I would have a thorough understand

ing of the company’s rates for service and a general knowl

edge of the business as a whole. I would be careful of my

appearance, always clean shaven and well groomed. I

would never misrepresent my goods, and would always try

to satisfy my customers so that they would feel that it was

a pleasure to deal with me and would refer their friends

who were in need of gas and electric appliances to me.

If I were a sales clerk in the store, in addition to having

a thorough knowledge of the goods I was Selling I would

made a study of merchandising methods and try to learn

the best methods of displaying and selling goods. I would

keep the stock clean and in good order. I would dress

plainly and neatly. I would never call to aaiother clerk

across the room. I would not address a fellow employe by

his given name, or use such terms as “Dearie,” or “Gerlie."

I would not chew gum or use tobacco while on duty. I

would treat the customer with the utmost courtesy and re

spect. and would try to create the impression in the cus

tomer’s mind that we appreciated his business and that it

would receive our most careful attention.

If I were the head of the department I would not think

of it as “My Department,” but would think of it as a part

of the company, and would so try to conduct the depart

ment that it would run smoothly in close cooperation with

all the other departments of the company.

If I were the superintendent and you did not do your

work properly, I would tell you about it. If you still per

sisted in making mistakes I would—but I must close as my

space is limited.

Scaife Company Opens Chicago Ofl'ice

Wm. B. Scaife & Sons Company of Pittsburgh announces

the opening on July 1st of a Chicago sales and engineering

office at 38 South Dearborn Street, with Charles F.

O’Hagan, formerly chief engineer of the company at Pitts

burgh, as resident engineer and manager. This company

is the oldest manufacturing concern west of the Allegheny

mountains. During the more than one hundred years since

their business was founded, they have from time to time

as conditions arose, added to their manufacturing facilities.

They now manufacture black or galvanized, riveted. brazed

or welded steel tanks for air, gas and liquids, steel shipping

drums, range boilers, steel structures, also the well known

We-Fu-Go and Scaife water softeners and filtering equip

ment.

PRIVATE OWNERSHIP THE BEST

By F. G. R. Gordon in N. E. L. A. Bulletin.

It is always easy for a municipality to do what someone

else has already done. A gas or an electric lighting plant

can be run by a city after the individual has solved the prob

lem, but no one ever heard of a city initiating anything,

except higher and higher costs for city government.

The theory of the municipal Socialists is that a munici

pality or a state can perform any service better than a pri

vate corporation or an individual.

The whole history of public ownership proves this theory

to be false the world over. In order to make out a case

for municipal or state ownership, a few places are picked

out here and there which, owing to their superior location

near coal fields, or vast water powers, are offered as illum

inating examples of the alleged success of public owner

ship. But even in these cases it is generally found that only

a part of the truth is shown. Almost always such over

head charges as depreciation, part of the cost for capital

account, loss of taxes, etc., etc., are ignored.

And if all the costs are taken into consideration the al

leged “profits” and “successes” are often turned into losses

and failure. As a matter of fact it is losses and failure for

nearly all the public-owned enterprises all over the world.

The United States Census proves that public ownership

is much more costly than private ownership. Another point

often overlooked is the fact that whenever you find a city

that has plunged into public ownership you will find high

taxes and a very great increase in the municipal debt.

For instance, the story has been published a hundred

times over that Cumberland, Md., which owns its electric

lighting plant, has street lighting for an average cost of

$34.06 per light per year. But an investigation proved that

this price was secured without reckoning the depreciation

on plant of some $40,000 a year and the loss of taxes. If

these two items were reckoned into the actual cost, it would

have shown a net loss to the city of $15,564.91 a year

What is more, a private company offered to light the city

at a cost of $7,500 a year, a saving over the .socialistic price

of more than 30 per cent.

In connection with this let us ask: “7 ill public ownership

decrease taxes? No. In 90 per cent of cases it has in

creased taxes as the history of public ownership will prove.

Pearly Morse, the author of the “A. B. C. of Govern

ment,” says in the Forum: “No human being knows what

the Government owns or how much it is worth; no depart

ment keeps a satisfactory record of depreciation-a thing

is worth what it costs until it is thrown away. and precious

little is thrown away on government books. And because

the Govemment does not know what it costs to do business

it never knows the exact expenses of any purchase or prod

ucts.” Of course this is true, and everybody who has

taken the time to investigate knows that it’s true.

The report of the Investment Bankers’ Association com

mittee on railroads says: "According to reliable authorities.

the records of public ownership the world over show de

creased efficiency, increased cxpenses, lessened initiative.

political interference and economic waste. We find nothing

in the experience of our own country in the field of public

ownership which encourages the hope that we can profitably

extend its sphere.” This is exactly what every intelligent

investigation will show, and yet we have several million

citizens led by men like William R. Hearst and Senator

LaFollette. who want to extend public ownership, not only

to the railroads but to the wire systems, gas and electric

lighting plants and coal mines. and so on.
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It has been shown very clearly by Mr. Pardee that in the

matter of production alone the electric utilities play a big

part. It is just as true that the electric roads and all the

other utilities—gas plants, electric light plants and tele

phone c0mpanies—play parts of equal importance in vir

tually every phase of our modern life.

Thinking men can not but reach the conclusion that to

hamper the development and operation of public utilities

is to hamper the growth and development of the communi

ties in which they operate, and that unreasoning prejudice,

incited by demagogues in public life against the utilities,

amounts to cutting off the public nose to spite the public

utility face.

HANSON UPHOLDS PRIVATE CONTROL

 

Former Seattle Mayor Points Out Fallacy of

Municipal Ownership

Ole llanson, former mayor of Seattle, knows about

municipal ownership. His city tried it and still is trying

to make its municipal -street car system pay expenses.

And as the result of that experiment l\Ir. Hanson has been

converted. He no longer believes that municipal owner

ship is the universal panacea for utility ills.

what he says: '

. “I cannot believe from my experience that the public

utility that employs any large number of men or where

a large amount of capital is necessary can or will function

as efiiciently as a public operated utility as a private

corporation which has individual reward at the end of the

day. Nor do I believe that the cities of this nation or

the government of this nation will ever be willing to pay

for brains.

“Brains are the cheapest thing there is in the govern

ment and you are driving the men of brains away because

of poor recompense. \\'hen you do get brains you cannot

keep them. I think that is the main fault with our

government ownership and municipal ownership.

“The time has come, it seems to me, to speak plainly.

It is of no use to pussyfoot any longer. We have got

to come out and tell the truth to the people and let them

understand that the government of the United States is

not a self—perpetuating Christmas tree for the benefit of

anyone. It seems to me that the time has come to protect

the great body of men and women 'who put their money in

public utilities and who during the war have had their

entire capital cut in two and you have never heard a

murmur from them.

“The man who invested $10,000 in a railroad bond

seven or eight years ago or five or six years ago simply

has his $5,000 today, figuring on the meat and clothing and

house rent basis. We must see to it, if we are honor

able men that these men get a run for their money or else

we are thieves. If we want to make the American govern

ment a kind of pickpocket the way ‘to do is just to

confiscate these great properties throughout the country.”

Third of Wealth in Utilities

Figures compiled by the Illinois Committee on Public

Utility Information show that more than one-third of

the total wealth of the country aside from real estate is

now invested in public utility companies. If real estate.

farm equipment and products and personal belongings

such as clothing, furniture and vehicles are deducted. the

utility companies account for approximately half the re

maining wealth.

“In one way or another,” says the comniittee’s bulletin.

“every economic activity now depends on the public

utilities and if they are managed wrongly nobody can

escape the consequences.”

 

Here is .

REVEAL MUNICIPAL INEFFICIENCY

 

Indiana Commission Uncovers Public Ownership Faults

at Anderson

Conditions not at all uncommon in the management and

operation of municipally-owned utilities were brought to

light early last year by the Indiana Public Service Com

mission's investigation of the publicly-owned water and

electric plants at Anderson, an important manufacturing

city of about 30,000 population.

The commission's engineers and accountants found that

the large water and electric properties at Anderson, in

which hundreds of thousands of the taxpayers’ money had

been invested, were being managed and operated with less

eFficiency than one would expect to find in the direction of

a peanut stand. Of course‘ the engineers and accountants

made no reference to a peanut stand in their official re

. ports, but they did say:

“With our form of government, politics are necessary

in certain places, but not in the public utility organization,

and people who wish to pay their water bills and their

electric light bills should not be compelled to run into

political conditions in order to meet their public utility

obligations."

They found there were no means by which the manage

ment of these big business properties could find out what

it cost to produce the service sold, no means for accurately

measuring the sales and no means for correct collection of

the accounts receivable. Here the reader may be re

minded that any ten-year-old boy in the peanut business

would know exactly what his product cost him, would

make an accurate measurement of his sales and would

know how to collect every penny of his revenue.

The commission found that the plant needed more

boilers, that the equipment was sadly in need of repair, that

no adequate record had been kept of meters installed and

no tests made to see whether they were registering prop

erly and the plant officials had no record of the amount '

of coal burned. The commission’s accountants reported

that the accounting methods were inefiicient and should

be revised completely. I

These conditions, due solely to the mismanagement re

sulting from municipal ownership and its attendant political

interference in utility afiiairs, were ordered corrected by

the commission.

' Competition Disastrous to Public

Public utility men everywhere know that competition in

the utility field is ruinous to the companies and detrimental

to the public in the long run. That this view is not shared

by the general public is due largely to the fact that political

demagogues mislead the people by declaring that a munici

pal utility, placed in competition with the privately owned

one will result in forcing the private utility to reduce rates.

the inference being, invariably, that the existing rates are

unreasonably high. ,

The fallacy is gradually being disproved, however, and

commissions who inquire deeply into public utility affairs

are daily discovering that such is not the case.

For instance, in a recent decision, the Public Service

Commission for the Second District of New York refused

to permit the Ausable Forks Electric Company to construct

a generating plant which would enable the company to com

pete with the Northern Adirondack Power Company. the

companies both having vested interests and being unable to

reach an agreement to merge. The commission, in its’ deci

sion. declared that “competition, while it works to the tem

porary advantage of the public, is, in the long run. disas

t""11s to the public and to both companies."
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Municipal Plant Burden to Taxpayers

Too Low Rates Causes Big Deficit in

Rock Hill, S.J_C., Water and Light Plant

tal attitude of the citizens of Rock Hill, S. C., would be

toward municipal ownership if the rates of their munici

pal water and light plant were increased to the point where

the plant would become a profitable investment for the

taxpayers of that little city. '

For the year ending March 31, 1919, the municipal plant

saddled the taxpayers of Rock Hill with a deficit of more

than $24,000, amounting to about 65 per cent of the total

revenue of the plant. To break even, rates would have to

be increased about that much and municipal ownership's

favorite argument—cheap service—would vanish.

The situation existing at Rock Hill shows very clearly

the results of inefiicient political management of a public

utility. For instance, after taking over the electric plant

from the private company in 1911, the city abandoned the

generating station and erected a new one. A year later this

plant was abandoned and the city began buying current

from. a private company. t

After purchasing the plant the city installed a new street

lighting system. Shortly after this decision was reached

the council changed its mind and decided to replace the new

system with lights of a different type.

Municipal ownership was rather forced upon the inhab

itants of Rock Hill. Under private ownership the service

was bad and there was continual war between the public

service company and the council. This situation was found

intolerable but the company can hardly be blamed for not

making extensive improvements in the midst of a hot agi

tation for municipal ownership, and in the unfriendly cir

cumstances which manifested themselves at every turn.

The people voted for the construction of a badly needed

sewer system but when someone suggested that construc

tion of sewers would increase the volume of water used

and thereby increase the revenue of the water company, the

council held off construction of the sewers for several

years. merely to spite the corporation. In the year fol

lo\ving this decision there were 53 cases of typhoid with

17 deaths due entirely to the crude sanitation then in force.

After purchasing the light and water plants the city

established rates about 20 per cent lower than those of the

private corporation but the losses each year have been con

siderably more than 20 per cent of the gross revenue with

the result that the service is costing the city considerably

more than it did under private ownership.

The accounts of the municipal utilities of Rock Hill,

while incomplete, are in far better condition than those of

the average municipal plant. All city departments are

charged at regular established rates for service and bills

are rendered to the city for street lights and hydrant

rental. Interest on the bonded debt is charged against the

plants. Omitted items include rent of office in the city

building, lost taxes on basis of taxation of old company.

services of other city departments in helping manage and

operate the property, interest on such proportion of the

19:4 funding bond issue as is chargeable to water and

light, and sinking fund requirements for the retirement of

the original bond issues when they mature, as well as the

proper proportion of the 1914 issue. The plant makes a

charge for depreciation, but it is inadequate. For the year

ending March 31. 1919, the plant charged of? $4,150 as

depreciation but this amount is ridiculously small. The

plant charged off $1.000 as extraordinary depreciation

fagainst an abandoned well purchased from the old com

[T is distinctly unpleasant even to consider what the men pany) and $3,150 as depreciation of machinery and equip

ment. The maintenance of the properties has not been up

even to the average and depreciation figures covering a

great many properties show that with even average main

tenance the depreciation rate is at least 7 per cent on elec

tric properties and from 4 to 5 per cent on water properties,

particularly in growing communities like Rock Hill, where

new and larger water mains must frequently be laid to

replace mains which have been outgrown. A fair depre

ciation charge, including depreciation chargeable against

old company property purchased and junked, is certainly

7 per cent, which would make the depreciation, based on

the reported plant value of $256,819.03, amount to $17

977.33 instead of only $3,150, which was charged in 1919.

Making this correction in the accounting and including

the charge for rent in the city hall, lost taxes, services of

other departments, interest and sinking fund, we have:

 

 

 

Earnings water dept . . . . . . . . . . . . . . . . . . . . ..$18,152

Earnings electric dept . . . . . . . . . . . . . . . . . . .. 36,858

Joint earnings . . . . . . . . . . . . . . . . . . . . . . . .. $55,010

Expenses water dept . . . . . . . . . . . . . . . . . . . . ..$10,389

_Expenses electric dept . . . . . . . . . . . . . . . . . . .. 16,934

Joint expenses . . . . . . . . . . . . . . . . . . . . . .. $27,323

Surplus earnings over expenses . . . . . . . . . . . . . . . . . ..$27,687

Joint general expenses . . . . . . . . . . . . . . . . . ..$ 7,611

Bond interest . . . . . . . . . . . . . . . . . . . . . . . . . . .. 11,750

Tools and supplies deficit . . . . . . . . . . . . . . .. 28

Depreciation reserve . . . . . . . . . . . . . . . . . . . .. 4,150

$23,539

Net profit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..$ 4,148

The following items are chargeable against the net profit

above not inc_luded in the city’s accounting:

  

 

Oflice rent (estimated) . . . . . . . . . . . . . . . . . . . . . . .. 600

Lost taxes (on basis of valuation) . . . . . . . . . . .. 2,863

"‘Services other city depts . . . . . . . . .. 1,200

"Depreciation . . . . . . . . . . . . . . . . . . . . . . . . .. 14,825

***Interest additional . . . . . . . . . . . . . . . . . . . . . . . .. 1,125

Sinking fund requirement . . . . . . . . . . . . . . . . . . . . . .. 7,685

28,298

Deducted reported net profit . . . . . . . . . . . . . . .. 4.148

Net loss . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. $24,150

This deficit amounts to slightly more than 65 per cent

of the total revenue from water and lighting customers and

would indicate that rates must be raised by that amount in

order to make the plant break even. This would make the

initial rate for water 44.5 cents per thousand gallons net,

with a minimum bill of 82 cents net.

Municipal ownership in Rock Hill was justifiable as an

escape from the intolerable condition which had arisen on

account of the differences between the company and the

city officials. but if it was entered into with any hope of

profit, that phase of the situation must be a serious dis

appointment to the people. -

 

‘Includes services of mayor, council, city attorney, city treas

urer, police service in reporting trouble, etc.

**This sum is 7 per cent normal depreciation less the auditor's

nominal depreciation charge of $3.150. Deep well depreciation is

extraordinary.

*"'*Interest on one-half of funding bond issue of 1914 chargeable

to \vater and light department. The issue was for $45,000, for the

purpose of funding the city debt and a considerable part of this

debt if not all of it was incurred on account of the water and

light plants.
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What Public Ownership Did to Taunton, Mass.

Epidemic of Municipal llls Directly Traceable

to High Cost of Operating City's Light Plant

.-\.\'PAYERS of the important industrial city of.

T'l‘aunton, Mass., of 38,000 people, are receiving a

liberal education in the school of municipal ownership.

The tuition fee in this school for the year 1919 was more

than $66,000, the amount of the deficit piled up by the

municipal electric light plant. In addition to this drain upon

the public purse, the consumers are paying higher rates than

are in force in any comparable city in the state and, because

of the inadequacy of the plant, 65 per cent of the industries

upon which the city depends for prosperity have been forced

to obtain their current from isolated plants.

Probably the greatest ill suffered by Taunton has been

this effect of municipal ownership on industry. About 65

per cent of the power used in the industries of the city is

generated in individually owned plants and although the

municipal plant is called upon to carry only 35 per cent of

the power load of the community, it is heavily overloaded

and the management is endeavoring to obtain an appropria

tion for a new 4,000 KVV. generating unit.

The municipal electric plant at Taunton has always

required appropriations from general taxes, which have

been considered in the light of payment for street lighting

service, though the relation between the two has not always

been very apparent. Today the domestic lighting rate, as

well as other rates, take place as the highest in similar cities

in Massachusetts.

In spite of the $100,000 bond issue for operating expenses

in 1919, and other bond issues, of which it is certain part

of the proceeds were used for operating expenses, the plant

is in a serious state of deterioration. The resident super

intendent feelingly describes it as ‘‘rotten !”

The city tried municipal management from 1897 on, but

in the summer of 1919 the city ofiicials threw up their hands

and turned the solving of the problem over to a committee

of citizens, composed chiefly of men who were large users

of the municipal power and large taxpayers as well. Their

most important step was the employment of an outside en

gineering firm to act as operating managers. with no super

vision or interference from the city officials. The engineering

firm has a resident manager, who devotes his entire time to

the plant. A significant fact is that the engineering firm

receives about three times as much to act as manager as

did the politically appointed superintendents preceding.

Taunton has apparently learned a lesson, albeit belatedly,

that cheap help is the most expensive.

- Demand Exceeds Capacity

The municipal electric plant has never adopted a pro

gressive policy of expansion. The demand for electricity

has always been ahead of the capacity of the plant, with

the result that ‘overloaded and neglected equipment has been

subject to frequent breakdowns.

The expense of maintaining the electric plant is undoubt-

edly :1 contributing cause to the unsatisfactory condition of

other public works, suchas sewers, paving and park devel

opment. The sewer system was put in'ten years ago. but

has never been completed and is considered by many to be

a serious menace to the health of the community. Owing

to the scattered character of the city—an area of 50 square

miles for a population of 38,ooo—there are many unpaved

<treets though the paving which is installed is in fair con

dition. There are only two city parks. aggregating about

two acres, and of these only one is improved. There are

28 grade schools and one high school in which crowded

conditions prevail and there is an urgent need for new

buildings.

Prior to July, 1919, the municipal electric plant was

operated by a superintendent, appointed by the mayor, and

directly responsible to him. The salary was $1,800 a year.

The term was for four years. Since 1903 there have been

five superintendents, the changes being political in each

instance. The action in July, 1919, was to take the electric

plant out of politics and insure some sort of business super

vision. In line with this effort, a special act was secured,

calling for the creation of an Electric Light Commission of

three members to be appointed by the mayor. Naturally the

first commission, appointed at a time when the affairs of

the plant were at a crisis, is composed of men who will,

during their tenure of ofiice, keep the plant out of politics;

but it is a matter for the future to determine whether the

injection of political influence into future commissions will

not occur just as appointment of past superintendents has

been a matter of politics. The commissioners receive $300

a year each, with an additional $200 for the chairman. This

is hardly enough permanently to attract high grade men who

will give the necessary time to supervising the management

of an important public utility.

The crisis which brought about the attempt to reform

the administration of the plant was not because of operating

deficits, which have always been the rule, rather than the

exception-—it was not on account of the rates, though power

rates had been increased by a 25 per cent fuel surcharge in

September, 1918. It was on account of the fact that the

service had become so poor and was so subject to interrup

tion that the manufacturing interests of the community

could not tolerate the condition any longer.

The management estimates that about 20 per cent. of the

houses in the city are wired, with 3,400 meters in service.

The plant furnishes about 3 5 per cent of the power used in

the city, the remainder being furnished by isolated steam,

oil and gas engine plants. The small percentage of houses

wired for electric light again indicates the unprogressive

nature of the municipally owned undertaking, and shows in

a striking manner the unfairness of municipal ownership,

where all the residents are taxed to pay operating deficits

from which only 20 per cent of the families derive benefit.

A significant feature of the electric lighting situation in

Taunton is shown by the fact that 50 per cent of the gas

company's business is lighting business, even though the

cost of gas is $1.30 per thousand feet— an increase of 40

cents over pre-war prices.

The electric plant now carries a considerable overload,

running as high as 50 per cent at times. On account of this

overloaded condition the plant will accept no more power

business, but makes an effort to connect up new_residence

customers within two or three days after application is

filed. provided the customer is directly on the existing lines.

No line extensions will be made until the new generating

unit is purchased and installed.

Electric Plant Statistics

The plant was purchased in 1897. The present generating

station was built in I902.

The real estate consists of 6,900 square feet of land on
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which the original plant was situated, purchased from the

old company in 1897, and valued at $4,000, and 78,454

square feet of land on which the present generating station

is located. This land belonged to the city and has never

been paid for by the plant. It is valued at $9,500. Since

1897 there have been eleven bond issues, ranging in size

from $125,000 to $3,000 and bringing the total bonds issued

to $603,000. Of this sum, $16,000 has been paid, bringing

total bonds outstanding to $587,000 on which the interest '

charge for 1920 will amount to $24,760.

The official report for the year ending Noveniber 30, 1919,

shows an operating deficit of $3,939, as follows:

  

Earnings

Commerciai and domestic light . . . . . . . . . . . . . .$129,8-12

Contract incandescents . . . . . . . . . . . . . . . . . . . 5-I2

rower . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . 130,347

Municipal buildings . . . . . . . . . . . . . . . . . . . . . . .. 6,556

Cooking and heating . . . . . . . . . . . . . . . . . . . . . .. 1.265

Street lighting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30,000

$298,552

Expenses—

Station operation . . . . . . . . . . . . . . . . . . . . . . . . ..$259,460

Distribution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22,248

General . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20,783

$302,491

Operating deflclt . . . . . . . . . . . . . . . . . . . . . . . . . $ 3,939

The above figures do not include the charges for

depreciation, interest, bad debt and jobbing losses allowed

in the official profit and loss account for 1919, which were

as follows:

  

 

Depreciation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $20,287

Interest . . . . . . . . . . . . . . . . . .. 19.799

Bad debts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. .. 2.376

Loss on jobbing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 238

$42,700

Add operating deficit . . _ . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3,939

Year's deficit officially shown . . . . . . . . . . . . . . . . . . . . ..$46,639

The otficial accounting allows nothing whatever for lost

taxes—the amount of tax revenue that would be derived

by the city if this property were in private instead of mu

nicipal ownership. It is estimated that at least $20,000

yearly in taxes would have to be paid on this property were

it in private hands. So, without taking into consideration

the decreased value of the dollar or adding anything to the

above official depreciation charge to make up for it, but by

merely adding $20,000 for lost taxes to the ofiicially

acknowledged deficit of $46,639, we find that municipal

ownership and operation of an electric plant actually re

sulted in a loss of $66,639 to the city of Taunton for the

year of 1919.

The rates of the Taunton plant would have to be increased

23 per cent. to make the earnings cover the actual operating

and fixed charges. The present maximum lighting rate is

15 cents per KVVH. with a minimum of 13 cents; power

rates range from 8.75 cents to 2.5 cents. The minimum

monthly charge for lighting is 75 cents and for power a

minimum of 75 cents for the first horsepower connected is

charged with a 50 cent charge for each additional horse

power. The commercial charge, as reported to the State

Board of Gas and Electric Light Commissioners, is “an

operating charge of 5 cents a KVVH. and a standing charge

of 7 cents a KWH. divided by the hours a day of full load

consumption, with a discount of IO per cent of the gross

charge if the bill is paid on or before the 15th of the month."

This charge is now subject to a 25 per cent surcharge on

account of war conditions.

Summed up briefly. municipal ownership in Taunton has

accomplished the following results: (I) it has hampered

industrial growth by failing to provide adequate power

facilities; (2) forced consumers to pay more for light and

power service than their neighbors; (3) saddled on the

taxpayers, only 20 per cent of whom are consumers, a debt

of more than half a million dollars, of which only $16,000

has been paid and interest on which for 1920 will total

approximately $2 5,000 ; (4) piled up an annual deficit which

for 1019 is computed at more than $66.ooo: (5) cost the

city $20,000 annually in lost taxes; (6) has given such poor

service as the result of political interference that outside

help had to be procured at great public expense to run the

plant; (7) retarded necessary public improvements and (8)

provided the city of Taunton with a plant which its own

superintendent describes as “rotten,” and able to supply,

even ‘when overloaded, considerably less than half the

power requirements of the city.

Taunton furnishes a shining example of the fact that

an electric light plant cannot be successfully operated

politically.

PUBLIC DUTY TO UTILITIES

 

Development of Public Utility Corporations Is for

General Public Interest

There is frequent discussion in the newspapers and by

politicians of the service the public utility owes the public.

but it is rarely that the other side of the case is heard and

one learns that the public also owes something to the utility

which supplies it with service.

This is well illustrated by the testimony given before

the public utilities commission of California recently with

regard to the development of hydro-electric power.

ln_this particular case the_witness, a banker, expressed the

opinion that it would be fairer and more to the interest of

the general public to promote the development of the util

- ity company than for the people to listen to the bickerings

of the politicians and quibble over differences in the pro

posed rates for service amounting only to a fraction of a

cent. In support of his contention the witness cited the

San Joaquin valley. This valley is one of the garden spots

of California. Only one—fifth of it, he said, had been de

veloped. Development of the other four-fifths depended

absolutely on the development of hydro-electric power. The

witness wondered what profit the residents of the San Joa

quin could expect to gain by combining to force the power

companies to charge rates that would give them little. or

practically no return for the money invested. The valley.

he said, could not develop without power; power could not

be developed and the facilities of the public utility expanded

to provide more power without credit; and credit could not

be obtained unless the corporation could show where the

company could earn money to pay off its creditors.

The banker’s position was well taken. He knew what

the public does not know, or rather what the public often

times chooses to disregard—that capital, other things being

equal, will gravitate toward investments that promise the

highest return. This is so true that it amounts to an eco

nomic law. And the public, by allowing itself to be duped

into believing that public utilities are in the robber baron
class. only work injury to the public. The public ioften

wrecks the utility. but it sufl'ers in turn. Failure to provide

money for expansion results in no expansion and insuiificient

expansion means that the progress of the community is

seriously hampered.

Lost Forever

Edith—So that rich old bachelor didn’t propose?

Madge-—~No, he ate six meals at that summer hotel where

they advertised home cooking and decided to stay single.—

Boston Transcript.

 

The “reds” seem blue because America proved to be not

as green as they thought.—Pittsburgh- Gasr'tte—Ti'-mes.
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Summary 

Comcast has a lot to lose from a competitive 
market in broadband Internet access. The 
cable firm is often the only option for 
broadband Internet access as defined by the 
Federal Communications Commission today.  1

Comcast faces no competition in four out of ten 
census blocks where it offers broadband 
service and in 73 percent of the blocks that 
have competition, there is only one other 
option.  The cable giant joined incumbent 2

telephone company CenturyLink in Seattle with 
a $50,000 donation to their preferred candidate, 
who just happens to oppose a municipal fiber 
network. 


In Fort Collins, the state cable association and 
Chamber of Commerce have spent more than 
$200,000 opposing an effort to amend the 
city’s charter to add authority for a 
telecommunications utility (although the city 
has not yet decided how it would use such 
authority). Comcast is almost certainly the one 
writing big checks to those organizations. 


And yet, Comcast is probably under-spending 
relative to the threat it faces from encouraged 


local Internet choice. Evidence from other cities 
suggests that a real choice in broadband 
services could reduce Comcast’s revenues by 
millions of dollars per month. Competition in 
Fort Collins would cost Comcast between $5.4 
million and $22.8 million per year. In Seattle, 
robust competition would cost between $20 
million and $84 million per year.


A few tens of thousands of dollars is a small 
price to pay to secure tens of millions in 

monopoly profits per year. Massive firms 
monopolizing single industries threatens our 
political system because of the large incentive 
they have to protect their turf. They can justify 
spending more single-handedly to influence 
elected officials than all sides typically spend in 
a campaign. And campaign expenditures are 
only one of many tools firms like Comcast use 
to protect their business from competition. 
Comcast also has regular access to decision-
makers via direct meetings, trade associations, 
and via their “philanthropic” pursuits. 


  The Federal Communications Commission (FCC) defines broadband as at least 25 Megabits per second (Mbps) 1

download and 3 Mbps upload. 
https://www.fcc.gov/reports-research/reports/broadband-progress-reports/2016-broadband-progress-report

 According to the FCC’s Form 477 June 2016 version 2 dataset, Comcast provides service in over 1.6 million census 2

blocks and faces at least one competitive broadband ISP in only about 930,000 of them. These numbers are more than a 
year out-of-date, and we await the FCC publishing the next Form 477 dataset. https://www.fcc.gov/general/broadband-
deployment-data-fcc-form-477 This is the best available data set but it does not guarantee competition in blocks with 
more than one provider as they may have split the census block to avoid competing. 

Page  of 1 4

Comcast Spends Big on Local Elections:
Would Lose Millions in Revenue from Real Broadband Competition 
By H. Trostle & Christopher Mitchell
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Seattle 

In Seattle, Comcast and CenturyLink have 
thrown their weight behind a mayoral candidate 
with a donation of $50,000. This is pocket 
change compared to what they stand to lose. 
According to our estimates, Comcast could 
stand to lose an estimated $1.68 million - $7 
million in revenue each month if faced with 
competition. 


At the end of 2016, Comcast reported 
approximately 138,000 video subscribers. 
Comcast has roughly the same number of 
broadband subscribers as video. Comcast gets 
an Average Revenue Per User (ARPU) per 
month of about $50 for Internet service 
customers. �In our experience with municipal 
networks, we would expect Comcast to lose 
between 20 and 30 percent market share as 
well as a decreased ARPU from remaining 
subscribers due to more intense price 
competition. 


We conservatively estimate Comcast losing 20 
percent of its 138,000 subscribers and a 


decrease in ARPU of 5 percent for the 
remaining subscribers. A high bound is 
Comcast losing 30 percent of its subscribers 
that are largely video customers, for which 
Comcast’s ARPU is $150 per month. 
Additionally, for this estimate, Comcast’s ARPU 
would decline 5 percent due to price 
competition. 


As a result of serious competition in Seattle, 
Comcast would lose between $1.66 million and 
$7 million per month. That works out to 
between $20 million and $84 million per year. 
Spending tens of thousands of dollars in 
Seattle is a no-brainer. Spending more to 
protect its market share would be a sound 
investment but could backfire by drawing 
too much attention. Comcast faced criticism 
previously for its donations to the previous 
Mayor Murray, who claimed he was not 
influenced by Comcast’s support. Before 
resigning in disgrace, Mayor Murray did little to 
create Internet choice following a curiously 
framed municipal fiber study that deliberately 

Page  of 2 4

Table 1: Comcast’s Potential Losses in Seattle

Low Estimate to Comcast Internet Service Each Month

20% of Comcast subscribers at $50 ARPU $1.38 million

80% of Comcast subscribers minus $2.5 ARPU $276,000

Total Comcast Lost Revenue $1.66 million

High Estimate �to Comcast Video Service

30% of Comcast subscribers at $150 ARPU $6.21 million

70% of Comcast subscribers minus $7.5 ARPU $830,000

Total Comcast Lost Revenue $7 milion
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inflated costs to make any city effort appear too 
risky. 


It isn’t just campaign contributions that wear 
down local leaders, the constant meetings and 
pressure from client organizations help. But the 
scale of potential losses in monopoly profits 
from competition demonstrate Comcast’s 
strong motivation to protect its turf.


Fort Collins 

Fort Collins, Colorado, is far smaller than 
Seattle but is getting a lot more attention from 
the cable giant. The city is home to 
approximately 164,000 people or about 65,500 
households. In November 2015, Fort Collins 
overwhelmingly voted 83 to 17 percent to opt 
out of a state law that prevents cities from 
considering municipal networks, without active 
opposition from Comcast in that referendum. In 
November, 2017, Fort Collins voters will decide 
a referendum on amending the city’s charter to 
add authority for a telecommunications utility -- 
the next step toward a municipal network. 


Comcast is the dominant Internet service 
provider in the city and is contributing heavily to 
the opposition to the referendum. At last count, 
57 percent of the households in Fort Collins 
subscribe to Comcast. Opponents of the 
referendum, which include the Chamber of 
Commerce and Colorado Cable 
Telecommunications Association (Comcast 
being a dominant member of both), have spent 
$200,000 as of two weeks before the vote.


If Fort Collins were to build a competitive 
municipal network, Comcast could lose 
between $523,000 and $2.13 million per month. 
That is from $5.4 million to �$22.8 million per 
year. This calculation uses 37,335 residential 
Comcast customers (57 percent of the 65,500 
households in town) and the same assumptions 
as above.


Comcast has a relevant history in Colorado, 
having previously spent on the order of half a 
million dollars (via the CCTA) to stop 
competition in Longmont, just south of Fort 
Collins. Longmont went on to build a fiber 
network that has done quite well, offering a 
$50/month gigabit connection citywide. 


Page  of 3 4

Table 2: Comcast’s Potential Losses in Fort Collins

Low Estimate to Comcast Internet Service Each Month

20% of Comcast subscribers at $50 ARPU $373,500

80% of Comcast subscribers minus $2.5 ARPU $75,000

Total Comcast Lost Revenue $450,000

High Estimate �to Comcast Video Service

30% of Comcast subscribers at $150 ARPU $1.68 million

70% of Comcast subscribers minus $7.5 ARPU $224,000

Total Comcast Lost Revenue $1.9 million
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Comcast’s reaction? It has blatantly lied about 
the network in communication with Fort Collins 
City Council. 


In a related note, the campaign against the 
referendum this year also lies, claiming that a 
yes vote in the referendum will result in 
borrowing $150 million. Fort Collins has no 
plans to borrow $150 million; the city simply 
needs to authorize an upper limit for borrowing 
in the event they decide to move forward with 
any investment. 


Conclusion 

The big cable companies like Comcast have a 
stunning amount at stake in preventing 
additional choices and competition in the areas 
they currently monopolize. Our analysis doesn’t 
even consider the additional costs that 
competition would mean for Comcast (often 
increased marketing, and earlier technical 
upgrades).


If Comcast faced more competition, the lost 
revenues wouldn’t just disappear. It would 
remain in the pockets of subscribers in the form 
of lower monthly rates and in the salaries of 
people working for the new competitor. Money 
that today flows to Comcast executives and 
shareholders far outside these cities would be 
more likely to stay in the local and regional 
economies. 


Spending a few hundreds of thousands of 
dollars once or twice to stop a referendum is a 
smart investment to stop competition that 
would cost many millions of dollars in lost 
revenue year after year. It also puts into 
perspective the relatively small price North 
Carolina cable and telephone firms paid to 
block all local Internet choice from local 
governments there. 


Given the many reasons that communities have 
to create local Internet choice, including better 
educational opportunities, dramatic community 
savings, key economic development wins, and 
more, some wonder why communities might 
decide against local investments. The answer is 
that the big cable and telephone monopolies 
are highly motivated to preserve the broken 
broadband market.

Page  of 4 4

About the Authors 

H. Trostle is a Research Associate in the 
Community Networks Initiative at the 
Institute for Local Self-Reliance (ILSR).


Christopher Mitchell is the Director of the 
Community Networks Initiative at ILSR. 
Follow him on Twitter @CommunityNets.


For up-to-date information on community 
networks and building local power, follow 
@ILSR and @MuniNetworks on Twitter.


Learn more at MuniNetworks.org and 
sign up for the newsletter.

Exhibit 69       Page  4 
1288



EXHIBIT 69 (a) 

1289



 

ABSTRACT 

Congress instructed the FCC in the Telecommunications Act of 1996 to take 
action to ensure that advanced telecommunications capabilities were being 
timely deployed to all Americans. In 2015, the FCC preempted statutes in North 
Carolina and Tennessee that limited the powers of municipally owned internet 
service providers to expand their networks to nearby underserved communities. 
The FCC had determined, pursuant to Section 706 of the 1996 Act, that these 
state limits on municipal broadband networks were anticompetitive barriers to 
infrastructure investment in contravention of the express purpose of the Act. The 
FCC reasoned that the municipal broadband networks were filling gaps in the 
broadband market, where private internet service providers were unwilling to 
invest in infrastructure or providing lousy service due to the lack of competition 
in the local markets. 

North Carolina and Tennessee appealed the FCC order, arguing that the 
FCC did not have the authority to interpose itself between the States and their 
political subdivisions. Relying on the Supreme Court’s earlier decision in Nixon 
v. Missouri Municipal League, which addressed a similar factual issue, the Sixth 
Circuit agreed with the States that the FCC lacked the authority to interfere with 
the States’ management of their political subdivisions. This Comment argues 
that the Sixth Circuit should have applied a narrower reading of the clear 
statement rule, which would strike an appropriate balance between the FCC’s 
unmistakably clear authority to regulate the deployment of broadband 
technology against the legitimate sovereign interests of the affected states. 
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INTRODUCTION 

Upon the signing of the Telecommunications Act of 1996, President Clinton 
predicted that the Act would “help connect every classroom in America to the 
information superhighway by the end of the decade.”1 Since the enactment of 
this bill, the Internet—the “information superhighway” to which President 
Clinton referred—has provided Americans with new opportunities in 
communication, education, healthcare, and the economy.2 The benefits of these 
opportunities are particularly pronounced in rural America, where broadband 
empowers previously remote communities to become a part of the global 
community.3 Access to these opportunities has increasingly become a necessity, 
especially for students and professionals, as the Internet becomes more central 
to daily life in America.4 However, over two decades after the passage of the 
1996 Telecommunications Act, approximately 24 million Americans still lack 
access to fixed broadband services.5  

Around the country, communities that either lack access to broadband or are 
dissatisfied with their current service providers have banded together to launch 
their own municipal broadband services with the support of local governments.6 
Nineteen states, however, have laws in force that restrict communities’ ability 
to form municipal broadband networks.7 These restrictions, nominally passed to 
prevent government boondoggles and ensure fair competition in the 

 
 1 Statement by President William J. Clinton Upon Signing S. 652, 32 WEEKLY COMP. PRES. DOC. 218 
(Feb. 8, 1996).  
 2 COUNCIL OF ECONOMIC ADVISERS, THE DIGITAL DIVIDE AND ECONOMIC BENEFITS OF BROADBAND 
ACCESS 5–6 (2016), https://obamawhitehouse.archives.gov/sites/default/files/page/files/20160308_broadband_ 
cea_issue_brief.pdf. 
 3 Press Release, FCC, FCC Takes Key Step Toward Auction to Expand Rural Broadband Access (Dec. 
19, 2017), https://transition.fcc.gov/Daily_Releases/Daily_Business/2017/db1219/DOC-348332A1.pdf; see, 
e.g., Cecilia Kang, Broadband Law Could Force Rural Residents off Information Superhighway, N.Y. TIMES 
(Aug. 28, 2016), https://www.nytimes.com/2016/08/29/technology/broadband-law-could-force-rural-residents-
off-information-superhighway.html (describing how access to reliable high-speed Internet allowed Vick Family 
Farms to adopt new technology, allowing it to increase its international exports). 
 4 FCC 2018 Broadband Deployment Report, 33 FCC Rcd. 1660, 1748 (2018) (dissenting statement of 
Comm’r Rosenworcel) (“No matter who you are or where you live in this country, you need access to modern 
communications to have a fair shot at 21st century success.”); see also Gaby Galvin, States Struggle to Bridge 
Digital Divide, U.S. NEWS & WORLD REP.: BEST STATES (Mar. 16, 2017, 1:06 PM), https://www.usnews.com/ 
news/best-states/articles/2017-03-16/internet-access-a-staple-of-american-life-yet-millions-remain-under-
connected (discussing how tasks like applying for jobs or completing homework have “shifted largely online in 
recent years”). 
 5 FCC 2018 Broadband Deployment Report, 33 FCC Rcd. at 1679; see also infra note 25. 
 6 LENNARD G. KRUGER & ANGELE A. GILROY, CONG. RESEARCH SERV., R44080, MUNICIPAL 
BROADBAND: BACKGROUND AND POLICY DEBATE 3 (2016). 
 7 Community Network Map, COMMUNITY NETWORKS, https://muninetworks.org/communitymap (last 
visited Oct. 20, 2018). 
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telecommunications market,8 have often been the subject of intensive lobbying 
efforts from private internet service providers (ISPs).9 

In 2014, two cities with existing municipal broadband networks—Wilson, 
North Carolina and Chattanooga, Tennessee—petitioned the Federal 
Communications Commission (FCC) to preempt statutes in their states that 
limited their ability to expand broadband services to neighboring, underserved 
communities.10 The FCC granted the petitions of Wilson and Chattanooga 
pursuant to its authority under Section 706 of the 1996 Telecommunications 
Act.11 North Carolina and Tennessee promptly appealed the preemption, and the 
cases were consolidated in the Sixth Circuit.12  

The Sixth Circuit overturned the FCC’s preemption order in Tennessee v. 
FCC, reasoning that because this action interposed the federal government 
between the state and its political subdivisions, the clear statement rule 
enunciated by the Supreme Court in Gregory v. Ashcroft applied.13 When 
preemption would “upset the usual constitutional balance of federal and state 
powers,” courts apply the clear statement rule, which requires that Congress’s 
intent to preempt be “unmistakably clear” in the text of the statute.14 The Sixth 
Circuit relied on the Supreme Court’s application of the clear statement rule in 
Nixon v. Missouri Municipal League, in which the Court found that a different 
section of the Telecommunications Act of 1996 did not grant the FCC the 
authority to preempt a state statute prohibiting public utilities from providing 
telecommunications services.15 Because the Sixth Circuit found more than one 
reasonable interpretation of Section 706, the three-judge panel ruled that 
congressional intent was not clear, and therefore the FCC lacked the power to 

 
 8 KRUGER & GILROY, MUNICIPAL BROADBAND: BACKGROUND AND POLICY DEBATE, at 4, 8. 
 9 See, e.g., Jon Brodkin, Comcast Has a Lot to Lose if Municipal Broadband Takes Off, ARS TECHNICA 
(Nov. 3, 2017, 11:40 AM), https://arstechnica.com/tech-policy/2017/11/comcast-has-a-lot-to-lose-if-municipal-
broadband-takes-off/. 
 10 City of Wilson, North Carolina, 30 FCC Rcd. 2408, 2413 (2015) (mem. op. and order). 
 11 Id. at 2414 (“Section 706(b) requires that the Commission ‘take immediate action to accelerate 
deployment of such capability by removing barriers to infrastructure investment and by promoting competition 
in the telecommunications market,’ if it finds . . . that advanced telecommunications capability is not being 
deployed to all Americans in a reasonable and timely fashion.” (citation omitted)). See generally Matthew 
Dunne, Note, Let My People Go (Online), 107 COLUM. L. REV. 1126, 1146 (2007) (arguing that Section 706 
confers preemption authority on the FCC and obligates it to preempt if it finds that state law hinders broadband 
deployment). 
 12 Tennessee v. FCC, 832 F.3d 597, 609 (6th Cir. 2016). 
 13 Id. at 613. 
 14 Gregory v. Ashcroft, 501 U.S. 452, 460 (1991) (citing Atascadero State Hosp. v. Scanlon, 473 U.S. 
234, 243 (1985)). 
 15 Nixon v. Mo. Mun. League, 541 U.S. 125, 140–41 (2004). 
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preempt these statutes.16 However, in a partial dissent, Circuit Judge White 
argued that the clear statement rule does not apply to federal regulation of local 
governments that does not concern states’ core sovereign powers.17 

What is clear, however, is that Congress did grant the FCC the authority to 
ensure that broadband technology is deployed efficiently and universally. This 
Comment proposes that the Sixth Circuit should have adopted Judge White’s 
narrower reading of the clear statement rule to empower the FCC to preempt 
those state statutes that exclusively effectuate regulatory communications 
policy.18 As Nixon was factually analogous to Tennessee v. FCC, the Sixth 
Circuit relied on it extensively to reach its decision.19 However, some of the laws 
that the FCC preempted that were at issue in Tennessee are plainly 
distinguishable from those statutes that deal solely with core issues of state 
sovereignty, such as the statute at issue in Nixon.20 By narrowing the application 
of the clear statement rule in Tennessee, the Sixth Circuit would have enabled 
the FCC to exercise the authority granted to it by Congress to ensure the timely 
deployment of broadband technology to all Americans.21 

This Comment proceeds in four Parts. Part I provides an overview of 
broadband technology and the municipal broadband policy debate. Part II 
discusses Congress’s instruction to the FCC in Section 706 of the 1996 
Telecommunication Act and the FCC’s 2015 preemption order. Part III analyzes 
the Sixth Circuit opinion overturning the order, demonstrates that Congress 
plainly meant to grant the FCC preemption authority in Section 706, and argues 
that the narrower application of the clear statement rule proposed by Judge 
White would better reflect congressional intent and alleviate concerns that had 
been raised in previous clear statement cases. Finally, Part IV addresses the 
implications of this proposed tailoring of the clear statement rule, including 
expanded access to broadband technology, the increased authority of the FCC in 
the broadband space, and concerns for judicial and legislative economy. This 
narrower reading of the clear statement rule will empower the FCC to better 
effectuate its congressional mandate by ensuring that state communications 
policies accord with federal communications policy. 

 
 16 Tennessee, 832 F.3d at 613. 
 17 Id. at 615 (White, J., concurring in part and dissenting in part). 
 18 Id. 
 19 Id. at 610 (majority opinion). 
 20 Mo. Mun. League, 541 U.S. at 140–41. 
 21 47 U.S.C. § 1302(a) (2012); see also Tennessee, 832 F.3d at 614 (White, J., concurring in part and 
dissenting in part) (finding that the FCC was correct in determining that Section 706 grants preemption 
authority). 
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I. BROADBAND TECHNOLOGY AND THE MUNICIPAL BROADBAND DEBATE 

Broadband technology has developed rapidly over the last two decades, 
providing new opportunities for employment, healthcare, and education.22 But 
access to these opportunities has been dictated by users’ proximity to high-
density population centers.23 Local, state, and federal government entities have 
responded to this access gap with various legislative and executive actions. This 
Part first provides an overview of the current state of broadband access in the 
United States, followed by an explanation of the advent of municipal broadband 
networks, and concludes with a description of the restrictive state government 
responses to municipal networks.  

A. Broadband Basics 

Broadband, commonly understood to be high-speed Internet, allows users to 
send and receive data using multiple frequencies, which increases the data 
transmission speed.24 Broadband signals can be fixed—delivered using a 
physical transmission path—or mobile—received using a smartphone or similar 
device.25 Rather than defining broadband by its underlying technology, the FCC 
defines broadband by the speed at which data is transmitted, allowing it to more 
easily update its standard as technology evolves.26 In 2015, the FCC increased 
the benchmark for fixed broadband to 25 megabytes per second (Mbps) 
downstream (i.e., download speed) and 3 Mbps upstream (i.e., upload speed) 
citing the demand for streaming video services and simultaneous usage of 
multiple devices in a single household.27 In practice, broadband service with 
these speeds allows users to download a three minute song in under two seconds 
and a two hour movie in about twenty-six minutes.28 ISPs have begun to 
introduce fiber optic-based Internet services, which offer gigabit download 
speeds (1 Gbps), or about 1000 Mbps.29 At these speeds, users can download 
 
 22 LENNARD G. KRUGER & ANGELE A. GILROY, CONG. RESEARCH SERV., R44080, MUNICIPAL 
BROADBAND: BACKGROUND AND POLICY DEBATE 1 (2016). 
 23 Id. at 3. 
 24 EXEC. OFFICE OF THE PRESIDENT, COMMUNITY-BASED BROADBAND SOLUTIONS 5 (2015), https:// 
obamawhitehouse.archives.gov/sites/default/files/docs/community-based_broadband_report_by_executive_ 
office_of_the_president.pdf. 
 25 FCC 2016 Broadband Progress Report, 31 FCC Rcd. 699, 710–12 (2016). 
 26 Id. at 705. 
 27 Id. at 706. This marked a significant increase over the previous benchmark of 4 Mbps downstream and 
1 Mbps upstream, which had been in place since 2010. Id. The FCC maintained this standard in the FCC 2018 
Broadband Deployment Report. 33 FCC Rcd. 1660, 1664–65 (2018).  
 28 EXEC. OFFICE OF THE PRESIDENT, supra note 24. 
 29 Mike Freeman, Cox, Spectrum Upgrade Networks to Bring Gigabit Internet Speeds to San Diego, SAN 
DIEGO UNION-TRIB. (July 11, 2018, 5:40 PM), http://www.sandiegouniontribune.com/business/technology/sd-
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100 songs in three seconds and a high-definition movie in sixty seconds.30 
Beyond its entertainment functions, “Americans increasingly rely on broadband 
for job opportunities, healthcare, education, public safety, and civic 
participation.”31  

Although the broadband market as a whole has rapidly improved the quality 
and speed of its services, these improvements have not been evenly distributed 
throughout the United States.32 The FCC found in its 2018 Broadband 
Deployment Report that about 8% of Americans lacked access to broadband that 
meets the FCC’s 2015 benchmarks.33 However, for Americans living in rural 
areas,34 that number increased to about 31%, while the same was true for only 
2% of their urban counterparts.35  

The broadband access gap between rural and urban Americans has been 
driven by the limited profitability of ISPs due to the mismatch between the high 
costs of infrastructure investment and small customer bases in rural 
communities.36 Simply put, infrastructure costs increase with distance, and 
profitability increases with more customers.37 Thus, ISPs are more willing to 
make the necessary capital investments to deliver high-quality broadband in 
densely populated urban areas where they can quickly recoup their investment 
while providing a reasonably priced product.38 Unfortunately, rural areas are 
defined by the presence of few people over long distances, making the necessary 
infrastructure investment prohibitively expensive from ISPs’ perspective.39 

 
fi-cox-gigabit-20180710-story.html; see also AT&T Fiber, AT&T, https://www.att.com/internet/fiber.html (last 
visited Oct. 20, 2018); Google Fiber, GOOGLE, https://fiber.google.com/about/ (last visited Oct. 20, 2018).  
 30 Freeman, supra note 29. Approximately 18% of Americans now have access to gigabit Internet; 
however, the FCC has maintained the current standard of 25 Mbps/3 Mbps as it satisfies the statutory 
requirement. FCC 2018 Broadband Deployment Report, 33 FCC Rcd. at 1667–68. 
 31 FCC 2016 Broadband Progress Report, 31 FCC Rcd. 699, 774 (2016) (statement of Chairman Tom 
Wheeler).  
 32 Id. at 701.  
 33 FCC 2018 Broadband Deployment Report, 33 FCC Rcd. at 1681 tbl.1. 
 34 The FCC currently defines rural communities using the 2010 Census block identification. FCC 2016 
Broadband Progress Report, 31 FCC Rcd. at 731 n.238. The U.S. Census Bureau defines urban areas based on 
several measures of density, and then all other areas are designated as rural. MICHAEL RATCLIFFE ET AL., U.S. 
CENSUS BUREAU, DEFINING RURAL AT THE U.S. CENSUS BUREAU 2 (2016).  
 35 FCC 2018 Broadband Deployment Report, 33 FCC Rcd. at 1681 tbl.1.  
 36 EXEC. OFFICE OF THE PRESIDENT, supra note 24, at 9. 
 37 Id. 
 38 Jeff Stricker, Note, Casting a Wider ‘Net: How and Why State Laws Restricting Municipal Broadband 
Networks Must Be Modified, 81 GEO. WASH. L. REV. 589, 596–97 (2013).  
 39 Id. at 597.  
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B. Municipal Broadband Networks 

Many underserved areas have begun to tackle the broadband access gap by 
creating municipal broadband networks.40 These networks can take one of 
several forms: a publicly owned entity, a public-private partnership, or a 
cooperative.41 In a publicly owned municipal broadband network, the local 
government builds, finances, and operates the network.42 Public-private 
partnerships can take many forms, but are commonly characterized by a private 
entity contracting with the local government to provide broadband service in 
exchange for some form of economic incentive—whether an infusion of public 
capital or access to existing public infrastructure.43 Cooperatives follow a model 
inspired by electric and telephone cooperatives that originated in the 1930s to 
serve rural communities, and are owned and governed by their customers.44 In 
many rural communities, electric cooperatives can use their preexisting 
infrastructure to begin offering broadband service to their members at lower cost 
than new entrants into the market.45  

Today, municipal broadband networks have proliferated in small- and mid-
sized rural communities.46 As of 2015, nearly 500 municipalities had established 
some form of municipal broadband network.47 Many of these networks have 
been built out through preexisting public utilities, like the Electric Power Board 

 
 40 LENNARD G. KRUGER & ANGELE A. GILROY, CONG. RESEARCH SERV., R44080, MUNICIPAL 
BROADBAND: BACKGROUND AND POLICY DEBATE 1 (2016).  
 41 Id. 
 42 Id. 
 43 Id. 
 44 See id. at 2; see also SCOTT CARLSON & CHRISTOPHER MITCHELL, INST. FOR LOCAL SELF-RELIANCE & 
NEXT CENTURY CITIES, RS FIBER: FERTILE FIELDS FOR NEW RURAL INTERNET COOPERATIVE 10–12 (2016) 
(providing an overview of the structure and development of a multi-municipality broadband cooperative in rural 
Minnesota). 
 45 Jay Schwarz, Wireline Advisor to FCC Chairman Ajit Pai, FCC, Remarks at the 2018 CEO Close-Up 
Conference of the National Rural Electric Cooperative Association 2–3 (Jan. 8, 2018). See generally Cecilia 
Kang, How to Give Rural America Broadband? Look to the Early 1900s, N.Y. TIMES (Aug. 7, 2016), https:// 
www.nytimes.com/2016/08/08/technology/how-to-give-rural-america-broadband-look-to-the-early-1900s.html 
(discussing the emergence of utility cooperatives as broadband providers).  
 46 KRUGER & GILROY, MUNICIPAL BROADBAND: BACKGROUND AND POLICY DEBATE, at 2. This was not 
always the case, however. In the mid-2000s, several major cities—Philadelphia, Chicago, Houston, and San 
Francisco, among others—contracted with Earthlink, a small private ISP, to build citywide wireless networks. 
John Blevins, Death of the Revolution: The Legal War on Competitive Broadband Technologies, 12 YALE J.L. 
& TECH. 86, 104–06 (2009). Unfortunately, these projects were scuttled due to a combination of “unduly 
restrictive” contracts and Earthlink’s inability to deliver on its promises. Christopher Teters, Municipal 
Broadband in Kansas: The Fight for Community Manifest Destiny, 25 KAN. J.L. & PUB. POL’Y 89, 103 (2015). 
 47 EXEC. OFFICE OF THE PRESIDENT, supra note 24, at 13, 20–33. 
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(EPB) network in Chattanooga, Tennessee,48 the Greenlight network in Wilson, 
North Carolina,49 and the BVU Authority in Bristol, Virginia.50  

The most compelling argument in support of municipal broadband networks 
is that they can bridge the “digital divide” in underserved communities where 
private ISPs are either unwilling or unable to provide broadband services.51 
Furthermore, municipal broadband services can offer the benefits of competition 
by providing an alternative in the vast majority of communities that only have 
one broadband provider.52 For example, in Wilson, North Carolina, Time 
Warner Cable responded to the creation of a municipal broadband network by 
holding rates steady, while they increased rates in neighboring service areas 
without a second provider option.53 Finally, proponents argue that municipal 
broadband can bridge the financial digital divide—the access gap defined by 
socioeconomic status, as opposed to the previously discussed geographic digital 
divide—by providing low-income residents access to affordable broadband 
services without the profitability constraints of a private ISP.54 

Opponents principally rely on two somewhat counterintuitive arguments.55 
First, opponents of municipal broadband networks claim that the government is 
incapable of providing broadband services more efficiently than the private 
sector.56 Second, these opponents argue that due to the government’s regulatory 
advantages, the private sector would be crowded out by their entrance into the 
broadband market.57 On the government capability argument, opponents point 
to prominent municipal broadband failures, like those in Philadelphia58 and St. 
Cloud, Florida,59 which demonstrate that building out a broadband network can 
be a high-risk venture with the potential of wasting millions of taxpayer 
dollars.60 Additionally, broadband technology’s rapid development poses a 
 
 48 Id. at 13–14.  
 49 Id. at 14–15.  
 50 Teters, supra note 46, at 100.  
 51 KRUGER & GILROY, MUNICIPAL BROADBAND: BACKGROUND AND POLICY DEBATE, at 5; see also 
Anthony Sciarra, Municipal Broadband: The Rush to Legislate, 17 ALB. L.J. SCI. & TECH. 233, 255–57 (2007) 
(explaining how municipal broadband can improve service in the long run by filling service gaps in the short-
run and increasing competition). 
 52 KRUGER & GILROY, MUNICIPAL BROADBAND: BACKGROUND AND POLICY DEBATE, at 4. 
 53 EXEC. OFFICE OF THE PRESIDENT, supra note 24, at 15. Time Warner Cable also increased the 
broadband speeds they offered, “because of the competitive environment.” Id.
 54 KRUGER & GILROY, MUNICIPAL BROADBAND: BACKGROUND AND POLICY DEBATE, at 4. 
 55 Id. 
 56 Id. 
 57 Id. 
 58 Teters, supra note 46. 
 59 Id. 
 60 KRUGER & GILROY, MUNICIPAL BROADBAND: BACKGROUND AND POLICY DEBATE, at 4. 
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unique challenge for government entities, which lack the flexibility of the private 
sector in adopting new technologies due to cost and bureaucratic constraints.61 
On the competition side, opponents argue that municipal broadband networks 
have inherent advantages over private ISPs, including ease of avoiding 
regulatory burdens and access to public capital.62 They further argue that 
government investments in broadband infrastructure would create disincentives 
for private investment in that same infrastructure, ultimately leading to even 
greater costs for the taxpayer.63  

C. State Legislative Efforts to Restrict Municipal Broadband 

Today, nineteen states have some form of law that restricts the ability of 
municipalities to establish broadband networks.64 These legislative restrictions 
have often been the result of substantial lobbying efforts by private ISPs, who 
would prefer not to compete with municipal broadband networks.65 The 
American Legislative Exchange Council (ALEC), a free-market advocacy 
group, has developed a model that has inspired many of the recent laws 
restricting municipal broadband.66 ALEC’s model legislation includes four 
major prongs to protect private sector ISPs and local taxpayers.67 First, the 
ALEC model proposes that municipalities should not be able to cross-subsidize 
its broadband network from any other municipal funds.68 Second, it recommends 
that before establishing a municipal broadband network, the proposal should be 
subject to a substantial deliberative process that prioritizes public-private 
partnerships and mandates public hearings and referenda.69 Third, the model 
proposes that municipal broadband networks should not be provided any 

 
 61 Id. 
 62 Id. 
 63 Id. 
 64 Community Network Map, supra note 7. The nineteen states include the following: Alabama, Arkansas, 
Colorado, Florida, Louisiana, Michigan, Minnesota, Missouri, Nebraska, Nevada, North Carolina, Pennsylvania, 
South Carolina, Tennessee, Texas, Utah, Virginia, Washington, and Wisconsin. Id. 
 65 See Blevins, supra note 46, at 109 (discussing the “intensive lobbying effort in multiple states to enact 
further restrictions on municipal entry into the broadband market”); Stricker, supra note 38, at 598 (describing 
efforts by private ISPs in Wisconsin and Pennsylvania to pass legislation restricting municipal broadband 
projects). 
 66 About ALEC, AM. LEGIS. EXCHANGE COUNCIL, http://www.alec.org/about/ (last visited Oct. 20, 2018); 
Jon Brodkin, ISP Lobby Has Already Won Limits on Public Broadband in 20 States, ARS TECHNICA (Feb. 12, 
2014, 7:00 AM), https://arstechnica.com/tech-policy/2014/02/isp-lobby-has-already-won-limits-on-public-
broadband-in-20-states/.  
 67 Principles on Municipal/Government Owned Networks, AM. LEGIS. EXCHANGE COUNCIL (May 5, 
2017), https://www.alec.org/model-policy/municipal-telecommunications-private-industry-safeguards-act/. 
 68 Id. 
 69 See id. (describing principles to encourage public participation in the deliberative process).  
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advantages not available to private ISPs.70 Finally, it suggests that municipal 
broadband networks must be thoroughly transparent as to their finances and 
make all records available for public review.71 

In practice, these statutes vary in structure and effect from state to state.72 
Four states—Arkansas, Missouri, Nebraska, and Texas—have complete bans on 
municipalities establishing broadband networks.73 Most restrictions on 
municipal broadband raise entry costs through a variety of methods, including 
public referenda requirements and limits on funding mechanisms.74 Some 
scholars have noted that some of these existing restrictions, while facially 
applicable to broadband, do not apply to municipal broadband networks in 
practice.75 In Arkansas, for example, several municipalities have experimented 
with wireless municipal networks, despite the purported ban on such activities.76 

II. SECTION 706 AND THE FCC’S 2015 PREEMPTION ORDER 

The Telecommunications Act of 1996 was the first major change to the 
nation’s communications law since the passage of the Communications Act of 
1934.77 Its passage reflected the understanding that emerging 
telecommunications technology would present both new opportunities for users 
and challenges for regulators.78 Section 706 of the Act, titled “[a]dvanced 
telecommunications incentives,” serves as the primary source of FCC authority 
to regulate broadband technology.79 This Part proceeds in two sections. Section 
A examines the grant of regulatory authority over broadband technology granted 
by Section 706 of the Telecommunications Act of 1996. Section B then 
describes and analyzes the FCC’s exercise of this power to preempt the 
restrictive municipal broadband statutes in North Carolina and Tennessee in its 
2015 order. 

 
 70 Id. 
 71 Id. 
 72 Blevins, supra note 46, at 109. 
 73 Stricker, supra note 38, at 608. 
 74 Blevins, supra note 46, at 109–10. 
 75 Id. at 111. 
 76 Id.  
 77 ANGELE A. GILROY, CONG. RESEARCH SERV., 96–223, THE TELECOMMUNICATIONS ACT OF 1996 (P.L. 
104-104): A BRIEF OVERVIEW 1 (1998). 
 78 Id. 
 79 47 U.S.C. § 1302(a) (2012). 
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A. Section 706 of the Telecommunications Act of 1996 

Congress passed the Telecommunications Act of 1996 to “promote 
competition and reduce regulation in order to secure lower prices and higher 
quality services for American telecommunications consumers and encourage the 
rapid deployment of new telecommunications technologies.”80 Section 706 of 
the Act instructs the FCC to act as follows:  

[E]ncourage the deployment on a reasonable and timely basis of 
advanced telecommunications capability to all Americans . . . by 
utilizing, in a manner consistent with the public interest, convenience, 
and necessity, price cap regulation, regulatory forbearance, measures 
that promote competition in the local telecommunications market, or 
other regulating methods that remove barriers to infrastructure 
investment.81  

It further instructs the FCC to undertake an annual study to “determine whether 
advanced telecommunications capability is being deployed to all Americans in 
a reasonable and timely fashion,” and if not, “it shall take immediate action to 
accelerate deployment . . . by removing barriers to infrastructure investment.”82 

Section 706 defines advanced communications capability “as high-speed, 
switched, broadband telecommunications capability that enables users to 
originate and receive high-quality voice, data, graphics, and video 
telecommunications using any technology.”83 The FCC retains the authority to 
interpret “the meaning of terms such as advanced, high-speed, and high-
quality.”84 The FCC has explained that it believes Congress intended that it 
define “advanced” based on the demands and needs of users, rather than a 
technological baseline, and thus it has taken a holistic approach that defines 
advanced by the speeds available to users.85 

In 1998, the FCC determined that “in light of the statutory language, the 
framework of the 1996 Act, its legislative history, and Congress’[s] policy 
objectives . . . Section 706 [did] not constitute an independent grant of 
authority.”86 This interpretation was revised in the Commission’s 2010 Open 

 
 80 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56. 
 81 47 U.S.C. § 1302(a). 
 82 Id. 
 83 Id. 
 84 FCC 2016 Broadband Progress Report, 31 FCC Rcd. 699, 705 (2016). 
 85 Id.; see supra Section I.A. 
 86 Deployment of Wireline Servs. Offering Advanced Telecomms. Capability, 13 FCC Rcd. 24,012, 
24,047 (1998). 
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Internet Order, when it held that “Section 706(a) authorizes [it] . . . to take 
actions . . . that encourage the deployment of advanced telecommunications 
capability by any of the means listed in the provision.”87 The D.C. Circuit upheld 
this new interpretation in Verizon v. FCC, holding that it was reasonable to 
conclude that Congress intended Section 706(a) to be an affirmative grant of 
authority to regulate broadband.88 The court emphasized the importance of two 
limiting principles outlined by the FCC in the Open Internet Order.89  

The first principle mandates that Section 706 “must be read in conjunction 
with other provisions of the Communications Act, including, most importantly, 
those limiting the Commission’s subject matter jurisdiction to ‘interstate and 
foreign communication by wire and radio.’”90 The second principle requires that 
“any regulations must be designed to achieve a particular purpose: to ‘encourage 
the deployment on a reasonable and timely basis of advanced 
telecommunications capability to all Americans.’”91 

As a somewhat distinct matter, the Open Internet Order elaborates that 
Section 706(b) of the Act can also serve as an independent grant of authority if 
the FCC determines that advanced telecommunications services are not being 
deployed in a reasonable and timely fashion to all Americans.92 In 2010, the 
FCC determined that broadband had not been deployed in a reasonable and 
timely manner, and that the Section 706(b) powers had been triggered providing 
“express authority for . . . pro-investment, pro-competition rules.”93 The D.C. 
Circuit upheld this interpretation, finding that “the provision may certainly be 
read to accomplish as much, and given such ambiguity we have no basis for 
rejecting the Commission’s determination that it should be so understood,” 
provided that the two limiting principles apply to Section 706(b) as well.94 

 
 87 Pres. the Open Internet: Broadband Indus. Practices, 25 FCC Rcd. 17,905, 17,969 (2010). 
 88 740 F.3d 623, 639 (D.C. Cir. 2014). 
 89 Id. at 640. 
 90 Id. (quoting 47 U.S.C. § 152(a) (2012)). 
 91 Id. (quoting 47 U.S.C. § 1302(a) (2012)). 
 92 Pres. the Open Internet: Broadband Indus. Practices, 25 FCC Rcd. at 17,972. 
 93 Id. In its 2018 Broadband Deployment Report, the FCC found for the first time since 2010 “that 
advanced telecommunications capability is being deployed to all Americans in a reasonable and timely fashion.” 
FCC 2018 Broadband Deployment Report, 33 FCC Rcd. 1660, 1707 (2018). This finding was based on the 
policy changes that the FCC has made since the issuance of the 2016 Broadband Progress Report, rather than 
statistical findings from its deployment analysis. Id. While this positive finding means that the Section 706(b) 
grant of authority has theoretically been deactivated, this change does not affect this Comment’s retrospective 
analysis. 
 94 Verizon v. FCC, 740 F.3d 623, 641 (D.C. Cir. 2014). 
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B. FCC Order City of Wilson, North Carolina

It is with this understanding of Section 706 that the FCC issued its 2015 
order preempting two state statutes restricting municipal broadband. This order 
was issued in response to petitions from the EPB of Chattanooga, Tennessee and 
the City of Wilson, North Carolina asking that the FCC preempt restrictive 
statutes limiting their existing services.95 This section will proceed by providing 
a brief overview of the services provided by these respective municipal 
broadband networks and of the laws in question in Tennessee and North 
Carolina. It will then examine the order issued by the FCC, including the 
arguments presented by the two dissenting commissioners from the five-member 
panel.  

1. EPB, Chattanooga, Tennessee 

The EPB began building out its fiber network in 1996 to improve the 
capabilities of its existing electric grid and begin offering Internet service to its 
customers.96 By deploying broadband in conjunction with its electric smart 
grid,97 EPB was able to take advantage of efficiency gains, share costs between 
the two systems, and raise additional revenue.98 EPB first offered fiber services 
in 2009, and in 2010 was the first broadband provider in the nation to offer 
gigabit service to all its customers.99 EPB claims that the expansion of its 
broadband services has created thousands of new jobs and attracted large 
corporations, such as Amazon and Volkswagen, to the Chattanooga area.100 EPB 
also highlights the benefits to local schools, which all have 100 Mbps Internet 
speeds through EPB, and public libraries, which have become a model for 
libraries nationwide.101 

Tennessee law currently allows municipal electric systems to provide 
Internet service, but prohibits them from offering these services in areas where 
they do not provide electric service.102 However, these same municipal electric 
 
 95 City of Wilson, North Carolina, 30 FCC Rcd. 2408, 2414 (2015) (mem. op. and order). 
 96 Id. at 2416. 
 97 “Smart grid” refers to the newest generation of electricity infrastructure. Smart grid systems incorporate 
two-way communications technology, control systems, and computer processing to better monitor electricity 
and rapidly respond to problems. OFFICE OF ELEC., DEP’T OF ENERGY, GRID MODERNIZATION AND THE SMART 
GRID, https://energy.gov/oe/activities/technology-development/grid-modernization-and-smart-grid (last visited 
Oct. 20, 2018). 
 98 City of Wilson, 30 FCC Rcd. at 2416. 
 99 Id.; see supra Section I.B. 
 100 City of Wilson, 30 FCC Rcd. at 2417. 
 101 Id. at 2418.  
 102 Id. at 2419. 
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systems have the authority to offer other telecommunications services anywhere 
in the state, regardless of their electric service territories.103 EPB explained in its 
preemption request that it receives frequent requests to expand its broadband 
network to neighboring communities, which it argues are in “a digital desert.”104 
Thus, while EPB wanted to expand its broadband services to these neighboring 
communities, it was prohibited from doing so, even though Tennessee law 
allows it to provide telecommunications services to these same communities.105 
As such, EPB asked the FCC to preempt the phrase “within its service area” in 
the relevant Tennessee statute, allowing it to expand the service area for its 
broadband product.106 

2. Greenlight, Wilson, North Carolina 

The City of Wilson began exploring options for construction of its own 
municipal broadband network in the 1990s in response to local “complaints 
about the high cost and low quality of available voice and video services.”107 
Wilson began its municipal broadband network by constructing a “fiber optic 
backbone connecting all City-owned facilities” in 2005, which was later 
expanded into a network offering service directly to consumers called 
Greenlight.108 Wilson credits the creation of Greenlight with a variety of 
economic benefits, including reduced Internet prices for local residents, savings 
in government expenses, and widespread usage of the network in Wilson’s 
business community.109 Notably, Wilson attributes the competition from its 
municipal broadband network with holding broadband prices from private ISPs 
steady, while prices increased for neighboring communities.110 

The North Carolina legislature passed H.B. 129 in 2011 to limit the ability 
of municipalities to establish broadband networks.111 The bill was the subject of 
intensive lobbying efforts, with Time Warner Cable, CenturyLink, and AT&T 
spending over $1 million collectively to push the measure through.112 The statute 
contains a panoply of restrictions on municipal broadband networks, which the 
FCC grouped into three general categories: measures to raise economic costs, 

 
 103 Id. 
 104 Id. 
 105 Id.  
 106 Id. at 2423. 
 107 Id. at 2423–24. 
 108 Id. at 2424. 
 109 Id.  
 110 EXEC. OFFICE OF THE PRESIDENT, supra note 24, at 15. 
 111 City of Wilson, 30 FCC Rcd. at 2425–26. 
 112 Id. at 2426. 

Exhibit 69       Page  19 
1304



422 EMORY LAW JOURNAL [Vol. 68:407 

“level playing field” obligations, and measures to impose delay.113 The measures 
to raise economic costs included prohibitions on pricing services below cost, 
requirements that they impute the costs typically encountered by private ISPs, 
and geographic limits on the service area.114 The level playing field obligations 
essentially prohibit the municipality from doing anything to support its 
broadband network without also offering that same service to private ISPs.115 
Finally, the measures to impose delay require the municipality to conduct 
feasibility studies, hold hearings on those studies, hold referenda on incurring 
debt to finance the projects, and solicit proposals from private businesses to 
provide the services.116 The City of Wilson’s already existing network was 
grandfathered in under H.B. 129, but the statute prohibits the City from 
providing broadband services in neighboring communities where it already 
provides electricity.117 Wilson requested that the FCC preempt H.B. 129 by 
finding that it served “to thwart or unreasonably delay broadband investment 
and competition.”118 

3. The FCC Takes Action 

In February 2015, the FCC adopted the City of Wilson, North Carolina order 
in response to these two petitions on a three-to-two party-line vote.119 The three 
Democratic commissioners—Chairman Wheeler, Commissioner Clyburn, and 
Commissioner Rosenworcel—voted for the order granting in whole the petition 
from EPB and granting in part the petition from the City of Wilson.120 The two 
Republican commissioners—Commissioner Pai and Commissioner O’Rielly—
dissented and issued separate statements explaining their opposition.121 This 
section first describes the arguments laid out in the FCC’s holding and then turns 
to the arguments advanced by the two dissenting commissioners. 

 
 113 Id. at 2447–51. 
 114 Id. at 2447–48. 
 115 Id. at 2448. 
 116 Id. at 2449–50. 
 117 Id. at 2427. 
 118 Id. at 2430. 
 119 Id. at 2408. The FCC is composed of five commissioners appointed by the President for a term of five 
years; no more than three commissioners may be members of the same political party. 47 U.S.C. § 154 (2012). 
Historically, most votes on FCC orders were unanimous. Scott Wallsten, The Partisan FCC, TECH. POL’Y INST. 
(Feb. 16, 2016), https://techpolicyinstitute.org/2016/02/16/the-partisan-fcc/. However, under Chairman 
Wheeler, FCC votes became increasingly partisan, with Democratic Commissioners Wheeler, Clyburn, and 
Rosenworcel in opposition to Republican Commissioners Pai and O’Rielly. Id.  
 120 City of Wilson, 30 FCC Rcd. at 2408. 
 121 Id. at 2506 (Pai, Comm’r, dissenting); id. at 2519 (O’Rielly, Comm’r, dissenting). 
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a. Reasoning of the Order 

In the order, the FCC explained both the legal reasoning for its power to 
preempt state laws regulating the provision of broadband services by a state’s 
municipal subdivisions under Section 706 and applied that reasoning to the laws 
challenged in the two petitions.122 The FCC employed a three-step argument to 
demonstrate its preemptory powers. First, the majority asserted that Congress 
granted the FCC broad authority to regulate broadband in Section 706 and 
affirmatively mandated that they take action to ensure deployment of broadband 
by removing barriers to broadband infrastructure investment and promoting 
competition.123 Second, the majority explained that since Congress had granted 
the FCC broad authority to act in this sphere, the FCC can “preempt state laws 
regarding interstate communication where they conflict with federal 
communications policy” consistent with their other powers.124  

Finally, the FCC reasoned that it could preempt state laws regulating the 
provision of broadband services by their political subdivisions when those laws 
meet two independent criteria.125 The first criterion is that the law must 
effectuate communications policy, which falls under the jurisdiction of the FCC 
for regulatory purposes, rather than merely exercising a state’s core power over 
its political subdivisions.126 Thus, the FCC cannot require a state to grant a 
political subdivision authority to provide broadband services, as that would be a 
matter of the state’s core power over its political subdivisions.127 However, once 
a state has granted a subdivision authority to provide broadband services, the 
state policy must be consistent with federal communications policy.128 The 
second criterion, informed by the congressional mandate in Section 706, is that 
the law must serve as a barrier to broadband infrastructure investment or be an 
impediment to competition.129  

Applying this legal analysis to the challenged laws, the FCC concluded that 
preemption would remove barriers to broadband infrastructure investment and 
promote competition in the broadband market.130 First, the FCC found that EPB 
and the City of Wilson had invested in broadband infrastructure in their 

 
 122 Id. at 2463 (majority opinion). 
 123 Id. at 2466–67. 
 124 Id. at 2469. 
 125 Id. 
 126 Id. 
 127 Id. at 2470. 
 128 Id. 
 129 Id. at 2469. 
 130 Id. at 2430. 
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respective communities in response to market failures on the part of private 
ISPs.131 In the absence of these statutory limits on the exercise of their existing 
authority to provide broadband services, EPB and the City of Wilson had 
indicated an intention to invest in broadband infrastructure to begin serving 
neighboring communities that continued to suffer from those same market 
failures.132 Further, the FCC found that the entrance of EPB and the City of 
Wilson into the broadband market had spurred a “virtuous cycle of competition,” 
which prompted private ISPs to improve the quality of their services and reduce 
rates for customers.133 

The FCC also responded to the policy arguments that preemption would be 
anti-competitive and that municipal broadband projects are prone to failure.134 
In this instance, the FCC argued, the anti-competitive concerns were not 
applicable, as both EPB and the City of Wilson had initiated their broadband 
services in response to market failures, investing where private ISPs had elected 
not to.135 Similarly, they reasoned that the fears of municipal broadband failure 
were not applicable to the EPB or City of Wilson petitions, since both services 
were financially sound.136 

b. Reasoning of the Dissent 

The two dissenting commissioners—Commissioner Pai and Commissioner 
O’Rielly—issued independent statements, but both relied on the same three 
major arguments.137 First, the dissenting commissioners argued that the 
distinction the FCC created between laws that effectuate communications policy 
and those that deal with core powers of state authority over their municipal 
subdivisions is untenable.138 Both pointed out that this distinction yields an 
absurd result: the FCC has no power to preempt a state law that completely 
denies a political subdivision the authority to provide broadband services, but a 
state would “relinquish [its] absolute discretion simply by affording a 

 
 131 Id. at 2431. 
 132 Id.  
 133 Id. at 2433–35. 
 134 Id. at 2435–37. 
 135 Id. at 2433. 
 136 Id. at 2438–39. 
 137 See id. at 2519 (O’Rielly, Comm’r, dissenting). Commissioner O’Rielly also expressed his “profound 
opposition” to the concept of any government entity offering broadband services, comparing it to economic 
practices in Cuba, China, Russia, and Venezuela. Id. However, this policy position is not central to the legal 
arguments in his dissent. Id. 
 138 Id. at 2511 (Pai, Comm’r, dissenting); id. at 2520 (O’Rielly, Comm’r, dissenting). 
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municipality some, rather than plenary, authority to offer broadband service.”139 
As both asserted that these laws do involve matters of core state sovereignty, 
they argued that there must be a clear statement of congressional intent to grant 
this authority, per the holding in Nixon v. Missouri Municipal League.140 

Commissioners Pai and O’Rielly further argued that Section 706 does not 
grant the FCC any preemptory authority.141 Commissioner Pai highlighted 
Section 601(c)(1) of the Act, which states that the Act should not be construed 
to “modify, impair, or supersede Federal, State, or local law” unless expressly 
provided.142 Turning to the provisions of Section 706, Commissioner Pai argued 
that each of the provisions are constructed in such a way to make it unlikely that 
Congress intended to convey preemptory authority.143 Commissioner Pai also 
interpreted the legislative history of the statute to suggest that the removal of an 
explicit grant of preemption authority indicated that Congress did not intend to 
grant any preemption authority.144 

Finally, both commissioners argued that Section 706 does not grant the FCC 
any independent authority whatsoever.145 Despite the apparently affirmative 
language instructing the FCC to take action to encourage broadband 
deployment, both dissenting commissioners argued that the language of Section 
706 does not expressly grant the FCC power to engage in rulemaking, order 
conduct, or enforce compliance and is therefore “hortatory” in nature.146 This 
argument is contradicted by the D.C. Circuit’s holding in Verizon v. FCC, 
discussed above, where the court upheld the Commission’s interpretation that 
Section 706 contained an affirmative grant of power.147 

 
 139 Id. at 2509 (Pai, Comm’r, dissenting).  
 140 Id. at 2507; id. at 2521 (O’Rielly, Comm’r, dissenting); see infra Section III.A. 
 141 City of Wilson, 30 FCC Rcd. at 2511 (Pai, Comm’r, dissenting); id. at 2520 (O’Rielly, Comm’r, 
dissenting). 
 142 Id. at 2512 (Pai, Comm’r, dissenting). 
 143 Id. 
 144 Id. at 2513–14. But see Lee Dean Whatling, Note, Tennessee v. FCC and the Clear Statement Rule, 51 
GA. L. REV. 947, 966 (2017) (arguing that removal of explicit preemption language from Section 706 could have 
resulted from legislative drafters’ incomplete understanding of the clear statement rule).  
 145 City of Wilson, 30 FCC Rcd. at 2514 (Pai, Comm’r, dissenting); id. at 2520 (O’Rielly, Comm’r, 
dissenting).  
 146 Id. at 2514–15 (Pai, Comm’r, dissenting); id. at 2519–20 (O’Rielly, Comm’r, dissenting). 
 147 Verizon v. FCC, 740 F.3d 623, 639 (D.C. Cir. 2014). As a brief aside, the two Republican 
commissioners at the time—Robert McDowell and Meredith Attwell Baker—also opposed the notion that 
Section 706 granted any regulatory authority to the FCC. Pres. the Open Internet: Broadband Indus. Practices, 
25 FCC Rcd. 17,905, 18,052 (2010) (McDowell, Comm’r, dissenting); id. at 18,093 (Attwell Baker, Comm’r, 
dissenting). 
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III. ADOPTING A NARROWER APPLICATION OF THE CLEAR STATEMENT RULE 

The Sixth Circuit overturned the FCC’s preemption order in 2016, finding 
that the FCC’s preemption order dealt with an issue of core state sovereignty, 
and therefore the FCC required a clear statement of congressional intent before 
it could act.148 The majority declined to address a number of questions, including 
whether Congress could act in this policy sphere and whether Section 706 
granted the FCC any preemption authority.149 However, in her partial dissent, 
Judge White argued that Congress could act in this sphere, that Section 706 did 
confer preemption authority on the FCC, and that the court should apply a 
narrower reading of the clear statement rule to uphold preemption of those laws 
that exclusively effectuate communications policy.150  

Pursuant to its Commerce Clause powers, Congress created the FCC “[f]or 
the purpose of regulating interstate and foreign commerce in communication by 
wire and radio.”151 By enacting the 1996 Telecommunications Act, Congress 
plainly delegated to the FCC the authority to take action with regards to 
broadband technology to “promote competition in the local telecommunications 
market [and] remove barriers to infrastructure investment.”152 As such, the 
courts should apply a narrower reading of the clear statement rule, as suggested 
by Judge White. This narrower application of the clear statement rule would 
have directed the Sixth Circuit to uphold the FCC’s exercise of its preemption 
power to promote competition and remove barriers to infrastructure investment 
in the broadband market as it applies to those state laws that exclusively 
effectuate communications policy.153  

This Part proceeds in four sections. Section A analyzes the Sixth Circuit’s 
holding in Tennessee v. FCC, including the partial dissent from Judge White that 
this Comment proposes should be adopted. This Part then addresses two of the 
questions left unanswered by the Sixth Circuit’s majority holding. Section B 
establishes that Congress has the authority to regulate broadband technology and 
section C demonstrates that the affirmative grant of power in Section 706 
includes preemption authority. Finally, section D argues that the narrower 
application of the clear statement rule suggested by Judge White better comports 

 
 148 Tennessee v. FCC, 832 F.3d 597, 610 (6th Cir. 2016); see infra note 191 and accompanying text. 
 149 Tennessee, 832 F.3d at 613–14. 
 150 Id. at 614 (White, J., concurring in part and dissenting in part). 
 151 47 U.S.C. § 151 (2012). 
 152 47 U.S.C. § 1302(a) (2012). 
 153 See Tennessee, 832 F.3d at 615 (White, J., concurring in part and dissenting in part). Contra id. at 610 
(majority opinion). 
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with congressional intent and assuages some of the concerns raised by dissenting 
justices in earlier clear statement rule cases.  

A. The Sixth Circuit’s Decision in Tennessee v. FCC

After the FCC issued the order preempting the North Carolina and Tennessee 
laws, North Carolina filed an appeal to the Fourth Circuit and Tennessee filed 
an appeal to the Sixth Circuit.154 The cases were consolidated in the Sixth 
Circuit, which ultimately vacated the FCC’s preemption order.155  

Petitioners argued that the order violated the Tenth Amendment by 
infringing on the states’ right to determine the boundaries of their political 
subdivisions.156 Further, they reasoned that even if Congress did have the 
authority to redefine the authority of a state’s political subdivisions, Section 706 
does not contain a clear statement of that intent as required by Gregory v. 
Ashcroft and applied in Nixon v. Missouri Municipal League.157 The FCC argued 
that its preemption order affected only statutes that effectuated communications 
policy contrary to federal communications policy, and therefore it did not affect 
any issues of state sovereignty over political subdivisions.158  

This section proceeds by first providing an overview of the Sixth Circuit’s 
holding, including a discussion of the principal precedent relied on by the court 
in Nixon v. Missouri Municipal League. It then turns to and advocates for the 
adoption of the partial dissent from Judge White, which accepted the FCC’s 
distinction between statutes that effectuate communications policy versus those 
that deal with core sovereign authority. 

1. The Majority’s Holding 

The Sixth Circuit’s decision in City of Wilson rested primarily on the 
Supreme Court’s holding in Nixon v. Missouri Municipal League.159 The Nixon 
case mirrored the case before the court in many ways, but dealt with a different 
part of the 1996 Telecommunications Act.160 Section 101(a) of the Act 
authorized the FCC to preempt “state and local laws and regulations expressly 
or effectively prohibiting the ability of any entity to provide telecommunications 

 
 154 Id. at 609 (majority opinion). 
 155 Id. at 609–10. 
 156 Id.  
 157 Id. at 610; see infra Section III.A.1. 
 158 Tennessee, 832 F.3d at 611. 
 159 Id. at 610. 
 160 Id. at 610–11. 
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services.”161 Relying on this Section of the Act, the Missouri Municipal League 
petitioned the FCC to preempt a Missouri law which prohibited the state’s 
political subdivisions from providing or offering for sale any 
telecommunications services.162 The FCC declined to preempt the Missouri 
statute after determining that the phrase “any entity” was not meant to include 
political subdivisions of a state.163 The Missouri Municipal League appealed to 
the Eighth Circuit, which reversed the FCC’s decision, holding that the phrase 
“any entity” did contemplate political subdivisions.164 

The Supreme Court subsequently overturned the Eighth Circuit’s decision, 
applying the clear statement rule enunciated in Gregory v. Ashcroft165 to hold 
that “any entity” was not sufficiently clear to interpose the federal government 
between a state and its political subdivisions and justify the anomalous results 
this interpretation would create.166 In Gregory, two Missouri state judges 
challenged the state’s mandatory retirement provision on the grounds that it 
violated the federal Age Discrimination in Employment Act (ADEA).167 The 
Court held that applying ADEA to redefine the requirements for the state’s 
constitutional officers would “upset the usual constitutional balance of federal 
and state powers.”168 Thus, to rule that ADEA preempted the mandatory 
retirement provision, the Court required that there be an unmistakably clear 
statement of Congress’s intent to do so in the statute.169 This principle became 
the clear statement rule that the Court then applied in Nixon v. Missouri 
Municipal League.170 

The Court in Nixon highlighted three anomalous byproducts that upholding 
the Eighth Circuit’s interpretation would produce.171 First, the Court found in 
the absence of a state prohibition on municipal telecommunications services, 
such as Missouri’s, municipalities would still require an affirmative grant of 
power from the state to provide telecommunications services and therefore 
preemption would not have any practical effect.172 Further, the Court held that 

 
 161 Nixon v. Mo. Mun. League, 541 U.S. 125, 128 (2004). 
 162 Id. at 129. 
 163 Id. at 130. 
 164 Id. at 131. 
 165 501 U.S. 452, 470 (1991) (citing EEOC v. Wyoming, 460 U.S. 226, 244 n.18 (1983)). 
 166 Nixon, 541 U.S. at 138. 
 167 501 U.S. at 455–56. 
 168 Id. at 460. 
 169 Id. 
 170 541 U.S. at 140–41.  
 171 Id. at 138. 
 172 Id. at 135. 
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preemption would “treat States differently depending on the formal structures of 
their laws authorizing municipalities to function.”173 Finally, the Court decided 
that preemption would create a “national crazy quilt” that “would result not from 
free political choices[,]” but from conflicts between federal preemption 
authority and municipal authority.174 Justice Stevens dissented, arguing that 
“any entity” plainly encompassed municipal-run utilities, and the Court’s 
decision should therefore be based solely on the law before it rather than a series 
of hypotheticals used to illustrate the potential for an absurd result.175 

The Sixth Circuit found that the fact pattern in Nixon was sufficiently 
analogous to require that the clear statement rule apply in Tennessee v. FCC.176 
Like the statute at issue in Nixon, the statutes in Tennessee and North Carolina 
defined the powers of the states’ political subdivisions, even if they also 
effectuated communications policy.177 Furthermore, allowing the FCC to 
preempt these statutes would have had similar results to the proposed 
preemption in Nixon.178 By preempting these statutes, the FCC would create an 
anomalous situation whereby a state could completely ban a political 
subdivision from providing broadband services, but once that state opened the 
door to municipal broadband, it could have no influence on broadband 
implementation.179 Additionally, the court found that without this anomalous 
result, the clear statement rule would still be triggered, as preemption would 
interpose federal regulators between the state and its political subdivisions.180  

Turning to the language of Section 706, the Sixth Circuit held that it does 
not contain a clear statement authorizing preemption of state laws regulating the 
provision of broadband services by its municipal subdivisions.181 The court 
found that the language of Section 706 was unclear regarding whether 
infrastructure investment referred to both public and private infrastructure, or 
merely private infrastructure.182 Additionally, it reasoned that the reference to 
promoting competition was not a directive to preempt “a state’s allocation of 
powers between itself and its subdivisions.”183 Once again, comparing to the 

 
 173 Id. at 138. 
 174 Id. at 136. 
 175 Id. at 148 (Stevens, J., dissenting). 
 176 Tennessee v. FCC, 832 F.3d 597, 611 (6th Cir. 2016). 
 177 Id. at 611.  
 178 Id. at 610–11. 
 179 Id. at 611. 
 180 Id. 
 181 Id. at 613. 
 182 Id. 
 183 Id. 
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statute at issue in Nixon, the court held that the “any entity” language, which the 
Supreme Court had held did not encompass public utilities, was broader than the 
language at issue in Section 706. As a result, preemption was not authorized 
under the Act.184 

Importantly, the Sixth Circuit limited its holding to this issue. The court did 
not question the policy rationale asserted by the FCC in favor of municipal 
broadband expansion and emphasized that it did not address the following legal 
questions:  

(1) [W]hether § 706 provides the FCC any preemptive power at all[;] 
(2) whether Congress, if it is clear enough, could give the FCC the 
power to preempt as it did in this case[;] (3) whether, if the FCC had 
such power, its exercise of it was arbitrary or capricious in this case[;] 
and (4) whether and to what extent the clear statement rule would 
apply to FCC preemption if a State required its municipality to act 
contrary to otherwise valid FCC regulations.185 

The court’s decision to refrain from addressing these issues left open many 
questions about the extent of the FCC’s power under Section 706 and the future 
efforts by the federal government to expand municipal broadband. This 
Comment discusses these ambiguous issues in greater detail in the remainder of 
Part III.  

2. The Argument from the Partial Dissent 

Judge White issued a partial dissent in which she agreed with many of the 
conclusions from the FCC order.186 First, she concluded that Section 706 was an 
affirmative grant of preemptory power if state laws acted as a barrier to 
infrastructure investment and competition.187 Judge White concurred with the 
majority that the clear statement rule, as applied in Nixon, applies to actions 
taken by the FCC that would interfere with a state’s authority to define the 
powers of its political subdivisions.188 She further concurred that in many cases, 
a statute can both effectuate communications policy and address a state’s power 
over its political subdivisions.189 In cases that deal with both a core state interest 
and effectuate communications policy, such as Tennessee’s territorial 
limitations on the provision of broadband services, Nixon requires that the FCC’s 
 
 184 Id. 
 185 Id. at 613–14. 
 186 Id. at 614–15 (White, J., concurring in part and dissenting in part). 
 187 Id. at 614. 
 188 Id. 
 189 Id. 
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authority come from a clear statement of congressional intent, even if the 
communications policy is paramount.190 

However, Judge White argued that there is an actual distinction between 
statutes that effectuate a communications policy and those that deal with a state’s 
core sovereign powers.191 Judge White agreed with the FCC’s conclusion that 
some of these statutes solely effectuated communications policy.192 For 
example, she argued that North Carolina’s provisions, which required 
municipalities to impute costs that would traditionally be encountered by private 
ISPs, were solely an expression of communications policy and had little to do 
with the state’s sovereign power over its political subdivisions.193 Judge White 
concluded that since the provisions concerned exclusively regulatory and 
commercial matters, Section 706 granted the FCC the authority to preempt 
them.194 This distinction leaves open the question of how the FCC should 
distinguish between statutes that are exclusively regulatory and commercial 
versus those with a dual purpose, and whether those determinations would be 
granted any judicial deference.  

B. Congress’s Ability to Grant this Authority 

Among the issues that the Sixth Circuit declined to address in its opinion 
was the question of “whether Congress . . . could give the FCC the power to 
preempt as it did in this case.”195 Thus, as a threshold issue, Congress’s authority 
to regulate the broadband market must be established. It is settled law that “[a]s 
long as it is acting within the powers granted it under the Constitution, Congress 
may impose its will on the States.”196 As outlined in the FCC’s authorizing 
statute, the Communications Act of 1934, the agency was created pursuant to 
Congress’s power under the Commerce Clause.197 The Supreme Court has since 
established three broad categories of activity that may be regulated under the 
Commerce Clause: (1) “the use of the channels of interstate commerce[;]” (2) 
“the instrumentalities of interstate commerce, or persons or things in interstate 
commerce[;]” and (3) “those activities having a substantial relation to interstate 
commerce.”198 It has been well established that the Internet is a channel or 
 
 190 Id. 
 191 Id. at 615. 
 192 Id. 
 193 Id. 

194 Id. at 614. 
 195 Id. at 613 (majority opinion).  
 196 Gregory v. Ashcroft, 501 U.S. 452, 460 (1991).  
 197 47 U.S.C. § 151 (2012). 
 198 United States v. Lopez, 514 U.S. 549, 558–59 (1995). 
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instrumentality of interstate commerce, and thus the FCC has the authority to 
impose its will on the states with regards to broadband deployment policy.199 

C. The FCC’s Preemption Power Under Section 706 

While the FCC’s preemption authority under Section 706 is central to this 
discussion, no court has answered the question of whether the FCC has any 
preemptory authority under Section 706. As discussed above, two subsections 
of Section 706 confer regulatory authority on the FCC.200 The FCC took a 
circuitous route to its current interpretation of the Section 706 grant of 
authority.201 Shortly after the 1996 Act’s passage, the FCC interpreted Section 
706(a) to confer no independent authority,202 but then revised that interpretation 
in its 2010 Open Internet Order, which the D.C. Circuit upheld in Verizon v. 
FCC.203 The FCC also interpreted Section 706(b) for the first time in the 2010 
Order, concluding that it was also an independent grant of authority.204  

On the face of the statute, the language of Sections 706(a) and (b) both 
appear to broadly grant regulatory authority.205 Section 706(a) instructs the 
Commission to “encourage . . . deployment on a reasonable and timely basis” of 
broadband technology, using one of several enumerated methods, or “other 
regulating methods that remove barriers to infrastructure investment.”206 
Similarly, Section 706(b) says that the Commission “shall take immediate action 
to accelerate deployment of [broadband] capability by removing barriers to 
infrastructure investment and by promoting competition in the 
telecommunications market.”207 The D.C. Circuit, the only court to have directly 
addressed the validity of the FCC’s broad interpretation of Section 706 authority, 
concluded that the interpretation was valid.208 In Tennessee v. FCC, the Sixth 

 
 199 See, e.g., United States v. Person, 714 F. App’x 547, 551 (6th Cir. 2017) (“[T]he Internet . . . [is a] 
channel of interstate commerce.” (citing United States v. Tykarsky, 446 F.3d 458, 470 (3d Cir. 2006))); United 
States v. Giboney, 863 F.3d 1022, 1026 (8th Cir. 2017) (“The [I]nternet is an instrumentality and channel of 
interstate commerce.” (quoting United States v. Havlik, 710 F.3d 818, 824 (8th Cir. 2013))); United States v. 
Morgan, 748 F.3d 1024, 1033 (10th Cir. 2014) (“We have decided the Internet is an instrumentality of interstate 
commerce.”). 
 200 47 U.S.C. § 1302(a)–(b) (2012); see supra Section I.D. 
 201 See supra Section II.A. 
 202 Deployment of Wireline Servs. Offering Advanced Telecomms. Capability, 13 FCC Rcd. 24,012, 
24,047 (1998).
 203 Verizon v. FCC, 740 F.3d 623, 639 (D.C. Cir. 2014). 
 204 Pres. the Open Internet: Broadband Indus. Practices, 25 FCC Rcd. 17,905, 17,972 (2010). 
 205 47 U.S.C. § 1302(a)–(b) (2012). 
 206 47 U.S.C. § 1302(a). 
 207 47 U.S.C. § 1302(b). 
 208 Verizon, 740 F.3d at 639. 
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Circuit did not reach the issue,209 though the partial dissent concurred with the 
FCC’s interpretation that Section 706’s grant of authority included preemptory 
powers.210 

Based on the text of the Section 706 and the apparent judicial consensus that 
it contains a broad grant of authority, this Comment assumes that Section 706 
does in fact contain a clear grant of preemptory authority that the FCC may 
exercise. 

D. Applying Judge White’s Narrower Clear Statement Rule 

Judge White’s narrower reading of the clear statement rule strikes a proper 
balance between unmistakably clear congressional intent and concerns about 
preserving the proper balance between federal and state sovereignty. Judge 
White found that Section 706 unmistakably conferred preemption authority on 
the FCC for generally restrictive state statutes.211 She did, however, agree with 
the majority that it was unclear whether this preemption authority was meant to 
extend to state laws restricting municipal authority.212 Judge White proposed 
that the court could and should draw a line between two types of statutes 
considered.213 She argued that “certain powers and spheres are historically so 
clearly confided to the States that Congress should not be understood to preempt 
the States’ authority to act freely in those areas unless its intent is clear.”214 
However, Judge White distinguished these types of statutes from those that 
happen to affect local governments but solely effectuate policy decisions about 
how the communications market should operate.215 Under this narrowed reading 
of the clear statement rule, Judge White proposed that these statutes could be 
preempted under the FCC’s Section 706 power.216 This narrow reading would 
preserve the authority that has plainly been granted to the FCC to preempt 
barriers to investment and competition in the broadband market, while 
simultaneously protecting the sovereign interests of states. 

This narrower reading of the clear statement rule would also address some 
of the primary concerns raised in the dissents in both Nixon v. Missouri 
Municipal League and Gregory v. Ashcroft. In his dissent in Nixon, Justice 
 
 209 832 F.3d 597, 613 (6th Cir. 2016). 
 210 Id. at 614 (White, J., concurring in part and dissenting in part). 
 211 Id. 
 212 Id. 
 213 Id. at 615. 
 214 Id. 
 215 Id. 
 216 See id. 
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Stevens argued that the statute at issue—Section 253 of the 1934 
Communications Act, as amended by Section 101 of the 1996 Act—contained 
an unmistakably clear purpose and mandate, which the Court should not toss 
aside.217 The statute at issue instructed the FCC to preempt any “State or local 
statute or regulation . . . [that would] prohibit or have the effect of prohibiting 
the ability of any entity to provide any interstate or intrastate 
telecommunications service.”218 The majority held that the phrase “any entity” 
was sufficiently vague to invoke the clear statement rule enunciated in Gregory 
v. Ashcroft, and decided that Congress did not intend for the statute to cover 
municipally owned utilities.219 In his dissent, Justice Stevens argued that the 
legislative history showed that Congress specifically contemplated the role of 
public utilities in expanding access to telecommunications services.220 
Therefore, he argued, the phrase “any entity” should be read to encompass 
them.221  

Justice Stevens’s dissent echoes concerns that were raised by Justice White 
in his partial dissent in Gregory v. Ashcroft, when the clear statement rule was 
initially proposed.222 Justice White worried that the enunciation of the clear 
statement doctrine as applied in Gregory constituted a judicially created restraint 
on Congress’s legislative authority, amounting to an intrusion on a coequal 
branch of government.223 Instead, Justice White argued that the Court should 
apply unambiguous statutes as written against the states and not create new 
hurdles for Congress to clear.224 

Applying the narrower reading of the clear statement rule would help 
alleviate the concerns raised by these two dissents, while still striking a balance 
in favor of preserving constitutional federalism. As applied to Justice Stevens’s 
dissent, the narrow reading of the clear statement rule would have encouraged 
the Court to acknowledge the plain meaning of the statute—that any entity meant 
any entity—while also allowing the Court to reach the same conclusion, which 
preserved the core interest of the state in determining how it orders its political 

 
 217 Nixon v. Mo. Mun. League, 541 U.S. 125, 142–43 (2004) (Stevens, J., dissenting). 
 218 47 U.S.C. § 253(a) (2012).  
 219 Nixon, 541 U.S. at 141 (majority opinion). 
 220 Id. at 143 (Stevens, J., dissenting). 
 221 Id. (“The assertion that Congress could have used the term ‘any entity’ to include utilities generally, 
but not municipally owned utilities, must rest on one of two assumptions: Either Congress was unaware that 
such utilities exist, or it deliberately ignored their existence when drafting §253. Both propositions are manifestly 
implausible . . . .”). 
 222 See Gregory v. Ashcroft, 501 U.S. 452, 474–77 (1991) (White, J., dissenting).  
 223 Id. at 477. 
 224 Id. at 478. 

Exhibit 69       Page  32 
1317



2018] BROAD-BANNED 435 

subdivisions. As applied to Justice White’s dissent, this narrowed clear 
statement rule would have lessened the threat of a judicially created restraint on 
congressional power by applying statutes as written when possible, while still 
preserving the Court’s desire to refrain from unnecessarily upsetting the balance 
of state and federal power.  

Thus, under this revised regime, the FCC’s preemption of North Carolina 
and Tennessee’s statutes limiting Wilson and Chattanooga from expanding their 
broadband services would have been upheld in part as it pertained to those North 
Carolina statutes that solely effectuated communications policy.225 As discussed 
above, Congress may regulate the Internet under its Commerce Clause authority, 
as it is a channel or instrumentality of interstate commerce, and therefore 
Congress would have been able to take this preemptory action.226 Further, 
Section 706 contains a broad grant of power, limited by the policy directives to 
expand access to broadband and other limits contained within the 
Communications Act, which clearly empowers the FCC to preempt statutes that 
contravene federal communications policy.227 Thus, while adopting the narrow 
reading of the clear statement rule would allow the FCC to exercise this power 
as it pertains to state statutes that solely effectuate communications policy, it 
would still preserve the balance between state and federal power on issues of 
core state sovereignty.228  

IV. IMPLICATIONS 

Narrowing the application of the clear statement rule in Tennessee v. FCC 
as proposed by Judge White would have three major implications, each on a 
different level of federal policy. On the most micro level, it would expand the 
FCC’s ability to effectuate the stated broadband policy goals of the federal 
government.229 On a slightly broader level, it would expand the authority of the 
FCC—and potentially other federal agencies—to preempt state statutes that 
affect local governments but do not affect core issues of state sovereignty. On a 
systemic level, this narrower application of the clear statement rule would 
increase the level of scrutiny applied by the courts, raising concerns about 
judicial economy, but resulting in positive effects for legislative economy. This 
Part will address each implication in turn.  
 
 225 Tennessee v. FCC, 832 F.3d 597, 614–15 (6th Cir. 2016) (White, J., concurring in part and dissenting 
in part). 
 226 See supra Section III.B. 
 227 See supra Section III.C. 
 228 Tennessee, 832 F.3d at 614–15 (White, J., concurring in part and dissenting in part). 
 229 See 47 U.S.C. § 1302(a) (2012) (stating the policy goals of the statute). 
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A. Expanding Broadband Access 

Consistent with the stated purpose of Section 706, narrowing the application 
of the clear statement rule to this grant of authority would increase the ability of 
the FCC to guarantee access to advanced communications technologies for all 
Americans. Congress instructed the FCC to take action to eliminate those gaps 
where possible.230 The FCC in turn determined that municipal broadband 
networks serve as a viable answer to those gaps in some circumstances.231 By 
empowering the FCC to exercise its congressionally granted power to preempt 
statutes that solely effectuate communications policy, it could eliminate barriers 
to investment in broadband infrastructure, such as the measures to impute cost 
in the North Carolina statute.232 

Of course, this limited preemption would still leave in place many municipal 
broadband restrictions that do concern issues of core state sovereignty.233 
Ultimately, states have a legitimate sovereign interest in determining how their 
municipalities interact with one another and in setting procedural and financial 
requirements for their political subdivisions.234 However, these procedural 
hurdles are not insurmountable barriers. For example, Colorado law requires 
municipalities to hold referenda before providing broadband services.235 In 
2017, Fort Collins, Colorado placed a municipal broadband measure on the 
ballot, which attracted nearly half a million dollars in campaign spending by 
opposition groups.236 Despite this substantial opposition from incumbent ISPs, 
the measure passed in Fort Collins with approximately 57% of the vote.237 Thus, 
Colorado municipalities remain able to explore innovative alternatives to spur 
increased or improved broadband access, even as Colorado’s referendum 
requirement—which undoubtedly concerns core state sovereignty—remains in 
effect. 

Furthermore, opponents of the FCC’s preemption order argued that 
preemption would create an anomaly whereby states could completely prohibit 
their municipalities from entering the broadband marketplace, but once they 

 
 230 47 U.S.C. § 1302(a)–(b). 
 231 City of Wilson, North Carolina, 30 FCC Rcd. 2408, 2411 (2015). 
 232 Id. 
 233 See Tennessee, 832 F.3d at 614–15 (White, J., concurring in part and dissenting in part). 
 234 Id. at 614. 
 235 COLO. REV. STAT. ANN. § 29-27-201 (West 2017); see also Jon Brodkin, Sorry, Comcast: Voters Say 
“Yes” to City-Run Broadband in Colorado, ARS TECHNICA (Nov. 8, 2017, 11:18 AM), https://arstechnica.com/ 
tech-policy/2017/11/voters-reject-cable-lobby-misinformation-campaign-against-muni-broadband/. 
 236 Brodkin, supra note 235.
 237 Id. 
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allow them any authority, the state would be constrained in dictating how those 
same municipalities exercise that authority.238 It is accurate that the FCC would 
not be able to compel a state to allow its municipalities to enter the broadband 
market if it maintains an outright ban on the practice, as this would infringe on 
the state’s core sovereignty.239 However, as previously mentioned, only four 
states currently have outright bans,240 and thus this change would expand the 
ability of municipalities to fill market gaps in other states with some type of 
municipal broadband limit in force that exclusively effectuates communications 
policy.241 Thus, while this power would not solve the problem of state limits on 
municipal broadband entities in every instance, it would tackle a sufficient 
number to be a worthwhile exercise of the FCC’s preemptory power. 

B. Expanded FCC Power 

This more limited application of the clear statement rule would mean that 
the FCC could successfully preempt certain state statutes that courts would 
currently protect with the clear statement rule.242 The Commission would have 
to discern which statutes deal with core aspects of state sovereignty from those 
that merely effectuate regulatory communications policy. While this Comment 
does not suggest that such a determination should be afforded Chevron 
deference,243 ultimately the decision by the agency about which category the 
statute falls into would necessarily be afforded some level of deference by the 
reviewing court.244 Providing any deference to agency determinations about 

 
 238 City of Wilson, North Carolina, 30 FCC Rcd. 2408, 2510 (2015) (Pai, Comm’r, dissenting). 
 239 Tennessee, 832 F.3d at 610; see also id. at 614 (White, J., concurring in part and dissenting in part); 
City of Wilson, 30 FCC Rcd. at 2473 (suggesting that in the case of a flat ban on municipal broadband the 
Commission would be powerless to preempt). 
 240 Stricker, supra note 38, at 608. 
 241 See City of Wilson, 30 FCC Rcd. at 2475 (“[W]e find that the preemption of state communications 
regulation on municipal broadband providers—where the state has given an underlying authorization—will have 
the effect of promoting competition and infrastructure investment and is consistent with the state’s grant of 
authority to municipalities . . . .” (footnote omitted)); see also Community Network Map, supra note 7 (showing 
those states with restrictions less than a flat ban). 
 242 See Tennessee, 832 F.3d at 615 (White, J., concurring in part and dissenting in part) (stating that 
applying this narrower reading would have allowed FCC to preempt law that the Sixth Circuit found was 
protected by the clear statement rule).
 243 See id. (arguing that Chevron deference does not apply to the FCC’s determination that it has authority 
to preempt, as distinguished from its decision whether to use that authority, because the statute’s silence or 
ambiguity is what triggers the clear statement rule). See generally Chevron, U.S.A., Inc. v. Nat. Res. Def. 
Council, Inc., 467 U.S. 837 (1984) (establishing the test for deference accorded to agency interpretations of 
unclear authorizing statutes). 
 244 See, e.g., Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944) (establishing that courts may defer to 
administrative decisions that do not carry the force of law if they find that they were reached through a thorough, 
valid, and consistent decision-making process). While the preemption at issue in Tennessee v. FCC was not an 
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which statutes deal with issues of core sovereignty and which solely effectuate 
policy that contravenes the federal interest would be a wholly new power for 
federal agencies. 

C. Concerns About Judicial and Legislative Economy 

Applying this narrower clear statement rule would require courts to apply a 
higher level of scrutiny to the statutes in preemption cases. As Judge White notes 
in her partial dissent in Tennessee v. FCC, courts would have to determine which 
state statutes deal with core issues of state sovereignty and which merely 
effectuate a policy that affects local governments.245 While this distinction could 
often be easy to draw, as evidenced by the statutes at issue in Tennessee, 
reasonable judges may often disagree as to whether the statutes affect a core 
issue of state sovereignty or merely effectuate broadband regulatory policy.246 
Arguably, making this distinction could raise concerns about judicial economy, 
as it will require judges to inquire as to the purpose and effect of restrictive 
statutes to determine whether their effect on local governments is core or 
tangential to the state’s sovereign powers. This inquiry could potentially yield 
unclear and inconsistent results across districts and circuits.  

However, the current system is comparably unclear. Scholars have argued 
that rules such as the clear statement rule are meant to serve as notice to Congress 
to better construct statutes in order to clearly convey intent to the courts.247 
However, a survey of legislative drafters found that the clear majority of them 
were completely unaware of the clear statement rule.248 Further, while courts 
have repeatedly made clear what does not satisfy the clear statement rule, what 
does satisfy the rule remains ambiguous.249 Applying this narrower reading of 
the clear statement rule would ensure that apparent congressional intent is 
effectuated to the fullest extent possible without running afoul of constitutional 
federalism concerns. It would also ameliorate the concerns raised in Gregory by 
Justice White, that the clear statement rule would act as a judicially created 
restraint on Congress’s legislative authority.250 

 
interpretive rule subject to Skidmore deference, the lesser form of deference adopted in Skidmore is illustrative 
of the more searching inquiry that may be required in these cases. Id.; see also Dunne, supra note 11, at 1159 
(suggesting that “a reviewing court might need to accord some level of deference to the agency determination”). 
 245 832 F.3d at 615 (White, J., concurring in part and dissenting in part). 
 246 Id. at 611–12, 615. 
 247 Whatling, supra note 144, at 962–63. 
 248 Id. at 964. 
 249 Id. at 972–75. 
 250 Gregory v. Ashcroft, 501 U.S. 452, 477 (1991) (White, J., dissenting). 

Exhibit 69       Page  36 
1321



2018] BROAD-BANNED 439 

CONCLUSION 

Section 706 of the 1996 Telecommunications Act contains a clear directive 
to the FCC to ensure that broadband technology is deployed to all Americans, 
along with a broad grant of authority to accomplish this directive. In its order 
preempting the Tennessee and North Carolina statutes that restricted the abilities 
of their municipal broadband providers to expand their services to neighboring 
communities, the FCC exercised this authority to accomplish Congress’s stated 
policy ends. However, the Sixth Circuit’s decision in Tennessee v. FCC undercut 
the ability of the FCC to eliminate barriers to investment and competition in the 
broadband market.  

The clear statement rule, as applied to the congressional grant of authority 
to the FCC in Section 706, has served to create a shield for states to contradict 
federal communications policy. At the behest of private ISPs, states have passed 
statutes restricting the abilities of their municipalities to enter the broadband 
market or expand their services, creating a less competitive environment for the 
incumbent ISPs. By applying the narrower reading of the clear statement rule as 
proposed by Judge White, the courts would empower the FCC to the full extent 
that Congress intended, allowing it to better ensure universal access to 
broadband technology for all Americans.  

JOHN T. COBB* 

 

 
 * Articles Editor, Emory Law Journal, Volume 68; Emory University School of Law, J.D., 2019; College 
of William & Mary, B.A., 2013. I want to express my deepest gratitude to Professor Thomas C. Arthur for 
providing invaluable wisdom and guidance throughout the process of writing this Comment. Additionally, I 
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improved my writing. 
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April 28, 2014

Comcast and Charter Reach Agreement on Divestitures

Comcast to Divest 3.9 Million Customers of Merged Comcast - Time Warner Cable
Charter to Enhance Scale and Improve Geographic Footprint
Divestiture will be Executed through Three Separate Transactions, Including the Creation of a New, 
Independent, Publicly-Traded Cable Provider

PHILADELPHIA and STAMFORD, Conn., April 28, 2014 /PRNewswire/ -- Comcast Corporation (Nasdaq: CMCSA, CMCSK) and 
Charter Communications (Nasdaq: CHTR) today announced that the companies have reached an agreement (the 
"Agreement") on a series of tax-efficient transactions, whereby the combined Comcast-Time Warner Cable entity, following 
completion of Comcast's previously announced merger with Time Warner Cable, will divest systems resulting in a net reduction 
of approximately 3.9 million video customers. The divestiture follows through on Comcast's willingness to reduce its post-
merger managed subscriber total to less than 30 percent of total national MVPD subscribers, while maintaining the compelling 
strategic and financial rationale of its proposed merger with Time Warner Cable. 

Pursuant to the Agreement, and following the close of the Comcast-Time Warner Cable merger, Charter will acquire 
approximately 1.4 million existing Time Warner Cable subscribers, increasing Charter's current residential and commercial 
video customer base from 4.4 million to approximately 5.7 million, and making Charter the second largest cable operator in the 
United States.[1]  Charter and Comcast will also each transfer approximately 1.6 million customers respectively. In addition, 
Charter, through a tax free reorganization, will form a new holding company (New Charter) that will own 100% of Charter, and 
acquire an approximate 33 percent stake in a new publicly-traded cable provider to be spun-off by Comcast serving 
approximately 2.5 million customers ("SpinCo"). Charter will provide management services to SpinCo. In aggregate, today's 
announced transactions will significantly enhance Charter's scale and improve both companies geographic footprint, driving 
operational efficiencies for Comcast, Charter and SpinCo. 

The Agreement has been approved by the Boards of Directors of both companies and Time Warner Cable's Board has 
consented to the Agreement as required under the Comcast-Time Warner Cable merger agreement.  

The Agreement will be executed via three separate transactions, which are subject to the completion of the proposed Comcast-
Time Warner Cable merger: 

1. Comcast will divest Time Warner Cable systems serving approximately 1.4 million existing Time Warner Cable customers 
directly to Charter for cash. Charter expects to fund the purchase with proceeds from debt, and to have approximately a 
5 times debt to EBITDA leverage ratio at closing. 

2. Comcast and Charter will transfer assets serving approximately 1.6 million existing Time Warner Cable customers and 
1.6 million Charter customers in a tax-efficient like kind exchange, improving the geographic presence of both 
companies, leading to greater operational efficiencies, improved technology deployment and enhanced customer 
service.

3. Comcast will form and spin off to its shareholders a new, independent, publicly-traded company that will operate systems 
serving approximately 2.5 million existing Comcast customers. Comcast shareholders, including the former Time Warner 
Cable shareholders, are expected to own approximately 67 percent of SpinCo, while New Charter is expected to directly 
own approximately 33 percent of SpinCo. SpinCo expects to incur leverage of approximately 5 times estimated pro-forma
EBITDA, and New Charter will then acquire its interest in SpinCo by issuing New Charter stock to Comcast shareholders 
(including former Time Warner Cable shareholders). SpinCo's nine-member Board of Directors will include six 
independent directors and three directors designated by Charter. Comcast will hold no ownership interest in SpinCo (or 
Charter) and will have no role in managing SpinCo. 

The transfer of systems, asset purchase and SpinCo acquisition will be valued at a 7.125 times 2014 EBITDA multiple (as 
defined by the parties), and Charter will make additional payments to Comcast over time as tax benefits from the asset sale are
realized.

As a result of these transactions, following the completion of the merger between Comcast and Time Warner Cable, Comcast's 
managed residential subscribers will be below 30 percent of the total MVPD subscribers in the United States, and approximately
the same market share as Comcast's subscriber base after its completion of both the 2002 AT&T Broadband transaction and 
the 2006 Adelphia transaction - and Charter's subscriber base will increase by 1.4 million to a total of 5.7 million. 
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April 28, 2014

Comcast and Charter Reach Agreement on Divestitures

Comcast to Divest 3.9 Million Customers of Merged Comcast - Time Warner Cable
Charter to Enhance Scale and Improve Geographic Footprint
Divestiture will be Executed through Three Separate Transactions, Including the Creation of a New, 
Independent, Publicly-Traded Cable Provider

PHILADELPHIA and STAMFORD, Conn., April 28, 2014 /PRNewswire/ -- Comcast Corporation (Nasdaq: CMCSA, CMCSK) and 
Charter Communications (Nasdaq: CHTR) today announced that the companies have reached an agreement (the 
"Agreement") on a series of tax-efficient transactions, whereby the combined Comcast-Time Warner Cable entity, following 
completion of Comcast's previously announced merger with Time Warner Cable, will divest systems resulting in a net reduction 
of approximately 3.9 million video customers. The divestiture follows through on Comcast's willingness to reduce its post-
merger managed subscriber total to less than 30 percent of total national MVPD subscribers, while maintaining the compelling 
strategic and financial rationale of its proposed merger with Time Warner Cable. 

Pursuant to the Agreement, and following the close of the Comcast-Time Warner Cable merger, Charter will acquire 
approximately 1.4 million existing Time Warner Cable subscribers, increasing Charter's current residential and commercial 
video customer base from 4.4 million to approximately 5.7 million, and making Charter the second largest cable operator in the 
United States.[1]  Charter and Comcast will also each transfer approximately 1.6 million customers respectively. In addition, 
Charter, through a tax free reorganization, will form a new holding company (New Charter) that will own 100% of Charter, and 
acquire an approximate 33 percent stake in a new publicly-traded cable provider to be spun-off by Comcast serving 
approximately 2.5 million customers ("SpinCo"). Charter will provide management services to SpinCo. In aggregate, today's 
announced transactions will significantly enhance Charter's scale and improve both companies geographic footprint, driving 
operational efficiencies for Comcast, Charter and SpinCo. 

The Agreement has been approved by the Boards of Directors of both companies and Time Warner Cable's Board has 
consented to the Agreement as required under the Comcast-Time Warner Cable merger agreement.  

The Agreement will be executed via three separate transactions, which are subject to the completion of the proposed Comcast-
Time Warner Cable merger: 

1. Comcast will divest Time Warner Cable systems serving approximately 1.4 million existing Time Warner Cable customers 
directly to Charter for cash. Charter expects to fund the purchase with proceeds from debt, and to have approximately a 
5 times debt to EBITDA leverage ratio at closing. 

2. Comcast and Charter will transfer assets serving approximately 1.6 million existing Time Warner Cable customers and 
1.6 million Charter customers in a tax-efficient like kind exchange, improving the geographic presence of both 
companies, leading to greater operational efficiencies, improved technology deployment and enhanced customer 
service.

3. Comcast will form and spin off to its shareholders a new, independent, publicly-traded company that will operate systems 
serving approximately 2.5 million existing Comcast customers. Comcast shareholders, including the former Time Warner 
Cable shareholders, are expected to own approximately 67 percent of SpinCo, while New Charter is expected to directly 
own approximately 33 percent of SpinCo. SpinCo expects to incur leverage of approximately 5 times estimated pro-forma
EBITDA, and New Charter will then acquire its interest in SpinCo by issuing New Charter stock to Comcast shareholders 
(including former Time Warner Cable shareholders). SpinCo's nine-member Board of Directors will include six 
independent directors and three directors designated by Charter. Comcast will hold no ownership interest in SpinCo (or 
Charter) and will have no role in managing SpinCo. 

The transfer of systems, asset purchase and SpinCo acquisition will be valued at a 7.125 times 2014 EBITDA multiple (as 
defined by the parties), and Charter will make additional payments to Comcast over time as tax benefits from the asset sale are
realized.

As a result of these transactions, following the completion of the merger between Comcast and Time Warner Cable, Comcast's 
managed residential subscribers will be below 30 percent of the total MVPD subscribers in the United States, and approximately
the same market share as Comcast's subscriber base after its completion of both the 2002 AT&T Broadband transaction and 
the 2006 Adelphia transaction - and Charter's subscriber base will increase by 1.4 million to a total of 5.7 million. 
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Comcast has reaffirmed that, after taking into account the transactions with Charter, it continues to expect its merger with Time
Warner Cable to generate approximately $1.5 billion in operating efficiencies. Comcast shareholders will receive meaningful 
value with shares in New Charter, as well as new shares in SpinCo. In addition, Comcast intends to use proceeds from these 
transactions to reduce its debt in a leverage-neutral manner and expand its share buyback program. 

"Today's Agreement follows through on our willingness to divest subscribers, while also marking an important step in our 
merger with Time Warner Cable," said Brian Roberts, Chairman and Chief Executive Officer, Comcast Corporation. "These 
transactions enable us to deliver meaningful value to our shareholders. The realignment of key cable markets achieved in 
these transactions will enable Comcast to fill in our footprint and deliver operational efficiencies and technology improvements.
We look forward to working with the management teams at Time Warner Cable, Charter and the new entity to close these 
transactions and ensure a smooth transition for the customers and employees of all companies." 

"Charter's new customers will benefit from our philosophy of providing highly valued products, featuring enhanced on-demand,
interactive video and increased broadband speeds, all in a simplified package designed to provide better value and service," 
said Tom Rutledge, President and Chief Executive Officer of Charter Communications. "The transactions announced today will 
provide Charter with greater scale, growth opportunities and improved geographical rationalization of our cable systems, which 
in turn will drive value for shareholders and more effective customer service. And through our meaningful ownership in and 
board representation at SpinCo, we can help it achieve similar market share growth in the markets it serves." 

The transactions are subject to a number of conditions, including the closing of the Comcast-Time Warner Cable merger, 
receipt of Hart-Scott-Rodino, FCC and other required regulatory approvals, Charter shareholder approval, and various other 
matters.

J.P. Morgan and Paul J. Taubman acted as financial advisors to Comcast and Davis Polk & Wardwell LLP and Willkie Farr & 
Gallagher LLP are its legal advisors. 

Goldman Sachs and LionTree Advisors are serving as lead financial advisors to Charter in connection with this transaction. 
Guggenheim Securities is also a financial advisor to Charter. BofA Merrill Lynch, Credit Suisse, and Deutsche Bank Securities 
Inc. are also financial advisors to Charter, and together with Goldman Sachs, are leading the financing for the transaction. The 
law firms Wachtell, Lipton, Rosen & Katz and Kirkland & Ellis LLP are also representing Charter. 

Teleconference and Webcast for Financial Community
Charter and Comcast will host a conference call on Monday, April 28, 2014 at 8:00 a.m. Eastern Time (ET) related to the 
contents of this release. 

The conference call will be webcast live via Charter's website at charter.com. The webcast can be accessed by selecting 
"Investor & News Center" from the lower menu on the home page. The call will be archived in the "Investor & News Center" in 
the "Financial Information" section on the left beginning two hours after completion of the call. Participants should go to the
webcast link no later than 10 minutes prior to the start time to register. 

The conference call and related materials will also be broadcast live and posted on Comcast's Investor Relations website at 
www.cmcsa.com or www.cmcsk.com.

Those participating via telephone should dial 866-919-0894 no later than 10 minutes prior to the call. International participants 
should dial 706-679-9379. The conference ID code for the call is 35997372. A replay of the call will be available at 855-859-
2056 or 404-537-3406 beginning two hours after the completion of the call through the end of business on May 28, 2014. The 
conference ID code for the replay is 35997372. 

About Comcast Corporation
Comcast Corporation (Nasdaq: CMCSA, CMCSK) is a global media and technology company with two primary businesses, 
Comcast Cable and NBCUniversal. Comcast Cable is the nation's largest video, high-speed Internet and phone provider to 
residential customers under the XFINITY brand and also provides these services to businesses. NBCUniversal operates 30 
news, entertainment and sports cable networks, the NBC and Telemundo broadcast networks, television production operations, 
television station groups, Universal Pictures and Universal Parks and Resorts. Visit www.comcastcorporation.com for more 
information.  

About Charter Communications
Charter (NASDAQ: CHTR) is a leading broadband communications company and the fourth-largest cable operator in the United
States. Charter provides a full range of advanced broadband services, including advanced Charter TV® video entertainment 
programming, Charter Internet® access, and Charter Phone®. Charter Business® similarly provides scalable, tailored, and 
cost-effective broadband communications solutions to business organizations, such as business-to-business Internet access, 
data networking, business telephone, video and music entertainment services, and wireless backhaul. Charter's advertising 
sales and production services are sold under the Charter Media® brand. More information about Charter can be found at 
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INTRODUCTION

After a long day at the office, Carl Chicago comes home to spend
a few minutes catching up on world events courtesy of CNN.
Settling into the couch cushion, he turns on the TV, only to find the
network blacked out. A message from his cable provider, Comcast,
tells him that it is currently disputing its agreement with the
station, and gives him a number to call to register his complaint.
Carl is undeterred, and decides that he would rather just kick back
with Finn and Jake on  instead. But as he turns to
Cartoon Network for some much-needed entertainment, he runs in-
to a similar message from his cable provider. Carl, growing increas-
ingly frustrated, decides to call his sister in Virginia, Wendy
Williamsburg, who can see both of the stations fine. Carl begins
complaining to her about the amount he pays for stations he cannot
even access. “Well how much do you pay?” she asks. Carl tells her
he pays about $75 per month for the standard expanded cable.
Wendy checks her own bill. Up until about a year ago, she had been
paying roughly the same amount, around $76.50 or so. However, for
the same package of channels, she notices she is now paying almost
$84. “How can this be?” she asks Carl, wondering why his enormous
cable conglomerate can offer such lower prices than hers. “Don’t ask
me,” Carl retorts, “I didn’t pick them.” 

Carl, as well as most of his neighbors and friends throughout the
country, did not choose his cable company. That is because most
localities have only one cable provider, and although there were
previously hundreds, if not thousands, of different cable companies
nationwide, most people today are served by one of only a few na-
tional conglomerates. More concerning than this lack of competition
is that federal regulators at the Department of Justice (DOJ) and
the Federal Trade Commission (FTC) have sanctioned this situation
by choosing to measure a cable company’s growth only in individual
markets, potentially ignoring nationwide gains. 

The merger between Comcast and Time Warner Cable would
have been the largest merger of two cable providers in history.1

1.  , COMCAST, http://
corporate.comcast.com/images/Transaction-Fact-Sheet-2-13-14.pdf [http://perma.cc/H3RZ-
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Before Comcast abandoned its plans after the tepid reaction of both
the DOJ and the Federal Communications Comminsion (FCC),2 the
merger garnered substantial consumer opposition3 and concerned
policy analysts and economists over the power such a large company
would have.4 The cable industry began as a collection of small con-
glomerates serving one or a few localities,5 until providers began to
combine.6 There are now only about seven companies serving most
of the cable-using public nationwide, of which the four largest are
Comcast, Time Warner Cable, Cox Communications, and Charter
Communications.7 

When companies merge, they must submit notice of the merger
to the federal government.8 Either the DOJ Antitrust Division or
the FTC Bureau of Competition investigates the merger,9 and then
either approves it or sues to block it.10 Regulators determine the

CFMT] (last visited Sept. 27, 2015).
2. Shalini Ramachandran, , WALL ST. J. (Apr. 24,

2015, 4:40 PM), http://www.wsj.com/articles/comcast-kills-time-warner-cable-deal-1429878881
[http://perma.cc/3CNE-MWN5].

3. David Ingram, ,
REUTERS (Mar. 26, 2014, 1:04 AM), http://www.reuters.com/article/2014/03/26/us-usa-
antitrust-idUSBREA2P0BD20140326 [http://perma.cc/9ZJ9-7A6V]. 

4. , Jon Brodkin, 
, ARS TECHNICA (Feb. 18, 2014, 3:20 PM), http://arstechnica.com/tech-policy/2014/02/

how-the-us-could-block-the-comccasttime-warner-cable-merger [http://perma.cc/VK2B-24TQ];
Art Brodsky, , WIRED
(Apr. 19, 2014, 6:30 AM), http://www.wired.com/2014/04/7-limits-the-fcc-should-impose-on-a-
comcast-time-warner-merger/ [http://perma.cc/EKH5-HC62]; Warren Grimes, 

, FORBES OP. (Feb. 27, 2014, 10:59 AM),
http://www.forbes.com/sites/realspin/2014/02/27/competition-will-not-survive-the-comcast-
time-warner-merger/ [http://perma.cc/FSD2-FE7L].

5.  , CABLE CTR., http://www.cablecenter.org/cable-history/
108-the-cable-history-project-overview.html [http://perma.cc/ZWP3-PNPY] (last visited Sept.
27, 2015). 

6. , MUSEUM OF BROAD. COMMC’NS, http://www.
museum.tv/eotv/unitedstatesc.htm [http://perma.cc/AR5L-4F3T] (last visited Sept. 27, 2015).

7. Press Release, Major Pay-TV Providers Lost About 150,000 Subscribers in 3Q 2014,
Leichtman Research Grp. (Nov. 14, 2014), www.leichtmanresearch.com/press/111414release.
html [http://perma.cc/UF9U-TPYR] [hereinafter Leichtman Research Grp.].

8. Hart-Scott-Rodino Antitrust Improvements Act, 15 U.S.C. § 18a(d) (1976).
9.  § 18a(b)(1)(A).

10. The FCC also reviews telecommunications (telco) mergers for possible effects on the
telco market and the provision of services to consumers. Not only is FCC analysis usually
duplicative of DOJ/FTC analysis,  Laura Kaplan, Note, 

, 53 B.C.
L. REV. 1571, 1573-74 (2012), but it is frequently rejected by courts as being arbitrary and
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potential anticompetitive effects of mergers by turning to ratios of
companies’ market shares11 to predict the effect a merger will have
on all other sellers in that market.12 If the analysis shows the com-
panies’ merger would have anticompetitive effects, regulators gener-
ally sue to block the merger.13 The argument between the merging
companies and regulators is always over  market regulators
measure.14 Unlike most industries, in which the merger effects are
measured nationally, the DOJ/FTC measures a cable merger for its
local impacts, looking at whether it will decrease competition in
Richmond, Virginia, as opposed to competition on a national scale.15

Most markets have only one cable provider,16 so Comcast and Time
Warner Cable, for instance, do not compete in any market nation-
wide.17 In fact, very few cable companies share territory nation-
wide.18 Theoretically, the DOJ should have approved the Comcast-
Time Warner Cable merger on the grounds that it would not have

capricious when it departs from DOJ/FTC analysis.  Part III.A.
11. DOJ & FTC, HORIZONTAL MERGER GUIDELINES 18-19 (2010), http://www.justice.gov/

atr/horizontal-merger-guidelines-08192010#5c [http://perma.cc/272R-8DT6] [hereinafter HORI-
ZONTAL MERGER GUIDELINES] (describing use of the Herfindahl-Hirschman Index (HHI) to
measure the market)

12. THE ANTITRUST REVOLUTION: ECONOMICS, COMPETITION, AND POLICY 19 (John E.
Kwoka, Jr. & Lawrence J. White eds., 6th ed. 2014);  Part I.B.1.

13. THE ANTITRUST REVOLUTION,  note 12, at 12.
14. Jonathan B. Baker & Timothy F. Bresnahan, 

 HANDBOOK OF ANTITRUST ECONOMICS 6, 7
(Paolo Buccirossi ed., 2008) (explaining that merging companies often define their market
broadly, while the federal government often defines it more narrowly, each of them implicitly
negotiating over the impact of the merger on the market).

15. , FORTUNE MAG.
(Feb. 13, 2014, 5:36 PM), http://fortune.com/2014/02/13/why-the-feds-wont-be-able-to-block-a-
comcast-time-warner-merger/ [http://perma.cc/2XW8-9S32].

16. Thomas W. Hazlett, , 12 VA. J.L.
& TECH. 2, 10 (2007). This is so because cable is a “natural monopoly,” where a market with
a single provider is more economically efficient than one with multiple providers. 
Part I.A.1 (explaining the concept of a natural monopoly).

17. , CNN MONEY, http://money.
cnn.com/infographic/news/comcast-time-warner-coverage-map/ [http://perma.cc/LV3P-VW5C]
(last visited Sept. 27, 2015).

18. , Zachary M. Seward, 
, QUARTZ (May 25, 2015), http://qz.

com/411712/the-charts-and-maps-you-need-to-understand-why-charter-is-buying-time-warner-
cable-and-bright-house/ [http://perma.cc/9CNU-E3KZ].
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decreased competition in any localities.19 Where there is no competi-
tion to begin with,20 a merger cannot make competition worse.21 

While this may be the case on a theoretical level, the problem is
that a cable company’s national power matter. The cable mar-
ket is two-sided: a cable company negotiates nationally with pro-
gramming companies to buy their content, and then sells it to
consumers in localities.22 A cable company with sufficient power na-
tionwide could decide that it is tired of paying $5.54 per month per
customer for ESPN23 and, because of its size, have a substantial
ability to extract lower prices from ESPN.24 ESPN would then have
to either decrease operations or, to the extent it can, use its own
power over smaller cable companies to extract higher fees from
customers.

Programming companies’ ordinary response in this situation
would be to merge.25 However, they cannot do so without raising

19. Geoffrey Manne, 
, TRUTH ON THE MKT. (Apr. 14, 2014), http://truthonthemarket.com/2014/04/14/why-

the-antitrust-realities-support-the-comcast-time-warner-cable-merger [http://perma.cc/VSG8-
D2G6]. Although then-Attorney General Eric Holder indicated that the DOJ was considering
suing to block the Comcast-Time Warner Cable merger, it was ultimately the FCC’s indication
that it would seek to frustrate merger plans that caused Comcast to abandon its attempt. 
Ramachandran,  note 2.

20. Although satellite and telco rivals provide alternatives in some localities, the discus-
sion in Part III will demonstrate why these are not effective sources of competition in the long
term.

21. Maurice E. Stucke & Allen P. Grunes, 
 1-2 (Univ. of Tenn. Legal Studies, Research Paper

No. 245, 2014), http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2422868 [http://perma.cc/
88Z6-XDGG].

22. Andre Boik, 
2 (Univ. of Toronto, Working Paper, 2013), http://kelley.iu.edu/

BEPP/documents/boik%20paper.pdf [http://perma.cc/82KG-KWCV].
23. L.A. Ross & Tony Maglio, 

, THE WRAP (Mar. 13, 2014, 3:21 PM), http://www.thewrap.com/cable-bill-battle-
subscribers-providers-carriage-fees/ [http://perma.cc/5542-DM66] (using data compiled by SNL
Kagan).

24. Meg James, ,
L.A. TIMES (Jan. 27, 2015, 5:00 AM), http://www.latimes.com/entertainment/envelope/cotown/
la-et-ct-comcast-time-warner-cable-merger-opposition-20150127-story.html#page=1 [http://
perma.cc/Y3WY-ZN95] (describing discussions between federal investigators and heads of
programming companies expressing concerns that Comcast can use its power to undercut how
much programming companies are paid for their channels).

25. BARBARA S. PETITT & KENNETH R. FERRIS, VALUATION FOR MERGERS AND ACQUISITIONS
6-7 (2d ed. 2013). 
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significant antitrust concerns of their own, because regulators
measure them—as they do companies in most industries—on a
national level.26 Programming companies are thus roughly stuck in
place while a sufficiently large cable company, which is unfettered
by the current enforcement scheme, can theoretically obtain un-
precedented power to dictate prices to programmers, leaving the
programmers to pass costs on to other cable companies’ customers,
like Wendy Williamsburg. This may have seemed unlikely until the
proposed Comcast-Time Warner Cable merger, which would have
made the two largest cable companies one. Even though that merger
was scuttled, the immediate presence of another buyer for Time
Warner Cable—Charter, the fourth-largest company—indicates that
this merger activity will likely continue.27

Government regulators, however, have a little-used tool in their
antitrust toolbox to measure buyer power in the market. This Note
proposes that government regulators measure potential mergers for
monopsony power—the ability of a single buyer to impact a would-
be seller in a market—to ensure that they consider all economic
effects of any future cable mergers.28 Although monopsony has never
been applied to the cable industry, the economic realities support
dusting off this doctrine and putting it to work. This Note analyzes
the abandoned Comcast-Time Warner Cable merger, which, as a
proposed merger between the two largest cable providers in the
country, put these issues front and center for regulators for the first
time. Although the parties abandoned that merger, Charter Com-
munications’ proposed merger with Time Warner Cable would
enlarge the merged company to almost the same size as Comcast.29

These issues remain prevalent, as the future of cable seems to pro-
mise more of such activity.

26.  notes 115-17 and accompanying text (describing a proposed merger between
two programming companies in the wake of the Comcast-Time Warner Cable announcement,
which raised substantial antitrust concerns that would have needed to be addressed before
the merger could have proceeded).

27.  Sydney Ember, , N.Y.
TIMES (May 25, 2015), http://www.nytimes.com/2015/05/26/business/media/in-cable-deal-
charter-seeks-its-legitimacy.html?_r=0 [http://perma.cc/32SZ-HDFB].

28. The monopsonist can dictate terms to its suppliers. Consequently, if federal regulators
determine that a cable merger might create monopsony power, they will be able to effectively
curtail this growth as they have not been able to do before.  Part III.B.

29.  Ember,  note 27.
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Part I of this Note discusses the history and goals of cable reg-
ulation, including why conglomerates are traditionally allowed, and
how programming companies are measured differently than cable
companies. Part II examines the problems with measuring cable
market-to-market. It begins by explaining how and why this
structure does not check the size of cable providers, and how courts
have eliminated prior rules. The only reasonable market solution to
cable power is programming power, and if their mergers are blocked
under standard antitrust doctrine, regulators may have inadver-
tently enshrined cable dominance over programming and consum-
ers. This Part also discusses the potential losers in a large-scale
cable merger. 

Finally, Part III argues that, although other regulators have
failed to stop cable’s unchecked growth, antitrust laws should have
more success. This Note proposes that the DOJ Antitrust Division
and FTC30 be required to measure both sides of the cable mar-
ket—the influence of cable both market-to-market via consumer
delivery, and the nationwide effects on programming purchasing via
monopsony power. If either of these raises the concentration of the
market beyond the established antitrust thresholds, the DOJ should
sue to block the merger. This proposal will allow more robust
consumer protection, uphold a free market, and keep cable compa-
nies from shifting economic equity towards themselves and away
from their customers and competitors. The proposal also squares
with the purpose of the antitrust laws, which should vest the
authority to change their market analysis within the DOJ and FTC
without their rules being struck down by the courts. This Part will
also address alternatives, explaining why this proposal is more sus-
tainable than others.

30. This Note applies to both the DOJ Antitrust Division and the FTC, but because the
DOJ considered the Comcast-Time Warner merger, this Note makes shorthand references to
the DOJ.
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I. CABLE’S REGULATORY TRADITION: MEASURING COMPETITION
MARKET-TO-MARKET

Two concepts in economics, efficiency31 and equity,32 are usually
in tension with one another in regulators’ calculations of economic
policy. In the case of cable franchises, both of these actually work in
tandem to establish cable as a “natural monopoly,” where the best
solution is a single provider in a locality. As a result, most localities
in the United States are served by only one cable company.33 These
concepts are explored in detail below. 

Cable, as a natural monopoly, validates efficiency concerns. Like
other utilities, cable is the almost quintessential example of a nat-
ural monopoly, meaning that the most efficient market exists when
only one provider serves a locality.34 Because a cable system
requires large capital expenditures up front to install coaxial cable
and other equipment to transmit a cable signal,35 the cost for each
consumer decreases as it is amortized over increasing numbers of

31. Economic efficiency is the requirement that the market maximizes producer and con-
sumer surplus—in other words, that producers sell the product for as low as possible, and that
the maximum number of consumers willing to buy at that price are able to buy at that price.
Put in more basic, non-economic terms, this intuitively means that the  people are made
the happy, as far as happiness can be measured through economic systems. AVINASH
DIXIT, MICROECONOMICS: A VERY SHORT INTRODUCTION 52-55 (2014).

32. Equity, as used in this Note, refers to the economic concept of equity, rather than
ownership of a company. Economic equity describes how the benefits buyers and sellers get
from competition accrue to each party (in other words, are they equal, or does one party
benefit more than others?).  notes 123-25 and accompanying text. 

33. OWEN M. FISS, THE IRONY OF FREE SPEECH 70 (1996);  Reza Dibadj, 
, 6 N.Y.U. J. LEGIS. &

PUB. POL’Y 245, 265 (2003) (citing FCC data that only 2 percent of “cable community units”
have more than one provider nationwide, and noting that only one in twenty customers re-
sponding to a Consumer Reports survey reported having a choice among more than one cable
option).

34. Shaun Christensen, , 37 S.D.
L. REV. 566, 576-77 (1992).

35. W. KIP VISCUSI ET AL., ECONOMICS OF REGULATION AND ANTITRUST 535 (4th ed. 2005).

Exhibit 69       Page  52 
1339



308 WILLIAM & MARY LAW REVIEW [Vol. 57:299

customers.36 Consequently, if two or more companies were to com-
pete head-to-head, installing their own different sets of coaxial cable
and equipment, they would have to amortize their costs over fewer
consumers.37 This would raise the cost of doing business for each
company, and raise the price for consumers, to a point at which the
price would be too high for consumers to pay and the costs too great
for the companies to bear.38 Efficiency considerations thus dictate
that only one cable company exist in order to spread these capital
expenditures among the highest number of customers, ensuring the
lowest possible price for those customers.39 Most local governments
thus aim to have only one cable provider, and they have been fairly
successful in that regard.40

Equity considerations have also guided federal regulators to a
natural monopoly. The courts have long supported the FCC’s de-
cision to favor consumer equity41 over economic efficiency.42 The
earliest of these decisions, 

, upheld an FCC rule prohibiting an outside corporation from
importing its own offerings, delivered via microwave and providing
better service than the local cable provider, because it “would result
in the ‘demise’ of the local television station ... and the loss of service
to a substantial rural population not served by the community an-
tenna systems.”43 The court upheld the rule as a proper exercise of
the FCC’s regulatory power.44 This decision is important because

36.
37. For instance, if a company spends $1,000,000 to start, and can sell to 100,000 custo-

mers in an area, their bill is $10 (plus the ongoing costs of the cable company, profit, and so
on). If two companies compete and each win half of the customers, they have each still spent
$1,000,000, but now only sell to 50,000 customers. Those customers pay an additional $10,
which might make them less likely to buy cable. 

38. VISCUSI ET AL.,  note 35, at 535.
39.
40.  Dibadj, note 33;  notes 50-51 and accompanying text. 
41.  note 32 (explaining the concept of equity).
42. Carter Mountain Transmission Corp. v. FCC, 321 F.2d 359, 361 (D.C. Cir. 1963).
43.
44.  at 362-63. The court upheld the decision despite the fact that the FCC’s duties

include considering both equity  efficiency concerns: “Relevant, too, is the congressional
mandate that the Commission ‘make such distribution of licenses, frequencies, ... and of power

Exhibit 69       Page  53 1340



2015] MEASURING MONOPSONY 309

pure efficiency, which reigns in most laissez-faire markets, would
dictate that the government allow this arguably superior competitor
to thrive because it could provide citizens with a better product than
their local provider.45 

Economic theory most often presumes that lower prices make for
the best civic good.46 The FCC’s rule, and the 
court’s imprimatur, indicates a continuing desire by social planners
to protect decisions that may actually cost consumers more money
or provide worse service in order to keep a local voice in the commu-
nity.47 Regulators have long taken the view that cable’s provision of
the local voice vindicates a consumer right. Cable came into exis-
tence because not all communities received adequate broadcast
signal48—the towns in  were Wyoming mountain
towns that otherwise did not have strong television signals.49 In
exchange for cable companies incurring the substantial up-front
fixed costs for laying the infrastructure necessary to provide cable
service,50 local government franchising authorities that dictate
which firms are allowed to broadcast in a certain area granted them
exclusive access to municipal rights of way.51 

among the several States and communities as to provide a 
 ...  to each of the same.’”  (emphasis added). This same impulse guides the

“must-carry” provisions imposed by the FCC on local providers, which mandates that cable
companies carry the local broadcast stations and their news media, even if they could execute
a cheaper arrangement with a non-local news station. Interview with Brian Hendricks, Head
of Tech. Policy & Gov’t Relations N. Am., Nokia, in Williamsburg, Va. (May 5, 2014).

45. Economic equity, on the other hand, considers what each of the buyers and sellers
gets—in this case, the local voice is “worth paying for,” even though each party gets a lower
total surplus because they could have obtained a product for cheaper, and, as discussed in

 note 31, is what makes buyers “happiest” in economic theory.  PAUL A. SAMUELSON
& WILLIAM D. NORDHAUS, ECONOMICS 38 (16th ed. 1998) (discussing the macroeconomic
objectives of “promoting efficiency, achieving a fairer distribution of income, and pursuing
macroeconomic objectives of economic growth and stability”).

46. , ECON. ONLINE, http://www.economicsonline.co.uk/Business_economics/ Effi-
ciency.html [http://perma.cc/WY4K-C3KE] (last visited Sept. 27, 2015) (defining alternative
efficiency).

47. Interview with John Michael Parman, Assistant Professor, Dep’t of Econ., College of
William & Mary, in Williamsburg, Va. (Mar. 17, 2014);  DANA ROYAL ULLOTH, COM-
MUNICATION TECHNOLOGY: A SURVEY 82-85 (1992). 

48. , FCC ENCYCLOPEDIA, http://www.fcc.gov/encyclopedia/
evolution-cable-television [http://perma.cc/ZF3F-GQEV] (last updated Mar. 14, 2012).

49. , 321 F.2d at 361. 
50. VISCUSI ET AL.,  note 35, at 535. 
51.
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These barriers persist today, partially because of franchising pro-
tection.52 Cable companies often enjoy solicitous relationships with
their local franchising authorities.53 In addition, the cost of “over-
building”54 on existing cable lines effectively stymies competitors
and raises their marginal cost for adding customers, because addi-
tional customers usually only come from the existing customer
base.55 As a result, 98 percent of municipalities are served by only
one cable provider.56 The fact that cable is considered a natural
monopoly, and the policy desire embodied in  to
reward franchises, combine to keep competition low.

Though cable may have started as a small market characterized
by a loose federation of local franchises, it is now quite different.
Most of these small local companies have been absorbed over the
years by larger “multi-system operators” (MSOs), such as Time War-
ner Cable, Charter, and Comcast, which may operate hundreds of
“mini-franchises” in these localities.57 This allows the cable compa

52. ,  note 48.
53. Thomas W. Hazlett, 

, 134 U. PA. L. REV. 1335, 1358-59 (1986).
54. Overbuilding is the practice of a separate cable company laying down lines using the

same community rights of way.  Kevin Caves & Hal Singer, 
, 28 ANTITRUST

90 (2014) (discussing barriers to entry and the cost of overbuilding).
55. The primary deterrent for overbuilding is the fact that companies must absorb this

cost before they are guaranteed any customers, and there are few “new” customers in a
“mature” industry like cable. The cost to  cable companies in an area will be higher
because they will have smaller customer bases than the single cable company would. 
Dorothy Pomerantz, , FORBES (Apr. 16, 2001, 12:00 AM), http://www.forbes.
com/forbes/2001/0416/144.html [http://perma.cc/VGL2-Y5QV]. Despite these challenges, some
evidence suggests that not only are some companies attempting to overbuild and enter the
cable arena, but also that large cable companies are trying to keep them out.  Brodsky,

 note 4 (explaining that Comcast and Time Warner Cable have spent money fighting
overbuilders and creating an artificially singular provision of service).

56.  Eli Noam & Robert N. Freeman, , 29
TELEVISION Q. 18 (1997), http://www.citi.columbia.edu/elinoam/articles/media_monopoly.htm
[http://perma.cc/H2J8-5FH6];  Dibadj, note 33, at 265.

57. Stuart Smith, , MINTEK (July 21, 2010), http://
www.mintek.com/blog/cpe-management/introduction-cable-mso-industry/ [http://perma.cc/
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nies to price their packages in each locality according to what
consumers are willing to pay, while giving them substantial nation-
al market power because they can control their corporate policies at
a national level.58 This creates an inherent problem, as federal
regulations were established to protect the monopolies of individual
cable providers, which were usually small. These cable providers
have been snapped up by the national firms, which have accumu-
lated national largesse as a result. If left unchecked by the current
legal scheme, this could allow cost increases for all customers whose
bills do not come from the largest competitor in the market,
particularly if that largest competitor has behind it the economic
power created by one of these new mergers.59

Cable regulation historically has not been particularly robust,
struggling with issues of fit in a dynamic market.60 The only regu-
lation has concerned the price of a basic cable package,61 demon-
strating that the FCC’s primary focus is consumer access to basic
channels and broadcast networks, and the presence of a “local voice”
in the community.62 The most impactful regulations are those
enforced by the DOJ Antitrust Division and the FTC Bureau of
Competition. These regulators administer the federal antitrust

XHU5-5PSW].
58. , COMCAST, http://corporate.comcast.com/news-information/

company-overview [http://perma.cc/F59X-6VGE] (last visited Sept. 27, 2015) (describing
Comcast as “a global media and technology company,” despite the fact that its biggest
business, Comcast Cable, delivers “to residential customers”). 

59.  Part II.C.2 (explaining that Comcast could have forced concessions from
programming companies as a result of its greater power, and that the programming
companies in turn would use their power against smaller cable companies to charge more
than they had before).

60.  Dibadj,  note 33, at 250; Hazlett,  note 16.
61. , FCC (Dec. 30, 2014), http://www.fcc.gov/guides/

regulation-cable-tv-rates [http://perma.cc/88NV-4FTY]. 
62. This is not necessarily a bad thing. During periods when cable prices were

unregulated, they rose, but so did the provision of better channels like HBO and ESPN, and
the actual price per channel of a cable package went down. During periods of regulation, the
price remained the same. Not only did cable development stagnate during these periods, but
the most desirable offerings—such as HBO—were moved off of the basic cable package and
into premium packages. This means that now, the broadcast networks and local channels are
some of the  offerings available to consumers under a regulated basic package, but the
amount of money and time Americans spend on cable suggests that they receive substantial
value from these packages—they  to pay for HBO. 

,  note 48.
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statutes,63 which originally rose during the era of Standard Oil and
railroad cartels in order to keep companies from creating a monop-
oly that restrained trade.64 In furtherance of these laws, regulators
not only watch for agreements or conduct between two or more
companies that restrain trade,65 but also review mergers to assess
whether they will enhance or restrain competition.66 

Antitrust laws provide the most robust means for regulating a
cable company’s size, but, as is the case with all federal merger ap-
provals,  the way the merging companies and regulators define the
relevant market determines whether regulators will allow the com-
panies to merge. When companies plan to merge, they usually must
file paperwork with federal authorities under the Hart-Scott-Rodino
Act, which amended the Clayton Antitrust Act.67 The DOJ or FTC
then use the Herfindahl-Hirschman Index (HHI) to accurately
measure the merger’s effect on market concentration. The HHI pro-
vides a number between 0 and 10,000 for market concentration,
with higher numbers demonstrating greater market power in fewer
hands.68 Regulators have termed markets between 0 and 1500
points “not concentrated,” markets between 1500 and 2500 “moder-

63. The three primary statutes are the: (1) Sherman Antitrust Act, Pub. L. No. 107-203,
26 Stat. 209 (1890) (codified as amended at 15 U.S.C. §§ 1-7 (2012)), which prohibited
businesses from engaging in anti-competitive conduct; (2) Clayton Antitrust Act, Pub. L. No.
63-323, 38 Stat. 730 (1914) (codified as amended at 15 U.S.C. §§ 12-27 (2012) and 29 U.S.C.
§§ 52-53 (2012)), which first established provisions for the government to block mergers; and
(3) Federal Trade Commission Act, Pub. L. No. 63-203, 38 Stat. 717 (1914) (codified as
amended at 15 U.S.C. §§ 41-58 (2012)), which established the FTC. 

64. Standard Oil Co. of N.J. v. United States, 221 U.S. 1, 52 (1911)
(introducing the “three evils” of monopolies the public cried out against at English common
law: higher prices, reduced output, and reduced quality).

65. 15 U.S.C. §§ 1-2 (2012). 
66.  § 18. 
67.  § 18a.
68. Market concentration “is calculated by squaring the market share of each firm compet-

ing in the market and then summing the resulting numbers.” ,
DOJ: ANTITRUST DIVISION, http://www.justice.gov/atr/public/guidelines/hhi.html [http:// perma
.cc/3B5Q-9WZ8] (last visited Sept. 27, 2015). For example, for a market in which there are
four firms with market shares of 30 percent, 30 percent, 20 percent, and 20 percent, respec-
tively, the HHI would be calculated as follows: 302 + 302 + 202 + 202 = 900 + 900 + 400 + 400
= 2600.  Thus, the HHI would be 2600, making this a highly concentrated market. 

Exhibit 69       Page  57 
1344



2015] MEASURING MONOPSONY 313

ately concentrated,” and markets over 2500 points “highly concen-
trated.”69 In determining whether a merger is concerning enough to
give rise to suit, the DOJ and FTC consider both (1) whether the
market is already highly concentrated and (2) how much the merger
would increase market concentration.70 For instance, an increase of
more than 200 points in a highly concentrated market is “presumed
to be likely to enhance market power.”71 In less concentrated mar-
kets, regulators look for a greater increase in market concentration
before they are concerned.72

Federal policy does not inhibit firms from combining, except when
the new firm could unreasonably restrain trade.73 For instance, reg-
ulators famously blocked AT&T’s attempted purchase of T-Mobile
out of concern that the merger would take away a valuable competi-
tor in an already concentrated market and essentially allow a
“duopoly”74 between AT&T and Verizon.75 However, regulators often
approve mergers with certain requirements, such as divestiture of
some of the merged company’s assets. When American Airlines
merged with U.S. Airways, for example, it divested itself of some of
its gates and flights at Ronald Reagan Washington National Airport
because the combined company would have had an inordinate
presence compared to other airlines.76

69.
70. HORIZONTAL MERGER GUIDELINES,  note 11, at 7. 
71.  at 19.
72.
73.  (discussing the lack of concern for mergers in less concentrated

markets). 
74. Just as in a monopoly where one company controls most of the market, a duopoly

exists where two companies effectively control the market. George J. Stigler, 
, 48 J. POL. ECON. 521, 521 (1940).

75.  Michael J. de la Merced, , N.Y. TIMES
(Dec. 19, 2011, 4:44 PM), http://dealbook.nytimes.com/2011/12/19/att-withdraws-39-bid-for-t-
mobile/ [http://perma.cc/2V2A-EHCJ] (explaining that AT&T and Verizon Wireless would
have had almost three-quarters of the cellular market between them if AT&T had absorbed
T-Mobile).

76. Ashley Halsey III, 
, WASH. POST (Jan. 15, 2014), http://www.washingtonpost.com/

local/trafficandcommuting/american-airlines-ends-direct-service-to-17-cities-from-national-
airport-under-merger-deal/2014/01/15/345610f4-7df4-11e3-9556-4a4bf7bcbd84_story.html
[http://perma.cc/WJJ2-G9UM].
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The whole battle of a merger is often won and lost over the defini-
tion of the market itself.77 Companies seeking a merger generally
argue that they are members of a larger market in order to increase
the number of players, decrease the market concentration, and win
when the DOJ performs its HHI calculations.78 Regulators for the
DOJ or FTC who want to block the merger will define the market as
narrowly as possible, amplifying the effect of the proposed merger.79

The DOJ Antitrust Division uses the HHI to measure cable market-
to-market,80 because each franchise exists in its own mini-market
with its own natural monopoly.81 Cable companies are frequently
the only provider in their respective market.82 For instance, when
advocating for the Comcast-Time Warner Cable merger, Comcast
Vice President David Cohen correctly stated that “Time Warner and
Comcast do not compete in any relevant market,” such that any
consumer who paid Time Warner Cable would simply just start
paying Comcast post-merger, since Comcast was 

.83 To put it succinctly, where there was
never substantial competition to begin with, a merger between two
cable companies cannot make such competition worse, which the-

77.  THE ANTITRUST REVOLUTION,  note 12, at 26-29; Baker & Bresnahan,
note 14, at 7.

78. Jon Brodkin, 
, ARS TECHNICA (Apr. 8, 2014, 1:16 PM), http://arstechnica.com/tech-policy/2014/04/

comcast-without-time-warner-cable-we-cant-compete-against-google-netflix/ [http://perma.cc/
T5FE-VJD9] (noting Comcast’s statement to the FCC that, in addition to competing against
other cable companies, its relevant market includes Google, Netflix, Verizon, Apple, and
Sony).

79. Federal regulators have not yet indicated how they would define the market, but
another example would be the airline industry: regulators typically do not include train and
bus travel as adequate “substitutes” for airline travel, which would otherwise define the
market for national travel more broadly, making the airline merger less impactful. ,
Complaint at 10, United States v. US Airways, 38 F. Supp. 3d 69 (D.D.C. 2014) (No. 13-cv-
1236).

80. Kevin Roose, 
, N.Y. MAG. (Feb. 13, 2014, 9:59 AM), http://nymag.com/daily/intelligencer/

2014/02/why-comcasttime-warner-cable-should-be-blocked.html [http://perma.cc/8AN7-AX7X].
Roose notes that the telco industry has also argued that it should be considered market-to-
market.  

81. Part I.A.
82. Dibadj,  note 33;  ,

 note 17;  note 18 and accompanying text.
83. ,  note 15.
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oretically quashes any possible checks inherent in antitrust doc-
trine. 

The aborted merger between Comcast and Time Warner Cable
would have allowed the single largest cable provider in the U.S. (23
million customers) to merge with the second largest provider (11
million customers).84 Comcast had agreed to divest itself of 3 million
customers as part of the arrangement, meaning the merged com-
pany would have had just over 30 million subscribers.85 This would
have given Comcast control of one-third of all U.S. cable subscribers,
while the second-largest, Cox Communications, would have had just
5 percent of subscribers.86 A Comcast-Time Warner Cable company
would have dwarfed all others, serving twenty of the top twenty-five
markets nationwide.87

The aborted merger should have set off major alarm bells for
regulators.88 Rough estimates demonstrate that the merger would
have increased market concentration by over 500 HHI points, up to
an HHI score of 2454—almost to the DOJ’s 2500 threshold delineat-

84.  Leichtman Research Grp.,  note 7; Brian Stelter, 
, CNN MONEY (Feb. 13, 2014, 3:09 PM), http://money.cnn.

com/2014/02/13/technology/comcast-time-warner-cable-deal/ [http://perma.cc/HR5E-9TY5].
85. Stelter,  note 84. This arrangement was designed to appease regulators, but

there is little to bind Comcast long-term, and it is unlikely, given their past history of
concessions, that they will voluntarily bind themselves long-term.  notes 95-98 and
accompanying text.

86. George Winslow, , MULTICHANNEL (Aug. 6, 2012,
12:01 AM), http://www.multichannel.com/news/cable-operators/top-20-multichannel-providers/
326351 [http://perma.cc/2TE4-36SP] (citing statistics compiled by the consultancy SNL
Kagan).

87.
, ECONOMIST (Mar. 15, 2014), http://www.economist.com/news/leaders/21598997-

american-regulators-should-block-comcasts-proposed-deal-time-warner-cable-turn-it [http://
perma.cc/6DLN-C9QR].

88. Importantly, the DOJ never actually had to reveal its exact position on the merger,
as it was the FCC’s proposed order for a hearing that would have delayed the merger far
enough into the future that it became unpalatable for Comcast and Time Warner Cable to
continue.  Roger Yu & Mike Snider, ,
USA TODAY (Apr. 25, 2015, 12:27 PM), http://www.usatoday.com/story/money/2015/04/24/how-
comcast-deal-to-buy-time-warner-cable-fell-apart/26313471/ [http://perma.cc/9YR6-L2MN]
(quoting antitrust attorney Amanda Wait as stating that “the DoJ got the FCC to do the dirty
work here.... The DoJ never had to show their hand”).
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ing highly concentrated industries.89 By all calculations, such an
increase should essentially have mandated that the government
block any such merger—if they measured the merger nationally.
Although the merger was called off and the two largest competitors
did not merge, Charter Communications quickly stepped into the
breach to make its own bid for Time Warner Cable and another
provider, which would make the post-merger Charter a close second
in size to Comcast nationwide.90 This merger activity seems poised
to continue, so regulators will still have to confront the state of anti-
trust doctrine as it applies to cable mergers, which is the focus of
the next Part.

II. THE FAILURE OF CURRENT GOVERNMENT MEASURES

The fundamental problem with cable growth is that, without a
measure that tracks the company’s national footprint, and concomi-
tantly, without a legal mechanism to address this growth, cable
company growth has no limiting principle.91 If all that matters is
that a company does not create less competition in any one locality,
a single large cable company could theoretically expand to merge
with every cable provider that serves customers in an area in which
it does not. A ruling from a D.C. Circuit case interpreting rulemak-
ing by the FCC nominally limits Comcast to a 60 percent market
share,92 but even a company half this size has the potential to
dominate the cable industry.93 

National cable companies now control most local monopolies and
operate these franchises individually only with regards to pricing
for consumers: each cable company acts mostly as a national

89. Tim Fernholz, 
, QUARTZ (Feb. 13, 2014), http://qz.com/177162/why-the-time-warner-

comcast-merger-isnt-going-to-happen-at-least-the-way-it-looks-today/ [http://perma.cc/4BC2-
TGKG].

90.  note 29 and accompanying text.
91. Stucke & Grunes,  note 21, at 2. 
92.  Comcast Corp. v. FCC, 579 F.3d 1, 4 (D.C. Cir. 2009).
93.  Part III.A  Under federal antitrust laws, as long as a merger does not “un-

reasonably restrain trade,” there is no clear limit to how much of the national market a cable
company can have.
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company, not a collection of local ones.94 Moreover, there are few
contractual remedies to limit these companies’ growth. In present-
ing its merger with Time Warner Cable to the DOJ, Comcast agreed
to divest itself of 3 million of its own customers to other cable
companies,95 presumably to make the merger more palatable to
regulators.96 This arrangement mirrored Comcast’s decision when
acquiring NBC Universal in 2011 to agree to uphold the FCC’s then-
effective net neutrality rules until 2017.97 This self-imposed limit of
30 million customers would probably have expired at some point
after the merger was approved, as it is unlikely that Comcast would
have permanently limited itself to 30 million customers. After all,
a corporation could not guarantee continued growth and returns to
its stockholders if it limited itself from growing permanently.98

Therefore, not only does a limiting principle not apply to companies
like Charter Communications, but it would not have applied even
to Comcast after a certain point. Regulators are unlikely to be able
to contract out of this issue, which would primarily impact the other
side of the market: programming companies.

94.  , note 58.
95. Ryan Lawler, 

, TECHCRUNCH (Apr. 28, 2014), http://techcrunch.com/2014/04/28/
comcast-twc-charter/ [http://perma.cc/2W5M-G9RD]. Time Warner would give Charter 1.4
million customers, Time Warner and Charter would “trade” about 1.6 million customers to
increase Charter’s overall geographic reach, and Comcast would spin off 2.5 million customers
into a new company, two-thirds of which Comcast would own and one-third of which Charter
would own. 

96. , CNBC (Apr. 28,
2014, 10:35 AM), http://www.cnbc.com/2014/04/28/comcast-strikes-deals-to-divest-39-million-
subscribers.html [http://perma.cc/DV3R-2KSV].

97.  Emily Siner, ,
NPR: ALL TECH CONSIDERED (Feb. 13, 2014, 3:24 PM), http://www.npr.org/blogs/alltech
considered/2014/02/13/276453747/how-the-big-cable-deal-could-actually-boost-open-internet-
rules [http://perma.cc/X3H4-UEWM]. Courts have since struck down these rules.  Verizon
v. FCC, 740 F.3d 623, 628 (D.C. Cir. 2014). Because Comcast contracted with the FCC to abide
by the rules, however, they remain in effect with regards to Comcast, and any Time Warner
Cable customers it picks up in the merger through 2017.  Siner, .

98. Comcast ultimately is beholden to its shareholders and would be leaving profits on the
table by permanently limiting its growth. , Dodge v. Ford Motor Co., 170 N.W. 668,
684 (Mich. 1919) (establishing the principle that, generally, a company’s duty is to maximize
shareholder value).
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Many early responders focused on the costs the Comcast-Time
Warner merger would extract from consumers,99 but no cable com-
pany would practically be able to raise the price on its customers
without risking losing those customers.100 The true cost of a merger
between such large cable companies would probably be to program-
ming companies, the other side of the cable market. Cable is a
classic example of the two-sided market, meaning that cable com-
panies both transact with programming companies (nationally) and
deliver their product to consumers (locally).101 If there is no check on
the cable companies, they will gain  power and a much
stronger bargaining position with programming companies. If a
cable company like Comcast had been allowed to merge with Time
Warner Cable, it would have represented a full one-third of all U.S.
cable customers—and the  one-third of those custom-
ers, given that it would have controlled twenty of the top twenty-five

99. , , FREE PRESS,
http://www.freepress.net/resource/105883/join-fight-stop-comcast-time-warner-cable-merger
[http://perma.cc/JUG3-S8MZ] (last visited Sept. 27, 2015).

100.  Matt Richtel & Brian Stelter, , N.Y. TIMES
(Aug. 23, 2010), http://www.nytimes.com/2010/08/23/business/media/23couch.html [http://
perma.cc/95TH-AFG9] (quoting Comcast CEO Brian L. Roberts describing cable-only cus-
tomers as “very price-sensitive,” meaning they react strongly to changes in price). Much has
been made of the increase in cable “cord cutters,” the industry colloquialism for those who,
while not actually cutting their cable cords, forego cable and instead rely primarily on
Internet streaming video services for their entertainment. , Timothy Stenovec, 

, HUFFINGTON POST (Apr. 17, 2014, 3:44 PM),
http://www.huffingtonpost.com/2014/04/17/netflix-cable_n_5168725.html [http://perma.cc/
226B-BFXY]. This is somewhat misleading, as the true cost may be borne in younger
customers who become accustomed to living without cable, choosing “over the top” video
services like Apple TV or Google Chromecast, rather than current cable customers choosing
to “cut the cord.”  Joan E. Solsman, 

, CNET (Sept. 10, 2014, 9:00 PM), http://www.cnet.com/news/cord-cutter-wannabes-
are-still-a-small-group-but-growing/ [http://perma.cc/4B3M-EC6V]. This is in part because of
the careful dance cable companies have undertaken to make sure that they do not raise prices
on consumers past their willingness to pay, and why customers enter their zip code in order
to get the price of a cable package that “their” market will bear. The chance, therefore, that
an enlarged company is suddenly able to charge these customers more, without losing their
business, remains unlikely. Additionally, most cord-cutting customers will continue to need
internet service, which most often comes from their cable provider.

101.  Mark Armstrong, ,
 RECENT DEVELOPMENTS IN ANTITRUST: THEORY AND EVIDENCE 39 (Jay Pil Choi ed., 2007).

Exhibit 69       Page  63 
1350



2015] MEASURING MONOPSONY 319

markets.102 Cable companies of this size would have substantial
leverage over Disney, for instance, which owns ESPN. The merged
Comcast could have decided it wanted to pay less to purchase
ESPN103 for its customers in New York, Chicago, and Los Angeles,
and would have had a fairly good chance of extracting money from
ESPN by threatening to cut off customers in these markets. As will
be explained herein, the negotiations then become a matter of which
company can outlast the other.104 

Laissez-faire economic markets only work when each player is a
price taker.105 When there are many players in the market, each of
whom is fairly similar to one another, they are forced to  the
prices set by the market, rather than set the prices themselves.106 If,
on the other hand, a company is able to affirmatively set its own
prices, regardless of the actions of consumers or their competitors,
they are beholden to no one, and the theory of perfect competition
breaks down.107 A large enough cable company could have the power
to dictate pricing terms to programming companies such as Viacom,
the Walt Disney Company, News Corp., Time Warner, and CBS.108

102. ,  note 87.
103.  Ross & Maglio,  note 23 (noting ESPN’s high cost per subscriber).
104. The fact that Comcast depends on subscribers for its income, rather than advertisers,

as its programming counterparts do, would give it substantial leverage allowing it to weather
the storm of public opinion much longer.  notes 110-14 and accompanying text.

105. , INVESTOPEDIA, http://www.investopedia.com/terms/p/perfectcom
petition.asp [http://perma.cc/PM73-SKYZ] (last visited Sept. 27, 2015) (explaining the concept
of price takers). In the economic ideal of perfect competition, all sellers in the market should
be “price takers,” meaning they all buy and sell products at the same equilibrium price. When
there are 1000 firms that all sell the same widget and buy the same parts to make it, no one
can truly charge more than the other 999 because customers will buy from any number of
them—the firms all “take” the same price at which they buy and sell. When one of these 1000
sellers is more powerful than the others and can dictate what this equilibrium price is, raising
it without customers being able to buy from the other 999, there are serious theoretical and
real-world economic problems. WAYNE C. CURTIS, MICROECONOMIC CONCEPTS FOR
ATTORNEYS 9-10 (1984).

106. CURTIS,  note 105, at 9-10.
107. , LIVING ECON., http://livingeconomics.org/

article.asp?docId=319 [http://perma.cc/Z46M-89V5] (last visited Sept. 27, 2015).
108. Viacom owns over 160 cable channels including MTV, VH1, Nickelodeon, Comedy

Central, and Spike TV. , FREE PRESS, http://www.freepress.net/
ownership/chart [http://perma.cc/2HMT-9KSH] (last visited Sept. 27, 2015). Walt Disney
Company owns EPSN, Disney, ABC Family, and minority stakes in A&E, Lifetime, and the
History Channel.  News Corp. owns FOX, Fox News, and twenty-five other cable channels.

 Holding power over these entities  the ball game for cable.
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The company could, for instance, decide that it no longer liked the
idea of paying $5.54 per customer to ESPN,109 one of the highest
cable rates. The cable company would thus have the power to shut
out sports fans.

Comcast-Time Warner Cable would have represented over a third
of the nationwide customer base, and a merger between Charter and
Time Warner Cable would give the merged company close to a
quarter of customers nationwide—if negotiations with programming
companies break in a way that the cable company does not find
favorable, it could simply black out that station to its customers.
Even if the cable company were to  in the court of public opinion
and take the lion’s share of the blame for the blackout, it still de-
pends primarily on cable subscribers for its revenues, rather than
advertisers.110 If the top markets cannot watch ESPN, for example,
its advertisers will walk away more quickly than the cable com-
pany’s customers.111 Cable has spent a lot of time and money to lock
consumers into its ecosystem: consumers have a difficult time
switching proprietary cable boxes, incur costs in switching to satel-
lite, and, because of the buy-in they have already made with the
company, are simply less likely to walk away from their cable com-
pany over what they perceive as a temporary blackout.112 If a cable
company controls  geographic areas, but not all, and if pro-
gramming companies know they are dealing with several different

109. Ross & Maglio, note 23.
110. Tasneem Chipty & Christopher M. Snyder, 

, 81 REV. ECON. & STAT. 326, 333 (1999)
(calculating the profit functions of programming companies based almost entirely on their
income from advertisers, and noting that, although other revenue represents a growing por-
tion of their revenue, “advertising revenue continues to be the largest portion of supplier
revenue”).

111. Hazlett,  note 16, at 65 n.222 (defining elasticity of demand as the percentage
change in quantity demanded for a percentage change in price). Although cable customers are
somewhat demand-elastic, meaning they respond to price changes, they are not as sensitive
as advertisers. Steven C. Salop et al., 

 31 n.60 (Time Warner,
Working Paper, 2010), http://97.74.209.146/downloads/broadcaster_brinkmanship.pdf [http://
perma.cc/YDH3-ZU9Y] (discussing how advertisers will depart from cable much more quickly
than customers).

112. Andrew S. Wise & Kiran Duwadi, 
 1 (FCC Media Bureau Staff,

Working Paper No. 2005-1, 2005), https://apps.fcc.gov/edocs_public/attachmatch/DOC-255869
A1.pdf [http://perma.cc/DYK3-EDTP].
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MSOs with about the same power nationwide, that begins to look
like a fair market.113 But there is little chance programming
companies can afford to face off against the largesse of a sufficiently
big cable company without harming their profits.

It seems obvious, then, that the typical response from most pro-
gramming companies would be to merge themselves.114 If Comcast-
Time Warner Cable had wanted to use its 30 million subscribers as
its ammunition, a Disney Company merged with Viacom could
threaten to cut families off from ESPN, VH1, TLC, and Nickelodeon
all at once. If the whole family is missing their favorite channels,
they will be quicker to call DirecTV, and this will look more like a
competitive market. Herein lies the other side of the coin that
result’s from cable’s lack of a limiting principle.

When faced with this scenario, most programming companies are
likely to consider mergers to increase their own size, and, conse-
quently, their nationwide negotiating power. It is unclear that they
may do so, but it is not for lack of trying. Rupert Murdoch an-
nounced that his 21st Century Fox proposed to acquire Time
Warner, Inc. over the summer of 2014.115 Although Time Warner
ultimately rejected Murdoch’s advances, critics were nearly unani-
mous in their position that the merger would have created antitrust
issues for regulators by concentrating too much media in the hands
of one company. This is because programming companies are mea-
sured nationally, and if they were measured locally, Time Warner’s
products compete   with those of 21st Century
Fox—most cable packages actually group CNN and Fox News near

113.  notes 101-04 and accompanying text. 
114. THE ANTITRUST REVOLUTION,  note 12, at 51.
115. Time Warner, Inc. is a separate entity from Time Warner Cable. Time Warner, Inc.

owns Warner Brothers Television, the CW Network, TBS, TNT, Cartoon Network, and HBO.
,  note 108. All future references to “Time Warner” concern

Time Warner, Inc., while the company involved in cable acquisition continues to be referred
to as “Time Warner Cable.”
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one another.116 The combination of the two companies would have
given 21st Century Fox control over a substantial portion of the pay
cable packages, and thus they would probably have too much lever-
age over cable providers.117 This is not to suggest that regulators
counter cable company mergers by allowing programmers to bulk up
as well; the regulations currently in place to limit this growth are
there for a good reason and should remain in place. On the contrary,
cable companies should be held to the same standard, not handed
a loophole by virtue of having separate franchises in each market. 

Given that there is an increasingly small contingent of major
television and movie studios,118 the market is already what regula-
tors would call “highly concentrated.”119 Since it is so concentrated,
regulators are much more likely to scrutinize a programming mer-
ger and sue to block it because it harms competition in the national
market. Current programmers would thus be locked into their
current sizes, while cable companies could be allowed virtually
unlimited growth nationwide.

The real fear, however, stems from the belief that the market
operates best when these two sides compete on a fair playing field

 to provide the lowest cost and the highest level
of service for their customers. This is the accidental enshrinement
of unfairness mentioned in the Introduction. Federal antitrust law
tends to favor cable companies because the rights of way awarded
to cable companies—which created a natural monopoly—were in-
tended for small providers, not national conglomerates. This has
granted these cable companies exceptional power over the other

116. , Ryan Chittum, , COLUM. JOURNALISM REV.
(July 17, 2014, 4:04 PM), http://www.cjr.org/the_audit/murdoch_and_time_warner.php [http://
perma.cc/3HXV-72CC] (noting in its secondary headline that “[a]s pipes companies merge,
another round of media consolidation [begins]”); Michael Liedtke, 

, ASSOCIATED PRESS (Aug. 5, 2014, 10:26 PM), http://bigstory.ap.org/
article/21st-century-fox-abandons-pursuit-time-warner [http://perma.cc/88D6-M6JL]; Andrew
Ross Sorkin & Michael J. de la Merced, , N.Y.
TIMES (July 16, 2014, 7:02 AM), http://dealbook.nytimes.com/2014/07/16/rupert-murdoch-said-
to-have-made-offer-for-time-warner/?_r=0 [http://perma.cc/TV5B-8JPA] (noting that Murdoch
did plan to spin off CNN, a Time Warner-owned station, to another company in order to avoid
antitrust concerns, particularly because of the influence of his own Fox News).

117. Stucke & Grunes,  note 21, at 4.
118. ,  note 108.
119.  Part I.B.2.
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market players and programmers, who, by these same laws, cannot
combine to become much larger than they already are.

Why should consumers and regulators fear this result? After all,
the very definition of a natural monopoly means that it may in fact
be economically more efficient for everyone to get their cable from
one enormous company.120 However, even if consumers do not feel
the full brunt of the effects for some time, the approval of the mer-
ger of large cable companies could have far-ranging consequences
for antitrust and telecommunications (telco) mergers. Economic
regulatory theory recognizes two principal and competing goals:
efficiency and equity.121 Regulators are constantly trying to ensure
that markets run as efficiently as possible. This means they want to
reach “equilibrium,” the point at which the cost to the producer of
producing each additional unit (“marginal cost”) is  to the
benefit of that unit to the consumer (“marginal benefit”), such that
everyone who values an item at or above the marginal cost will buy
the product, and others will not. Everyone is happy, either buying
or not buying based on their prerogative.122 

At the same time, other regulators would structure for maximum
equity.123 The degree to which a consumer’s marginal benefit ex-
ceeds what they paid for an item is called their “surplus.” Producers
also have surplus, the degree to which they can sell a product for
more than it costs to produce. There is a “total surplus” calculating
the surplus across all consumers and producers.124 Equity is the
distribution of this surplus—who benefits more and who benefits
less when prices are lower than value, or prices are higher than
what it costs the producer to sell it.125 Cable regulations allow a
sufficiently large company to ignore both of these prerogatives, and
consumers and programmers would pay for it.

120.  Part I.A. 
121.  Kenneth G. Elzinga, 

, 125 U. PA. L. REV. 1191, 1191-92 (1977);  Part I.A.
122. SAUL ESTRIN ET AL., MICROECONOMICS 3-5 (5th ed. 2008).
123. SAMUELSON & NORDHAUS, note 45, at 37-38.
124. ROGER A. ARNOLD, ECONOMICS 88 (12th ed. 2014). 
125.  at 74-76.
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A cable merger thus has the potential to create two sets of losers:
other cable industry competitors would lose because programming
companies, as explained below, are not going to absorb the costs the
larger company extracts from them, so they are going to pass them
along to smaller, weaker cable companies. Programming companies
are also going to lose because not all market players will be price
takers.126 From an equity standpoint, one cable company could con-
trol 20 million subscribers, controlling the way that almost a quar-
ter of the country accesses cable.127 If a merged company is able to
force lower prices on programmers, programmers will pass this cost
on to all smaller cable providers, who will in turn pass those costs
on to their consumers. Any customer not within the service area of
the largest competitor will likely pay more in the long term for their
cable, by virtue of their provider being a fraction of the size of the
biggest players. Furthermore, the largest cable companies are not
likely to pass their own gains on to their customers128—their prices
will remain the same, with the company pocketing the money it
receives as profit.129 Such a merger thus also threatens efficiency.
Current laws do not seem to limit the size of cable providers at all,
but national content providers are limited by traditional antitrust
doctrine, keeping them from competing with cable companies that
may, by law, grow unchecked. This does not ensure that all firms in
the market are price takers, which is economists’ goal for antitrust
law.130

126.  notes 105-07 and accompanying text.
127. ,  note 1. 
128. Spencer Woodman, 

, VERGE (Jan. 26, 2015, 11:46 AM), http://www.theverge.com/
2015/1/26/7878239/comcast-twc-fcc-merger-letters-politicians-ghostwritten [http://perma.cc/
3Y57-7WS9] (quoting Columbia University Law Professor Tim Wu that, in the case of the
Comcast-Time Warner Cable merger, “Comcast could have said this merger will lower prices
and committed itself to lower prices but it has made no sign that it will do this”). 

129. Of course, each negotiation between a programming company and a cable provider
over rates will lead to slightly different outcomes for consumers—there is nothing to guaran-
tee that a programming company gives the same price to each cable company. Nor should
there be; that is properly within the realm of negotiation. This Note will demonstrate,
however, that there is a  difference in the negotiating power of an entity like the
merged Comcast and another like Cox, which has one-sixth as many customers.

130. Elzinga,  note 121 (discussing economists’ goal of maximizing efficiency, which
results in maximizing total output). 
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This is the heart of Carl Chicago and Wendy Williamsburg’s hypo-
thetical problem. Wendy is served by Cox Communications, while
Carl is a Comcast customer. If Comcast had merged, it would have
been able to extract higher gains for itself in the form of profit. Carl
would not see any of this money but, as a result, he would have
experienced the ups and downs of negotiations on Comcast’s terms.
Wendy’s cable provider, on the other hand, does not have the power
to negotiate these terms, so she has all of the channels, but her
cable company has to pay more for the profits Comcast extracts from
CNN and Cartoon Network. Even though the Comcast-Time Warner
Cable merger did not come to pass, this remains an enforcement
loophole. Regulators ought to consider cable’s national power to pre-
vent customers from experiencing such wildly different results
based on where they live. 

III. THE DOJ MUST MEASURE BOTH CABLE MONOPOLY AND
MONOPSONY WHEN CALCULATING THE HHI (AND REJECT A

MERGER EXCEEDING EITHER THRESHOLD)

The lack of adequate legal enforcement to stop current mergers
is concerning. Beyond a few limited FCC rules, the lack of any
future limiting principle to keep operators from expanding nation-
ally is potentially disastrous.131 Our procompetitive antitrust laws
are the best defense against these anticompetitive practices. 

This Note therefore proposes that the DOJ analyze cable, a two-
sided market, by performing two HHI analyses. The first analysis
would compare the market for cable delivery to consumers market-
to-market. The second would have regulators, for the first time,
consider the impact of the cable merger on buyer power over pro-
gramming content nationally, by determining whether the merger
would give the company monopsony power over programming
companies. If either of these HHI analyses indicates that competi-
tion would decrease as a result of the merger, the DOJ should sue
to block the merger.

One of the chief benefits of this plan is that it should be feasible
to implement without new authority from Congress; the DOJ has

131. Comcast Corp. v. FCC, 579 F.3d 1, 4 (D.C. Cir. 2009) (establishing the only current
limit on a cable company’s national market share at 60 percent).
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the authority to decide how to measure the markets, and what mar-
kets to consider.132 The dual analyses do not depend on one another
per se. They merely consider for the first time the impact of any
cable merger on both sides of the market. The DOJ conducts sep-
arate market analyses for each, and then may draw its own conclu-
sions about whether to grant approval or sue to block. This, of
course, would not necessarily stop a merger. As discussed above in
relation to the AT&T-T-Mobile and American-US Airways merg-
ers,133 litigation follows a DOJ lawsuit just as often as settlement or
abandonment of the merger attempt. No plan is foolproof, but this
proposal helps ensure that the DOJ has the ability to consider all
potential market impacts when evaluating a cable merger. 

Monopoly laws are in place to prevent anticompetitive practices
by firms134 as well as mergers that will restrain competition in an
industry.135 The Clayton Antitrust Act, as amended by the Hart-
Scott-Rodino Act,136 prohibits any merger from taking place if it
would substantially reduce competition in any one market,137 as
measured by the HHI described above. Competitive advantages giv-
en to large cable conglomerates, but disallowed to their strongest
market opponents, ought to be considered to violate the antitrust
laws for several reasons. 

First, there could never be any effective competition if program-
ming companies know that they are prohibited from becoming any
larger while cable companies are essentially unlimited in their
growth.138 Second, if the most powerful cable company could dictate,
rather than merely negotiate, prices, it would be difficult for other
cable companies to retain current levels of pricing and services. The

132. 15 U.S.C. § 18a (2012); HORIZONTAL MERGER GUIDELINES,  note 11. 
133.  notes 73-76 and accompanying text. 
134. Sherman Antitrust Act, 15 U.S.C. §§ 1-7 (2012). These are also often termed practices

“in restraint of trade.”
135. Clayton Antitrust Act, 15 U.S.C. §§ 12-27 (2012);  29 U.S.C. §§ 52-53 (2012).
136.  notes 67-72 and accompanying text (describing the application of the Hart-

Scott-Rodino Act in further detail).
137.  notes 67-72 and accompanying text.
138. Stucke & Grunes,  note 21, at 2-3. 
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very basis for a competitive market is the idea that no single player
in the market has the ability to set prices—in other words, all
companies are “price takers.”139 Whenever one company can affect
what its competitors will pay through its own actions, it is no longer
a price taker, and the market suffers.140 Regulators need to be able
to limit such uninhibited growth, and the antitrust laws provide
them with the tools necessary to do so.

The FCC previously tried to use its own regulatory authority to
limit the growth of cable, with disastrous results. In 1992, Congress
passed the Cable Television Consumer Protection and Competition
Act to require cable systems to carry local broadcast signals141 and
keep cable operators from charging local broadcasters to carry the
signal.142 The Act also gave the FCC the power to limit cable pro-
vider growth:

In order to enhance effective competition, the Commission shall,
within one year after October 5, 1992, conduct a proceeding—(A)
to prescribe rules and regulations establishing reasonable lim-
its on the number of cable subscribers a person is authorized to
reach through cable systems owned by such person, or in which
such person has an attributable interest.143

After cable companies challenged the Act on its face, the D.C. Cir-
cuit held that the rule was content-neutral.144 The FCC soon set a
national ownership cap for cable providers at 30 percent of the
market, based on their econometric analysis that programming com-
panies needed to be able to access at least 70 percent of the market
to remain viable.145 

The FCC’s rule was purportedly based on an analysis of wheth-
er, if one or more cable providers denied access to a programming

139. ESTRIN ET AL.,  note 122, at 308.
140.
141. This is called the “must-carry provision.”  notes 47-51 and accompanying text

(discussing how cable companies are prohibited from transmitting an alternative local news
station to localities even if it is cheaper than carrying the local station’s signal).

142. Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No. 102-
385, 106 Stat. 1460.

143. 47 U.S.C. § 533(f)(1) (1992).
144. Time Warner Entm’t Co. v. United States, 211 F.3d 1313, 1313 (D.C. Cir. 2000) [here-

inafter ].
145. Comcast Corp. v. FCC, 579 F.3d 1, 4 (D.C. Cir. 2009).
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network, it would otherwise be able to reach alternative video pro-
grammers of a sufficient size to allow it to survive in the market.146

The underlying idea was to ensure that “no single cable operator
‘can, by simply refusing to carry a programming network, cause it
to fail.’ ”147 The FCC was to complete this analysis by considering the
“minimum viable scale,” the number of viewers a channel needs to
remain economically viable, the total number of subscribers avail-
able in the U.S. market, and the “penetration rate,” the number of
subscribers the network will actually reach and cable providers will
allow.148

The D.C. Circuit rejected the FCC’s choice of the 30 percent cap
as “arbitrary and capricious” because it failed to take into account
the increasing popularity of satellite and telco alternatives, which
serve up to 33 percent of the market.149 The court instead proposed
a cap of up to 60 percent, based on evidence that satellite and telco
alternatives meant that programming networks needed to reach
only 40 percent of cable customers to survive and remain economi-
cally viable.150 The FCC failed to rebut this evidence.151 This elimi-
nated a 30 percent subscriber cap and enshrined, for the time being,
a subscriber cap that would have allowed Comcast to double its 

 subscriber base without running afoul of FCC
regulations.152 

At first blush, this looks like the death knell for any arguments
that the government can regulate the size of a cable company until
it serves around 60 percent of the cable market. Upon closer inspec-
tion, though, there are two major reasons that the court’s rejection
of the FCC’s rulemaking authority should not burden rulemaking
under antitrust laws. First, the D.C. Circuit’s analysis of satellite
and telco alternatives concerned consumers’ ability to switch to
those services if cable simply refused to carry the programming. The
FCC’s central focus was not negotiations over rates between cable
and programming—it was to “ensure that no cable operator ... can

146. Time Warner Entm’t Co. v. FCC, 240 F.3d 1126, 1130-31 (D.C. Cir. 2001) [hereinafter
].

147. , 579 F.3d at 4 (citing 23 F.C.C.R. 2134, 2154 (2008)).
148.
149.  at 6-8.
150.  at 4.
151.  at 8.
152.
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unfairly impede ... the flow of video programming from the video
programmer to the consumer.”153 The FCC was concerned about a
long-term blackout used by the cable companies to choke off compet-
itors in the context of a larger bill 

, not about cable companies trying to extract money. The
antitrust concerns focus on the competitive negotiations between
cable and programming for their share of the total surplus.

Second, much of the D.C. Circuit’s analysis turned on the Commis-
sion’s admittedly feeble analysis that satellite was not a viable
alternative to cable.154 None of this matters in addressing the
problems of negotiating power and distribution of total surplus. If
Comcast gets a reduction in the amount it pays for ESPN, 

 will bear these costs, whether they are a cable company
like Cox or a satellite company like Dish Network.155 There is
nowhere for consumers to run (at least those who buy a package
containing ESPN). The FCC’s analysis is largely inapposite to the
current situation, but merely represents the completeness of regula-
tors’ failure to limit cable’s rise in the past. If regulators are ever
going to limit cable’s growth, they should look once again to the
nation’s antitrust laws and their application instead of the FCC’s
regulatory authority.

Most lay readers could be forgiven for not knowing monopsony—
when it was first proposed during the Comcast-Time Warner Cable
merger, most media treated it as a foreign concept.156 The concept
is basically the opposite of a monopoly: whereas a monopoly is
concerned with the power of a single seller over multiple buyers,

153. 47 U.S.C. § 533(f)(2)(A) (2012).
154. , 579 F.3d at 6-7.
155. Because satellite and telco companies must also negotiate with programming com-

panies for the prices of their shows, they are price takers as well. Therefore, if Comcast can
dictate the market, but no other purchaser of programming can do so, customers at telco and
satellite companies are hurt just as much as those at smaller cable companies. 

156. , David Ingram, ,
REUTERS (Feb. 21, 2014, 3:21 PM), http://www.reuters.com/article/2014/02/21/us-usa-comcast-
monopsony-analysis-idUSBREA1K1VI20140221 [http://perma.cc/F3JB-NBMF]. 
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monopsony is the power of a single buyer over multiple sellers.157 A
monopsonist is able to restrict the output of their product below
competitive levels—by blacking out signal, as an example—which
gives them the leverage to lower input prices below competitive
levels as well.158

Monopsony analysis is most often conducted in two situations.
First, economists examine monopsony power in the labor context,
such as various examinations of Wal-Mart’s ability, as the dominant
employer in a local labor market, to exert wage power over workers
and artificially suppress its output of paid positions.159 Monopsony
has also been applied in agricultural contexts.160 It has never been
applied to a cable merger. In fact, relatively few mergers have ever
been challenged on the grounds that they will increase buyer pow-
er,161 and few cases have ever gotten close to a finding of monopsony
violation.162

However, the power to measure monopsony is actually present in
the DOJ-FTC Horizontal Merger Guidelines.163 More careful consid-
eration of monopsony power is a fairly recent phenomenon: while
once the DOJ-FTC merely addressed the assessment of monopsony
concerns in one short paragraph, a longer discussion of buyer power

157.  2 (Directorate
for Fin. and Enter. Affairs Competition Comm., Working Paper, 2008), https://www.ftc.gov/
sites/default/files/attachments/us-submissions-oecd-and-other-international-competition-
fora/monopsony.pdf [http://perma.cc/U3GX-R3TG] [hereinafter ].

158. Roger D. Blair & Jeffrey L. Harrison, , 76 CORNELL
L. REV. 297, 305 (1991).

159. , Alessandro Bonanno & Rigoberto A. Lopez, 
 1 (presented at the Am. Agric. Econ. Ass’n Annual Meeting, July 27-

29, 2008), http://ageconsearch.umn.edu/bitstream/6219/2/469304.pdf [http://perma.cc/TWL9-
FA3W].

160. DOJ, COMPETITION AND AGRICULTURE: VOICES FROM THE WORKSHOPS ON AGRICULTURE
AND ANTITRUST ENFORCEMENT IN OUR 21ST CENTURY ECONOMY AND THOUGHTS ON THE WAY
FORWARD 8 (2012), http://www.justice.gov/sites/default/files/atr/legacy/2012/05/16/283291.pdf
[http://perma. cc/UR5E-TFCS].

161. ,  note 157, at 6-7.
162. Jonathan M. Jacobson,  13-14 (presented

at the 61st Annual Antitrust Law Spring Meeting, Apr. 12, 2013), http://www.wsgr.com/
attorneys/BIOS/PDFs/jacobson-0413.pdf [http://perma.cc/P7W6-G4TB] (noting that, with the
exception of a jury verdict sustained by the court of appeals but overturned by the Supreme
Court in , 549 U.S. 312 (2007), the
Court has never found a violation).

163. HORIZONTAL MERGER GUIDELINES,  note 11, at 32. 
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appeared for the first time in the 2010 Guidelines.164 It is time for
the DOJ and FTC to reacquaint themselves with this doctrine to
more rigorously examine cable mergers.

The agencies would conduct their analysis in much the same
manner as they do for monopoly, by measuring the number of buy-
ers available to programming companies to sell their products.165 As
monopsony is in many ways the mirror image of monopoly,166 the
key definition in this case, as in all others, is the market.167 Herein
lies the benefit of monopsony measurement—the DOJ and FTC are
to include in the market definition any 
products that consumers could turn to if the buyer restricted out-
put—in this case, in the form of a cable blackout.168 Because cable
companies typically have a natural monopoly in all of the areas
where they provide to customers, 

 to cable-line programming delivery. 
A cable company might argue that the relevant geographic mar-

ket is the same as in monopoly cases—in other words, because it
does not currently compete to  in the Chicago market with
another company it intends to merge with, its merger cannot change
this situation. However, the analysis of a monopsony measures the
number of good substitutes to which to sell 

.169 In this case, the “relevant market” from the sellers’
point of view is all the land where the merging companies provide
service to customers. In this market, post-merger, the sellers go
from negotiating with two companies in the proposed cable coverage

164. DOJ & FTC, HORIZONTAL MERGER GUIDELINES § 0.1 (issued Apr. 2, 1992,
revised Apr. 8, 1997), DOJ & FTC, HORIZONTAL MERGER GUIDELINES §§ 8, 12 (2010).
Section 12, on monopsony power, remains substantially shorter than portions discussing
monopoly power. 

165. Note that this looks substantially like the FCC rule struck down by the D.C. Circuit.
 Part III.A. However, the key difference is that the harm the regulators are working

to combat in this case is not the limitation of speech by a complete blackout, but the use of a
limited, short-term blackout to depress prices below cost for programming companies.

166.  Maurice E. Stucke, 4 (Univ. of Tenn.
Research & Creative Exch., Working Paper, 2013). 

167. Blair & Harrison, note 158, at 323-24.
168.
169.
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areas, to negotiating with only one in this coverage area. The
market for sale of programming in the proposed coverage area
would be the relevant market from the point of view of the program-
ming companies.

Finally, a cable company may claim that there is no need for the
regulators to concern themselves with its monopsony power, be-
cause it is traditionally understood that if it results in decreased
prices for consumers, monopsony is a good thing.170 Comcast, how-
ever, specifically noted that consumers would not receive lower
prices as a result of its merger with Time Warner Cable.171 There-
fore, any gains it would have made would have been, in part, be-
cause of its ability to extract lower prices from content providers, an
ability the combined Charter-Time Warner Cable, or any other large
MSO, could also have.172 Whether this power extends from the
competitor’s legitimate negotiating skills, or from monopsony power,
where it can decrease output in the form of a blackout to consumers,
is something the DOJ and FTC will have to measure if they take up
a torch for monopsony.

This plan achieves balance between the two primary concerns
animating all decisions by social planners and state economists—
efficiency and equity. One or the other of these concerns is the major
driver of economic policy for economists,173 and many economic
issues fail to appease both sets of interests.174 A plan that requires
the DOJ to conduct an HHI analysis for both sides of the relevant
two-sided market vindicates both concerns.

Economists who follow the efficiency model, many of whom fall
into the Chicago School,175 believe that antitrust laws exist not to

170. Ingram,  note 156 (quoting Professor Herbert Hovenkamp’s explanation that
monopsony is only a “problem when it threatens to decrease output”).

171.  notes 127-29 and accompanying text.
172. As with most mergers, there would also be gains from scale and efficiency—closing

down redundant factories, combining staff, and other measures. These gains are not the focus
of this Note.

173. VISCUSI ET AL., note 35, at 5. 
174.
175. The Chicago school of economics, named because of its creation through the work of

faculty at the University of Chicago, is an economic theory that argues that free markets best
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protect , but to protect , and that maximizing
the total surplus of the market is the most valuable and feasible
goal for social planners.176 Total surplus is maximized when consum-
ers get the most utility and producers sell at the highest price
possible.177 There has already been a demonstration of how allowing
a cable company to set what it is willing to pay will impact the
market—costs will rise for programming companies and will be
passed on to consumers at other cable companies, thus upsetting the
natural equilibrium where each person willing to sell at a certain
price matches each person willing to buy at a certain price.178 If this
match is lost, consumers who would buy cable at the ordinary price,
but not at this higher price, will opt out, decreasing total surplus.

Economists who are primarily concerned with equity do not be-
lieve that our antitrust laws merely exist to protect the market but
that the highest goal of this doctrine is consumer protection,179

ensuring that the total surplus is distributed roughly equally among
consumers.180 In this context, it is perhaps even easier to see how
the natural endpoint of the current law leaves consumers unpro-
tected. By making sure that programming companies are on roughly
the same footing, and that cable companies are in roughly the same
bargaining position, this proposal ensures that consumers nation-
wide, who do not have any realistic choices among cable companies,
will have roughly the same experience for roughly the same price.

Counterarguments and alternatives to the proposal in this Note
are not as compelling. Although there have been previous economet-
ric analyses concluding that the post-merger cable company might

allocate resources with minimal government intervention, and prizes total surplus as the
most valuable measure of economic welfare.  Richard Ebeling, 

, FREEMAN (Dec. 1, 2006), http://fee.org/freeman/detail/
milton-friedman-and-the-chicago-school-of-economics [http://perma.cc/9JEW-B92Q].

176. Daniel L. Rubinfeld, ,  HOW THE
CHICAGO SCHOOL OVERSHOT THE MARK: THE EFFECT OF CONSERVATIVE ECONOMIC ANALYSIS
ON U.S. ANTITRUST 51, 51 (Robert Pitofsky ed., 2008).

177. Elzinga,  note 121, at 1192-94;  notes 124-25 and accompanying text. 
178.  notes 127-29 and accompanying text. 
179. Neil W. Averitt & Robert H. Lande, 

, 65 ANTITRUST L.J. 713, 713-15 (1997). 
180. Elzinga,  note 121, at 1192-94.
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be the one to lose ground, these studies are outdated and do not
resolve the fundamental equity distribution problems. Further, the
concept of a luxury tax on the post-merger profits of a cable com-
pany deemed “too large” presents line-drawing problems and puts
social planners into a dangerously active position. Finally, despite
advancements in over-the-top video alternatives like Apple TV or
Netflix, consumers still depend on cable, and would not be as
empowered to cut the cord as commentators suggest.

Some of the most common counterarguments to putting legal
structures in place to protect consumers from the unimpeded growth
of cable fail to take into account just how unprotected the current
market is. The most comprehensive examination of cable as a two-
sided market suggests that larger cable companies will actually 
ground when negotiating with programming providers.181 This point
requires some explanation. The traditional understanding in busi-
ness circles has been that “downstream concentration is negatively
correlated with upstream profitability.”182 This simply means that
as downstream providers, such as cable companies, become larger,
there is a negative impact on the profits that the upstream program-
ming companies see as a result.183 Tasneem Chipty and Christopher
Snyder used the profit functions of roughly twenty-one providers
over a nine-year period to estimate the impact of a cable merger on
those profit functions.184 The authors concluded that merging actual-
ly worsens the cable company’s bargaining position relative to the
programming company.185 The only reasons cable companies merge,
they argue, are for the efficiencies they gain and the money they
save—they can combine physical properties and sell unnecessary

181. Chipty & Snyder,  note 110, at 326. 
182.
183. , Douglas G. Brooks, 

, 1 INDUS. ORG. REV. 151, 160 (1973); Robert D. Buzzell et al., 
, 53 HARV. BUS. REV. 97 (1975), https://hbr.org/1975/01/market-

share-a-key-to-profitability [http://perma.cc/MQ9N-CWS9]; Steven H. Lustgarten, 
, 15 REV. ECON. & STAT. 125, 130-31

(1975).
184. Chipty & Snyder,  note 110, at 328-32.
185.  at 337-38.
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buildings, eliminate redundant jobs, and free up those resources for
the rest of the market to use.186

There is good reason to dispute the conclusion that Chipty and
Snyder reach, or at least to doubt that it solves the problem of
growing cable companies. To begin with, they conducted the study
in 1999, using panel data187 that ended in 1992.188 At that time,
cable companies were significantly smaller than they are in 2015,
and there was more competition on the whole: there were both more
cable providers and more programming companies,189 making the
power concentration of both in relation to one another much lower.
The authors estimated that “for the bargaining effect to be positive
... cable providers would need to serve ... [at least] 39.1 million
subscribers.”190 This number may have been inconceivable in 1991,
but Comcast would have been within striking distance post-merger,
and nothing stops another company from reaching the same thresh-
old.191 Furthermore, even if Chipty & Snyder were correct, the equi-
ty concerns remain, but are just reversed. That is, if a larger
company had to pay  instead of  than other providers, and
therefore its customers paid more than the rest of the people in the
market, economists and social planners would consider this just as
unpalatable from an equity standpoint as the larger company’s

186.
187. Panel data compares explanatory variables across one independent variable over a

long period of time. In this case, the cable companies’ dataset consisted of the same variables
drawn from each company over a period of between five and nine years. 
(discussing the dataset used for their study).

188.  at 333.
189. The authors measured twenty-one cable companies. 
190.  at 337.
191. Cox Communications has 5.91 million customers.  News Release, Cox Enter-

prises, Cox Sees Lowest Customer Churn in Its History (July 26, 2007), http://coxenterprises.
mediaroom.com/index.php?s=26244&item=67835 [http://perma.cc/KQ8W-HN94]. Charter
Communications would have had 8.2 million subscribers after the pre-merger divestitures
from Comcast and Time Warner Cable. Cynthia Littleton, 

, VARIETY (Apr. 28, 2014, 4:41 AM),
http://variety.com/2014/
tv/news/charter-to-become-second-largest-cable-operator-in-divestiture-pact-with-comcast-
1201165594/ [http://perma.cc/G9LS-N6RY]. 
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customers paying less192 and other customers paying more. Whoever
pays more, they are no longer equal.

Other counterarguments similarly fail to examine the present
nature of the cable market and the previous failures of regulation.
Commentators, such as Gary Wax, have argued that the best way
to deal with large cable companies would be to impose a luxury
tax.193 The proposal would have the FCC194 arrange to collect excess-
profits taxes from cable companies in lieu of regulation. This ap-
proach certainly has some positive attributes, particularly its
recognition of the FCC’s failure to implement effective ownership
caps. The proposal instead encourages bargaining between regula-
tors and companies that harnesses the companies’ natural inclina-
tion to expand and simply collects a (small) portion of that profit to
share with consumers.195 It also addresses Judge Posner’s argu-
ments in favor of natural monopolies, in which he opined that social
planners, lacking any real concept of economics and held sway by
third-party interests, were inadequate to determine what regulation
should attach to industries.196 

The problem with Wax’s concept is that there is no true indication
as to where the line should be drawn with regards to “excess prof-
its.” In other words, the big question would always be, “When is
Charter making outsize profits 

?” This is a line-drawing
issue that ultimately requires the FCC to determine when size
creates such outsized profits, and when a firm might have reached

192. Bear in mind that the reference to “customers” is mere shorthand. Comcast customers
would, in all likelihood, pay the same amount they always have, with the company itself
capturing the gains. Comcast has made no representations that a merger will improve costs
for consumers.  , COMCAST, http://corporate.comcast.com/
images/Public-Interest-Benefits-Summary.pdf [http://perma.cc/VNU3-AU9V] (last visited
Sept. 27, 2015). 

193. Gary Wax, ,
28 LOY. L.A. ENT. L. REV. 159, 163 (2008). 

194. The local franchising authorities would be responsible for levying the taxes, and the
money would go directly to local coffers.

195. Wax,  note 193, at 202.
196. Richard A. Posner, , 21 STAN. L. REV. 548, 549-50

(1969).
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that size through vigorous competition—the exact same threshold
deemed “arbitrary and capricious” by the D.C. Circuit.197 Deciding
that something is “too big” or too anti-competitive to survive also
goes against the HHI analysis the regulators perform on every
merger; if a firm could be deemed too large per se, the DOJ and FTC
would never have used the HHI in the first place.

Other commentators argue that, were the worst to pass and were
cable to become a product consumers were sufficiently unhappy
with, they would have ample opportunities to switch to other op-
tions—telco and satellite alternatives,198 over-the-top devices like
the Apple TV or Google’s Chromecast, and the myriad streaming
options available on most personal computers.199 These options are
simply not replacements. Cable retains advantages, such as the
solicitude of the local franchising authority, and an incumbency of-
ten supported by local franchising laws and requirements that
protect cable (as opposed to the alternatives discussed above).200

Satellite and telco will never enjoy these advantages, and their
customers would lose just as much if a merged company forced
ESPN to raise prices on its competitors. 

An over-the-top provision is also not a cure-all. Cable companies
have worked hard to keep streaming companies and products from
getting access to sports programming, one of the most lucrative and
widely viewed cable products.201 The late-breaking introduction of
streaming applications by some of the strongest players—the cable
stations HBO and Showtime, and the broadcast network CBS—that

197.  Comcast Corp. v. FCC, 579 F.3d 1, 3 (2009).
198. Manne, note 19. 
199.  Geoffrey A. Fowler, ,

WALL ST. J. (July 15, 2014, 9:05 PM), http://online.wsj.com/articles/getting-rid-of-cable-tv-the-
smartest-ways-to-cut-the-cord-1405472757 [http://perma.cc/284Z-BWPX] (recommending that
consumers purchase a home antenna and position it towards broadcast towers or take part
in “login borrowing,” the practice of more than one household illegally sharing one user’s
credentials for a service like HBO Go).

200. Hazlett,  note 16, at 9-10.
201. Chris Welch, ,

VERGE (Aug. 4, 2014, 12:11 PM), http://www.theverge.com/2014/8/4/5967123/nfl-finally-
coming-to-apple-tv [http://perma.cc/J3ZX-CK4D]. 
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may be purchased without a cable subscription202 will surely delight
some fans. This has long been hailed as the beginning of the end for
cable, or at least the beginning of a shift of power back into consum-
ers’ hands.203

However, not only is it too early to determine these effects, but
one of the unspoken truths about cable packages versus à la carte
programming purchases is that channels like HBO actually sub-
sidize less popular but no less necessary cable channels such as the
Discovery Channel, A&E, and the National Geographic Channel.
Before Walter White, AMC’s most profitable character was probably
Michael Myers, and its  marathons, although perhaps not
a national treasure, probably deserve a space in the cable landscape
that will be effectively lost if consumers can begin to pay for HBO
on its own. For consumers with wide-ranging tastes, the cost of
these bundles may quickly add up to a cable subscription. The an-
swer must come from within the current cable structure, not outside
of it.

CONCLUSION

The Comcast-Time Warner Cable merger is no more, but no
sooner did that deal fail than Charter Communications began its
own bid for Time Warner Cable. It is clear that the merger between
massive cable MSOs is now the order of the day, particularly in an
era when they feel squeezed on several fronts by new competitors in
smaller black boxes. 

The average consumer probably does not think much about how
they receive their cable, probably not any more than Carl and
Wendy do until they are actually on the phone with one another.
But over 100 million Americans receive cable, and they spend a
substantial amount of time watching it.204 Future cable mergers are

202.  Emily Steel, , N.Y. TIMES (Oct. 16,
2014), http://www.nytimes.com/2014/10/17/business/cbs-to-offer-web-subscription-service.html
[http://perma.cc/8JKE-VCHU]. 

203.  Brian Merchant, , MOTHERBOARD (Oct. 15, 2014, 3:26
PM), http:// motherboard.vice.com/read/hbo-killed-cable [http://perma.cc/RMW4-PQRA].

204. BUREAU OF LABOR STATISTICS, AMERICAN TIME USE SURVEY SUMMARY (2015),
http://www.bls.gov/news.release/atus.nr0.htm [http://perma.cc/V3PN-VBBQ] (indicating that
Americans spend about 2.8 hours per day watching TV, the leisure activity that took up the
most time).
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going to impact all of these households whether they understand
them or not, and it is not at all clear that federal regulation is ade-
quately prepared for the long-term consequences of measuring cable
companies market-to-market. This strategy has no clear end point
for the size of Charter, Comcast, or any other cable company. It
risks throwing the cable world into one in which the largest provider
can extract money from programming companies, which comes out
of the pockets of those under lesser rule. 

The DOJ and FTC must take this opportunity to change their
measures for the future. It is too difficult to say whether Charter-
Time Warner Cable, measured nationally, would clear the threshold
of the HHI such that regulators would sue to block a similar merger
under this new rule; it is entirely possible that they could both
approve the merger and amend their market measurement process.
Whatever they do, however, they must do with the understanding
that consumer news, entertainment, and culture depend on their
next move. 

*

* J.D./M.P.P. Candidate 2016, William & Mary Law School; B.A./B.S.J., with Highest
Honors, Ohio University. I am grateful to Professor John Parman for helping plant the seed
of this idea. I would also like to thank my family for their ceaseless support, understanding,
and love. Thanks to Allie Cleaver and Matthew Chiarello for putting up with hours of work
and discussion with grace. Finally, thank you to the staff and editors of the 

, especially Christopher Kaltsas, for their tireless work preparing this Note for
publication.
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STATE RESTRICTIONS ON COMMUNITY BROADBAND  
SERVICES OR OTHER PUBLIC COMMUNICATIONS INITIATIVES 

(as of July 1, 2019)  

This list summarizes the laws of the nineteen states that still have substantial barriers to public 
communications initiatives and public-private broadband partnerships.  These measures include explicit 
prohibitions on telecommunications, cable, broadband, or combinations of these services.  They also 
include restrictions that may superficially appear to be benign—and were promoted by incumbent 
carriers as necessary to achieve “fair competition” and “a level playing field”—but are in practice highly 
discriminatory and prohibitory.1

The list does not include state laws of general applicability that apply to all local government activities 
in the state, not just to communications matters.  Nor does it include state laws that allow community 
broadband initiatives and public-private partnerships but bar or restrict their access to state broadband 
subsidies.  While we oppose such restrictions as shortsighted, unwise, and unfair—especially where they 
would prevent communities from obtaining access to substantially more robust communications 
capabilities than incumbent carriers would use the subsidies to provide—these restrictions raise different 
issues than those posed by the barriers discussed in this list.   

1. Alabama authorizes municipalities to provide telecommunications, cable, and broadband 
services, but it imposes numerous territorial and other restrictions that collectively make it very 
difficult for municipalities to take advantage of this authority or succeed if they can even get 
started.  For example, Alabama prohibits municipalities from using local taxes or other funds to 
pay for the start-up expenses that any capital intensive project must pay until the project is 
constructed and revenues become sufficient to cover ongoing expenses and debt service; requires 
each municipal communications service to be self-sustaining, thus impairing bundling and other 

1 The Federal Communications Commission analyzed a representative example of these laws in 
extensive detail in In the Matter of City of Wilson, NC, Petition for Preemption of North 
Carolina General Statute 160A-340 et seq. …, 30 FCC Rcd. 2408 (F.C.C.), 2015 WL 1120113.  
The Commission preempted the North Carolina law, finding that “[t]aken together, these 
purported “level playing field” provisions single out communications services for asymmetric 
regulatory burdens that function as barriers to and have the effect of increasing the expense of 
and causing delay in broadband deployment and infrastructure investment.” Id., at ¶ 30.  In State 
of Tennessee v. Federal Communications Commission, 832 F.3d 597 (6th Cir. 2016), the Sixth 
Circuit found that the Commission lacked authority to preempt the North Carolina law, but the 
Court did not did not question the merits of the Commission’s findings about the negative effects 
of the law.     
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common industry marketing practices; and requires municipalities to conduct a referendum 
before providing cable services.2  (Alabama Code § 11-50B-1 et seq.)   

2. Arkansas allows municipalities that operate electric utilities to provide communications services, 
except that it expressly prohibits them from providing local exchange services.  Arkansas does 
not permit other municipalities to provide communications services.  (Ark. Code § 23-17-409) 

3. Florida by imposes price-raising ad valorem taxes on municipal telecommunications services, in 
contrast to its treatment of all other municipal services sold to the public.  (Florida Statutes 
§§ 125.421. 166.047, 196.012, 199.183 and 212.08).  In addition, since 2005, Florida has 
subjected municipalities to requirements that make it difficult for capital intensive 
communications initiatives, such as fiber-to-the-home projects, to go forward.  For example, 
Florida requires municipalities that wish to provide communications services to conduct at least 
two public hearings at which they must consider a variety of factors, including “a plan to ensure 
that revenues exceed operating expenses and payment of principal and interest on debt within 
four years.”   Since fiber-to-the-home (FTTH) projects, whether public or private, often require 
longer than four years to become cash-flow positive, this requirement either precludes 
municipalities from proposing FTTH projects or invites endless disputes over whether or not a 
municipality’s plan is viable.   (Florida Statutes § 350.81) 

4. Louisiana requires municipalities to hold a referendum before providing any communications 
services and requires municipalities impute to themselves various costs that a private provider 
might pay if it were providing comparable services.  If a municipality does not hold a 
referendum, it must forgo any incumbent provider’s franchise and other obligations (e.g., 
franchise fees, PEG access, institutional networks, etc.) as soon as a municipality announces that 
it is ready to serve even a single customer of the service in question.3  The suspension remains in 

2 Referenda are time-consuming, burdensome, and costly for local governments.  Moreover, 
incumbent communications service providers often vastly outspend proponents of public 
broadband initiatives.  But as more than 100 communities in Colorado have shown, a simple 
majority referendum requirement, standing alone, is not necessarily a substantial barrier to entry.  
Applying this standard, we have removed Colorado while leaving Minnesota on our list, as 
Minnesota’s referendum provision requires a 2/3 supermajority vote.  We have also continued to 
include the referendum requirements in Alabama and elsewhere that coupled with other onerous 
barriers to entry.    

3 Municipalities typically have lower costs than private entities and do not seek the high short-term 
profits that shareholders and investors expect of private entities.  As a result, municipalities can 
sometimes serve areas that private entities shun and can often provide more robust and less 
expensive services than private entities are willing to offer.  Imputed cost requirements—a form 
legislatively-sanctioned price fixing—have the purpose and effect of driving municipal rates up 
to the uncompetitive levels that private entities would charge if they were willing to provide the 
services at issue.  Imputing costs is also difficult, time-consuming, inexact, and highly 
subjective.  As a result, imputed cost requirements give opponents of public communications 
initiatives virtually unlimited opportunities to raise objections that significantly delay and add to 
the costs of such initiatives. 
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force until the monetary value of the municipality’s obligations equal the monetary amount value 
of the obligations incurred by the private operators for the previous ten years.  (La. Rev. Stat. 
Ann. § 45:484.41 et seq.) 

5. Michigan permits public entities to provide telecommunications services only if they have first 
requested bids for the services at issue, have received less than three qualified bids from private 
entities to provide such services, and have subjected themselves to the same terms and conditions 
as those specified in their request for proposals.  (Mich. Comp. Laws Ann. § 484.2252) 

6. Minnesota requires municipalities to obtain a super-majority of 65% of the voters before 
providing local exchange services or facilities used to support communications services.   (Minn. 
Stat. Ann. § 237.19).  Also, the council of a municipality has the power improve, construct, 
extend, and maintain facilities for Internet access and other communications purposes, if the 
council finds that: (i) the facilities are necessary to make available Internet access or other 
communications services that are not and will not be available through other providers or the 
private market in the reasonably foreseeable future; and (ii) the service to be provided by the 
facilities will not compete with service provided by private entities. (Minn. Stat. Ann. § 429.021) 

7. Missouri bars municipalities and municipal electric utilities from selling or leasing 
telecommunications services to the public or telecommunications facilities to other 
communications providers, except for services used for internal purposes; services for 
educational, emergency and health care uses; and “Internet-type” services.  (Mo. Rev. Stat. 
§ 392.410(7)).   

8. Montana allows a city or town to act as an internet services provider only if no private internet 
services provider is available within the city or town’s jurisdiction; if the city or town provided 
services prior to July 1, 2001; or when providing advanced services that are not otherwise 
available from a private internet services provider within the city or town’s jurisdiction.  If a 
private internet services provider elects to provide internet services in a jurisdiction where a city 
or town is providing internet services, the private internet services provider must inform the city 
or town in writing at least 30 days in advance of offering internet services. Upon receiving 
notice, the city or town must notify its subscribers within 30 days, and may choose to discontinue 
providing internet services within 180 days of the notice.  (Mon. Code Ann. § 2-17-603).

9. Nebraska generally prohibits agencies or political subdivisions of the state, other than public 
power utilities, from providing wholesale or retail broadband, Internet, telecommunications or 
cable service.  Public power utilities are permanently prohibited from providing such services on 
a retail basis, and they can sell or lease dark fiber on a wholesale basis only under severely 
limited conditions.  For example, a public power utility cannot sell or lease dark fiber at rates 
lower than the rates that incumbents are charging in the market in question.  (Neb. Rev. Stat. Ann. 
§ 86-575, § 86-594) 

10. Nevada prohibits municipalities with populations of 25,000 or more and counties with 
populations of 55,000 or more from providing “telecommunications services,” defined in a 
manner similar to federal law.  (Nevada Statutes § 268.086, § 710.147) 
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11. North Carolina imposes numerous requirements that collectively have the practical effect of 
prohibiting public communications initiatives.  For example, public entities must comply with 
unspecified legal requirements, impute phantom costs into their rates, conduct a referendum 
before providing service, forego popular financing mechanisms, refrain from using typical 
industry pricing mechanisms, and make their commercially sensitive information available to 
their incumbent competitors.  Some, but not, all existing public providers are partially 
grandfathered.  (NC Statutes Chapter 160A, Article 16A) In 2018, the legislature added a 
requirement that “any lease by a city of any duration for components of a wired or wireless 
network shall be entered into on a competitively neutral and nondiscriminatory basis and made 
available to similarly situated providers on comparable terms and conditions and shall not be 
used to subsidize the provision of competitive service."  (Section 160A-272(d)) 

12. Pennsylvania prohibits municipalities from providing broadband services to the public for a fee 
unless such services are not provided by the local telephone company and the local telephone 
company refuses to provide such services within 14 months of a request by the political 
subdivision.  In determining whether the local telephone company is providing, or will provide, 
broadband service in the community, the only relevant consideration is data speed.  That is, if the 
company is willing to provide the data speed that the community seeks, no other factor can be 
considered, including price, quality of service, coverage, mobility, etc.  (66 Pa. Cons. Stat. Ann. 
§ 3014(h)) 

13. South Carolina imposes significant restrictions and burdensome procedural requirements on 
governmental providers of telecommunications, cable, and broadband services “to the public for 
hire.”  Among other things, South Carolina requires governmental providers to comply with all legal 
requirements that would apply to private service providers, to impute phantom costs into their prices, 
including funds contributed to stimulus projects, taxes that unspecified private entities would incur, 
and other unspecified costs. These requirements significantly detract from the feasibility of public 
projects and are so vaguely worded that they invite endless disagreements and costly, protracted 
challenges by the incumbents. (S.C. Code Ann. § 58-9-2600 et seq.)

14. Tennessee allows municipalities that operate their own electric utilities to provide cable, two-
way video, video programming, Internet access, and other “like” services (not including paging 
or security services), but only within their electric service areas and only upon complying with 
various public disclosure, hearing, voting and other requirements that a private provider would 
not have to meet.  (Tennessee Code Ann. § 7-52-601 et seq.)  Municipalities that do not operate 
electric utilities can provide services only in “historically unserved areas,” and only through joint 
ventures with the private sector.  (Tennessee Code Ann. § 7-59-316)  On February 16, 2015, the 
Federal Communications Commissions preempted the key anti-competitive provisions of § 7-52-
601.  In the Matter of City of Wilson, NC, Petition for Preemption of North Carolina General 
Statute 160A-340 et seq. and The Electric Power Board of Chattanooga, Tennessee Petition for 
Preemption of a Portion of Tennessee Code Annotated Section 7-52-601, 30 FCC Rcd. 2408 
(F.C.C.), 2015 WL 1120113.  In State of Tennessee v. Federal Communications Commission, 
832 F.3d 597 (6th Cir. 2016), the Sixth Circuit overruled the FCC’s decision, finding that the 
FCC lacked authority to preempt such state barriers. 
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15. Texas prohibits municipalities and municipal electric utilities from offering specified categories 
of telecommunications services to the public either directly or indirectly through a private 
telecommunications provider.  (Texas Utilities Code, § 54.201 et seq.) 

16. Utah imposes numerous burdensome procedural and accounting requirements on municipalities 
that wish to provide services directly to retail customers.  Most of these requirements are 
impossible for any provider of retail services to meet, whether public or private.  Utah exempts 
municipal providers of wholesale services from some of these requirements, but experience has 
shown that a forced wholesale-only model is extremely difficult, or in some cases, impossible to 
make successful.  (Utah Code Ann. § 10-18-201 et seq.)   Legislation enacted in 2013 imposes 
additional restrictions on the use of municipal bonds.  (Utah Code Ann. § 11-14-103(4)) 

17 Virginia allows municipal electric utilities to become certificated municipal local exchange 
carriers and to offer all communications services that their systems are capable of supporting 
(except for cable services), provided that they do not subsidize services, that they impute private-
sector costs into their rates, that they do not charge rates lower than the incumbents, and that 
comply with numerous procedural, financing, reporting and other requirements that do not apply 
to the private sector. (VA Code §§ 56-265.4:4, 56-484.7:1).  Virginia also effectively prohibits 
municipalities from providing the “triple-play” of voice, video, and data services by effectively 
banning municipal cable service (except by Bristol, which was grandfathered).  For example, in 
order to provide cable service, a municipality must first obtain a report from an independent 
feasibility consultant demonstrating that average annual revenues from cable service alone will 
exceed average annual costs in the first year of operation, as well as over the first five years of 
operation.  (VA Code § 15.2-2108.6)  This requirement, without more, makes it impossible for 
any Virginia municipality other than Bristol (which is exempt) to provide cable service, as no 
public or private cable system can cover all of its costs in its first year of operation.  Moreover, 
Virginia also requires a referendum before municipalities can provide cable service.  (Id.)  

18. Washington authorizes some municipalities to provide communications services but prohibits 
public utility districts from providing communications services directly to customers.  (Wash. 
Rev. Code Ann. §54.16.330)  

19. Wisconsin generally prohibits non-subscribers of the cable television services from paying any 
cable costs. Further, it requires municipalities to conduct a feasibility study and hold a public 
hearing prior to providing telecom, cable or internet services.  It also prohibits "subsidization" of 
most cable and telecom services and prescribes minimum prices for telecommunications 
services. (Wis. Stat. Ann. § 66.0422)  

For more information, please contact: 

Jim Baller, jim@baller.com, 202-833-1144 
Sean Stokes, sstokes@baller.com, 410-458-1342 
Casey Lide, casey@baller.com, 202-277-6276 
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Click! Network
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April 24,2000

333 Market Street 
San Francisco, California 94105
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Mr. Mark Crisson 
Director
Tacoma Public Utilities 
3628 South 35* Street 
Tacoma, WA 98411-0007

PricewaterhouseCoopers LLP 
333 Market Street 
San Francisco CA 94105-2119 
Telephone (415) 957 3000 
Facsimile (415)957 3394 

(415)957 33.72

April 24,2000

Subject; Click! Network Financial Performance Review 

Dear Mr. Crisson:

PricewaterhouseCoopers has completed its review of the Click! Network as outlined in our 
agreement of March 7, 2000 and is pleased to present the results of our work in the attached 
report.

We would like to thank your staff for their complete cooperation and participation throughout 
the review, All of the staff we worked with demonstrated a professional, enthusiastic 
approach to their roles in helping Click! attain its goals and serve the greater Tacoma 
community. Their success is reflected in the supportive articles in trade and general media 
publications, and in the limited customer contacts we made.

Our review was initiated by collecting and reviewing numerous construction, marketing, 
accounting, and management reports. We interviewed all of the senior managers in the Click! 
organization, including working extensively with the new General Manager Dana Toulson, 
We observed the Network Operations Center (NOC), including the head end and customer 
care operations, the set-top box inventory, programming and control area, a hub and the 
broadband interconnection point, one of the two field construction offices which initiates, 
supervises and inspects the work done on the system, and the engineering department 
responsible for the design and Multiple Dwelling Unit (MDU) buiid-out, We also worked 
with the TPU Finance Department to understand the financial control structure and the
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processes for capturing and reporting on revenues, payroll costs, accounts payable costs
journal entries and the preparation of financial statements.

Overall, the Click! Network has been deployed to date within the approved budget with 
service levels and quality equalling, and in some cases exceeding, the original plans’ The 
technical quality and redundancy is a model system. Customer service is a hallmark of the 
operation, particularly your commitment to managing provisioning expectations within an 
approximate two-week window,- then keeping the schedules you set. The extra attention to 
customer education and support is likely to enhance customer retention. Actual expenditures 
have been appropriately authorized, inspected and approved. We have identified a number of 
areas where accounting, reporting and forecasting can be improved, and many of these 
recommendations have been or are being implemented. After these accounting adjustments 
and if the business continues as planned for the remainder of 2000, revenues are forecast to 
exwed expenses before June of 2001. In total, you have provided the substance to the reality 
ofTacoma, America's#! Wired City. y

,We appreciate this opportunity to have worked with you and the Click! Network staff on this 
most important project and wish you success in your continued development of Click1 Should 
you have any questions regarding this report, or desire assistance in implementing our
recommendations, please contact Rick Van Mell at 415-957-3138.

Very truly yours,

(2)
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Click! Network Review

April 2000

Z l Z Z  aSkef T * ™  and f ovide ' “ onmendations on seven speoifle objeetives which 
can be grouped into five genera) sections. The specific objectives are provided in italics at the 
beginning of each section, The five sections are: n n a iic s a tth e

« Construction Program 
*, M arketing Program
• Financial Control, Reporting and Projected Results
• Expansion into University Place
• Clickl's Position in the Telecommunications Evolution

Construction Program

"Review actual capital construction costs to date and how they conform to the budget."

Qverall. we found the construction program to be well run and closely coordinated with vour 
marketing^ and customer service plans. By the end of 1999 your system was operational ̂ and 
by the end of 2000 all of the initial construction contemplated for the City of Tacoma in the 
current plan is on track to be complete within the authorized budget of $91 million 
Recommendations for improvement include continuing refinement of the capital budget ^  
defined in the Work Order system, into discrete tasks associated with specific Click! business 
mes and cost centers. Each task should identify specific measurable physical milestones and 
he associated spending by month. Where appropriate, each Work Order should also be linked 

to s^cific Marketing and revenue generation plans. In particular, capital spending to support 
ATV, broadband and ISP customer growth should be directly tied to the Marketing dan 

This recommendation is already being implemented for the remainder of this year the

E m k 10n the 2001-2002 byd8el> and the lon8er term financial modelling of Click!

(4)
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Marketing Program

"Compare actual CATV subscriber penetration per activated node and as a system average 
for all activated nodes in relation to the business plan goal of 25%."

The marketing program for GATV was developed with a penetration target of .25% of the 
homes passed within 18 months of node release. As of April 1, 2000, the overall penetration 
in the City of Tacoma stood just over 23%, even though only 15% of the available nodes have 
been released for subscribers for a fiill 18 months. 29 individual nodes have already exceeded 
25% penetration, and all of them have been released for one year or more. 16 of the 29 have 
penetrations between 30% and 47%. 22 nodes are between 20-25% penetration, and 16 of 
them have been open more than 300 days. 17 of the remaining 26 nodes with less than 20% 
penetration have been released.for less than 6 months, There are 8 nodes completed but not 

■ yet fully released to subscribers. At April T1, Click! had approximately 13,000 subscribers, 
with a projected year end target approximating 19,000. When the subscriber count passes 
15,575 the overall penetration for all nodes in the City will exceed 25% and this appears likely 
before year-end 2000. A ,hallmark of the marketing program has been to manage the release of 
nodes such that customers can be given an installation date within about a two week window. 
This has been accomplished with a structured, coordinated program which calculates the daily 
estimated installation effort based on the. services customers have requested and the number of 
Service Technicians available. Our primary recommendation for Marketing is the reciprocal 
of the construction recommendation; the marketing revenue generation plan should be clearly 
related to the required numbers of installations' pr circuits and their capital costs. Revenues are 
currently forecast by separate business line, and should be augmented with a- separate 
summaty page of assumptions and construction or installation milestones. Spending in the 
capital section of the business model should be identified by month, arid where considerable 
capital must be spent before revenue can be generated, the time lag should be clearly, defined 
on the assumptions page. This recommendation has been substantially incorporated into the 
Click! business model currently maintained by Marketing, and the data aligned with 
construction and Operations. Only the development of a summary assumptions and milestones 
page remains to be done. An additional recommendation is that the Click! business model 
projections be frozen for the remainder of the year 2000 and report actuals against the budget, 
A rolling forecast may also be desirable to track changes as they occur.

(5)
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Finapcial Control. Reporting and Projected Results

"Assess the management and control o f the three Click! Business Lines'actual revenues and 
expenses.

Assess the assumptions for all three Click! Business lines and associated rates of growth and 
the business plan projections that revenue will exceed expenses by June 200L

Based on the short history fo r the CATV, Business Advantage and ISP Advantage business 
lines, evaluate whether there are any obvious area of concern in financial performance 
control or reporting." . '

M  we conducted our review, we found these areas overlapped in many ways, and combined 
them into this Financial Control, Reporting and Projected Results section. For the reader to 
understand our findings and recommendations in the correct context, we believe it is 
instructive to describe the reporting and control environment as we found it.

Control Environment

First, past practice has been for Finance to provide monthly results to the Director and 
Superintendent before the division managers. Further, because the City (which provides TPU 
with its accounting systems) dqes not have an integrated financial system, the time lag for 
developing financial statements is considerable, and reports have not been distributed until late 
in the following month for March through November. This was explained as ’’waiting until 
the Board had approved the results" so there would be no distribution of unapproved 
information. While this may not be a problem for other TPU divisions, in the dynamic start-
up environment of Click! Network, the Click! Manager is placed at a considerable 
disadvantage when asked to explain any given financial result without an effective mechanism 
to evaluate the supporting details.. Another consequence of past practice and system 
limitations is the routine apparent distortion and delays in the December, January and February 
reports. For example, during our review which began in March 2000, the December results 
had just become available. The December Click! Network Operational Summary showed a

(6)
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profit of approximately $145,000 when actual cash operating costs continued to exceed 
revenues. However this was the result of several journal entries, accruals and deferrals, one 
exceeding $1 million. This page appeared in the Financial Statement package provided to the 
Board and did not contain any supporting explanation. The subsequent January summary 
showed a loss of approximately $427,000 which again did not reflect the actual operating 
results. On April 7th, the Click! Manager had not seen any February results, yet the Director 
had already seen preliihinary March results.

Actual Costs and Revenues

We believe it is important to also note that the actual control of spending for construction and 
operations appears to be functioning well, despite the limitations of the Work Order, Purchase 
Order and payroll systems. Reviews of Click! field construction management, showed a well- 
controlled systematic inanagement under unit price contracts m i rigorous design and 
inspection procedures. However, because contractors were assigned to build more than one 
part of the network when oustomer demand dictated, their invoices sometimes included work 
that covered more than one Work Order. The coding by Click! construction staff should have 
segregated these costs to the appropriate Work Order, and they usually did. Under the Work 
Order/Purchasing system however, the contractor is working under a single Purchase Order 
number, and since the control is the maximum amount of the P.O., the Work Order system 
establishes an encumbrance up to the maximum of the P.O. However, when the invoice 
distributes work done across multiple Work Orders only the original Work Order encumbrance 
is reduced. The net effect is to appear to over-run one Work Order while showing a larger 
than required encumbrance in the original Work Order. Again, this is not a control problem 
with the actual spending, but is a computer system imposed limitation which limits the ability 
of Finance to provide a more meaningful oversight role. It also limits the value of Work Order 
reports in reflecting the true status of open commitments and estimates-to-complete phases of 
the work, it is the detailed logs and spreadsheets maintained by Click! that provide the best 
control.

Revenue generation and reporting has not been an issue, and the Click! database was able to 
provide sufficient data when requested. The billing system is currently being replaced to gain

(7)
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even more ftmctionality, and, based on the prior results and the larger issues noted in this
report, we did not specifically review this conversion.

We spent considerable time with the Finance Departrnent and the Click! Manager to 
understand some of the major financial reporting issues, and to develop recommended 
solutions. Four of the largest issues involved capitalization of General and Administrative 
expenses, capitalization of connection costs for new subscribers, inter-company issues 
between Click! and Tacoma Power, and the formatting and presentation of Click! financial 
reports.

Capitalization of General and Administrative Expenses

(

The capitalization of General and Administrative expenses attributable to the construction 
program for 1999 accounted for over $1,000,000. The entire sum was shown as a credit to 
expense in the month of December. The amount was calculated based on a long-standing 
formula used by Tacoma Power which compared the ratio of capital spending to operating 
spending, and was historically designed to capitalize a maximum amount of G&A under rate- 
based rule making, The formula creates a percentage which is then applied to the value' of 
each Work Order for a division, subject to a maximum value which has been increased by 3% 
per year for about ten years. This same approach was applied by Finance for the first three 
months of 2000. The percentage factor used was 7.070%, with an individual’line item value 
limited to $94,000. Finance, as it went through the year end closing, assumed that all of the 
remaining amount in a Work Order not actually paid in 1999 would be spent in 2000, and 
added an extra $2,000,000 for possible new work orders. The net result is another projected 
charge of approximately $ 1 million for the year 2000, which was transferred by journal entry 
out of expense to capital for January, February and March of 2000 in the amount of $85,000 
per month. However, in late January when the amount to be capitalized was determined* the 
Click! Operations Manager issued Work Order revisions to close five old work order numbers 
and transfer the necessary remaining spending to five new Work Orders. The revised total 
spending for . Work Orders is $89 million, without any need for the additional $2 million 
estimated by Finance, We re-ran the formula and arrived at a monthly G&A transfer closer to 
$59,000, an annual difference of $312,000. Finance has reviewed this analysis and suggests

(8)
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reducing the monthly transfer by  $32,000 which they believe will reflect the  current 
expectations and account for the higher levels in the first quarter. We would like to repeat, this 
finding is at bottom a manifestation of a culture and pattern o f closely held financial practices, 
reporting and disconnected m anual systems, not a reflection of any individual s particular job 

performance.'

Further, the initial Click! capital program established Work Order 17013 in the amount of $1.9 
million to account for capitalized G&A. This was intended to include managers costs charged 
to operating expenses. The capitalized G&A however is going 'directly to construction-in- 
progress property accounts, and not to Work Orders. The result is that the total of the property 
accounts will be larger than the sum of the Work Orders. Since both the Capital and Operating 
Expense budgets are approved, cash control is maintained as long as total spending is less that 
the sum of the two budgets. However, the potential exists for the capitalization of G&A to 
cause the sum of the capital accounts to exceed the authorized Capital budget. (We do not 
expect that to happen based on the current information and projections.) We recommend that 
future Capital and Expense budgets plan for any expected G&A capitalization and include it 
only in the Capital budget, even if  it flows temporarily through the Expense budget accounts. 
The Expense budget should be the net spending on operating activities after the capitalized
G&A has been transferred to the capital accounts.

A related issue is the capitalization of Tacoma Power expenses. The same formula is used to 
develop a percentage which reduces Tacoma Power's expenses and charges Clickl's 
construction account - again by individual Work Order. For 2000 the proposed percentage is 
6.16%, totalling just under $1 million per year and charged at $80,000 for Jan-Mar. Click! 
management recognizes there is some level of G&A support from Tacoma Power, but they 
question if $80,000 per month is the appropriate level. The overall effect is that Clickl's 
construction has been charged a 13.23% G&A cost. This remains ah open issue.

Capitalization of Connection Costs for New Subscribers

D uring our review of the construction program and its controls we learned that cormection 
costs for new subscribers were higher than originally planned for two primary reasons. First,

(9)
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subscribers were requesting that more outlets be installed in their homes (approximately 3.5 
vs. a planned 1.5); This meant that an individual Click! Service Technician might complete 
only one or two installations per day vs. a planned three to four. Second, given a high 
customer demand for service and the unplanned extra demand on Click! Technicians, third 
party contractors were assigned to make new subscriber connections, primarily in MDUs. 
These connections were invoiced to Click! at unit rates for the "drop" from the pole to the 
house and the first outlet, plus an additional charge for each additional outlet. A different rate 
is used if  the connection is made at a pre-wired MDU (Multiple Dwelling Unit). When these 
contractor costs are invoiced to Click! they are normally coded to the capital Work Orders 
17019 or 17027 depending if  the connection was at an MDU or single residence.

The cost for all Click! Technicians flows through the payroll system as an operating expense 
to the 5534 and 5535 accounts. Monthly the Finance Department has been calculating a "new 
subscribers" count, multiplying it by an originally estimated cost based on a drop line and one 
outlet, then reducing operating expense and charging the capital Work Order for the resulting 
amount. ■ ■

There are four problems with the way the system has worked. First, the "new subscribers" 
count calculation inadvertently included reconnects - about a 2% error. Second, the count 
included .connections by both Click! Technicians and contractors ■ this resulted in the Work 
Orders being charged twice for the same connection. Once by the contractor's invoice and 
second by the capitalization journal entry. Third, starting in March 2000, this double charging 
was atterripted to be corrected by transferring all of the contractor costs out of the Work Order 
to operating' expense. (Approximate value $244,000.) However, contractor costs are 
approximately 50% higher than the rate per connection being used to reduce operating 
expenses, resulting in overstating operating expense. Fourth, the contractor invoices 
accounted for all of the outlets installed, but the Click! operating expense reduction only 
accounted for the first outlet. Thus none of the cost for additional outlets installed by Click! 
Technicians has been capitalized. Though a specific count has not yet been determined, the 
estimated value for all additional outlets already installed or planned during the year 2000 
approximates $1.5 -1.9 million.

(10)
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Revenue'. Since these items do not produce any additional net cash and reflect Tacoma 
Power's use of assets to better deliver electricity, they might better be handled as credits to 
expense not subject to a Franchise Tax.

Click! Network Financial Reporting

We have already-noted under Control Environment the historical communication and timing 
problems of financial reporting. The process of reviewing arid developing the above 
recommendations has opened a new line of communication between Finance and Click! that 
should significantly improve the timing and quality of financial reporting. Some specific 
steps being implemented include providing access to the Click! Operational Siunmary 
spreadsheet on a regular schedule - approximately 2-3 days after the financial close on the 5"1 
workday of the month, In addition, as new procedures for journal entries and transfers are 
developed when implementing these recommendations, there will be a mutual sign-off so all 
involved \vill know and understand the ramifications of the process.

The Board currently sees the Click! Network Operational Summary page in the quarterly 
financial report package. In addition, we understand they receive the Status Summary of 
Capital Programs. Working with Finance and the Click! General Manager, we recommend a 
few changes to the Operational Summary. First, the addition of a new line titled “Net 
Operating Income before Depreciation" to provide a measure for when revenues exceed 
expenses, and essentially Click! begins to contribute cash. Second, the current Depreciation 
and Amortization line represents all capital spent, and will be decreased when a Power/Glick! 
segregation is established. Third, the "Summary of Cash" section should be removed because 
it provides a very incomplete picture of the construction program, and a complete view is 
provided in the Status Summary of Capital Programs document.

Click! Network Revenues Exceed Expenses Projection

We were asked to assess "the assumptions for all three Click! Business lines and associated 
rates of growth and the business plan projections that revenue will exceed expenses bv June 
2001."

( 12)
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Click! maintains a robust and complex spreadsheet business model which ties together 
projected subscriber and customer counts, levels of service for each, business line, and 
operating expenses by account, all by month for 15 years, and a correspondirig capital 
spending page by year broken down by individual Work Order. This is a dynamic model that 
has been updated as parameters change.

The revenue projections are based on releasing all City of Tacoma nodes this year, and 
achieving penetration rates consistent with past experience. Thus the CATV revenue is 
projected to increase steadily throughout the year, and the growth rate will taper off in 2001 as 
the target penetration is achieved. Broadband revenue is predicted to grow also, with new 
customer acquisition planned during 2000, which will provide full year revenues in 2001. 
These assumptions and rates are consistent with current experience, and while not guaranteed, 
seem reasonable. A requirement for achieving the revenue is that new connections are 
completed to support the projected addition of new subscribers. Year to date through March, 
new connections are running approximately 30 days behind original projections. However, 
new Technicians have been hired, are completing training, and their productivity is expected 
to be reflected in increased connection rates from April onward. Revenues also include the 
previously mentioned inter-company SCADA income at the rate of approximately $1 million 
per year.

Expense projections are based on payroll figures and program acquisition costs,. and are 
broken down into 19 accounts in four departmental groups. These monthly figures are 
adjusted periodically for planned salary increases and Staff additions. They include the 
previously discussed credits for the capitalization of work done by Technicians, but only at the 
level of a drop and one outlet per new connection. They do not include credits for the 
capitalization of General and Administrative expenses, or depreciation expense. Otherwise, 
we believe this is a reasonable projection of operating expenses.

As the model currently stands, operating losses steadily decline each month through December 
2000, and turn positive and steadily increase starting in January 2001. Without the SCADA 
income, the breakeven point is not achieved until July 2001. The model currently has two 
"bottom' lines" - one with and one without the SCADA income. We recommend a series of
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changes to the Click! model to better align it and the Operational Summary from Finance. 
These changes include incorporating a G&A credit line and increasing the credit calculation 
for new connections to reflect the capitalization of all outlets. The Construction page should 
be reviewed to be sure the Work Orders reflect the revised G&A and outlet capitalization As 
the inter-company charge issues are resolved, any cost for pole attachments and revenues or 
credits to expense should also be added. Since some of these changes are large, approximating 
$ 1 million per year, the net result will not be known until they are completed. However on an 
order-of-magnitude basis, the removal of $1 million of SCADA income will be approximately 
offset or exceeded by an increased credit for G&A and outlets. If this is the actual result, the
breakeven point will likely occur between January and June of 2001. *

/

An additional word of caution is that the journal entries to make these adjustments for past 
periods will result in what look like very funny Operational Statement results for the months 
when they are entered. Further, December 2000 and January 2001 will be impacted by year-' 
end accruals and reversals because of the limitations of the current accounting systems and 
procedures beyond the control of Click!, We suggest that Finance consider modifying the 
D ^em ber and January Operational Summaries to provide footnotes that describe the year-end 
adjustments and the operating results before the adjustments were made.

Expansion into University Place

"Assess the fim m ia l assumptions and the resulting projections for capital construction costs, 
O&M expenses and benefits/revenues estimated to accrue as a result o f expanding the market 
fo r the Click! Network's three primary business lines and meeting Tacoma Power's strategic 
business and operational needs in the service area of University Place."

Click! has developed a business model for the proposed expansion into University Place. This 
model is constructed the same way as their City of Tacoma model, with the same levels of 
detail. The inputs are based on an actual design down to the node level, and actual walkouts to 
identify aerial, underground and can-we-serve (CWS) units. The construction cost is based on 
the current contract costs for the various types of fiber, aerial and underground work done in 
the City. There is currently no allowance for capitalized G&A from either Click! or Tacoma
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Power, nor a specific contingency amount. The cost per home passed at the end of the second 
full year of operation in University Place is approximately 95% of the cost per home passed in 
the City. While it might be expected to be lower because the main fiber loops, head end, hubs 
and equipment do not have to be'duplicated in University place, the underground construction 
required exceeds 50yo of the hornes paissed compared to 10-15% in the City, A construction 
period of six months is planned before the release of the first node for customer service. 
Construction spending has been aligned by year with the rapid acquisition of subscribers in the 
first two years, and provided for in the model in future years to support a gradual subscriber 
acquisition program. The initial six month capital program is estimated at $7.7 million with 
additional build-out spending of $ 5 million during the first two years of customer service.

Revenues are based on market penetrations similar to the ramp-up experience in the City of 
Tacoma, and target penetration by the end of the second full year of operations is 24.8%. The 
service mix and price per service is also similar, to the City. Broadband revenue is limited 
based on the lower mix of businesses .passed. A modest amount of SC AD A income is 
included.

Operating costs have been estimated on an incremental basis above the current City model. 
Thus additional costs will be incurred for the incremental programming, advertising, taxes, 
and additional staff in Customer Care and Service Technicians. No additional staff are 
considered necessary at the Click! Administrative level or for the NOC (Network Operations 
Center) to support the projected subscriber count. The credit to expense for the capitalization 
of new connections has been increased to include approximately 1.75 outlets per installation,

■ but may need to be increased further in line with the recommendations above. Depreciation 
expense is not includ.ed in the model.

As currently modelled, revenues exceed expenses after the first six montlis of customer service 
- about 12 months front the start of construction in University Place. All full years of 
customer service have net positive cash flow, even if the SC AD A income is not included. 
While annual cash flows are positive from the first year, the model shows cumulative cash 
flow becoming positive in year 14 of the project, based on current dollars. If construction 
were authorized for the second half of 2000, you may benefit from the availability of
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construction crews familiar with your standards, capitalize on the current public momentum 
Click! has established, and approximately match the declining connection needs for your 
Service Technicians in the City by the end of 2000 with the opening of new nodes in 
University Place in approximately January 2001.

Glickl's Position in the Telecommunications Evohitinn

^Assess Click! 's current and planned business and marketing model in the context o f the 
evolving telecotntnunicaiions technology as we understand it to suggest areas o f risk/reward 
and the overall public benefit to the citizens and businesses served by Click!"

Click! continues to be at the forefront among public and private utility telecommunications 
efforts. This position has brought considerable national recognition to Tacoma, and also 
significant tangible benefits. From a review of local press clippings, at least 400 new jobs 
five building renovation projects, enhanced University of Washington and UPS academic 
programs, and several development projects are all linked to the development and presence of 
Click!. Establishing Click! prompted AT&T (TCI and Excite ©home) to upgrade services to 
Tacoma residents much earlier than otherwise would have happened. Your decision to operate 
primarily as a wholesaler beyond the CATV service level will stabilize operating and 
development costs. You remain aware of the developing technologies in digital set-top boxes 
and the integration of telephony into a variety of services, and are studying ways to cost 
effectively deploy them to people on the Click! network - without going into head-to-head 
competition with your ovvn customers.

The success of Click! and its continuing value to the community depends on a team effort 
among business, civic and education leaders to create a unique region with considerable 
growth potential. The fiber/coax network is literally and figuratively the thread that ties them 
together and enables this potential. Working together, this team can leverage the Click! asset 
to attract major new businesses, create jobs, attract students to programs that provide the skills 
for those jobs and generally enhance the whole community.
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However, based on our experience serving large, national e-commerce firms, the exceptional 
benefits of a Wired City, modest real estate prices, available labor, arid centers of higher 
education With technology programs, there is one dimension Tacoffla may wish to evaluate in 
more detail, and that is taxes. When the likes of Webvan established their programs to build 
twenty-six $40 million distribution and service centers with 5-600 jobs each, one of their 
critical site evaluation factors is the tax environment, When it comes to attracting large, 
sophisticated firms with the greatest benefits for Tacoma, competing sites will be any location 
within a mile or two of fiber because the cost to make the connection is minor compared to the 
project size. We uiiderstand Tacoma's tax structure has discouraged some businesses in the 
past, and may play a critical role in attracting new business. Reviewing tax policy options 
may be one of the more significant ways the City can contribute to the growth momentum you 
have established, and thus help to maximize returns on the Click! investment for the 
community.

Summary ,

Overall, the Click! Network has been deployed to date within the approved budget, with 
service levels and quality equalling, and in some cases exceeding, the original plans. The 
teehnical quality and redundancy is a model system. Customer service is a hallmark of the 
operation, particularly your commitment to managing provisioning expectations within an 
approximate two-week window - then keeping the schedules you set. The extra attention to 
customer education and support is likely to enhance customer retention. Actual expenses have 
been well managed, inspected and approved, We have identified a number of areas where 
accounting, reporting and forecasting can be improved, and many of these recommendations 
have been or are being implemented. After these accounting adjustments and if the business 
continues as planned for the remiander of 2000, revenues are forecast to exceed expenses 
before June of 2001. In total, you have provided the substance to the reality of Tacoma, 
America's #1 Wired City.

*  *  ■ *  *  *
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We appreciate this opportunity to have worked with you and the Click! Network staff on this 
most important project and wish you success in your continued development of Click! Should 
you have any questions regarding this report, or desire assistance in implementing our 
recommendations, please contact Rick Van Mell at 415-957-3138.

Very truly yours,

(18)
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CTC CONTRACT – REQUEST FOR INFORMATION 

• TPU Board Resolution No. U-10988 passed January 24, 2018:   Directed the City
Manager and Interim TPU Director to jointly seek information from interested and
knowledgeable entities to determine how the 12 adopted community policy goals can be
achieved through a restructuring of Click!.

• First Step (Develop RFI):  Request for Information (RFI) will be developed by CTC.  The
RFI is intended to solicit detailed responses from entities that may have an interest in
developing a partnership with the City.  The RFI will provide background information
(City and Click!) and will include the City’s 12 policy goals.  Once released, the RFI will
be placed on relevant lists and other distribution channels identified by CTC.

March 16th (Friday):  Completion date of initial draft RFI.  
March 20th (Tuesday):  Draft presented to City Council and TPU Board at joint study 

session. 
March 30th (Friday):  RFI finalized. 
April 2nd (Monday):   RFI released. 
April 30th (Monday): RFI closed. 

• Second Step (Ranking and Recommendations).

Detailed Questions.  After initial responses are received, high-level questions will be
asked of the respondents to elicit more specific information to develop an understanding
of the respondents experience, financial capability and commitment to partnering with the
City.

Ranking and Recommendations:   CTC will rank responses and follow-up with the viable
respondents and provide a recommendation to City Manager and TPU Director.

May 4th (Friday): Ranking and Recommendation provided to City.

• Third Step (Follow-up): CTC will conduct in-person follow discussions with selected
respondents which may include question and answer sessions between City staff and
respondents and a tour of Click! facilities.

May 11 (Friday):   Complete follow-up with selected respondents.

• Fourth Step (Assessment):  CTC will analyze the data and prepare an assessment of the
potential opportunities and market response.  The assessment will include
recommendations regarding potential next steps and an evaluation of what was learned,
in particular, how the 12 policy goals fit may be accommodated and what the potential
outcomes might be.

May 29th (Tuesday): Present report and recommendation to City Council and TPU
Board (Need to schedule joint study session if possible)
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PROFESSIONAL SERVICES CONTRACT 

THIS CONTRACT, made and entered into effective this 9th day of February, 
2018, by and between the CITY OF TACOMA, a municipal corporation of the state of 
Washington (hereinafter the “CITY”), and CTC TECHNOLOGY & ENERGY, a Maryland 
corporation (hereinafter the “CONTRACTOR”); 

WHEREAS in January 2018, Resolution No. U-10988 of the Tacoma Public Utility 
Board and Resolution No. 39930 of the Tacoma City Council were adopted establishing a 
vision and next steps for maximizing the value of Click! Network, and 

WHEREAS, these resolutions identified twelve community policy goals and 
directed that the Interim Director of Tacoma Public Utilities and the City Manager work 
jointly to prepare requests for information, proposals and qualifications for entities 
expressing interest in working with the City to determine how the community policy goals 
can be achieved through collaboration and restructuring of Click!, and 

WHEREAS, the resolutions provide that the Utilities Director and City Manager 
may retain the services of a consultant to assist in this work, and 

WHEREAS, the City has the need for consultant services to, prepare a request for 
information, review and evaluate the responses to the RFI and make recommendations to 
the Tacoma Public Utilities Board and Tacoma City Council, and 

WHEREAS the Contractor has expertise in providing public broadband network 
business model analysis, strategic planning and business planning and related services; 

NOW, THEREFORE, in consideration of the mutual promises and obligations 
hereinafter set forth, the Parties hereto agree as follows: 

1. Scope of Services/Work.

A. The CONTRACTOR agrees to diligently and completely perform the services
and/or deliverables described in Exhibit “A” (Scope of Work) attached hereto and 
incorporated herein.   

B. Changes to Scope of Work.  The CITY shall have the right to make changes
within the general scope of services and/or deliverables upon execution in writing of a 
change order or amendment hereto.  If the changes will result in additional work effort by 
the CONTRACTOR, the CITY will agree to reasonably compensate the CONTRACTOR 
for such additional effort up to the maximum amount specified herein or as otherwise 
provided by City Code. 

Professional Services Contract – CTC Technology & Energy 1
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EXHIBIT “A” 

SCOPE OF WORK 

Scope of Work 
Building on our previous work with the City, we propose to perform the 
following tasks: 

Task 1: Prepare an RFI 
We will develop and draft the technical and business components of a request for 
information (RFI) designed to solicit detailed responses from public and private sector 
entities that may have an interest in developing a public-public or a public–private 
partnership with the City. The RFI will also serve to inform the public and private 
sectors—enabling respondents to understand the potential business opportunity and, 
just as importantly, to understand the City’s underlying policy goals as reflected in the 
12 items adopted by resolution. 

The RFI will also describe Tacoma and the region (i.e. Tacoma Power service area) 
itself—its location, demographics, and attributes—as a way to build a basic picture of 
market opportunities for potential bidders. The RFI will then describe the infrastructure 
and operations of Click! in some detail. It will then present the potential partnership 
opportunity in relatively simple business terms—without discussion of costs or legal 
structure, for example, because those are items about which we would seek input 
from the public and private sectors. 

After setting the stage, the RFI will then ask respondents to reply to a series of 
relatively high‐ level questions, followed by a series of much more specific and 
pointed questions. The more detailed questions will be designed to solicit useful 
information from potential partners about their interest in partnering with the City, 
their existing operations, their experience, their financial stability, and their past 
experience and commitment to critical City goals such as net neutrality. 

The RFI will also be designed to elicit as much practical financial information as 
possible, including the potential willingness of public and private partners to pay for 
the use of Click! assets under different scenarios. 

As we discussed on the phone, the fact that this process will be public and that 
neither the RFI responses nor our summary recommendations can be kept private 
may mean that some of the responses will be less concrete and clear than we would 
like. We are hopeful that the RFI presents an opportunity to get a sense of the market. It 
will be designed to do so as effectively as possible, subject to the limitation that RFI 
respondents are sometimes reluctant to divulge too much information that would be 
available to their competitors. 

Our deliverable in this task will be comprehensive narrative RFI language. (We will 
require the City’s help in terms of a description of the Click! infrastructure, information 

Professional Services Contract – CTC Technology & Energy 12
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about the technologies used, and so on, so that we can include that material in the 
sections we prepare.) We will provide the business and technical narrative elements 
of the RFI and host the publication/release of the RFI, and be the point of delivery and 
collection of information responsive to the RFI. 

 
Once the RFI is released, we will place the RFI on the relevant lists and in other 
distribution channels where we know potential partners would be notified about it. 
We will also make sure it is received by the dozen or so companies that we would 
hope would be interested in responding. 
 
We will endeavor to complete the draft RFI by March 16th for presentation to the City 
Council at a joint study session with Public Utility Board on Tuesday, March 20th and 
will endeavor to complete Task 1 by Friday, March 30, 2018. 
 
Our understanding is that the City intends to release the RFI on or around April 2nd, 
2018 with a due date of April 31st, 2018.   

 
Task 2: Review RFI Responses and Conduct Follow‐up Calls or Meetings with 
Some or All of the Respondents 
Once responses from the public and private sectors are received we will review and 
evaluate them on the City’s behalf. We will rank the responses, identifying those we 
feel are most viable and worthy of follow‐up. We will verbally advise City staff on our 
ranking and make recommendations on appropriate follow‐up steps. Upon completion 
of this process, we will confer our ranking and recommendations on follow-up steps with 
the Public Utility Board and the City Council. We will then be prepared to conduct 
follow‐up phone calls and meetings with the highest‐ranked respondents. 
 
We will endeavor to complete this first phase of Task 2 by Friday, May 4th, 2018. 

 
We will then conduct in‐person follow‐up discussions in Tacoma with the more 
interesting respondents—potentially giving the respondents the opportunity to ask 
questions about the Click! infrastructure and tour the City’s facilities, while giving the 
City and CTC the opportunity to ask additional questions and get more input from the 
respondents about their interest in the opportunity. 
 
We will endeavor to complete this second phase of Task 2 by Friday, May 11, 2018. 

 
Task 3: Develop a Summary Memorandum and Make Recommendations in 
Regard to Next Steps 
Based on the data collected through the RFI (written responses) and follow‐up 
discussions, we will write a summary memorandum and report of our assessment of 
the City’s potential opportunities, how we think the market would react if the City 
were to issue an RFP, and how the City’s interests could be promoted and protected. 
The memorandum will include a full set of recommendations for next steps, as well as 
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an evaluation of what we have learned about the potential trade‐offs among policy 
goals and an analysis of potential outcomes. 

We will endeavor to complete Task 3 by Tuesday, May 29th, 2018.  Joanne Hovis will 
then be available to present the memo and recommendations, and to respond to 
questions, before the Public Utility Board and the City Council as requested.   

Project Fees 
CTC proposes to perform the tasks identified in the scope of work above for a not‐to‐
exceed cost of $37,000. Travel costs for Joanne’s trips to assist in interviews and to 
present recommendations will be billed separately in addition to this budget. 

We will bill this work at the following hourly rates: 

Labor Category Rate 
Director of Business Consulting / 

 
$170 

Principal Analyst / Engineer $160 
Senior Project Analyst / Engineer $150 
Senior Analyst / Engineer $140 
Staff Analyst / Engineer $130 
Communications Aide / Engineer Aide $75 

CTC’s billing rates are inclusive of all routine expenses including administrative, 
accounting, and computer support, telephone calls, and photocopying. Local travel is 
billed at current standard mileage rates. Non‐routine expenses and long‐distance 
travel are recovered at direct cost with no mark‐up. 

Professional Services Contract – CTC Technology & Energy 14
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1. Cover Letter

To:  Jeff Lueders 
Cable Communications & Franchise Services Manager Media & Communications Office City of 
Tacoma 
1224 Martin Luther King Jr. Way 
Tacoma, WA 98405 

The Way Forward for Click! Network 

Dear City of Tacoma Policy Makers, 

As 20th anniversary celebrations are being planned for July, Click! is at a crossroads. Policymakers 
face serious alternatives, in a sea of uncertainty, with little undisputed information to rely on.  
On one hand it’s alleged that Click! is losing millions of dollars; and, therefore being illegally 
subsidized by Tacoma Power rate payers.  On the other hand that allegation is vigorously opposed 
and disputed - even by the City of Tacoma’s own attorneys .  1

If the plaintiffs are correct, and the courts find Click! is an illegal activity and order it to be shut down  ​, 2

then drastic measures would be required to save Click!.  Our proposal provides a nimble strategy, 
that preserves Click!, while offering a way forward in the event of an unlikely, adverse, outcome to the 
lawsuit. We call this the “Pivot Plan”. 
However, if Click! is actually a legally operating endeavor, serving its intended purpose as an 
economic engine of growth and prosperity for our community, while bringing unseen benefits and 
savings to ratepayers, public education institutions and government stakeholders, then drastic 
changes are not needed at this time.  
In this case, policymakers are free to support and improve Click!; and, to build upon the first 20 years 
of success -while leveraging Click! for digital equality in Tacoma. Perhaps the old saying applies, “If it 
ain’t broke, don’t fix it”.  Advanced Stream’s proposal offers a simple solution. We present a prudent 

1 See page 3, line 14: ​http://stickwithclick.com/images/Declaration-of-Kari-L-Vander-Stoep-In-Support-of-A-Stay.pdf 
2 Candice Ruud March 2018 "Power revenues can’t be used to pay for Click network’s commercial expenses, judge says" 
http://www.thenewstribune.com/news/local/article203633679.html 
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and proven path forward. A way to redouble efforts and build upon the past 20 years - while 
preserving options. 
 
Here we carefully consider and address the twelve policy goals outlined in the RFI/Q. 

Alternatives For Click! - Achieving The 12 Policy Goals!  
The current situation is reminiscent of January 2012, when TPU management first announced that 
Click! was losing money and proposed a “Retail Compete” strategy that would have expanded Click!’s 
role, from a wholesale provider of ISP services, into a retail ISP and phone company.  If implemented, 
that proposal - known as “All In” - would have put Click! into direct competition with its private ISP 
partners. 
That “All In” proposal, which would have greatly expanded the role of government, was unanimously 
rejected by the TPU Board in 2012. Instead, the Board approved “Plan B”, requiring the ISPs to add 
6,000 more Internet customers over a 4-year period.  
With close collaboration, between Click! staff and the private ISP partners, “Plan B” was a 
tremendous success - delivering the promised 6,000 new customers ahead of schedule. Click! 
become profitable in 2014 and was also paying down all the sunk depreciation and amortization 
costs.  The 2012 “Plan B” example showed what can be accomplished through a prudent 3

Public-Private Partnership. 
Advanced Stream’s proposal clearly shows how Click! can, once again, expand and build upon the 
current public-private business model to become profitable and achieve all 12 public policy goals.  
The Advanced Stream solution offers two clear alternatives for Click! going forward.  
First, our “Plan B 2.0” option, which sees, in the next 20 years, a bright future and builds upon Click!’s 
substantial achievements to obtain a successful outcome of all 12 policy goals.  The “Plan B 2.0” 
outlines cost savings and offers private ISP funding for Click! to achieve Gigabit speeds. We present 
marketing strategies to achieve maximum profitability and take into consideration some amazing 
opportunities for increasing revenue.  
Secondly, we outline our “Pivot Plan” -which dramatically lowers sales, marketing and operating costs 
for Click! by having the ISPs function as payment and service centers - for their respective CATV 
customers - in support of the Click! CATV products. The ISP partners would also expand their current 
role of assisting with CATV sales . This “Pivot Plan” provides policymakers a contingency alternative, 4

way to “Pivot”, while remaining on the more desirable “Plan B 2.0” path. This strategy preserves 
Click!’s private-public partnership model and would only be required in the event of an adverse 
outcome in the pending legal case.  
Advanced Stream’s proposal saves the living wage jobs of Click! Staff and provides a logical, flexible, 
way forward - even if unlikely legal, political, or market circumstances, one day, force drastic 
changes. 

 

3 ​http://stickwithclick.com/images/Final-Click-Operating-Income-March-2015.jpg  
4 Since the ISPs and Click!, in most cases, have a shared a relationship with these common customers, any transfer of 
the CATV customers must be sensitive to the current non-disclosure elements in the ISP contracts, in particular the 
private ISP customer lists and details of those valuable relationships. The ISPs have worked for many years to acquire 
these mutual customers and it would be unfair for Click! to hand over their CATV customers to just one of the ISPs - 
thereby harming the other ISP.  
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2. Business Model Summary - Plan B 2.0! Building On The Open Access Model.  

Click! holds amazing potential for growth in the next 20 years. With less than 50% name recognition 
and only a 15% “take rate”, or market share, Click! has tremendous opportunity for growth.  

Our proposal details surprising cost savings that will allow Click! to quickly and inexpensively 
implement Gigabit speeds.    We identify marketing strategies to achieve full profitability and highlight 5

some of the amazing opportunities Click! has now to expand and increased revenue. 

Now is not the time to abandon Click! Network’s successful business model. Results of the current 
lawsuit are not in; and, those findings may reveal that Click! is, in fact, a successful, legal and 
profitable undertaking.  

It can be useful, however, to consider an alternative - contingency - path - a way for policy makers to 
change direction and “pivot” from our proposed “Plan B 2.0” path if Click! is declared to be an illegal 
activity and forced to exit or liquidate its business by a court.  

Advanced Stream’s proposed business strategy provides a way for policy makers to respond, in the 
event a “Pivot Plan” is required. In section 8, below, we detail the “Pivot Plan” and the proposed 
establishment of a new 501 (c) non-profit entity to manage the wholesale broadband and Internet 
activities, perform installations, provide high level network administration, engineering and perform 
some CATV customer service functions.  

2.1  Preserving The Current Public-private Partnership Model. 

“Plan B 2.0” preserves and expands Tacoma’s open access network, and the public-private 
partnership formula that has been the foundation of Click!’s success since its inception. Customers 
benefit from the increased competition and better service that open access brings to our local market.  

Customers always talk about how much they love Click! and the local ISPs customer service. This is 
possible because of the dedicated, local, staff who focus on the customers’ needs.  
When customers have computer issues and need technical assistance, for whatever reason, they will 
usually call their ISP. The ISP​ assists and retains these customers. Whether it’s com ​puter viruses, 
WiFi router or networking issues, forgotten passwords, expired credit cards etc.,  the ISP takes that 
call and helps those customers.  
When there are issues with CATV, Click! is there with world class, local support, taking calls almost 
instantaneously. The Click! customer service center is located just inside the lobby at TPU - a perfect 
location for attracting new customers and reinforcing the brand’s marketing message.  
The ISPs are well suited for bringing in customers. They have tremendous entrepreneurial and 
marketing skills. They are a proven resource for capturing market share.  

5 Advanced Stream’s proposal provides Click! with funding, if needed, to implement DOCSIS 3.1 and SIPV.  
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One reason the wholesale partnership model has worked well for Click! is that the private sector ISP 
partners are nimble and free to practice marketing tactics that a government entity, such as Click!, are 
not be allowed to deploy. Price discrimination is one such example. In the competitive broadband 
market, it's very common for competitors to "wheel and deal" to win a customer. "What will it take" is 
one of Advanced Stream's most successful closing tactics for winning new customers.  A 
bureaucratic, governmental, institution is not allowed to practice such “guerilla marketing” tactics. Do 
so would be considered a "gift of public funds" - an illegal act for public officials.  
 

2.2 Low Hanging Fruit - Name Recognition and Take Rate 

Click! has extremely low name recognition and market share rates for a municipal network. Given the 
communities’ civic pride in Click!, combined with growing public support for municipal broadband 
networks generally, there is no reason that Click! cannot at least double its current 15% take rate - to 
achieve a 30% take rate.  
 
With a gigabit offering, Click! might even achieve the amazing 60% take rate Chattanooga 
Tennessee’s EPB  has accomplished. With a 30% take rate, Click! would show $10 million a year 6

profit. If Click! achieved a 60% take rate, it would be earning $14 million a year - all after depreciation 
and amortization. Such take rates are not uncommon. A project in San Francisco has an estimated 
48% take rate. Certainly Click can improve dramatically over its current 15% rate . 7

 
2.3 The More The Merrier! Opening up our Open Access Network  
 
“Plan B 2.0” preserves, even increases, existing competition in the market. Click! can build on this 
successful open access formula by allowing additional qualified ISPs to join the network. These new 
ISP partners can bring additional resources to bear,  unencumbered by the government regulation 
and bureaucracy, in support of the marketing efforts needed to take market share and expand Click!’s 
wholesale ISP and Cable TV customer base . It is a win-win for Click!, when the ISP partner signs up 8

a customer - since nearly 50% of ISP customers also subscribe to CATV services .  9

Why limit the network to just 2 or 3 ISP providers? With more ISPs promoting the Internet service to 
potential customers, more marketing resources can be deployed in acquiring customers. We believe 
this will allow Click! to grow its wholesale Internet customer base even faster. The profits from these 
activities can further support network expansion and our community’s important digital equity 
initiatives.  
This open access model is a proven strategy for winning new customers. The ISPs have 
demonstrated their ability to bring additional customers when called upon.  

2.4 “Plan B 2.0” -The Clear Path Forward 
Beginning in 2012, the current ISP partners  agreed to add 6,000 new Internet customers to Click! 10

Network. They succeeded in achieving that goal, with an effort known as “Plan B” - the plan was 

6 Interview with Colman Keane, the Director of Fiber Technology for EPB Chattanooga 6/12/2017  
https://muninetworks.org/content/transcript-community-broadband-bits-episode-257 
7 https://sfbos.org/sites/default/files/CTC-Deliverable22-final-20171017.pdf 
8 There were 22,650 ISP customers and 15,787 CATV customer, on March 1, 2018 -from RFI/Q Appendix 
9 From Click! 2018 RFIQ Attachment -ISP w/CATV Penetration based on total ISP Subs 
10 Advanced Stream, Net Venture and Rainier Connect. 
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named as an alternative to the “All In” or “Retail Compete” model that Click! management proposed at 
the time. The goal was accomplished over a 4-year period.  
Click! could, once again, enlist the support of its ISP partners, by leveraging their marketing skills and 
resources, to lead a membership drive designed to acquire an additional 8,400 Internet customers 
over the next 3 years.  
This would generate an additional $3 million a year in wholesale ISP profits for Click! -covering all of 
Click!’s operational losses .  The original Plan B was accomplished in under 4 years. We believe that 11

Plan B 2.0 can be accomplished in 3 years -as our spreadsheet in Exhibit B shows.   The ISPs bear 12

all the marketing expenses and promotional costs for acquiring these customers, while Click! benefits 
from the additional wholesale revenue .  13

Such expanded usage of Click! Network, and the additional revenue it brings, ultimately supports the 
very important digital inclusion goals.  

2.5 Preserving Competition –While rolling out Gigabit Speeds 

The implementation of Gigabit speed is one of the most important goals for Click!  Staying current 
with the latest technological developments is imperative. Historically, Every increase in speeds, over 
the history of Click!, has resulted in a surge in customer sign-ups. Once Gigabit services are offered, 
Click! market share will once again dramatically increase.  

With the open access model intact, Click! staff can dedicate their time and resources to 
implementation of DOCSIS 3.1 Gigabit speeds, while avoiding complicated structural changes to the 
system at a critical time -when Click needs to be focused on expanding its commercial offerings, 
addressing digital equity and focusing resources on the deployment of symmetrical Gigabit speeds  14

via DOCSIS 3.1 and FTTH  deployments. 15

2.6 Switched IPTV and Gigabit Now!  
Fortunately Click! is in the right place at the right time with its state of the art DOCSIS 3.1 capable 
platform. Moving Click! to IPTV and delivering Gigabit service to Tacoma is not difficult and will lead 
to a dramatic addition of customers.  

Click! has issued an ​RFP for Software Based CMTS​. The respondents have shown that new 
technology now allows a surprisingly inexpensive way to add symmetrical Gigabit speeds to Click! 
Network .  16

11 Click! showed an operating loss, of $4.8 million, for 2017 -after depreciation and amortization. With 8,400 additional ISP 
customers, Click would be generating $2 million a year in net profit -after paying down all depreciation and amortization 
costs -including costs for the DOCSIS 3.1 upgrade. ISP revenue is 100% marginal profit, since there are no variable 
costs. The cost for the gateway is a fixed cost.  
12 The author of this paper, Mitchell Shook, led the membership drive for Advanced Stream under Plan B  
13 The average revenue per ISP user on Click! is currently $25. Our proposal increases this ARPU to $30. Important to 
note that over 50% of ISP customers take CATV also. Since CATV has a 20% gross margin, the additional CATV 
customers could contribute an additional $1.1 million a year in gross profit; but, to be conservative our projections do not 
assume any CATV customer growth.  
14JEFF BAUMGARTNER, MultiChannel News, JAN 30,2018 "CableLabs adds MAC Layer support to extension to 
DOCSIS 3.1 that will deliver symmetrical multi-gigabit speeds" 
https://www.multichannel.com/news/full-duplex-docsis-takes-another-step-forward-417820 
15 New plant extension are being done with fiber-to-the-home (FTTH) technology. 
16 Both the Cisco solution and Harmonic solution estimate DOCSIS 3.1 solutions, that deliver Gigabit, can be fully enabled 
for less than$1.5 million.  
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Thanks to recent technological developments in the DOCSIS standards, distributed architecture, and 
specifically Remote PHY (R-PHY) , proposals from vendors such as Cisco ​ ​and Harmonic ,  now 17 18

show that fully deploying Gigabit over Click! will cost under $1.2 million .  19

Upgrading Click! to a switched IPTV (SWIP) platform - with a hosted and managed video control 
plane solution  is an inexpensive and prudent step in supporting Gigabit speeds and the need for 20

future bandwidth growth. 

2.7  A Realistic View Of Click’s Financial Situation 
There are many ways to improve Click! and build upon its success; but, measuring that success and 
progress is also important. Before looking further at the many opportunities for future growth and 
increased revenue, it is important to understand why many believe Click! is already very viable and 
can certainly be a profitable, financially stable, business with many amazing opportunities for our 
community. 

2.7.1  Achieving Profitability – Easily Done!  

More than anything, long term financial stability for Click! Network requires increasing revenues and 
controlling costs. Finding more users, commercial and non-commercial, increases profits. Profits that 
can support digital inclusion and be used to expand and maintain the network. Click! showed an 
operating loss of $2.4 million in 2017 .  That loss can easily be covered, by cutting one full time 21

management position, that is no longer essential to Click! Operations, and introducing a $5 price 
increase per ISP and CATV customer .  See Exhibit B. 22

2.7.2  Cutting Management Costs 

Under our proposal the “All In” retail compete model would be shelved and the ISP contracts would 
be renewed. This would eliminate the need for the current General Manager of Click! - who was hired 
specifically for the Retail Compete (Plan A) program. This position can easily be filled from within, by 
current Click! Management . Eliminating this position saves approximately $17,645, per month.  23

Other savings could be achieved by reducing management costs for CATV sales and marketing. This 
cost center, 552200, which is “Click Marketing and Administration” ran over $1 million in 2017. There 
is no need for Click! to emphasize CATV sales under “Plan B 2.0” - since the ISP partners bear all the 
expense for bringing in new customers.  

2.7.3  Adding Revenue - Creating Incentive for Investment 

Renewing the 3 year contracts with the ISPs allows them certainty -which affords them the ability to 
invest the significant resources required in fulfilling the goals of Plan B 2.0.  

17 RPHY takes the QAM modulation/demodulation portion of the CMTS and separates it to a location outside of the 
CMTS. This function will now be handled directly in an HFC node in the field or a “shelf” type unit located in a hub or 
cabinet. The connection between the CMTS and the Remote PHY Device (RPD) is traditional Ethernet. 
18 Harmonic’s CableOS CCAP solution, Submitted by MegaHertz LLC has no licensing cost; but, is not “standards based”. 
It provides a software-based CMTS running on off-the shelf 1-RU servers. It is an end-to-end Remote PHY system with 
high RF port density, CableOS easily enables the migration to multi-gigabit broadband with DOCSIS 3.1 
19 Much less than the $5 to $ 10 million estimates that were presented by Click! Staff to City Council two years ago.  
20  High Speed Internet is becoming Click!’s most important service and RF spectrum must be managed efficiently. 
21 Not including the sunk cost of depreciation and amortization -which were $2,455,130. With depreciation and 
amortization included, Click! shows a $4.9 million loss.  
22 Given 38,437 total wholesale ISP and CATV customers, an increase of $5 per month covers the losses.  
23 Either the current Business Operations (cost center 552100) or Technical Operation ( 552300) managers could do this.  
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Advanced Stream’s proposed membership drive anticipates an increase in speeds, a small price 
increase and the addition of 8,400 more Internet customers  - all of which generates an additional 24

$5 million a year in wholesale ISP profits for Click! in under 3 years - thereby covering all of Click!’s 
losses. By the end of year 3, the plan generates $6.2 million of additional revenue. See Exhibit B.  

3. Affirmations - Addressing The Core Project Goals 

This section shows how the 12 strategic goals are impacted by Advanced Stream’s proposed strategy 
of “Plan B 2.0” with an option to “pivot” if needed.  

3.1 Public Ownership and Use of the Telecommunications Assets 
“Plan B 2.0”, by building upon the current public/private open access arrangement with the ISP and 
MSA retail service partners , insures the continued public ownership of the telecommunications 25

assets. This option provides the best security for the network and assets necessary for TPU 
operations and the least disruption for current Click! employees, while securing future access to the 
network for public purposes. 

3.2 Equitable Access to Services - Digital Equity Action Committee 

With “Plan B 2.0”, TPU and Click! staff remain fully in charge of future expansion decisions. 
Residential and commercial ratepayers continue to benefit from the impartial, equitable, strategy 
Click! has historically followed for building out the network.  

3.3 Affordability -Expanding Commercial Activity to Support Public Policy 
Under the current model, Click! offers discounted residential Cable TV services to low income 
customers.  Advanced Stream has its $14.95 Digital Inclusion package for qualified low-income 26

customers. Click! can easily support such programs, in conjunction with the ISP partners, by simply 
providing a wholesale “Digital Inclusion” package to the ISPs. The ISPs would be contractually bound 
to deliver these services to the end users at the wholesale cost - without making any profit on these 27

customers.  

Click! could update the agreements, when renewing the contracts with the wholesale ISP partners, 
and require them to provide some WiFi and cable modem services for free, or at low cost, to 
prioritized areas, or "inclusion zones", as part of their contracts. 

3.4 Net Neutrality For All Customers 
This “Plan B 2.0” option makes no change with respect to Click’s ability to set and adhere to net 
neutrality principles.  This strategy supports Tacoma’s strong belief in Net Neutrality – that all lawful 
internet content is equally accessible, regardless of its subject matter or viewpoint.  With Click! in 
control of the DNS servers, the Internet gateway routers, and IP address block, a retail ISP over 

24 Like the ISP did in 2012 under Plan-B, when they added 6,000 new customers. 
25 ​The retail service providers, Advanced Stream, Rainier Connect, Net Venture, Optic Fusion, Zayo, Level 3, Centurylink, 
Noel, and Wave Broadband currently provide a range of services over Click! network 
26 Customers that qualify f​or TPU’s En​ergy Assistance Program also receive discounted CATV services.  
27 The ISPs should not be profiting from customers on this progra​m. It’s th​eir turn to “give back” to society -for the 20 years 
of success that they have enjoyed while operating over Click! Network. 
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Click! cannot speed, slow, or block internet content based upon political views, paid prioritization or 
other businesses interests. 

Since President Trump has overturned the FCC internet privacy rules, private telecom companies can 
now collect and sell their customers’ private online usage information. Given federal rollbacks of net 
neutrality and internet privacy protections, municipal ownership and operation of Internet services is 
one sure way to protect cust​omers’ con ​stitutional rights to free speech and privacy. 

The ACLU has recently called on local governments to pursue providing broadband to residents to 
help counteract federal rollbacks of net neutrality and internet privacy protections .  With Advanced 28

Stream’s plan no drastic changes are made to this part of Click! N ​etwork’s p​roven business model. 

3.5 Open Access - Preserving A Proven Strategy for Success 

“Plan B 2.0” preserves Tacoma’s open access network, and the public-private partnerships that have 
been the foundation of Click! success since its inception. Customers benefit from the competition and 
better service that open access brings to our local market.  
This open access model is a proven strategy for winning new customers. The ISPs have 
demonstrated their ability to bring additional customers when called upon. 

3.6 Preserving Competition –While rolling out Gigabit Speeds 

“Plan B 2.0” preserves, even increases, existing competition in the market. With Advanced Stream’s 
plan, more retail ISP partners are added to Click!  

3.7 Safeguarding Municipal Use By Tacoma Power, The City, And Other Local Governments 

Under the “Plan B 2.0” alternative, Click! would continue maintaining and supporting the City's 
Institutional Network (I-NET) and the 130 public institutions that currently benefit from it. Additional 
institutions that aren’t currently using it can even be added, further benefiting the community. 
Click! positively impacts our community, furthering education, job and civic engagement opportunities. 
This strategy safeguards continued municipal use. Clearly now is not the time to give up on Click! 

3.8 Financial Stability For Click! - Switched IPTV and Gigabit Now!  

The implementation of Gigabit speed is one of the most important goals for Click! Staying current with 
the latest technological developments is imperative.  
Moving Click! to IPTV and delivering Gigabit service to Tacoma will lead to a dramatic addition of 
customers. Click! has always experienced growth in customers as new, higher speed, packages are 
introduced. The last major upgrade, from DOCSIS 2.0 to DOCSIS 3.0, occured in 2012 and, in 
conjunction with Plan-B, resulted in an additional 6,000 ISP customers. 
Fortunately Click! is in the right place at the right time with its state of the art DOCSIS 3.1 capable 
platform. Click! has issued an ​RFP for Software Based CMTS​. The respondents have shown that new 
technology now allows a surprisingly inexpensive way to add symmetrical Gigabit speeds to Click! 

28 Jay Stanley, Senior Policy Analyst, ACLU MARCH 30, 2018: ​Public Broadband Can Help Protect the Open Internet and 
Close the Digital Divide 
https://www.aclu.org/blog/free-speech/internet-speech/public-broadband-can-help-protect-open-internet-and-close-digital 
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Network.  Respondents have provided bids that will enable Click! to roll out Gigabit service for under 
$1.2 million .  29

Thanks to recent technological developments in the DOCSIS standards, distributed architecture, and 
specifically Remote PHY (R-PHY), proposals from vendors such as Cisco ​ ​and Harmonic ,  now show 30

that fully deploying Gigabit over Click! will cost between $1 and $1.2 million .  31

To meet the soaring demand for bandwidth, R-PHY  removes the physical layer (PHY) of a 32

traditional cable headend CMTS or CCAP and pushes it to the network’s fiber nodes that connect to 
the cable modem at the customer’s site . 33

For the Harmonic solution  the net price is just $1.1 million - after a $268,965 buy back discount for 34

Click!’s CBR8 Cisco router , while the Cisco solution would cost just $1 million , after a $200K 35 36

buyback credit. There is a licensing cost going forward, under Cisco's Infinite Broadband Unlocked 
(IBU) Licensing Program that allows the operator to deploy as much DOCSIS 3.0 / 3.1 downstream 
and upstream spectrum as they choose, but only pay a $1.10 monthly fee based on the number of 
subscribers that the operator has on their system .  37

Significant deployments of this new technology, with distributed architecture and specifically Remote 
PHY (R-PHY), are now happening around the world  and the current ISP partners are willing to 38

support this effort with time and resources .  39

A SIPV solution allows a full range of advanced digital video services – all without significant CAPEX, 
OPEX. This upgrade is estimated to cost $415,568  and is essential for freeing up the channels 40

needed for future broadband growth.  The move to SIPV will be seamless, from a customer 41

perspective, since the new system is compatible with the current set top boxes and TIVo equipment.  

29 Both the Cisco solution and Harmonic solution estimate DOCSIS 3.1 solutions, that deliver Gigabit, can be fully enabled 
for less than $1.5 million. Details of these RFQs are under non disclosure, but are in the possession of Click! Staff and 
available if needed.  
30 Harmonic’s CableOS CCAP solution, Submitted by Mega Hertz LLC has no licensing cost; but, is not “standards 
based”. It provides a software-based CMTS running on off-the shelf 1-RU servers. It is an end-to-end Remote PHY 
system with high RF port density, CableOS easily enables the migration to multi-gigabit broadband with DOCSIS 3.1 
31 Much less than the $5 to $ 10 million estimates that were presented two years ago.  
32 RPHY takes the QAM modulation/demodulation portion of the CMTS and separates it to a location outside of the 
CMTS. This function will now be handled directly in an HFC node in the field or a “shelf” type unit located in a hub or 
cabinet. The connection between the CMTS and the Remote PHY Device (RPD) is traditional Ethernet. 
33 ​https://blogs.cisco.com/sp/putting-the-why-in-remote-phy 
34 The Harmonic solution is not “standards based” -according to CCI (a competitive bidder on this RFP for Software Based 
CMTS Specification No. PC17-0454F  ​https://www.harmonicinc.com/solutions/software-based-ccap/ 
35 From Harmonic’s Jan 2018 Proposal: “Harmonic will buy back the CBR8 -The buyback will be issued as a discount from 
total price, in an amount of $268,965.52. 
36 Click!’s CMTS is Cisco based. CCI Systems, Inc is proposing the configuration and activation of Remote PHY CMTS 
Network for Click! Cisco has recently demonstrated full duplex DOCSIS 3.1 architecture. They are proposing a gigabit 
solution for $1 million with a $1.10 monthly subscription fee for licensing.  
37 The $1.10 per user monthly subscription fee is billed quarterly. 
38 MultiChannel News FEB 14, 2018 “Com Hem, a Sweden-based operator that serves about 1.5 million customers, is 
deploying CableOS - the operator’s lab unit is testing symmetrical speeds of 1.2 Gbps in Stockholm using DOCSIS 3.1” 
 ​https://www.multichannel.com/news/harmonic-ids-real-deployment-its-virtual-ccap-418128 
39 Additional staffing is often required, to manage customer notifications, for planned outages that occur during  upgrades. 
The ISPs have traditionally performed this important function. The ISPs can cover the costs for the ongoing licensing, if 
the Cisco solution is selected (estimated to be $290K per year). 
40 Turn key cost as proposed to Click! by Adara. Includes the Digital content manager SIPV headend equipment, RF 
gateway, Motorola NE 2500 Bulk Encryptor, with MPTS licence,  Virtual Services Resource Manager, and all configuration 
and setup 
41 Description of SIPV by Adara Technologies : ​http://www.adara-tech.com 
http://www.adara-tech.com/sites/default/files/docs/resources/adara_sipv_white_paper_final_june24_2017.pdf 
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SIPV will enable Click! to quickly and inexpensively free up as many as 50 or more video QAM (or 
EIA) channels, making them immediately available for DOCSIS 3.0, 3.1 and FULL DUPLEX 
expansion.  

3.8.1 Cable Television And Increasing Revenues 
Click! Network’s provision of retail cable television service supports the retention of the profitable 
wholesale ISP ​partners​. Having a CATV product reduces customer churn. These products go hand in 
hand.  

At the beginning of 2018 there were 22,600 ISP and 16,010 CATV accounts. Of these ISP 42

customers, 10,562 (nearly 50%) of them subscribe to CATV also.  

If Click! took the drastic step of shutting down, or exiting the CATV business, those valuable ISP 
customers would be pushed into the hands of Comcast.  

Generally, when a customer moves their CATV service to another provider they also bundle the 
Internet service; so, by exiting the CATV business Click! would lose both the Cable TV customer and 
the lucrative wholesale ISP customer.  

These wholesale ISP customers are very profitable for Click!  - currently contributing about $6.5 43

million in net profit per year . Exiting the CATV business and losing these customers would be a very 44

damaging financial mistake for Click!.  

In Section 8, on Business Structure, we offer a contingency path for Click! - a way for policy makers 
to pivot under this “Plan B 2.0” path and shift Click! away from what is alleged to be an illegal 
operating structure under TPU (should circumstances require such a drastic change) 

3.8.2 Aggressively Lowering Costs  - Reducing Sales & Marketing Costs 

The ISPs are capable and willing to take on management and administrative functions currently 
performed by senior Click! leadership; specifically, those tasks performed by the non-union general 
manager and the sales and marketing personnel. It does not make sense to continue investing 
significant resources in growing the CATV business, as this is a declining market opportunity. 
Reducing the non-union labor associated with these Sales & Marketing efforts would save more than 
$500,000/year. Simply issuing contracts to the ISPs will provide the incentive necessary to allow the 
private sector partners to perform these sales and marketing functions currently performed but these 
Click FTEs. Renewing the ISP contracts will give the ISP partners the confidence they need to hire 
the people to replicate these efforts. 
 
Although not part of our current proposal, it could also be possible to reduce Click! labor costs in the 
customer service area, if deemed essential .  45

42 As of Jan 2018, there were 16,010 total Cable TV Customers -with 15,455 Residential and 555 Commercial  - source 
RFI/Q 
43 The total marginal cost for an ISP customer is approximately $1.40 and the ARPU (average revenue per user) revenue 
is $25, so the wholesale ISP customer has a monthly marginal contribution of $23.60. This is a 94% profit margin. It 
should be noted that the cost for the gateway is essentially a fixed cost, so additional ISP revenue has a 100% profit 
margin.  
44 That is gross wholesale ISP revenue minus the fixed costs for the gateway.  
45 Job code 552500 could be reduced by 5 FTE, with those personnel being absorbed by the private sector ISP partners. 
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3.8.3 Revenue Increase and Ultimate Profitability 

Financial stability of Click! is ultimately a function of profitability. Advanced Stream’s proposed 
membership drive generates an additional $5 million a year in wholesale ISP profits for Click! in under 
3 years - covering all of Click!’s losses. By the end of year 3, the plan generates $6.2 million of 
additional revenue.  
 
For a detailed analysis of Plan B 2.0’s path to profitability please see Exhibit B.  

3.9 Promoting Economic Development And Educational Opportunities 

“Plan B 2.0” is the best alternative for supporting Tacoma’s economic development and educational 
opportunity. So much of Tacoma’s amazing progress in this area is closely tied to the creation and 
growth of Click! Network.  

Beginning in 1997, Tacoma was promoted as “America’s most wired city”. It was during this period 
that the University of Washington decided to locate its campus in Tacoma. Many companies located 
their businesses in Tacoma, to take advantage of the broadband speeds that were unavailable in 
other communities.  

Similarly, by upgrading Click! now, to offer gigabit internet service, Tacoma can bring economic 
development and educational opportunities to our community for years to come.  

3.9.1 Gigabit Speeds Bring Economic Growth  

Click! Management has partially implemented plans for delivering symmetrical Gigabit speeds -both 
over the current DOCSIS platform  and over the FTTP roll out . The cost estimates for deploying 46 47

Gigabit service over Click! have recently been drastically reduced. Deploying Gigabit will result in 
tremendous economic growth. 

3.9.2 Switched IP Video  
Gigabit speeds and the ever increasing need for more bandwidth will require moving to IPTV 
technology to free up RF spectrum. This will require moving to Switched IP Video, or SIPV. Unlike all 
other technologies employed for DOCSIS 3.1 expansion, SIPV enables operators to quickly and 
inexpensively free up as many as 50 or more video QAM (or EIA) channels, making them 
immediately available, in as little as 90 days, for DOCSIS 3.1 and FULL DUPLEX expansion.  In 
addition, using only 12 - 24 QAMs or fewer, SIPV delivers an unlimited video channel offering of SD, 
HD and UHD/4K programming. 

3.10 Job Options and Security For Click! Staff And Protecting The Intellectual Capital Of The System 

By following a “Plan B 2.0” strategy, Click! preserves living wage job security and the intellectual 
capital of the the system. 

46 Breakthroughs in ​DOCSIS 3.1 now allow for symmetrical gigabit speeds​.  
47 Click! has rolled out FTTH in greenfield areas and future expansion will utilize this technology. 
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3.11 Protecting Customer Privacy 
Under the current model, the City, TPU and Click!’s well established policies for protecting customer 
privacy would continue. The Tacoma City Council passed Res. NO. 39702 in 2017 that protects 
customer privacy in Tacoma  48

TPU employees are always careful when gathering information to provide needed services and in 
protecting the public’s privacy. Click! carefully follows the requirements of Section 631 of the Cable 
Communications Policy Act of 1984 . Preserving the current business model insures these practices 49

continues.  

3.12 Preserving Click!’s Goodwill, Including Its Market-leading Customer Service 
By following a “Plan B 2.0” strategy, Click! fully preserves its goodwill and world class customer 
service.  

4. Structure, Financial Qualifications, and Experience.

Advanced Stream is an LLC, wholly owned by our founder, Mitchell Shook. With no debt, and 20 
years of successful experience operating as an ISP partner in good standing over Click! Network, 
Advanced Stream is on solid footing to serve customers, partners, employees and the community for 
the long run.  

Over these many years, Advanced Stream has collaborated with Click! staff on finding ways to 
reduce costs and streamline our operations. Those efforts would naturally continue under the current 
business model.  

Advanced Stream has no debt and sufficient capital on hand to carry out its obligations and 
commitments under this proposal.  

Advanced Stream has demonstrated its ability to implement and successfully complete aggressive 
customer acquisition strategies before. The example of the Plan-B, the last membership drive that 
Advanced Stream (and the other ISPs) participated in, from 2012, demonstrated this most clearly.  

5. Technical and Transitional Capabilities

By “Plan B 2.0”, Click! staff continues their capable management of all aspects of the HFC and FTTP 
network.  Advanced Stream and the other ISP continue operating under the terms of their current ISP 
partnership agreements. In the event the “Drastic Change” pivot course is implemented by policy 
makers, the current Click! staff would transition to the proposed new non-profit entity, as described in 
Section 8.1, so there is a continuity of staff and technical capabilities under the Advanced Stream 
proposal.  

6. Operational Capabilities

Advanced Stream, under its partnership with Click!, currently supports over 9,000 ISP customers, 
providing cable modem, Email and VoIP services. With 15 employees located in Tacoma, Advanced 

48 CANDICE RUUD ​http://www.thenewstribune.com/news/politics-government/article145363804.html  
49  Click! Customer Privacy Notice  ​https://www.clickcabletv.com/about/legal-notices/catv-subscriber-agreement/ 
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Stream is prepared to hire the additional staff needed for its proposed 9,000 new ISP customer 
membership drive.  

7. Sales and Marketing  -  20th Anniversary Membership Drive and Plan B 2.0

Under the current model, Click! Has a unique opportunity to take advantage of a key anniversary by 
announcing a membership drive. In July 2018, Click! will celebrate the 20th anniversary of installing 
its first customer. That customer is still with Click! today. By organizing media and promotional efforts, 
in conjunction with the ISP partners, Click! could use this opportunity to kick off a membership drive 
for adding more customers. 
With cooperation and coordinated efforts between Click! staff and the ISP partners, amazing growth 
can occur. One example, of how successful such a program can be, happened in 2012, when the 
current ISP partners  agreed to add 6,000 new Internet customers to Click! Network over a four year 50

period.  
The ISPs succeeded in achieving that goal, with an effort that was known as “Plan B”  - the plan was 51

named as an alternative to an “All In Compete” model that Click! management proposed at the time. 
The customer acquisition goals for Plan B were tracked on a monthly basis accomplished over that 
4-year period .52

Click! could, once again, enlist the support its ISP partners, by leveraging their marketing skills and 
resources, to lead a membership drive designed to acquire the additional 8,400 Internet customers. 
Under Advanced Stream’s plan these additional customers would generate an additional $3 million a 
year in wholesale ISP profits for Click! - thereby covering all of Click!’s operational losses ​. 53

This membership drive could be accomplished in a 3-year time frame  - with the ISPs bearing all the 54

marketing expenses and promotional costs for acquiring these customers, while Click! benefits from 
the additional wholesale revenue .  The program could be tracked, on a monthly basis, with the ISPs 55

adding 234 new customers per month.  
Such increased usage of Click! Network, and the additional profits it brings, ultimately supports the 
roll out of gigabit services and the important digital inclusion efforts.  

7.1 New Commercial Opportunities - Wireless 5G Technology 
Recent breakthroughs in wireless 5G technology ​hold great potential as an ​additional revenue source 
for Click! and TPU’s telecommunications fiber plant. To support consu ​mers’ e​ver-growing needs for 
bandwidth, with the Internet of Things (IOT) and smart homes, next-generation wireless platforms will 
soon r​equire backhaul services for an increasing number of cellular antenna sites in public places . 56

50 Advanced Stream, Net Venture and Rainier Connect. 
51 ​Click’s slide talking about Plan B 
http://stickwithclick.com/images/Description-of-Plan-B-from-Tenzins-presentation-to-the-TPU-Board-6-2012.jpg 
52 Against a backdrop of sensationally damaging media reports about the imminent demise of Click! and a proposal by 
TPU management to offload Click! in a firesale to Wave Broadband at one point in 2015.  
53 In 2017 Click! showed a small operating loss, before depreciation and amortization, of $2.4 million. With 8,400 
additional ISP customers, Click will generate $3 million a year in additional ISP revenue - which is nearly 100% marginal 
profit, since there are no variable costs and the gateway is a fixed cost.  
54 Mitchell Shook, the author of this paper, led the membership drive for Advanced Stream under Plan-B. 
55 The average revenue per ISP user on Click! is $24 and most ISP customers take CATV also. Since CATV has a 20% 
gross margin, the addition CATV customers would contribute be an additional $1.1 million a year in gross profit.  
56 Sean Kinney RCR Wireless, “operators to deploy 100-350 small cells per square kilometer by 2020”  
https://www.rcrwireless.com/20171212/network-infrastructure/report-finds-major-increase-in-small-cell-deployments-tag17 
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Click! Network, with its wireless-enabling infrastructure of fiber and pole attachments, is in the right 
place at the right time -perfectly situated to provide this backhaul functionality.  
City and TPU staff must develop a comprehensive city-wide policy for streamlining the coming flood 
of requests for microcells on publicly owned assets. As wireless companies seek access and usage 
of public assets for their wireless deployments, the City should have requirements in place that allow 
for free or low-cost services to digitally disadvantaged Tacoma residents.  
 
7.2 ​Expanded Utility Opportunities - Smart Meters and Water Heaters 
 
Finding ways for TPU to expand its utilization of the telecommunication network ultimately supports 
the Click! business model.  

We are surprised every day by the amazing potential Click! holds. One very recent example of a 
completely new usage for Click! is the “smart” water heater pilot project in the Salishan housing 
complex in East Tacoma. 
  
This Salishan program is a partnership with Tacoma Power, the Tacoma Housing Authority and the 
Bonneville Power Administration for new “smart” residential water heaters that have Demand 
Response (DR) ability.  Thru this program the old water heaters in 87 duplex and triplex units in 
Salishan were replaced with new, more efficient, “smart” water heaters that have a modular 
communications port. This program will allow utility customers an opportunity to play a significant role 
in the operation of the electric grid by reducing or shifting their electricity usage during periods of peak 
electric usage in response to specific time of day rates or other forms of financial incentives.  
 
The imminent, $80 million, AMI project represents a significant opportunity for leveraging the 
investment  in Click!. As this project begins to unfold , the successful bidder should be encouraged to 57

study Click! and the telecommunications plant for ways these assets can play a role in supporting the 
AMI project’s communication needs .  

58

One AMI meter manufacturer points to projects such as those by EPB Chattanooga , Morristown 59

Utilities and Jackson Energy Authority -where the fiber plant uses more AMI take out points closer to 
the home -rather than the typical AMI architecture.  

As one AMI bid holder puts it, ​“We have found that this architecture provides the utility as well as the 
telecom entity with maximum capability within the AMI network as well as maximum flexibility in how 
they choose to account for costs between the entities, which can be key to any cash flow analysis.”  60

The city-owned electric utility in Chattanooga, Tennessee, offers Gigabit Internet access and the 
network also serves as the backbone for their smart meters and smart grid. The same box "that 
powers the Internet, TV and Phone also powers the smart meter."   61

57 The AMI RFP was released in April of 2018. Link: ​http://cms.cityoftacoma.org/Purchasing/FormalBids/PS18-0015F.pdf 
58 With Click! supporting the backhaul functions of the AMI project -it eliminates the need to install numerous 900Mh 
radios throughout the project footprint. 
59 The city-owned electric utility in Chattanooga, Tennessee, became the first U.S. company to offer Internet access 
speeds of 1 gigabit per second to customers. The ​fiber also serves as the backbone for a sophisticated smart grid. 
 ​http://stickwithclick.com/images/Smart-Grid-Paybacks-The-Chattanooga-Example.pdf 
60 Email 4/24/2018 from AMI vendor to Mitchel Shook, CEO Advanced Stream 
61 WTVC NewsChannel 9 "EPB Makes Lightning Fast Internet in Chattanooga" https://youtu.be/L8sBp5tb3oA 
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Their smart grid includes 180,000 smart meters that provide two-way communication; 1,400 smart 
switches that allow the utility to isolate power outages; and sensors that allow for precise voltage 
management to reduce waste. 

8. Business Structure - “Plan B 2.0” and Contingency “Pivot Plan”
As we have shown in Section 3, with Advanced Stream’s “Plan B 2.0” proposal, the current 
public-private ISP partnership arrangement is leveraged and all 12 important policy goals are met. 
Click! remains operating as a part of TPU, while the private ISP partners stand ready to step in and 
help with a “Pivot Plan” - by taking over the marketing and customer service functions for much of the 
CATV business, if need be.  
This strategy provides policymakers a successful path forward for Click! - with an option for lowering 
operating costs that can be implemented if ever needed.  
Given existing uncertainty  over Click!’s status, it is not prudent to make drastic changes without all 62

the facts. Click! is a valuable and prized asset of our community. One might ask, ​“If Click! is such a 
troubled, unprofitable, enterprise, why are bidders lining up to take it off the community’s hands?” 

What is the actual legal status of Click!? Who is right, in the Coates v. City of Tacoma case? Perhaps 
the attorneys representing the City in this case are correct -in their insistence that Click! is a legally 
authorized endeavor and that financial losses are a “disputed issue”. On April 23rd, the City’s 
attorneys filed a compelling Motion for Discretionary Review, arguing that Click!’s operations are 
lawful and proper  . 63

On June 14th, 2018 the City’s Motion for Discretionary Review  was granted by the Washington 64

State Court of Appeals. Now we have about 18 months to wait for a final decision on that matter; but, 
this sort of review is not granted lightly. So this is a very positive development!  
Making drastic policy changes in such an uncertain environment is unwise; however, it is prudent to 
plan for all potential contingencies -which is why we are proposing the 
emhttp://stickwithclick.com/images/Appeals-Court-Grants-City-of-Tacomas-motion-for-Discretionary-
Review-on-Click.pdfergency “Pivot Plan”. 
There are few, if any, risks associated with Advanced Stream’s proposed Plan B 2.0. This plan offers 
a path forward while the legal and accounting issues are resolved. We can immediately implement 
Advanced Stream’s proposals, by simply renewing the ISP contracts and set about bringing equitable 
access to Tacoma.  
Since the Appellate Court has granted the City’s motion for discretionary review, there will now begin 
an estimated 18 month wait for a decision on the partial summary judgement issue.  
In the meantime, there is great risk in following a path toward privatization. We risk turning over 20 
years of hard work and community investment in our precious municipal asset to an outside entity. 
In the time it will likely take to resolve the current legal issues at Court, Plan B 2.0 could be completed 
-thereby clearly establishing Click!’s profitability and long term solvency.

62 The City of Tacoma’s Motion for Discretionary appeal was granted on June 14th, 2018. We feel certain Click! and the 
City will prevail in the ​Coates v City of Tacoma case 
http://stickwithclick.com/images/City-of-Tacomas-Response-to-Plaintiffs-Mo-for-Partial-SJ-50739118.pdf 
63 CIty of Tacoma April 23, 2018 -​Motion for Discretionary Review ​  - Granted 
http://stickwithclick.com/images/City-of-Tacoma-Motion-for-Discretionary-Review-4-23-18.pdf 
64 ​http://stickwithclick.com/images/Appeals-Court-Grants-City-of-Tacomas-motion-for-Discretionary-Review-on-Click.pdf 
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Perhaps “If it ain’t broke, don’t fix it” is the appropriate policy at this moment; and, redoubling efforts to 
improve Click!, while providing a last resort contingency plan, for unlikely and unexpected events, as 
Advanced Stream proposes, is the proper path forward. 

 8.1 The “Pivot Plan” - Covering All Bases 
Advanced Stream’s proposal offers a two step solution - a safety net for an unlikely event, or a worst 
case  emergency scenario. An example of an “unlikely event” might be if Click! is declared by the 
Courts to be an illegal activity and forced to exit or liquida ​te​ its business. Advanced Stream’s proposal 
offers a way for policy makers to then dramatically lower cost by ​“​ pivoting”, from our “Plan B 2.0” 
strategy, to the “Pivot Plan” strategy.  
Under this contingency alternative, Advanced Stream proposes that some Click! engineering and 
operations staff would continue to operate the telecommunications plant, as employees of TPU, while 
the private sector ISP partners would expand their current role, of assisting with CATV sales, 
customer support and to begin accepting monthly payments for Click! CATV products - essentially 
like a payment center.  

8.2 Establishment Of A New 501 (C) Non-profit Entity 
The biggest change to Click! with the implementation of the “Pivot Plan” would be the establishment 
of a new 501 (c) non-profit entity to continue managing the wholesale broadband and Internet 
activities, perform installations, provide high level network administration, engineering and some 
CATV customer service functions. This entity would operate under an agreement with TPU - similar to 
the current ISP contracts.  
In addition to allowing the ISPs to function as payment and service centers, for their respective CATV 
customers,  another significant change would be expanding the ISPs responsibility for CATV 65

support. Customers that do not subscribe to Internet service and have no ISP relationship would 
continue to receive direct support from the new non-profit entity; additionally, the Click! customer 
service center would remain in the TPU lobby. This is an amazing location for marketing the Click! 
products to the ratepayers. Most of them are Comcast customers and have never heard of Click!. The 
lobby presence is essential for Click! and that cannot change.  
Since the ISPs and Click!, in most cases, have a mutual relationship with their shared Internet-CATV 
customers, any strategy to transfer away the CATV business and customers from TPU must be 
sensitive to the current non-disclosure agreements in the ISP contracts - in particular the private ISPs’ 
customer lists and the details of those valuable relationships. The ISPs have worked for many years 
to acquire these mutual customers and it would be unfair, illegal and harmful for Click! to hand over 
one ISP’s CATV customers to another, a competitor, ISP.  
Advanced Stream, for example, has spent 20 years building up its customer base - a mutual 
customers base - with Click! as a partner. Those shared customers are valuable assets that belong, 
partially, to Advanced Stream and the other respective ISPs. Putting one ISP’s customers in the 
hands of a competitor would be unfair; therefore, our solution places them into a non-profit entity that 
would protect the privacy and confidentiality of these customer relationships.  

65 Essentially a franchise, licensing or joint venture type arrangement in support of the Click! brand.  
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As future ISPs join the network, the newly created Click! non-profit entity would continue managing 
services on the network - much as Click! does now. This ensures the continued confidentiality of the 
mutual customer information - thereby protecting the ISPs valuable customer lists.   66

Nevertheless, Since the ISPs have had a good run, with 20 years of success, operating on Click! 
Network, it seems reasonable to seek their support in event such a “worst case” transition is required. 

Advanced Stream feels this “Pivot Plan” would be a way for the ISPs to “give back” to the community 
-by stepping in to “save the day” in the event of an emergency.
In this spirit, of “giving back”, the ISPs would agree to fund the creation of this 501 (c) non-profit entity
- which would license the Click! CATV brand and purchase the existing CATV assets from TPU at
book value  and enter into a operating agreement with TPU for the plant and network. This67

agreement could be similar to that by which the ISP partners currently operate under.  We have
provided a flowchart in Exhibit A that depicts the arrangement.
This new non-profit entity would hire most of the current Click! Staff - with current pay rates, contracts 
and accrued benefits intact. This would include all staff associated with Technical Operations, Service 
Installations, Network Operations, HFC construction and Engineering, Network Service Assurance 
would be mostly unaffected.  
Some reduction in management, sales and marketing personnel would be certainly possible. 
Since the "All In" proposal would no longer be on the table, and promoting the CATV product should 
no longer be a priority , personnel assigned to those efforts could be reassigned to other areas of the 68

utility. The jobs affected would include the current General Manager position (job code 551100) and 
most of the Sales and Marketing roles (job codes 552200). 
Advanced Stream is willing to carry out, alone if necessary, the facilitation of this type of transition; 
hopefully, the other ISP, Rainier Connect, would similarly support our proposal for a shared solution - 
after all, the ISPs have collaborated successfully in the past -to deliver solutions at key moments in 
Click!’s evolution.  A notable example is the original “Plan B”, where the ISPs invested their resources 
to capture 6,000 new customers by agreement. 

8.3 Honoring The Terms Of The Contract With IBEW Local 483 
Advanced Stream’s “Pivot Plan” proposal would include honoring the terms of the contract with IBEW 
Local 483, thereby insuring Click! staff’s benefits and contracts are kept intact. Advanced Stream 
would also work with TPU on a transition path to make sure that all the personnel’s benefits and 
contract terms are accurately transferred and that a seamless relocation plan is created for all of 
affected Click! employees.  
Finally, Advanced Stream, or the ISPs jointly,  would agree to provide immediate funding for the 69

costs associated with needed CATV upgrades - such as implementing a switched IPTV platform. Any 

66 Since the ISPs and Click!, in most cases, have a shared a relationship with these common customers, any transfer of 
the CATV customers must be sensitive to the current non-disclosure elements in the ISP contracts, in particular the 
private ISP customer lists and details of those valuable relationships. The ISPs have worked for many years to acquire 
these mutual customers and it would be unfair for Click! to hand over their CATV customers to just one of the ISPs - 
thereby harming the other ISP.  
67 Including the set top boxes and other CPE assets.  
68 CATV is no longer a growth market and it makes less sense to continue investing in expanding and marketing this 
product. 
69 ​ ​We would propose sharing the costs, on a prorata basis​. 
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profits that accumulate from CATV operations would remain in the non-profit entity and be used for 
future network expansion, upgrades, maintenance and funding employee benefits.  
This alternative preserves the benefits Click! has brought to our community while maximizing TPU 
ratepayer’s investment in this $200 million asset.  

8.4 The City Can Help Reduce Risks 

One way that the City policymakers can reduce risk, and protect the Click! brand, is by being 
proactive and strongly supporting the existing public-private partnership model. This is accomplished 
by renewing the ISPs’ contracts. At this important moment in Click!’s history, such support and 
certainty is essential. It will give confidence to our customers, prospective clients, and the employees 
of both Click! and the ISP partners.  

Policymakers can also provide certainty, by strongly supporting Advanced Stream’s strategy of “Plan 
B 2.0”. Doing otherwise risks delaying implementation of Click!’s roll out of gigabit service -resulting in 
a huge lost opportunity of winning customers that could easily be acquired with a first mover 
advantage. Even worse, if Comcast offers gigabit first, then Click! could suffer an exodus of 
customers.  

9. Schedule - Gigabit in 90 days.

Once a “Plan B 2.0” strategy is approved, and the ISP contracts are renewed, the ISPs can get to 
work immediately and begin adding the proposed 234 customer per month.   We can kick off the 70

program with a “20th Anniversary” celebration and grass roots membership drive.  
Rolling out SIPV will take an additional 90 days. Once completed, this frees up the bandwidth that 
allows Click! to bond channels needed for achieving Gigabit speeds under the current DOCSIS 3.0 
plant.   71

10. Maintenance
Under our “Plan B 2.0” proposal, Click! would continue to maintain the network and the CATV system, 
while the ISPs would continue to maintain the cable modems and other Internet related customer 
premise equipment.  

11. Financing, Funding, and Payments

Under “Plan B 2.0” there are no drastic changes, the ISPs and MSAs will continue making their 
monthly payments, which currently total $810,000 a month, to Click! for wholesale Internet and 
broadband services. The payments are based on the number of subscribers - according to the 
service level pricing provided by the ISP and MSA contracts. These payments would increase under 
the “Plan B 2.0” proposal, given the proposed price increase and added customer counts. The 
amounts are also subject to increases and adjustments, under the terms of the ISP and MSA 
contracts.  

Since these contracts are already in place, they would just need to be renewed for the usual 3 year 
term that has historically served us well. There would be no delay in implementing this strategy.  72

70 This strategy is similar to the Plan-B from 2012 and will add 9,000 customers over the next 4 years.  
71 DOCSIS 3.1 requires the Harmonic or Cisco upgrade. We can still get Gig service by bonding more channels under 3.0 
72 The Contracts have always automatically renewed for 3 years 
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To assist with the implementation of DOCSIS 3.1 and SIPV, Advanced Stream is willing to provide an 
Interest free loan, if needed, to fund these improvements. This loan would be retired in exchange for 
future services billed under the ISP contract.  

In the event of a worst case scenario and the “Pivot Plan” is required, Advanced Stream would 
provide funds for the formation of the non-profit entity to continue running the CATV, broadband and 
wholesale Internet business. These funds would be used to purchase, from TPU, the assets 
associated with Click! -such as the CPE equipment, and other assets, required to carry on the 
business.  

Advanced Stream requires no outside financing, or other sources of capital, to facilitate the expansion 
of the partnership or implementation of our proposal.  

Advanced Stream has outlined, in section 8.1, its proposal for funding network expansion, equipment 
refreshes and customer expansion. No financing will be required and no service payments from the 
City are needed. 

Our proposal would continue Advanced Stream’s “low price guarantee” strategy - with current 
subscriber pricing, or lower, to be maintained. Current pricing is available on our website.  When 73

Gigabit speeds become available, we propose offering that service at $75 a month.  

Advanced Stream has demonstrated its ability to execute grass roots, social media charged, highly 
effective customer acquisition strategies. From knocking on doors to shaking signs, Advanced Stream 
is highly visible in the community during customer acquisition campaigns. Advanced Stream also 
employs direct marketing, via postal mailers and inserts in the Tacoma Public Utility billing 
statements. We leverage our existing customer base, by offering them financial incentives (finder 
fees) for referring new customers. These practices, and others would form the basis of our marketing 
strategy.  

Click! has approximately a 15% market share of Internet subscribers. ​  ​Our sales objectives for 
Internet customers would be to add net 2,808 new customers per year. So the first year we would 
increase the customer base by 2,808 and 5,616 by the second year and 8,424 by year three. 

If we begin now, Click!’s market share would be 16.5%  in June of 2019, 18% by June of 2020 and 74

19.5% by June 2021. 

Past performance has demonstrated Advanced Stream’s ability to aggressively acquire customers 
and achieve the proposed increases in market share and take rate. 

We have provided a flowchart, in Exhibit A, that depicts the flow of funds.  

12. Services - Switched IPTV and Gigabit Now!  

Plan B 2.0 will allow the retail ISP partners to continue providing Internet, phone, hosting and email 
services, while Click! staff can continue to serve their MSA customers while completing their well 
organized, and partially implemented, roll out of Gigabit speed services - one of the most important 
goals for Click!  

73 Residential pricing is available: ​http://www.advancedstream.com/content/residential 
Commercial pricing is available: ​http://www.advancedstream.com/content/commercial 
74 As of May 2015 Click! Had a 15% market share of Internet. 
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Staying current with the latest technological developments is imperative. Moving Click! to IPTV and 
delivering Gigabit service to Tacoma will lead to a dramatic addition of customers.   75

Thanks to recent developments in the DOCSIS standards, distributed architecture, and specifically 
Remote PHY (R-PHY), proposals from vendors such as Cisco ​ ​and Harmonic ,  now show that fully 76

deploying Gigabit over Click! will cost under $1.2 million .  77

With a state of the art DOCSIS 3.1 capable platform, Click! is in the right place at the right time. 
Through Click!’s recent  ​RFP for Software Based CMTS​, respondents have shown new technology 
allows a surprisingly inexpensive path to symmetrical Gigabit speeds for Click!  Click! Can roll out 
Gigabit service for under $1.5 million .  78

To meet the soaring demand for bandwidth, R-PHY  removes the physical layer (PHY) of a 79

traditional cable headend CMTS or CCAP and pushes it to the network’s fiber nodes that connect to 
the cable modem at the customer’s site . 80

For the Harmonic solution  the net price is just $1.1 million - after a $268,965 buy back discount for 81

Click!’s CBR8 Cisco router .  While the Cisco solution would cost just $1 million,  after a $200K 82 83

buyback credit. There is a licensing cost going forward, under Cisco's Infinite Broadband Unlocked 
(IBU) Licensing Program that allows the operator to deploy as much DOCSIS 3.0 / 3.1 downstream 
and upstream spectrum as they choose, but only pay a $1.10 monthly fee based on the number of 
subscribers that the operator has on their system .  84

Significant deployments of this new technology, with distributed architecture and specifically Remote 
PHY (R-PHY), are now happening around the world  and the current ISP partners are willing to 85

support this effort with time and resources .  86

75 Click! has always experienced growth in customers as new, higher speed, packages are introduced.  
76 Harmonic’s CableOS CCAP solution, Submitted by Mega Hertz LLC has no licensing cost; but, is not “standards 
based”. It provides a software-based CMTS running on off-the shelf 1-RU servers. It is an end-to-end Remote PHY 
system with high RF port density, CableOS easily enables the migration to multi-gigabit broadband with DOCSIS 3.1 
77 Much less than the $5 to $ 10 million estimates that were presented two years ago.  
78 Both the Cisco solution and Harmonic solution estimate DOCSIS 3.1 solutions, that deliver Gigabit, can be fully enabled 
for less the $1.5 million.  
79 RPHY takes the QAM modulation/demodulation portion of the CMTS and separates it to a location outside of the 
CMTS. This function will now be handled directly in an HFC node in the field or a “shelf” type unit located in a hub or 
cabinet. The connection between the CMTS and the Remote PHY Device (RPD) is traditional Ethernet. 
80 ​https://blogs.cisco.com/sp/putting-the-why-in-remote-phy  
81 The Harmonic solution is not “standards based” -according to CCI (a competitive bidder on this RFP for Software Based 
CMTS Specification No. PC17-0454F  ​https://www.harmonicinc.com/solutions/software-based-ccap/ 
82 From Harmonic’s Jan 2018 Proposal: “Harmonic will buy back the CBR8 -The buyback will be issued as a discount from 
total price, in an amount of $268,965.52. 
83 Click!’s CMTS is a Cisco based. CCI Systems, Inc is proposing the configuration and activation of Remote PHY CMTS 
Network for Click! Cisco has recently demonstrated full duplex DOCSIS 3.1 architecture. They are proposing a gigabit 
solution for $1 million with a $1.10 monthly subscription fee for licensing.  
84 The $1.10 per user monthly subscription fee is billed quarterly. 
85 MultiChannel News FEB 14, 2018 “Com Hem, a Sweden-based operator that serves about 1.5 million customers, is 
deploying CableOS - the operator’s lab unit is testing symmetrical speeds of 1.2 Gbps in Stockholm using DOCSIS 3.1” 
 ​https://www.multichannel.com/news/harmonic-ids-real-deployment-its-virtual-ccap-418128 
86 Additional staffing is often required, to manage customer notifications, for planned outages that occur during  upgrades. 
The ISPs have traditionally performed this important function. The ISPs can cover the costs for the ongoing licensing, if 
the Cisco solution is selected (estimated to be $290K per year). 
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A switched IPTV solution allows a full range of advanced digital video services – all without significant 
CAPEX, OPEX. This upgrade is estimated to cost $415,568  and is essential for freeing up the 87

channels needed for future broadband growth.  The move to SWIP will be seamless, from a 88

customer perspective, since the new system is compatible with the current set top boxes and TIVo 
equipment.  
Switched IP Video (SIPV)  will enable Click! to quickly and inexpensively free up as many as 50 or 
more video QAM (or EIA) channels, making them immediately available for DOCSIS 3.0, 3.1 and 
FULL DUPLEX expansion. 

12.1 FTTH program  
Staying relevant, with cutting edge technology, is essential for Click!’s long term success. Click! has 
always been updated and remained a competitive force in the market. Currently, Click! is rolling out 
cutting edge technology with a recent, successfully completed, FTTH pilot project in a new 
subdivision (The Knolls) consisting of 165 homes in University Place.  

Click! is currently in the process of completing the integration of the Calix AXOS platform with existing 
back office systems, conducting staff training, and developing sales and marketing plans.  Marketing 
of FTTH service will begin once these activities have been completed.  

12.2  Cable Television And Increasing Revenues 
Providing a retail CATV product makes the platform “sticky” - supporting retention of very profitable 
wholesale ISP ​customer.​ Since the CATV product reduces customer churn, these products go hand 
in hand.  

With 22,600 ISP and 16,010 CATV accounts, more than 70% are Cable TV customers . If Click! 89

were to take the drastic step of shutting down, or exiting the CATV business, those customers would 
be pushed into the hands of Comcast.  

Generally, when a customer moves their CATV service to another provider they also bundle the 
Internet service; so, by exiting the CATV business Click! would lose both the Cable TV customer and 
the lucrative wholesale ISP customer.  

These wholesale ISP customers are very profitable for Click!  -contributing about $6.5 million in net 90

profit  -per year. Exiting the CATV business and losing these customers would be a very damaging 91

financial mistake for Click!.  

87 Turn key cost as proposed to Click! by Adara. Includes the Digital content manager SIPV headend equipment, RF 
gateway, Motorola NE 2500 Bulk Encryptor, with MPTS licence,  Virtual Services Resource Manager, and all configuration 
and setup 
88 Description of SIPV by Adara Technologies : ​http://www.adara-tech.com 
http://www.adara-tech.com/sites/default/files/docs/resources/adara_sipv_white_paper_final_june24_2017.pdf 
89 As of Jan 2018, there were 16,010 total Cable TV Customers -with 15,455 Residential and 555 Commercial  
90 The total marginal cost for an ISP customer is approximately $1.40 and the ARPU (average revenue per user) revenue 
is $24, so the wholesale ISP customer has a monthly marginal contribution of $22.60. This is a 94% profit margin. It 
should be noted that the cost for the gateway is essentially a fixed cost, so additional ISP revenue has a 100% profit 
margin.  
91 That is gross wholesale ISP revenue minus the fixed costs for the gateway.  
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12.3 Switched IP Video  

The need for more bandwidth will require moving Click! CATV to a switched IPTV technology and 
Advanced Stream is willing to provide the capital, as an interest free loan, for this upgrade .  92

Switched IP Video, or SIPV, will allow Click! to inexpensively free up as many as 50 or more video 
QAM channels for DOCSIS 3.1 and FULL DUPLEX expansion.  With just 12 to 24 QAMs, SIPV 
delivers unlimited video channels offering of SD, HD and UHD/4K programming. 

13. Pricing  

Advanced Stream has always provided transparency and a “low price guarantee”. What you see is 
what you get. There are no confusing taxes or misleading “surcharges” on our billing. No hidden 
charges or other shenanigans typically found in the billing practices of the big ISPs. 

Advanced Stream does provide lower, introductory, prices to new customers; but, unlike the large 
ISPs, there is no contract or “early termination” penalty for cancelling the service.  

Advanced Stream is committed to bringing the lowest prices for Internet access to our community and 
to bridging the digital divide for low-income individuals. Under a “Plan B 2.0” strategy, Advanced 
Stream will donate at least 200 computers per year to qualifying families, while expanding its $14.95 
“Digital Inclusion” program .  93

Advanced Stream will also support Click! efforts to make Tacoma a Gig City - delivering a Gigabit 
product for $75.95 a month. 

14. Equitable Access to Services - Digital Equity Action Committee 

Click! serves the entire community. Over the past 20 years, Click! has taken an equitable approach to 
constructing the Network. It has been built in a way that makes it available to residents of Tacoma 
without consideration of geographic, demographic, or socioeconomic status.  

The key to equitable access is ensuring the financial sustainability of Click!’s business model. 
Achieving financial sustainability requires a business plan that incorporates strategies to expand the 
usage of Click!. 
This can be accomplished by redoubling efforts to acquire customers under the current open access 
business model; and, by collaborating with local governments and public stakeholders.  
Tacoma could benefit by following Seattle’s lead in the formation of a Digital Equity Action Committee

. This committee would provide guidance and craft community policies for sustainable equitable 94

access.  

92 Loan to be retired from amounts due under the ISP contracts 
93 ​Advanced Stream’s Digital Inclusion Package​  https://www.advancedstream.com/digital-inclusion 
94 Statement from City of Seattle: “Digital equity seeks to ensure all residents and neighborhoods have the information 
technology capacity needed for civic and cultural participation, employment, lifelong learning, and access to essential 
services.  Working toward digital equity involves intentional strategies and investments to reduce and eliminate historical 
barriers to access and use technology” 
https://www.seattle.gov/tech/initiatives/digital-equity 
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14.1 Digital Equity Action Committee  -Community Broadband Roadmap 

Click! has made significant accomplishments, bringing lower rates and better service for Tacoma ; 95

however, more can be accomplished.  
With the establishment of a “Digital Equity Action Committee”, Tacoma could coordinate efforts for 
developing a “Community Broadband Roadmap” for digital inclusion. This committee could follow 
strategies outlined by ConnectHome USA .  96

This “Roadmap” would contain Tacoma’s strategic vision and goals for digital inclusion. By locating 
and identifying existing community resources, the “Roadmap” will help public officials, planners, 
citizen groups and other stakeholders achieve the goal of getting residents connected.  
Last month the City of Pittsburgh and the Housing Authority of the City of Pittsburgh announced their 
success; ​“The ConnectHome USA platform catalyzes collaboration towards a bigger vision for the city 
and county around digital inclusion. The initiative provides a framework for building a more substantial 
plan for digital inclusion in addition to providing resources through local and national partnerships and 
mentorship from cities leading in connecting residents. to close divide in HUD housing”​    97

This important issue cannot wait! With  a lack of access to the Internet, and the equipment and skills 
necessary to use it, disadvantaged families are becoming increasingly isolated from our digital 
society.  98

Under the current business model, the ISP partners can be enlisted to deploy their resources and 
knowledge in bringing solutions for digital equity to Tacoma.  

14.2 Equitable Internet Access and Computers Too  

With a Digital Equity Action Committee, and a Community Broadband Roadmap, we can coordinate 
efforts to distribute computers in suppo ​rt of di​gital inclusion efforts. Click!’s ISP partners are willing to 
donate computers and help organize these efforts.   It is estimated that over 500 computers per year 99

could be given to qualifying families by such a program.   100

95 A​ recent study by the Berkman Klein Center​ for Internet and Society at Harvard University looked at the prices charged 
by community-owned broadband networks and found that in 23 out of 27 networks the municipal supported offering had 
the lowest price in the market for broadband. 
96 ConnectHome was a pilot, launched by the White House and HUD in 2015, to narrow the digital divide for K-12 families 
living in public housing. ConnectHomeUSA builds upon the success of the ConnectHome pilot by expanding to reach new 
communities with digital inclusion best practices and resources provided by numerous stakeholders to help their residents 
get connected. Under the leadership of national nonprofit EveryoneOn, ConnectHomeUSA aims to reach 100 new 
communities by 2020 with a potential impact of connecting 350,000 residents. 
97 On March 13, 2018 Allegheny County and the Allegheny County Housing Authority and the City of Pittsburgh and the 
Housing Authority of the City of Pittsburgh have announced their acceptance into the ConnectHome USA Program. 
http://www.sopghreporter.com/story/2018/03/13/news/city-county-accepted-into-connecthome-digital-inclusion-program-to
-close-divide-in-hud-housing/18630.html 
98 From ​https://connecthomeusa.org​  “As of 2016, 46% of families living in public housing do not have high-speed Internet 
at home or rely solely on smartphones. These Americans are missing out on the high-value educational, economic, and 
social impact of the Internet, and being left behind. Kids on the wrong side of the “homework gap” lack the tools they need 
to do their coursework outside of school.” 
99 Advanced Stream has led such programs in the past, where computers are loaned or given to families that need them.  
100 Advanced Stream would be willing to donate 200 computers per year. Rainier Connect and Net Venture have indicated 
they would likely match that number. Chromebox and notebooks can be provided for about $150 each 
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Local businesses and community organizations—such as universities, schools, government 
agencies, libraries, hospitals, nonprofits, foundations, and even housing agencies—regularly upgrade 
and replace their computers before the end of their useful life. Rather than go to waste, these 
computers can be refurbished and updated for reuse.  Refurbished devices can then be made 101

available to housing agencies and assisted residents for free or reduced cost. 

With a program to train youth to refurbish these devices, we can impart valuable job skills in the 
process. For example, Kansas City pays and trains youth residents to refurbish computers and offers 
“digital literacy” classes through a summer youth employment program.  

Advanced Stream has coordinated similar programs in the past and is prepared to immediately 
re-activate those efforts should a “Plan B 2.0” strategy be adopted by City Council -with the Click!/ISP 
contracts being renewed.  

14.3 Bringing Competitive Broadband To the TPU’s Service Areas Not Currently Served By Click! 

The future expansion of the network will likely employ FTTH technology. For example Click! recently 
rolled out such FTTH technology in a FTTH pilot project in at The Knolls -a new subdivision consisting 
of 165 homes in University Place.  

Additionally, Click! is currently in the process of completing the integration of the Calix AXOS platform 
with existing back office systems, conducting staff training, and developing sales and marketing 
plans.  Marketing of FTTH service will begin once these activities have been completed.  

In the very far reaches of Pierce County, like areas in the southern footprint of TPU’s service area, 
such as Fredrickson, where running fiber is too expensive, Click! can inexpensively deploy hybrid 
point-to-multipoint technology, using a combination of frequencies including WiFi and 3.65 GHz. This 
is done by placing transmitters on towers and beaming signals to dishes at the customer location. 
This is now becoming more and more common around the world.  

As TPU Consultant, Doug Dawson, mentioned recently, ​ “A hybrid model makes a huge difference in 
financial performance. I’ve now seen an engineering comparison of the costs of all-fiber and a hybrid 
network in half a dozen counties and the costs for building a hybrid network are in the range of 20% – 
25% of the cost of building fiber to everybody. That cost reductions can result in a business model 
with a healthy return that creates significant positive cash over time”.  102

15. Affordable Access  

Click! can be the foundation for curing Tacoma’s digital divide. By embracing the private ISP partners, 
and leveraging their marketing skills and entrepreneurial expertise, Click! can grow faster and more 
efficiently.  

The ISPs, as private entities, are not encumbered by layers of counterproductive bureaucracy that 
can impede the swift action required when accepting, or making donations. They  are not burdened 
by concerns about “gifting public funds” etc. Consequently, these ISP are well suited to administer a 
computer donation, refurbishing, and redistribution program. These important digital equity goals are 
best accomplished under the current Click! business model.  

101 Advanced Stream is prepared to announce such a program, in conjunction with The Boys and Girls Club of South 
Puget Sound, to provide computers to qualified families.  
102 CCG Doug Dawson ​https://potsandpansbyccg.com/tag/hybrid-broadband-model/  
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The greater Click!’s profits, the more that can be done to lower prices in support of digital inclusion 
efforts. There are many potential opportunities for expanding commercial activities and raising 
additional revenue through Click!. These will be discussed in more detail under section 3.8, “Financial 
Stability”. 

Under the current model, Click! offers discounted residential Cable TV services to low income 
customers.  Advanced Stream has its $14.95 Digital Inclusion package for qualified low-income 103

customers.  

Click! can providing the ISPs with a wholesale “Digital Inclusion” package. The ISPs would deliver 
these services to the end users, without a profit, at the wholesale cost .  104

Significant resources are expended in delivering retail ISP services to end users . Facilitating monthly 
payments, coordination Installations, providing customer support, expert troubleshooting, and 
enforcing acceptable usage policies are some examples of the tasks performed by the ISPs.  

Since the ISP partners currently perform these functions, they are in the best position to perform 
these functions in support of Tacoma’s digital inclusion efforts.  

15.1  Discounted Internet Programs  
While the current Click! business model supports low rates, additional efforts can be deployed to 
bridge the digital divide. Internet rates in Tacoma  are almost 50% less than in Seattle, due to the 105

competition that Click brings to the market . Comcast matches the lower rates that Click! Network 106

offers in Tacoma. This competition saves local users an estimated $20 Million per year.   107

This is just the beginning of what is possible. There remain significant disparities in internet access 
and digital literacy skills for those of lower education, low-incomes, seniors, disabled, minorities, and 
immigrants. The City has significant disadvantaged districts/corridors. City parks could also benefit 
from low-cost or free wireless access.  Coordinated efforts are needed to achieve affordable access 
to broadband services and to provide needed computers. 
With a Digital Equity Action Committee charged with formulating our “Community Broadband 
Roadmap” for a “Digital Inclusion Program”, Click!’s private ISP partners could be contractually 
obligated to provide and expand their discounted Internet programs. Revenue sharing formulas, to set 
aside funding for such discounted services could easily be established; similarly, franchise holders, 
such as Comcast, could also be made to expand the eligibility criteria for its discounted Internet 
progr​am as par​t of any future franchise agreement renewal.  

15.2  "Inclusion Zones" Bring Free or Low-Cost WiFi Service To Prioritized Areas  
Under this option, Click! could update the agreements with the wholesale ISP partners and require 
them to provide some WiFi and cable modem services for free, or at low cost, to prioritized areas, or 
"inclusion zones", as part of their contracts. ​Similar requirements which benefit the public, have 
traditionally been a part of CATV franchises. ​ It would not be difficult to place WiFi requirements on 
the ISPs.  

103 Customers that qualify f​or TPU’s En​ergy Assistance Program also receive discounted CATV services.  
104 The ISPs should not be profiting from customers on this progra​m. It’s th​eir turn to “give back” to society -for the 20 
years of success that they have enjoyed by operating over Click! Network. 
105 ​http://www.advancedstream.com/content/residential  
106 ​https://www.xfinity.com/locations/washington/seattle/internet-service 
107 ​Average of $20 monthly savings going to approximately 100K Cable modem customers in Tacoma area. 
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Click! would support this effort by providing the backhaul capacity, with aggregation nodes, allowing 
access to the Internet over the Click! Gateway. 

15.3  Street LIghts and WiFi 
For an example of municipal WiFi, see how Plainville Connecticut made free Internet available over 
their streetlight fixtures. The WiFi service was added to 123 of the 1,424 new energy-efficient LED 
fixtures installed on all municipal light posts. The these high-tech streetlights sip energy, dim by 
remote control and are also free WiFi hotspots.   108

15.4  Deploying WiFi and the Digital Inclusion Program 
With support from its ISP partners, Click! could easily deploy WiFi and other technologies in 
addressing Tacoma’s digital equity and digital inclusion needs. A City run digital inclusion program 
would identify “digital inclusion areas” -like low-income areas, multi-dwelling public housing facilities 
and parks. Then these "inclusion zones"would receive public WiFi access, with state of the art 
technology utilizing Click! Network.  
The ISP partners would support this effort by adding wireless access points, to create a wireless local 
area network (LAN) with a controller that would operate in conjunction with an API authentication 
system based on the Tacoma Public Library membership database. Essentially anyone with a 
Tacoma Public Library card and a device would be able to login with those credentials . 109

As part of their contracts, the retail ISP partners could be required to provide the management, 
installation, security, support and enforcement of Click! Network’s acceptable use policies  for this 110

system -at no cost to the City  . Additional corporate sponsorship could even play a role in 111

supporting free WiFi services ​ . 112

16. Net Neutrality For All Customers

With Click! remaining in control of the Internet gateway routers,  IP address block and DNS servers, a 
retail ISP partner cannot speed, slow, or block internet content based upon political views, paid 
prioritization or other businesses interests 

With Advanced Stream’s “Plan B 2.0” option, there are no changes in Click’s ability to set and adhere 
to net neutrality principles.  This supports Tacoma’s strong belief in Net Neutrality – that all lawful 
internet content be equally accessible, regardless of its subject matter or viewpoint. 

108 Bill Leukhardt  “Plainville Streetlights To Provide WiFi, Not Just Light” 
http://www.courant.com/community/plainville/hc-plainville-streetlights-WiFi-0921-20160920-story.html 
109 ​What Barcelona has done: 
 ​http://datasmart.ash.harvard.edu/news/article/how-smart-city-barcelona-brought-the-internet-of-things-to-life-789 
110 ​Click! Network Use Policy ​https://www.clickcabletv.com/about/legal-notices/internet-acceptable-use-policy/ 
111 ​For example, 10% of ISP gross sales could be placed in a non-profit joint venture entity that the ISPs jointly manage 
and operate to provide this service.  
112 ​ TAYLOR SOPER, GeekWire “Google donates $344K for free WiFi in Seattle” 
https://www.geekwire.com/2016/google-donates-344k-provide-WiFi-seattle-community-centers-affordable-hous
ing-developments 
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17. Fostering Competition with Open Access

“Plan B 2.0” preserves Tacoma’s tradition of having an open access network. The public-private 
partnership with the ISPs has been the foundation of Click! success since its inception. Customers 
benefit from the competition and better service that open access brings to our local market.  

This open access model is a proven strategy for winning new customers. The ISPs have 
demonstrated their ability to bring additional customers when called upon.  

17.1 The More The Merrier! Opening up our Open Access Network 
By  building on the successful open access formula, allowing additional qualified ISPs to join the 
network, prices can be even lower and customer service all the more amazing. Competition between 
the ISPs demands that. These new ISPs would bring fresh and exciting ideas and resources to Click! 
They would support Click! marketing efforts and help take additional market share. We must expand 
Click!’s wholesale ISP and retail Cable TV customer base.  
Think of these ISPs as channel partners. Supporting a channel distribution model is a time proven 
method of building a business. Increasing the number of channel partners (ISPs),  is a win-win for 113

Click!. When an ISP partner signs up a customer, most of these new customers also subscribe to 
CATV services .  114

Why limit the network to just 2 or 3 ISP providers? Advanced Stream supports an “All Hands On 
Deck” approach, with more ISPs promoting our municipal Internet service to potential customers. 
It's a numbers game. With more marketing resources being deployed to acquiring customers for 
Click!, the wholesale Internet customer and CATV base grows even faster.  
Profits from these activities can be reinvested to further network expansion and support the 
community’s important digital equity initiatives.  

18. Privacy

The Tacoma City Council  passed a resolution in 2017 that protects customer privacy in Tacoma. It 
prevents the private ISP partners from collecting or selling customers’ personal information without 
written approval.  
With  “Plan B 2.0” the City, TPU and Click!’s well established policies for protecting customer privacy 
continue.  115

TPU employees are always careful when gathering information to provide needed services and in 
protecting the public’s privacy. Click! carefully follows the requirements of Section 631 of the Cable 
Communications Policy Act of 1984 . Preserving the current business model insures these practices 116

continues. 
Given federal rollbacks of net neutrality and internet privacy protections; and, since private telecom 
companies can now collect and sell their customers’ private online usage information, a “Plan B 2.0” 

113 There were 22,613 ISP customers and 16,010 CATV customer, in Jan 2018 
114 From Click! 2018 RFIQ Attachment -ISP w/CATV Penetration based on total ISP Subs 
115 CANDICE RUUD, ​News Tribune April 2017: ISPs can’t sell your personal info 
http://www.thenewstribune.com/news/politics-government/article145363804.html  
116  Click! Customer Privacy Notice  ​https://www.clickcabletv.com/about/legal-notices/catv-subscriber-agreement/ 
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strategy of municipal ownership and operation of Internet services protects cust ​omers’ con ​stitutional 
rights to free speech and privacy.  

To counteract these federal rollbacks of net neutrality and internet privacy, the ACLU recently asked 
local governments to consider taking a direct role in providing broadband to residents.   117

Tacoma was a pioneer in the effort to provide municipal access to the Internet. Tacoma was the first 
municipality to take such action and actually cast off the chains of monopoly.  

If the ACLU is recommending other cities follow this path now, we cannot make drastic changes to 
Click! N​etwork’s ​business model and give up all that has been accomplished. It would be a huge 
embarrassment for our community if policy makers were to do so.  

19. Local Participation - Promoting Economic Development And Educational Opportunities 

Click! Is an amazing asset that holds tremendous untapped potential for our community. How can 
Tacoma policymakers seriously consider abandoning Click! now?  Especially when so many other 
municipalities around the country are jumping headlong into developing their own broadband 
solutions and trying to provide these essential services to their citizens at reduced cost. 

19.1 Underutilized Dark Fiber -Additional Revenue from Local Governments 
Click!’s 180-count fiber network backbone is a broadband superhighway -with tremendous room for 
expansion and increased utilization.  Click! currently utilizes just 12 strands, and more than one-half 
of the network is unused dark fiber -just waiting to be deployed for our community! Also,  Click! Also 
holds tremendous potential for smart city functionality, such as added public safety services, 
intelligent traffic and parking systems; and, the many not yet imagined  smart city functions - that 
future developments (especially with the Internet of Things) is sure to bring. 

19.2  Expanding Usage of I-NET 
By expanding usage of I-NET, Click! can gain support from other local governments and public 
stakeholders - to help by sharing the costs for operating and maintaining this essential community 
asset.  
The City of University Place, for example, could be invited to support Click! by bringing its schools 
and government offices onto I-NET. When Click! was built, those drops were put in place, so the 
connections already exist and are ready to be lit. Pierce County could also benefit from utilizing Click! 
to support their efforts - especially in the southern part of TPU’s footprint.  
Pierce County recently commissioned a study  to evaluate the lack of broadband connectivity in 118

these areas. This study will soon ​“provide recommendations on how to expand broadband access in 
the County with a focus on rural areas such as Frederickson”   119

117 Jay Stanley, Senior Policy Analyst, ACLU MARCH 30, 2018: ​Public Broadband Can Help Protect the Open Internet 
and Close the Digital Divide 
 
118 2018 Contract for Pierce County Broadband Study: 
http://stickwithclick.com/images/Contract-for-Pierce-County-Broadband-Study-2018.pdf 
119 ​Pierce County: Evaluation of Broadband Connectivity and Access in Pierce County 
http://stickwithclick.com/images/Evaluation-of-Broadband-Connectivity-and-Access-in-Pierce-County.pdf 
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Click! can also benefit by securing other I-NET users within its service area. There are many libraries 
(all the Pierce County Library System), many K-12 schools and higher education institutions that 
could utilize the surplus TPU fiber to lower their telecommunications costs.  
Click! would benefit from the additional revenue these sources could provide. That revenue would 
offset the costs for maintaining and operating the telecommunications plant.  
Advanced Stream’s founder, the author of this report, has close ties to members on the Pierce 
County Council ; and, is in close contact with them about their goals for improving broadband access.  

19.3 Gigabit Speeds Bring Economic Growth 

Click! Management has plans for delivering symmetrical Gigabit speeds -both over the current 
DOCSIS platform  and over the FTTH roll out . The cost estimates for deploying Gigabit service 120 121

over Click! have recently been drastically reduced. Deploying Gigabit will result in tremendous 
economic growth  
 
As reported by Muni NetWorks, these investments improve the productivity of existing businesses 
and attract new businesses to communities: “ ​They also create millions of dollars in savings that can 
be reinvested into local economies. networks improve the productivity of existing businesses and 
attract new businesses to communities, allow individuals to work from home more effectively, support 
advanced healthcare and security systems, strengthen local housing markets, and represent long 
term social investments in the form of better-connected schools and libraries.  They also create 
millions of dollars in savings that can be reinvested into local economies​ ”​.  122

19.4 Becoming a “Gig City” 

With the launch of Click! In 1997, Tacoma began promoting itself as “America’s most wired city”. 20 
years ago City policymakers were ahead of their time. They had a clear “vision” of the future. They 
knew that broadband Internet would become an essential public utility - that broadband and ALL of its 
benefits could be harnessed and used to improve the lives of the citizens of Tacoma.  

Many significant economic development events occured at the time of Click!’s creation. During this 
period the University of Washington located its campus in Tacoma. Similarly, seeing broadband 
speeds, that were unavailable in other communities, many companies relocated their businesses to 
Tacoma.  

The creation and expansion of Click! Network has supported Tacoma’s amazing progress. By 
upgrading Click! now, to become a “Gig City” offering gigabit internet service, Tacoma can bring 
economic development and educational opportunities to our community for years to come. 

The Advanced Stream alternative, of “Plan B 2.0” and becoming a “Gig City”, is the best way to 
support, not only Tacoma’s economic development and educational goals, but all 12 of the most 
important policy goals outlined in this proposal.  

Tacoma has the history; hopefully, we have the visionary leaders of today, thinking of tomorrow, who 
understand that redoubling our efforts and “Plan B 2.0” best serves Tacoma’s citizens.  

The future of Click! Network is in your hands.  

120 Breakthroughs in DOCSIS 3.1 now allow for symmetrical gigabit speeds.  
121 Click! has rolled out FTTH in greenfield areas and future expansion will utilize this technology. 
122 muninetworks.org ​https://muninetworks.org/content/municipal-networks-and-economic-development  
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20. Conclusion 

Since Click!’s operational statements are a “disputed issue”, wouldn’t it be prudent to get the facts 
straight before throwing in the towel and allowing private sector interest to acquire this precious 
community asset thru this RFI/Q process?  

Even if the City’s attorneys are right,  and the Courts ultimately determine Click!’s business model is 123

a proper, prudent and legal activity, much time will have been lost. Time is not our friend in this fast 
moving industry. Click! staff and the private sector ISP partners should immediately turn our attention 
towards building upon Click!’s success and celebrating Click!’s 20 ​th​ anniversary in conjunction with a 
membership drive.  ​We must not delay moving forward together in achieving the 12 policy goals.  124

Time is of the essence in such fast moving technological endeavors. There is a tremendous first 
mover advantage for whoever introduces gigabit service in the Tacoma market.  
Click is ready to go with gigabit now - having already installed the CBR-8 router in the NW section of 
the network. Click! could turn up gigabit service tomorrow in that area. What are we waiting for? Click! 
has an opportunity to scoop the competition with a Gigabit Service announcement.  
In the time required to settle the Court case, Advanced Stream’s Plan B 2.0 could render any issue of 
losses moot - by making Click! so profitable that there would be no question of ratepayer funds being 
used by the operation.  
We hope policymakers will recognise the wisdom of our proposal and quickly put the ISP partners 
back to work. Your ISPs stand ready to implement the win-win solution that Plan B 2.0 represents.  
 
 

21. References  

A few entities having long term business relationships with Advanced Stream. More can be provided on request. 
 
1. Click! (City of Tacoma and TPU). 
3628 S 35th St,  
Tacoma, WA 98409 
 
2. Momentum Telecom Inc 
29363 Network Place  
Chicago, IL  60673-1293 
 
3. Arris Solutions, Inc. 
3871 Lakefield Drive 
Suwanee, GA 30042 
 

123 ​http://stickwithclick.com/images/City-of-Tacomas-Response-to-Plaintiffs-Mo-for-Partial-SJ-50739118.pdf 
124 July 2018 Will mark the 20​th​ Anniversary of Click! installing its first customer.  
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22. Responsibility Matrix 
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Responses to Appendix A: Responsibility Matrix Clarifications. 

Respondent is uncertain by the Responsibility Matrix’s usage of the term “CITY” in the column headings, under 
Operational and Funding Responsibility -  we have assumed it to mean the current municipal entity that 
operates the Click! Network. Which is TPU, or the operational division, Click! Network. All of our responses to 
the Responsibility Matrix reflect this assumption.  

Ownership 
CPE – Existing​: Respective ISPs will retain their own Internet customers’ equipment and Click! will retain its 
own CATV customers’ equipment. In the event circumstances force policy makers to follow the emergency 
‘pivot plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 

Customer ownership – existing:​ Respective ISPs will retain their own Internet customers and Click! will 
retain its own CATV customers. In the event circumstances force policy makers to follow the emergency ‘pivot 
plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 

CPE – New:​ ISPs will take ownership of new Internet customers’ equipment they sign up. Click! will be 
responsible for new CATV customers’ equipment they sign up.In the event circumstances force policy makers 
to follow the emergency ‘pivot plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our 
proposal contemplates. 

Customer ownership – new:​ ISPs will take ownership of new Internet customers they sign up. Click! will be 
responsible for new CATV customers they sign up. In the event circumstances force policy makers to follow 
the emergency ‘pivot plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal 
contemplates. 

Insurance 
Entry cable, CPE, and in-premises wiring – existing:​ The wholesale ISP partners and Click! will be 
responsible for insuring their own customers’ CPE. Click! will be responsible for insuring  Entry cable, and 
in-premises wiring. In the event circumstances force policy makers to follow the emergency ‘pivot plan’, the 
Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 

Entry cable, CPE, and in-premises wiring – new:​ The wholesale ISP partners and Click! will be responsible 
for insuring their own customers’ CPE. Click! will be responsible for insuring Entry cable, and in-premises 
wiring. In the event circumstances force policy makers to follow the emergency ‘pivot plan’, the Click! duties 
would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 

Replenishment 
CPE:​ The wholesale ISP partners and Click! will be responsible for replenishing their own customers’ CPE. 
Click! will be responsible for replenishing their own customers’ CPE. In the event circumstances force policy 
makers to follow the emergency ‘pivot plan’, the Click! duties would then fall to the new 501 (c) non profit entity, 
as our proposal contemplates. 

Subscriber Electronics:​ The wholesale ISP partners and Click! will be responsible for replenishing their own 
customers’ subscriber electronics. In the event circumstances force policy makers to follow the emergency 
‘pivot plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 
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Taxes 
USF and other federal tariffs and fees:​ The wholesale ISP partners and Click! will be responsible for paying 
their own federal taxes and fees. In the event circumstances force policy makers to follow the emergency ‘pivot 
plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 

Sales: ​The wholesale ISP partners and Click! will be responsible for paying their own sales tax. In the event 
circumstances force policy makers to follow the emergency ‘pivot plan’, the Click! duties would then fall to the 
new 501 (c) non profit entity, as our proposal contemplates. 

PILOT:​ The wholesale ISP partners and Click! will be responsible for paying their own PILOT. In the event 
circumstances force policy makers to follow the emergency ‘pivot plan’, the Click! duties would then fall to the 
new 501 (c) non profit entity, as our proposal contemplates. 

Other:​ The wholesale ISP partners and Click! will be responsible for paying their own taxes. In the event 
circumstances force policy makers to follow the emergency ‘pivot plan’, the Click! duties would then fall to the 
new 501 (c) non profit entity, as our proposal contemplates. 

Outside Plant 
Trouble Ticket processing:​ The wholesale ISP partners and Click! will be responsible for their own trouble 
ticket processing. In the event circumstances force policy makers to follow the emergency ‘pivot plan’, the 
Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 

Inventory maintenance:​ The wholesale ISP partners and Click! Will be responsible for their own inventory 
management. In the event circumstances force policy makers to follow the emergency ‘pivot plan’, the Click! 
duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 

Network Operations 
Customer installation (on-premises):​ Click! will be responsible for installing the coax or fiber lines to and 
within the customers’ homes, the ISP’s will be responsible for installing CPE to connect customer to the 
Internet. In the event circumstances force policy makers to follow the emergency ‘pivot plan’, the Click! duties 
would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 

Customer activation and provisioning:​ Click! will be responsible for the provisioning system and the ISPs 
will be responsible for the activation in the provisioning system. In the event circumstances force policy makers 
to follow the emergency ‘pivot plan, the Click! duties would then fall to the new 501 (c) non profit entity, as our 
proposal contemplates. 

Maintain inventory (active network elements):​ The wholesale ISP partners and Click! will be responsible for 
their own inventory management. In the event circumstances force policy makers to follow the emergency 
‘pivot plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 

Contract management (customer):​ The wholesale ISP partners and Click! will be responsible for maintaining 
their own customer’s contracts. In the event circumstances force policy makers to follow the emergency ‘pivot 
plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 
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Customer Service 
Billing and invoicing:​ The wholesale ISP partners and Click! will be responsible for billing and invoicing their 
own customers. In the event circumstances force policy makers to follow the emergency ‘pivot plan’, the Click! 
duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 
 
Bad debt (customer):​ The wholesale ISP partners and Click! will be responsible for their own customer’s bad 
debt. In the event circumstances force policy makers to follow the emergency ‘pivot plan’, the Click! duties 
would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 
 
Collections:​ The wholesale ISP partners and Click! will be responsible for their own collections. In the event 
circumstances force policy makers to follow the emergency ‘pivot plan’, the Click! duties would then fall to the 
new 501 (c) non profit entity, as our proposal contemplates. 
 
Tier 1 support 24x7 (basic customer issues):​ The wholesale ISP partners and Click! will be responsible for 
their own Tier 1 support. In the event circumstances force policy makers to follow the emergency ‘pivot plan’, 
the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 
 
Tier 2 support 24x7 (basic customer issues): ​The wholesale ISP partners and Click! will be responsible for 
their own Tier 2 support. In the event circumstances force policy makers to follow the emergency ‘pivot plan’, 
the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 
 
Prepare and manage SLAs:​ To the extent it’s an Internet related matter, the wholesale ISP or MSA 
addresses such issues.  In the event circumstances force policy makers to follow the emergency ‘pivot plan’, 
the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 
 
Branding:​ The wholesale ISP partners and Click! will be responsible for their own branding. In the event 
circumstances force policy makers to follow the emergency ‘pivot plan’, the Click! duties would then fall to the 
new 501 (c) non profit entity, as our proposal contemplates. 
 
Marketing:​ The wholesale ISP partners and Click! will be responsible for their own marketing. In the event 
circumstances force policy makers to follow the emergency ‘pivot plan’, the Click! duties would then fall to the 
new 501 (c) non profit entity, as our proposal contemplates. 

Sales and Marketing 
Sales:​ The wholesale ISP partners and Click! will be responsible for their own sales. The ISPs have 
traditionally promoted the Click! products and brand. In the event circumstances force policy makers to follow 
the emergency ‘pivot plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal 
contemplates. 
 
Customer acquisition and retention:​ The wholesale ISP partners and Click! will be responsible for their own 
customer acquisition and retention. In the event circumstances force policy makers to follow the emergency 
‘pivot plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 
 
Service Performance Objectives: ​The wholesale ISP partners and Click! will be responsible for their own 
Service Performance Objectives.  In the event circumstances force policy makers to follow the emergency 
‘pivot plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 
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Service catalog:​ The ISPs and Click! are responsible for their own service catalogs. In the event 
circumstances force policy makers to follow the emergency ‘pivot plan’, the Click! duties would then fall to the 
new 501 (c) non profit entity, as our proposal contemplates. 

Monitor pricing:​ To the extent that it relates to Internet service and MSA those entities are responsible for 
monitoring their own pricing. In the event circumstances force policy makers to follow the emergency ‘pivot 
plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 

Set Pricing (based on contract conditions):​ The wholesale ISP partners and Click! will be responsible for 
their own pricing. In the event circumstances force policy makers to follow the emergency ‘pivot plan’, the 
Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 

Develop and manage customer contracts:​ The wholesale ISP partners and Click! will be responsible for 
their own customer contracts. In the event circumstances force policy makers to follow the emergency ‘pivot 
plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 

Execute customer contracts: ​The wholesale ISP partners and Click! will be responsible for executing their 
own customer contracts. In the event circumstances force policy makers to follow the emergency ‘pivot plan’, 
the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 

Provide Subscription Records:​ The wholesale ISP partners and Click! will be responsible for their own 
subscription records. In the event circumstances force policy makers to follow the emergency ‘pivot plan’, the 
Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 

Provide subscriber invoice and payment status (payments):​The wholesale ISP partners and Click! will be 
responsible for their own invoicing and payments. In the event circumstances force policy makers to follow the 
emergency ‘pivot plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal 
contemplates. 

Reporting 
Provide network status information (for tier 1 support): ​The wholesale ISP partners and Click! will be 
responsible for their own network status reporting. In the event circumstances force policy makers to follow the 
emergency ‘pivot plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal 
contemplates. 

Provide network status information (for tier 2 support): ​The wholesale ISP partners and Click! will be 
responsible for their own network status reporting. In the event circumstances force policy makers to follow the 
emergency ‘pivot plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal 
contemplates. 

Provide network status information (for tier 3 support): ​The wholesale ISP partners and Click! will be 
responsible for their own network status reporting. In the event circumstances force policy makers to follow the 
emergency ‘pivot plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal 
contemplates. 

Provide monthly sales and leads reports: ​The wholesale ISP partners and Click! will be responsible for their 
own sales and leads reporting. In the event circumstances force policy makers to follow the emergency ‘pivot 
plan’, the Click! duties would then fall to the new 501 (c) non profit entity, as our proposal contemplates. 
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EXHIBIT A
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● Exhibit B shows revenue growth and customer growth on a monthly basis. 
● Beginning ARUP is $27 - based on RFI ($7.3 million in ISP revenue / customer count of 22,650). 
● Depreciation and Amortization remains constant with Capital Additions being amortized - offsetting sunk costs 

which are rolling off. 
● Starting Customer TV and ISP Counts are from the RFI material.  
● Sales and Admin expenses include the elimination of 1 non-union management FTE.  
● ISP ARPU increases by $2.50 at the beginning of year 1 and by another $2.50 at beginning of year 2.  
● CATV ARPU increased by $5 after 18 months. 
● Assumes constant CATV customers count, with a declining ratio of CATV to ISP customers. 

Exhibit B - Financial Projections for Plan B 2.0 
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YEARLY SUMMARY 
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APPROVED 11-9-16 
                                                               
                                                               MINUTES 

City of Tacoma 
Public Utility Board Meeting 

October 26, 2016 
6:30 p.m. 

 
Mr. Patterson called the Public Utility Board meeting to order at 6:30 p.m. at the Public 
Utilities Administration Building. 
 
Present:  Mark Patterson, Monique Trudnowski; Woodrow Jones, Karen Larkin, Bryan 
Flint 
 
The meeting was quorate. 
 
Minutes of the Previous Meetings 
Ms. Trudnowski moved that the minutes of the previous meetings be adopted; 
seconded by Mr. Jones.  Voice vote was taken and carried with Mr. Flint abstaining as 
he was not present for the October 12 meeting.  The minutes were declared adopted 
and made part of the record. 
 
Recognitions 
There were no recognitions 
 
Comments from the Public 
There was no public comment. 
 
Consent Agenda 
There were no items on the consent agenda. 
 
Regular Agenda 
D-1 Resolution U-10884 – Award contracts and approve purchases: 
1.  Award contract to CCI Systems, Inc., for Cisco routers and migration 

assistant services ($1,034,100.11 including sales tax and a trade-in credit 
of $78,840.48 for old Cisco equipment; net expense $955,259.63, 
including sales tax); 

2.   Award contract to Avante Solutions, Inc., for the purchase of the IT service 
management software tool and consulting services for implementation and 
training ($525,000, plus sales tax); 

1 
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3.  Increase contract to Regional Disposal Co., for the disposal of solids from 
the Green River Filtration Facility ($138,000, sales tax not applicable, plus 
the option to extend three additional one-year terms for a cumulative total 
of $690,000, sales tax not applicable). 

 
Ms. Trudnowski moved to adopt the resolution; seconded by Mr. Jones. 
In response to a Board request for additional information on the software in item number 
two, Johnny Rivera, Power Supervisor, answered that Utility Technology Service (UTS) 
has adopted an IT Service Management (ISM) framework as this is an industry standard 
of best practices for delivering IT services by ensuring the right processes, people, and 
technology are in place to meet business goals.  UTS has developed processes and 
procedures on the ISM framework and are at a milestone in implementation and are 
ready to plug these processes and procedures into an ISM tool.  This approval is to 
purchase the software product and will help consolidate other tools into a robust toolset.  
 
In response to a Board request for a description of the capabilities and enhancements 
associated with item number two, Pat Bacon, Telecom Manager, explained that this 
equipment will serve as a link between cable software and the customer and the key 
function is to cluster the internet customer by nodes/service groups to optimize 
bandwidth and the customer experience.  The current equipment is at the end of its 
useful life and can’t keep up with demands.  This will enable Click! to manage steady 
growth and faster internet speeds.  This is budgeted in the current biennium and is 
independent of the all-in business plan.  In response to a Board inquiry as to why one 
node is being replace and not four, Mr. Bacon stated that the northwest hub is the most 
congested and in need of an upgrade.   
 
In response to a Board inquiry on item number three regarding exactly what is being 
evaluated, Celina Mina, Associate Engineer, answered that Tacoma Water is trying to 
evaluate what solids are being produced by the filtration plant.  Currently, the solids 
don’t have beneficial uses, like Tagro, but are composed of river salts, clays, and 
treatment materials.  The process of optimizing the treatment processes and testing 
solids to examine different alternatives for removal of solids is under way.  Also, work is 
being done with the University of Washington Tacoma and Environmental Services to 
treat the solids in a secondary process.  In response to a Board inquiry on the contract 
term, Ms. Mina answered that the previous contracts were for one year.  However, 
because different testing options on the solids are under way, more time is needed so 
this contract includes options to extend the contract. 
 
Voice vote was taken and carried.  The resolution was declared adopted. 
 
D-2 Motion 16-11 – The Department of Public Utilities 2017/2018 budget, as 

submitted and filed with the Clerk of the Board, be accepted and approved 
and the City Council is requested to approve the same as provided by 
Section 4.12 of the Charter of the City of Tacoma.  

 
Ms. Trudnowski moved to approve the motion; seconded by Mr. Jones. 
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Page 54
·1· · · ·Q.· -- study.· Is this what you were referring to?

·2· · · ·A.· This is, yes.· Yes.

·3· · · ·Q.· Okay.· Well, let me ask you this.· Can you

·4· describe for us, what was the purpose of -- what was

·5· TPU's purpose in asking Pricewaterhouse to do this

·6· work?

·7· · · ·A.· The telecommunication business plan was passed

·8· unanimously by the city council.· Once it was passed

·9· and we hired Deb Stewart, who was well known in the

10· telecom industry, that suddenly caught the attention of

11· TCI brass, whereas to date, probably to them, the

12· little backwater town of Tacoma and something stirring

13· around and Barbara Wyatt's got alligators, but they've

14· got bigger fish to try.· John Malone and Leo Hendery

15· were taking over the world.· But when they suddenly

16· realized -- in particular, Leo Hendery, who went to

17· Bellarmine Prep in Tacoma --

18· · · ·Q.· I never knew that.

19· · · ·A.· -- and -- yes.· And that's also where Mike

20· Crowley went, who was a city councilmember.· And they

21· reconnected.· At that point, from a unanimous support,

22· we started getting pushback politically.· And it came

23· in different -- different ways.· And so the issue

24· around Tacoma electric utility subsidizing the Click

25· Network became a reoccurring theme that came up over
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·1· and over and over and over again.

·2· · · · · ·The ones that still stood by their decision

·3· and thought Click was great didn't feel it was

·4· necessary, but the ones that wanted to create conflict

·5· and dissension continued to bring it up to the point

·6· where even the people supportive of Click said let's

·7· just do it and put this issue to rest.

·8· · · · · ·And so Tim Strege, who had been a city

·9· councilman years ago at a very young age --

10· · · ·Q.· Can you spell his last name.

11· · · ·A.· S-t-r-e-g-e, I believe --

12· · · ·Q.· Thank you.

13· · · ·A.· -- Tim Strege.· He had been appointed by the

14· mayor as a new public utility board member.· So one of

15· the first things he did as he came on to the utility

16· board was not only insist that we do this, he called up

17· Price and set this whole thing up.

18· · · · · ·So it's a little bit of a long answer, but it

19· wasn't a circumstance where I felt the need to do it

20· and I went out and brought them in.· It was more or

21· less something imposed.· On the other hand, did not

22· fear it.· Worked with the people.· The report was

23· positive.· But that's how it came about.

24· · · ·Q.· Okay.

25· · · ·A.· We didn't feel a need to do it.· It was --
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·1· more or less, came about as a result of that issue

·2· popping up and trying to get resolved.· The one side

·3· wanted it to come back, oh, yeah, it is subsidized, and

·4· the other one wanted to verify once and for all what --

·5· so this was the first -- the Virchow Krause was another

·6· attempt when that --

·7· · · ·Q.· We'll get to that a little bit later.

·8· · · ·A.· -- when that rose to a head again too.· So

·9· it's a common theme.

10· · · ·Q.· Okay.

11· · · ·A.· Even today.

12· · · ·Q.· Even today.· Okay.

13· · · ·A.· Yes.

14· · · ·Q.· And, again, I -- this is not a memory test,

15· but it will -- it's helpful if you can describe

16· about -- what portion of the physical infrastructure

17· had been built out by this time, April of 2000?· Was it

18· just getting started, or was it substantially --

19· · · ·A.· Oh, no, no, no.· We had our first Click

20· customer in 1998.· And if I recall, by this time, we

21· were in the neighborhood of having the 15,000 customer

22· success --

23· · · ·Q.· Oh, okay.

24· · · ·A.· -- basically at the break -- break-even point

25· or slightly better with revenues exceeding based on our

Page 57
·1· formulation.

·2· · · ·Q.· Okay.· So the system was more than 50 percent

·3· built out by this time?

·4· · · ·A.· Yeah.· Yeah.

·5· · · ·Q.· Was it substantially more than 50 percent?

·6· · · ·A.· Yes, yes.· Yeah.

·7· · · ·Q.· Okay.

·8· · · ·A.· Yeah, because by this time, as I said, Deb

·9· Stewart is leaving because the construction -- she --

10· she wanted to build the finest -- she had always wanted

11· to build the finest telecom system you could because

12· she had been managing these mom and pop, crummy systems

13· her whole career.· She wanted to build something and

14· build it right.

15· · · · · ·And so -- and she had an illustrious career,

16· so having finished that, she was ready to go off and

17· retire.· And Dana's coming in about this time.· And she

18· was the one that sat down with the folks from Price

19· Waters and went through them with her staff -- through

20· the details of -- of their operation.

21· · · ·Q.· Okay.· So would you turn to -- I guess it's

22· page 8 of the document.· The Bates number at the bottom

23· is 995.· And the paragraph right above the heading

24· there that says, "Capitalization of General and

25· Administrative Expenses," that paragraph says, "We
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·1· We're going to improve it.· Carry out this -- this plan

·2· and try to generate some additional revenue over the

·3· time while you build up all of these uses.

·4· · · · · ·The fact that that didn't occur still does not

·5· take away from the original legislative principle.· And

·6· that is is that this is the responsibility of the

·7· ratepayer.· And there is an accumulation of years of

·8· benefits that if I were to sit down and value, you

·9· could challenge this from the perspective of DaVita,

10· the dialysis company that provided tremendous amounts

11· of jobs and tax base and economics.· I believe that the

12· Frank Russell Company would have left a lot earlier

13· than they did.

14· · · · · ·And that just goes on and on with industries

15· and businesses, educational, academic -- all kinds of

16· things that would not have gotten a benefit if this --

17· and you say, well, what does that have to do with the

18· electric ratepayers?· If there is commerce occurring in

19· a community, then they're consuming electricity.· And

20· the more electricity that's consumed, basically that

21· holds down the overall cost for everybody because it

22· covers the fixed cost.

23· · · · · ·So I could still present an argument -- and

24· that was the theme of this -- that the electric

25· ratepayers still benefit.· It's more difficult to, you
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·1· know, put value on those sort of things, but an

·2· economist could come in and do it, and you could argue

·3· until the cows come home.

·4· · · · · ·Now, going on forever, at some point, you have

·5· to deal with the circumstance with either utilizing

·6· more of the system or changing the tenets of the

·7· original legislation, but I'm not here to speculate or

·8· talk about that.

·9· · · ·Q.· (By Mr. Jurca)· Okay.· Thank you.

10· · · · · · · · ·MR. JURCA:· All right.· Let's mark as

11· the next exhibit -- let's take -- off the record for a

12· moment.

13· · · · · · · · ·(Recess taken.)

14· · · · · · · · ·MR. JURCA:· Back on the record, and we

15· are ready to mark as the next exhibit . . .

16· · · · · · · · ·(Deposition Exhibit 5 was marked for

17· · · · · · · · · identification.)

18· · · · · · · · ·MR. JURCA:· Okay.· This is 5.

19· · · ·Q.· (By Mr. Jurca)· Mr. Klein, you have before you

20· what's been marked as Exhibit 5.· Do you recognize

21· that --

22· · · ·A.· Yes.

23· · · ·Q.· -- as a copy of what's sometimes referred to

24· as the Virchow Krause report?

25· · · ·A.· Yes.
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·1· · · ·Q.· And it's dated on the bottom of the front page

·2· July 23, 2003.· I guess I could ask you to describe

·3· what the purpose of this was, but I guess it's already

·4· given on the second page under the heading foreword.

·5· So I'll ask you this.· Did Tacoma Power contract with

·6· Virchow Krause & Company to assess the reasonableness

·7· of its method of allocating the capital investment and

·8· operating expenses of Click Network between power and

·9· commercial applications?

10· · · ·A.· We did so at the request of the local

11· politicians.

12· · · ·Q.· And by "local politicians," who do you mean?

13· · · ·A.· It was the case where there was another of the

14· rising of the issue to attack Click on the basis of a

15· subsidy.

16· · · ·Q.· So was --

17· · · ·A.· My sense -- and this is my sense when I was

18· there, and it's fairly accurate -- is the people in

19· Click were wonderful.· The service was wonderful.· It

20· was a local utility trying to do and doing good.· How

21· do you attack something like that?· And so basically

22· the opposition came up with, well, how do you attack

23· it?· You make people feel like they're being ripped

24· off.· And so every so many years, this theme would

25· build up again, and here -- here it was again.

Page 77
·1· · · ·Q.· When you refer to the local politicians, are

·2· you referring to people on the city council?

·3· · · ·A.· Yes.

·4· · · ·Q.· Okay.· Anyone in particular or . . .

·5· · · ·A.· I would say, for the most part, the ones that

·6· were the most negative were Kevin Phelps and Michael

·7· Crowley.· But they were very influential, and so they

·8· were able to oftentimes get others to -- to join them,

·9· but they were the two main individuals.· And they also

10· were -- kept in touch with Leo Hendery and AT&T then

11· and that sort of thing.

12· · · ·Q.· So was it your sense that those members of the

13· city council that you mentioned somehow caused the

14· Tacoma -- the utility board to cause --

15· · · ·A.· Yes.

16· · · ·Q.· -- TPU to enter into this contract?

17· · · ·A.· Um-hum.

18· · · ·Q.· Okay.· This sentence that we just looked at a

19· moment ago refers to allocating between power and

20· commercial applications.· I think it's -- I think I

21· know what they mean, but for our record here, can you

22· tell us what you understood the distinction to be

23· between power applications and commercial applications.

24· · · ·A.· They're referring to -- in the commercial,

25· those items that had -- have to deal specifically with
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Asset Study 

The main purpose of the asset study was to help inform the recommended expense allocations.  We 
have not completed a comprehensive review of the assets at this time to determine whether they 
should be a Click! or a Power asset.  This is an important next step as it would have a material effect on 
how the power rates are allocated across the customer classes.  Adding HFC Asset Base to Tacoma 
Power’s rate model would most likely increase the proportion of rates paid by the Residential customer 
class since it would be considered Distribution. 

The first step in this exercise was to obtain a full listing of the Fiber/Coax system infrastructure and 
understand how it is currently split between Click! and Tacoma Power. The data was separated into 
understandable categories in order to facilitate discussion. There are some issues with the data and 
accounting classifications have changed over time, but overall it was deemed sufficient for this exercise.  
Below is the breakout that was used: 

 

Note that overall, there is approximately $200 million in historical cost and approximately $80 million in 
book value of the Fiber/Coax system today. The initial capitalization date was around 1999 and certain 
parts of the system are still being added today. The “immaterial” classification includes several asset 
classes, mostly capitalized in the late 1990’s or early 2000’s.  

A more detailed description of the assets by year of capitalization are as follows: 

Row Labels
Historical Cost - 
Comm.

Historical Cost 
Pwr.

Book Value - 
Comm.

Book Value 
Pwr.

Coax 14,781,385          87,373,426      3,667,421         43,171,879  
Fiber 1,995,061            7,458,972        560,397           3,026,195    
HTU/Converter-Descrambler_HTU/Converter-Descrambler 17,728,326          1,752,854        4,536,495         -              
Capital Connect 5,732,630            5,776,209        3,864,838         2,648,467    
Sonet Equipment 5,081,400            2,064,760        1,809,290         523,121       
Sonet Construction 3,004,760            4,713,587        1,503,851         2,051,205    
MDU 1,460,282            5,267,545        457,035           1,973,418    
Head End Equipment 3,557,380            826,517           1,952,574         577,117       
Land and Structures_Hub Electronics 5,746,817            6,197,580        1,178,652         930,850       
Land and Structures_Hub Labor/Assembly 1,922,189            1,218,434        1,602,467         989,303       
Immaterial 7,068,627            9,625,484        1,499,917         1,299,457    
Grand Total 68,078,857          132,275,367     22,632,938       57,191,012  
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March 25, 2019 Volume 4, Number 2 

In This Issue 

 Strategic Plan Update  

 Technical Operations Update 

o Service/Installation 

o Network Operations 

o Broadband Services 

o Technical Administrator 

o Converter Inventory 

Control 

 Business Operations Update 

o Customer Care 

o Sales & Marketing 

o Launching Fiber Services 

o Other Interesting 

Happenings 

 

Strategic Plan Update 
Strategic plan updates will be provided via e-mail on a 
semi-monthly basis.  As such, this section of the 
monthly report will be discontinued beginning with the 
next issue.  

 
Technical Operations Update 
 
Service & Installation 

Technician Quality ratings for February were 3.9 for 
service work and 3.9 for residential and commercial 
installation quality.  
 
During February, 1,094 jobs were completed by the 
Service Tech group. These included 448 SRO’s, 96 
activations of service, 35 reconnects, 14 transfer 
connects and 13 transfer disconnects, 157 voluntary 
disconnects, 172 service calls, 93 changes of service, 
and 66 non-pay disconnects. 
 
Additionally, FTTH trim out work installing 135 smart 
panel covers at the “Napoleon” were completed and     
building 5 at “Orchard Street Apartments” had micro 
ducts installed. Service techs also performed CLI 
repairs and filter exchanges.  
 
The service technicians have worked 296 consecutive 
days with no OJI time-loss injuries. A big thank you to 
our field crews that endured the cold temps and record 
setting snowfall this winter. 
 

Network Operations 
Temporary fiber splice feed was installed at 
Schneebeck Hall to support the State of the City 
speech by Mayor Woodards. 
 
The Fiber Team is currently working a fiber splice 
project for the Cushman facility.  The project includes 
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the splicing of 8 fiber connections scheduled to 
connect the location. 
 
On-going UPS battery replacements continue in all 
areas of the HFC Network and are based on Pass/Fail 
from the automated status monitoring system.   
 
Annual FCC-required Proof of Performance for HFC 
network has been scheduled, and construction work 
has begun on the FTTH outside plant in the Orchard 
Apartments. 
 

Broadband Services 
A new state-of-the art Cisco Firewall was successfully 
installed to increase cyber security of the Click! 
Network. 
 
During February 11 data filters were replaced to 
improve cable modem service. 
 
EAS system performed flawlessly during most recent 
required weekly and monthly tests for February. 
 
Discovered issue with Video On Demand (VOD) 
provider pitching content into the incorrect locations.  
Working with provider to move content to correct 
subcategories. 
 

Technical Administrator 
The Splunk Log and Event Management System has  
captured over 305 million firewall access events Since 
the system was installed.  These events were reviewed 
and no threats were found. Most current firewall 
installed between the City and Click Network has been 
configured and is delivering event data to Splunk. 
 
On-going work supporting the revision and 
development of the Continuity of Operations Plan 
(COOP) update.  
Development under way for Monthly Click! Network 
Safety Committee meeting.    

Business Operations Update 
 
Customer Care 

Three Customer Care SSRs returned after trying out 
Customer Services. We are happy to have them back 
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with Click!.  SSRs fielded calls from some customers 
who had questions about the TiVo Experience 4 
upgrade which was pushed out to all TiVo subscribers 
in February. The agents also worked to upsell TiVo 
service and equipment with existing customers.    
 
Disconnects returned to a more normal level in 
February, with a churn rate of 1.59%, down from 
2.07% in January. We had fewer non-pay disconnects 
and lost fewer customers to competitors, although 
there was an uptick in customers leaving due to cost. 

 
Sales & Marketing 

With respect to Broadband Sales a recent project has 
been to facilitate an agreement to temporarily use 
Click! dark fiber to deliver live video feeds from a 
downtown theater and also from the UPS campus.  
 
 Jan Feb 
Cable TV 14,467 14,441 
ISP 21,807 21,739 
Phone Calls 5,490 4,949 
Call Handling 90% 95% 

 
Launching Fiber Services 

Our team working on fiber service sales and delivery 
continues to learn and refine the processes. Training 
on provisioning devices was conducted in February. 
Installation processes were refined as technicians 
provided additional input. We anticipate releasing the 
first few addresses in the Orchard Street Apartments 
in March and hope to obtain a few video customers, 
as well as good penetration by our ISP partner 
Advanced Stream. Additional new construction 
locations that fit within the fiber build criteria are being 
solicited for right of entry and service agreements.  
 

Other Interesting Happenings 
A customer report was received of missing VOD assets 
on the TiVo platform, so time was invested in 
comparing the assets of both VOD systems. The 
missing asset was recovered from the provider, and it 
was determined that there was parity in content 
between them. Occasionally, however, a glitch causes 
an asset to be lost or become unavailable. A problem 
also was seen with the new global search function. It 
did not seem to be working across VOD. After working 
with TiVo, it was determined that the primary issue 
was that we opted for the standard VOD search 
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capability which relies on the “lowest common 
denominator” of content. We had considered a custom 
catalog for VOD search, but decided the cost was not 
appropriate for us. Therefore, many of our VOD assets 
are not included in the search catalog because we 
have many more assets than most of our peer TiVo 
participants. 
 
We completed the launch of the “talking guide” by 
adding an accessibility page to our website.  A link to 
that page was placed at the bottom or our homepage 
as well.  
 
A shout-out is in order for Randi. She has been utilizing 
a new GLDS tool for a few months to populate census 
tract data in preparation for our semi-annual FCC 
broadband reporting. She then produced an error-free 
upload file.  Thank you, Randi, for making that report 
much easier than usual! 
 
In response to the employee survey results, several 
staff meetings were held to obtain ideas for solutions 
to inform our work groups’ action plans. A lot of great 
feedback and ideas were received. Our thanks go out 
to everyone who contributed.  
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Operations Update 

October  25, 2017 Volume 2, Number 9 

In This Issue 

 Technical Operations Update 

o Service/Installation 

o Converter Inventory 

Control 

o Network Operations 

o Engineering 

o Broadband 

o Technical Administrator 

 Business Operations Update 

o Customer Care 

o Sales  

o Marketing 

o Projects 

 Strategic Plan Update 

 

Technical Operations Update 
 
Service & Installation 

September Technician Quality Ratings were 3.9 for 
service and 3.8 for residential and commercial 
installation work. We have completed exchanging ISP 
only filters in NW01 through NW06 and are now 
focusing our efforts in NW07. 

 
The Grand at 252 Broadway in downtown Tacoma is 
finally finished and has been released for activations.  
This complex is one of the largest high rise buildings 
we have wired; taking eight months to complete.  We 
used 41,000 feet of coax and 41,000 feet of CAT5-E 
to run 296 strikes into each unit along with running 
1,064 outlets specific to the interior of the units.  Wi-
Fi modems have been installed recently in Salishan 
moving the BPA/Conservation hot water heater 
project to approximately 98% complete.  
 
Eight Service Technicians are actively involved in a 
wide range of educational opportunities including the 
NWPPA Frontline Leadership course offered by TCC, 
NCTI Technical Training Certification courses and city 
provided computer classes.  All of our technicians 
continue to make positive progress in their 
educational pursuits. 
 

Converter Inventory Control 
After testing the auto staging process, Click! 
upgraded from TiVo software 3.12 to 3.13. These 
changes where mainly in the menu structure and a 
more modern color scheme.  This will be the second 
to last upgrade to the current Encore software 
platform.  This platform will require one more 
upgrade to version 3.14 which will add features such 
as voice activated remotes and universal search.   
 
The CIC has also begun testing the next generation 
of TiVo software called Hydra.  This upgrade will 
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make dramatic changes to the user interface and will 
take several months to fully test. TiVo, Pace and 
NCTC are hoping to release Hydra to our customers 
in Jan 2018. If initial testing goes well, Click! 
employees, with TiVo in their homes, will be utilized 
in the Hydra software field trials as well. 
 
The CIC has placed an order for the next generation 
of TiVo DVR’s (main box) called the MG2 or Arris 
DCX900. This box is the same size as the MG1 but 
looks slightly different on the outside with rounded 
corners and a TiVo image on the front.  The new unit 
has full 4K output and can stream up to 2 devices at 
the same time. You will see these deploying to 
customers sometime mid to late October 2017. 
 

Network Operations 
During the month of September, the Network 
Technicians continued to focus on preparing our 
network for DOCSIS 3.1 by finding and repairing 
signal leaks on the HFC Network.  Their efforts 
resulted in the repair of 821 leaks.  
 
There were meetings with vendors to look at options 
to provide better security for our underground 
backup battery power supplies where we have had 
several incidents of battery theft.  Through these 
meetings an option is being tested and if successful 
will have a field trial. 
 
Our FTTH platform for the Knolls is finalized and is 
ready for customers!  All equipment is in place and 
verified to be functioning as planned. 
 
Testing is ongoing for new nodes to replace our 
current aging HFC nodes and for the hub optics that 
are providing the connectivity to the nodes.  Working 
with multiple vendors to find the right nodes and the 
right optics. 
 

Engineering 
The Harmonic video cloud service connections have 
been completed.  Equipment has been installed in the 
Headend to test IP signals and the video quality looks 
very good.  This service allows content to access the 
video streams via an application available on various 
hand-held devices. 
 
In preparation for the November 8th channel launch, 
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we have configured the satellite receivers to 
authorize the new channel signals.  The new 
channels that will be available for video subscribers 
will include Nat Geo WILD, Sundance and the 
Stadium Channel.  Click! is ready for the launch! 
 
The Headend and Data Teams have been working 
closely with the Harmonic engineers to mount and 
configure the equipment used for testing the 
Harmonic CMTS solution.  The work is going well and 
we expect to be finished sometime in October 2017. 
 

Broadband Engineering 
A software based cable modem router solution by 
Harmonic Inc. is being evaluated in a lab 
environment.  The test will soon be moved to a live 
field trial.  Harmonic technicians are on site working 
with Steve Merriam and Patrick Jacobs. 
 
Fiber connectivity is close to being established in the 
Centeris Colocation Center.  We are now testing 
DWDM (dense wave division multiplexing) devices 
that will be installed to carry wavelength services. 
 
The Broadband Team has completed a circuit for 
Internet connectivity for The Grand at 252 Broadway 
in downtown Tacoma.  This new connection will 
service tenants in the new high-rise facility. 
 

Technical Administrator 
The Splunk Log and Event Management system is 
online and has collected over 14,271,893 auditable 
events.  The Splunk server is currently indexing 
events at an overall average of 12.54 KB/s and has 
archived nine months of data so far.   
 
There was one successful Master Technician course 
examination proctored during the month of 
September.  All six Service and Installation 
Technicians are currently enrolled in their individual 
courses and are making positive progress towards 
completion with two technicians approaching testing 
dates in October.  Click! employees have completed 
341 hours of internal training this month towards the 
overall training goal of 680 hours required. 
 
Progress is on-going in the Asset Management 
initiative as Functional Locations for the Metro 
Ethernet Asset Registry have been created.  There 

Shook Decl. 12/30/19       Page  9
1519



have been 80 Functional Locations created so far, 
and these will be used as locations for the Metro 
Ethernet assets. 

Business Operations Update 
 
Customer Care 

The Sales and Service Reps in Customer Care were 
busy in September answering the phones, as our call 
volume continued to be steady with callers coming 
into the sales queue accounting for 23.4% of the 
total calls. The Reps also make outbound calls from 
time to time to accomplish specific tasks. Recently, 
calls have been made to customers on the early 
interest list for channels to let them know that Nat 
Geo WILD will be coming to the lineup, as quite a few 
customers have requested that channel over time. 
They have also been assisting in our attempts to 
recover as many TiVo boxes from disconnecting 
customers as possible. They have been calling former 
customers with unreturned TiVo equipment to ask 
them to please return the boxes to us so we can 
serve more customers. The Reps have also been 
working hard to continue driving Tivo penetration 
rates and have been making calls to customers with 
DVRs and internet service to make a personal 
attempt to get all the great benefits of TiVo into more 
homes.  
 

Sales 
Connect activity remained strong in September with 
355 new connect orders placed. We experienced the 
loss of quite a few bulk service units on the UPS 
campus; they decided to scale back the services 
being provided in individual dormitory rooms but 
retained service in common areas. Residents of 
dormitory rooms may order individual services if they 
desire. We gained a new commercial customer with 
Wingman Brewery signing up for cable TV service. 
The table below contains customer counts for the 
Click! services and other metrics. 

 
 August September 
Cable TV 16,349 16,265 
TiVo 757 813 
ISP 22,829 22,650 
Phone Calls 6,331 5,885 
Call Handling 90% 89% 
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Marketing 
The Mobile Movies concluded for the year with the 
final event on September 2nd at the UPS Log Jam 
event. In September we participated in the remaining 
outdoor activities with a booth at the Proctor 
Farmer’s Market on the 16th, and putting together our 
own “park” downtown for “Park”ing Day on the 15th. 
Passers-by were able to stop in for a quick game, 
some Click! information and fun giveaways. Work 
was completed on our 4th quarter campaign, It’s TV 
Season, featuring a bundle of Broadcast, TiVo and 12 
mbps internet for $67. This campaign will roll out in 
October and November. Click! signed up for a 30 day 
free preview of HD Net Movies in October, so we 
hope many customers enjoy this preview and that it 
drives some new sign-ups for the HD Premium 
Package.   
 

Projects 
The new telecommunications franchise with the City 
of Puyallup was approved by the Public Utility Board 
and the final step will be obtaining a concurring 
Resolution from Tacoma City Council to complete 
acceptance of the franchise. Work is underway to 
construct the fiber tie to the Centeris Data Center, 
and our technical team will be accompanying Public 
Utility Board members on tours of the facility in 
November.  
 
Near the end of last year a decision was made to 
discontinue our SONET platform at the end of 2017 
because the equipment is far past end of life, and 
replacements are becoming completely unavailable. 
We have had a number of broadband customers with 
DS-1 and DS-3 circuits on this platform and our 
Broadband Accounts Rep has been working with our 
carrier partners to migrate these customers to an 
Ethernet solution. Some of the circuits were no longer 
needed and are being disconnected; some circuits for 
Rainier Connect Customers are being managed with a 
SONET to Ethernet conversion technology being 
deployed by Rainier Connect. Other circuits are being 
successfully migrated to the Ethernet platform. We 
anticipate this project to be completed by the end of 
December. 
 
Job shadowing has been occurring between Customer 
Care supervision and our remaining WCS staff to 
ensure a full understanding of all the processes 
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necessary to support our ISPs and their end users. 
Training documents have been prepared and the staff 
is preparing to begin training SSRs in the Customer 
Care Dept. to support the ISPs. This includes 
managing the ISP data only and data add on orders, 
disconnects, trouble issues, and communications with 
the ISPs and our technical staff, and a number of 
other duties.  
 
Work has commenced on moving the next planned 
cable TV rate increase through the approval process. 
Through the multi-year programming contracts we 
can anticipate most upcoming increases in license 
fees and incorporate those increased costs into our 
budget. Correspondingly, we anticipate the need for 
rate increases to recover those license fees and plan 
for the rate increases in the budget also. Our 
2017/2018 budget included the rate increase we 
implemented in March 2017 and it includes an 
additional 11.3% rate increase to be implemented in 
2018. We plan to make this increase effective 
January 1st, as that is when our costs increase. The 
matter will go before the Public Utility Board study 
session in early October. Staff will receive information 
on the new rates in time for customer questions. 
 

Strategic Plan Update 
 
Nothing new to report on the Power ratepayer lawsuit 
or on Click!’s long term strategic plan at this time.  
And Union negotiation is ongoing. 
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o Converter Inventory 

Control 

 Business Operations Update 

o Customer Care 

o Sales & Marketing 

o Business Systems  

o NSA and Dispatch 

 Strategy Update 

 

Technical Operations Update 
 
Service & Installation 

Technician Quality ratings were 3.9 in January and 3.8 
in February for service work and 3.7 and 3.9, 
respectively, for residential and commercial installation 
quality. Customers are impressed and continue to 
comment on the great customer service experiences 
received from all Click! staff. 
 
Job Completion: 

 
Jobs SRO 

Con-
nects 

V 
Disco SVC COS NP 

        Jan. 1417 689 159 187 162 136 84 

        Feb. 1324 658 130 188 143 103 74 

 
 
Techs verified or exchanged the newest ISP only filters 
in NW08 – NW23 nodes and SE04 – SE11 nodes. They 
have addressed any intermittent Wi-Fi connectivity 
issues at the Salishan project.  Assistant supervisors led 
the installation of video and internet outlets in the TPU 
auditorium and that effort continued into February. We 
have trained two new contract installers which enabled 
in-house techs to train with the Network techs 
performing CLI, fiber splicing and power supply 
maintenance duties. Service techs have also received 
other general system maintenance opportunities while 
training with the Network technicians. In February, We 
reduced the number of contract installers since in-
house staff can handle the current demand for Click! 
products and services. 
 
We are working with Fleet Services preparing some 
worn out vehicles for surplus. Several vehicles have 
been in service for nearly twenty years. 
 

Network Operations 
Network Technicians found and repaired 200 system 

Shook Decl. 12/30/19       Page  13
1524



leaks with the new CLI platform in January and 410 in 
February.   
 
Fiber splicing for the Centeris Data Center was 
completed in January.  The fiber connectivity from DTS 
and DTN to Centeris was also tested for continuity and 
to make sure total loss was within technical 
specifications. 
 
Fibers from the SONET dissolution project were 
reclaimed by re-splicing the fibers to make them 
contiguous around the backbone so that they can be 
re-used for future projects. 
 
First quarter FCC Proof of Performance testing has 
been finished. All tests were completed, passed and 
documented. 
 
Randy Sherman and Tim Hogan have continued to lead 
the ongoing SCTE Cable Games preparation by 
coordinating monthly training sessions through each of 
the game events to get our technicians ready to 
compete in the June 27th Cable Games. 
 

Engineering 
The router upgrade project was approved and the RFP 
team began the evaluation phase of the system 
proposal for a router solution to support the upgrade to 
Gigabit and DOCSIS 3.1 services. 
 
After testing DWDM data center connectivity in the 
Click! lab and determining stability of the connection 
between the DTN and DTS locations feeding the 
Centeris data center, the network systems will extend 
the 10 GB Ethernet network core as well as support 
other circuits of 1, 10 or even 100 GB.   
 
State of the Network:  The Click! ISP and Broadband 
networks can sustain the current customer load without 
further upgrades.  Reliability can be maintained without 
any major upgrades for up to nine months if cable 
modem package speeds remain at current levels.  
Commercial Metro Ethernet network is running at 20% 
utilization at peak times with high reliability. Software 
upgrades are planned for the near future to expand the 
capabilities of the systems and to address software 
bugs. 
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Video Services 
Video Services have remained extremely busy.  Multiple 
video channels were rebranded to new service 
providers.  These changes required updates to the 
video database to accommodate the switch. In 
addition, preparation was made for the Chiller channel 
going dark and its removal from the channel lineup. In 
February, Starz and Encore HD West moves were 
finalized.  CBUT transitioned to CBAT by tuning Dish 14 
to Galaxy 19’s position. 
 
Video Technicians began the process of testing a new 
IP video on demand instance for TiVo.  Technicians 
dealt with multiple technical issues including a new 
streaming capability available with Vu-iT.  Technicians 
also dealt with multiple technical issues including 
replacing a faulty hard drive on legacy ARRIS VOD 
platform as well as keeping the HE drawings and 
databases up to date with all the channel moves.  
 
Headend personnel worked with Marketing to 
restructure the Arris Video on Demand, migrate the 
SCALA character generator to a new workstation 
platform, and the successful movement of several 
channels to new satellite transponders. 

 
Broadband 
Hong Kim oversaw the upgrade to the Netflix server to 
ensure continued customer access, as well as 
participated on the router solution RFP approval team. 
 
Broadband team has begun the finalization of tasks 
required for the SONET dissolution project.  
Maintenance work is underway to upgrade the Dantel 
environmental alarm monitoring system used to 
monitor the SONET network. 
 

Technical Administrator 
The Splunk Log and Event Management System 
continues to manage log events from network devices 
which provides a running history of log events and an 
auditable trail for review.  The system is designed to 
ingest 2 GB per day and has cataloged and processed 
over 20 million events since its installation in February 
of 2017. 
 
UTS PC Support has begun the delivery of replacement 
workstations and laptops to Click! personnel.  There 
were 31 workstations ordered and will be delivered 
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during January and early February. Currently work is 
being done to cleanup active directory to remove old 
entries and users from the system and a physical 
inventory of machines will be scheduled in March 2018. 
 
The Technical Administrator has begun creating records 
for HFC Distribution optical equipment assets in SAP.  
An individual record will be created for each of the 814 
optical devices from each of the four HFC hubs and the 
Headend. In February, records have been created for 
the NW, and NE hubs.  Work has begun to input data 
for the SE hub equipment. 
 

Converter Inventory Control 
CIC continues working with TiVo to validate the MSO 
Early Access of TiVo Experience 4 codename: Hydra.  
 
The TiVo eVUE VOD upgrade was successfully deployed 
to customers in January.  With this successful roll-out, 
TiVo has asked Click! to evaluate a new upgrade that 
other organizations have failed to get operational. 
 
CIC has placed an order for replacement TiVo voice 
remotes from Universal Electronics. A software release 
is scheduled for May 9th that will allow the voice 
remotes to operate with the TiVo system. 
 
The CIC team is currently utilizing 190 non-functioning 
DCX – 3425 DVR boxes that are no longer of use as 
cosmetic spares for the 461 reusable spares inventory. 
CIC team is focused on churn and continues to work on 
cleaning efforts in the warehouse. 
 

Business Operations Update 
 
Customer Care 

Our Customer Care unit closed 184 sales in January 
and 178 sales in February, averaging just over 7 sales 
per day each month.  We know that the video market 
continues to be challenged by the entry of so many 
new streaming choices, so many thanks to our 
Customer Care team who receive the inquiries about 
our services and tailor services to match the customers’ 
needs. 
 
HD Experience was a promotional package that was 
offered when the HD Premium Tier was launched. It 
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bundled the HD Premium tier and an HD DVR for a 
package price. The package has not been sold for quite 
a few years and the pricing has not been increased 
consistently with our general rate increases. In an 
effort to migrate the customers remaining on this 
legacy package, Customer Care has been making 
outbound calls to review these customers’ services with 
them. These are high value customers and our Sales 
and Service Reps are giving them the personalized 
service and attention needed to retain them and to fit 
their packages to their current needs. 
 
Bulk and vacation rate accounts are being audited to 
ensure accuracy of billings. The reps have maintained 
calls answered within 30 seconds in the 90% range 
through February. We are happy to be fully staffed 
again with the return of employees who had been out 
for extended periods.  

 
Sales & Marketing 

The January and February campaign offer has been 
focused on Broadcast, TiVo and 12 Mbps Internet for 
$67.67.  We also continue to reach out to prior 
customers who disconnected for what is considered a 
controllable reason to entice them to come back to 
Click!  We continue to promote our Purple Perks Loyalty 
Program, and at February month end we had 1,962 
members. That’s just over 12% of our cable TV 
subscribers. We are tracking the impact of Purple Perks 
by calculating the rate at which members disconnect 
their Click! service and comparing that to the overall 
disconnect rate. This tracking shows us that members 
of Purple Perks disconnect at a slower pace than the 
overall pace.  That means we are succeeding at 
retaining more customers when they join the Club! 
 
 January February 
Cable TV 15,838 15,724 
ISP 22,616 22,578 
Phone Calls 5,416 4,864 
Call Handling 94% 94% 

 
Business Systems & NSA 

Business Systems said a sad good-bye to Trina Morris 
as she moved on to a new position in Generation. 
There are several ongoing projects that Business 
Systems is watching and providing input as needed. 
One is the paybox project. TPU is in the process of 
replacing the payboxes, and it is undetermined at this 
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time whether Click! will move forward with participation 
in the project. The payboxes will become unavailable to 
Click! customers once the replacement begins, and 
once the original scope of work for the project is 
completed, Click! will assess whether a second scope of 
work to incorporate Click! customer accounts should be 
pursued.  We know we have a small but consistent 
group of customers who make their payments in this 
way. We are happy that our customers have multiple 
options for making payments, i.e. in person, by phone 
with an agent, online, by mail and through self-service 
by phone.  
 
A Click! representative has been participating in a city-
wide project to issue an RFP for a new collection 
agency. That RFP is currently receiving responses, and 
Click! will also participate on the response evaluation 
team. 
 

NSA and Dispatch 
The NSA wished Jeff Vincent well as he moved on to a 
position with UTS. With his departure, it was necessary 
to evaluate the work assignments for the Network 
Operations Center Technicians. The Dispatch and NSA 
groups were merged recently so that the hours of 
operations supporting both the installation and repair 
technicians and surveilling the network could be 
maintained. Both groups are operating out of the NSA 
work space.  
 

Strategy Update 
CTC Consulting has been hired by the City to conduct 
an RFI/Q process to solicit proposals for potential 
partnership arrangements with qualified private or 
public entities interested in developing a collaborative 
partnership arrangement for Click! Network. The RFI/Q 
was published on March 23 and reflects the twelve 
policy goals developed by the Public Utility Board and 
City Council.  Proposals are due no later than April 27.  
 
A hearing was held on March 2nd to consider a Motion 
For Partial Summary Judgement filed by the Plaintiffs in 
the lawsuit involving Click! The Judge ruled in favor of 
the Plaintiffs at that time. The City is considering what 
actions it might take in response to that ruling.  
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POWER MANAGEMENT

• Tacoma Power became a certified California Independent System Operator 
(CAISO) Scheduling Coordinator which allows Tacoma Power to transact directly 
with the CAISO wholesale electric market.  We anticipate that this will enable 
better integration of renewable generation and increase revenue in the future by 
over a million dollars a year.

• Wholesale electric prices were low, but Tacoma Power sold nearly $5 million in 
non-traditional wholesale products, which reduces the need for increasing retail 
rates.

• Net wholesale power sales in 2018 were 1.8 million MWh, exceeding the budget 
estimates of 1.4 million MWh. Annual revenue was $47.1 million compared to 
budget estimates of $33 million.

• Power Management acquired over 8 MW of conservation in 2018, more than 
double the target at a substantially lower cost than budgeted.

• In collaboration with the City of Tacoma’s Public Works Division, we completed 
installation of over 16,000 cobra-head LED street lights.  The two-year project 
saves energy, provides better and safer lighting, and reduces costs for the City.

• Tacoma Power successfully completed its residential solar plan, including better 
information for customers considering rooftop installations and our second 
announced Evergreen Options grant for a solar project with Tacoma Housing 
Authority that will benefit low-income customers.

• Tacoma Power made significant efforts to advance electrification of 
transportation, including:

o Development of a special pilot rate for DC Fast charging providers – which 
will incentivize additional investment in electric vehicle charging in the 
service territory

o The construction and opening of DC Fast charging station at the LeMay 
Car Museum

o Customer outreach and education efforts including two “Ride and Drive 
Electric Vehicle Events” and five “EV 101” events

o Collaboration with Pierce Transit to pilot eight plug-in hybrid electric 
commuter vans that will charge at TPU campus and reduce fuel expense 
and maintenance for Pierce Transit.

2018 
SUPERINTENDENT’S REPORT 
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STATEMENTS OF NET POSITION 2018
2017

(As Restated) 2016 2015

ASSETS
  Utility Plant - Net .............. $871,008,433 $873,518,773 $879,547,650 $884,721,107
  Special Funds & Non-Util Prop .... 160,497,908    154,455,341    157,320,446    143,802,732    
  Current Assets ................... 79,459,959     73,857,244     68,927,643     64,476,112     
  Other Assets ..................... 4,669,297 1,810,430 2,866,478 4,689,200 
    Total Assets ................... 1,115,635,597 1,103,641,788 1,108,662,217 1,097,689,151
  Deferred Outflows ................ 5,881,479 10,113,888 10,623,174 4,002,699
TOTAL ASSETS AND DEFERRED OUTFLOWS . 1,121,517,076 1,113,755,676 1,119,285,391 1,101,691,850

NET POSITION ....................... 581,738,357 556,846,481 549,652,226 542,501,823
LIABILITIES AND EQUITY
  Long-Term Debt ................... 447,562,815    463,619,285    478,617,199    478,400,742    
  Current Liabilities .............. 23,031,002     20,524,364     20,986,727     18,261,548     
  Long-Term Liabilities ............ 27,703,192     35,406,357     33,932,418     26,021,937     
    Total Liabilities .............. 498,297,009    519,550,006    533,536,344    522,684,227    
  Deferred Inflows ................. 41,481,710     37,359,189     36,096,821     36,505,800     
TOTAL NET POSITION, LIABILITIES, AND 
DEFERRED INFLOWS ................... $1,121,517,076 $1,113,755,676 $1,119,285,391 $1,101,691,850

STATEMENTS OF REVENUES, EXPENSES AND CHANGES IN NET POSITION

OPERATING REVENUES
  Residential and Domestic ......... $56,391,501 $52,539,643 $50,742,135 $48,263,128
  Commercial and Industrial ........ 19,056,277     17,408,529     17,558,905     17,233,617     
  Special Rate-WestRock/Other ...... 6,873,675 6,322,195 5,845,719 5,951,348 
  Municipal ........................ - - - - 
  Wholesale ........................ 3,253,029 3,069,448 3,971,839 5,192,149 
  Unbilled ......................... 472,999 660,078 (137,857) 318,945 
    Total Water Sales .............. 86,047,481 79,999,893 77,980,741 76,959,187
  Other Operating Revenues ......... 15,893,978 14,644,528 14,820,869 21,179,637
    Total Operating Revenues ....... 101,941,459 94,644,421 92,801,610 98,138,824

OPERATING EXPENSES
  Operation and Maintenance ........ 45,892,214     48,921,970     46,894,363     41,804,233     
  Taxes ............................ 5,273,751 4,776,164 4,639,031 4,681,114 
  Depreciation ..................... 26,117,843     24,038,103     23,822,527     17,102,664     
    Total Operating Expenses ....... 77,283,808 77,736,237 75,355,921 63,588,011
NET OPERATING INCOME (LOSS) ........ 24,657,651 16,908,184 17,445,689 34,550,813
NON-OPERATING REVENUES (EXPENSES)
  Other Income ..................... 3,215,049 1,216,295 (221,125) (30,042) 
  Interest Income .................. 3,876,762 1,762,813 1,826,299 1,112,850 
  Gain from Disposition of Property - - - - 
  Interest Charges (Net) ........... (19,269,514) (18,321,085) (19,000,536) (16,677,645)
Net Income (Loss) Before
 Contributions & Transfers ......... 12,479,948 1,566,207 50,327 18,955,976

Total Capital Contributions ........ 16,440,749     9,138,434 10,274,030     9,052,674 
Grants & Federal BAB Subsidies 3,596,241 3,582,475 3,579,107 3,609,706 
Transfers Out  ..................... (7,625,062)     (7,092,861)     (6,753,061)     (6,873,467)     

CHANGE IN NET POSITION ............. $24,891,876 $7,194,255 $7,150,403 $24,744,889

In accordance with Governmental Accounting Standards Board Statement No. 65 both 2012 and 2011 were restated

for comparative purposes.  Years prior to 2011 are shown as originally reported.

CITY OF TACOMA, WASHINGTON
DEPARTMENT OF PUBLIC UTILITIES

TACOMA WATER

TEN-YEAR FINANCIAL REVIEW
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City of Tacoma, Washington 
Department of Public Utilities 

Click! Network 
Commercial Operations 

Operational Summary (Unaudited) 
September 30, 2019 

TELECOMMUNICATIONS REVENUE 

CATV 

Broadband 

ISP 

I nterdepa rtmenta I 

Total Operating Revenue 

TEL ECOMMUN ICA TION S EXP EN SE-COMMERCIAL 

Administration & Sales Expense 

Salaries & Wages Expense 

General Expense 

Contract Services 

IS & I ntergovernmenta I Services 

Fleet Services 

Capitalized A& G Expense 

Total Admin & Sales Expense 

Operations & Maintenance Expense 

Salaries & Wages Expense 

General Expense 

Contract Services 

IS & Intergovernmental Services 

Fleet Services 

New Connect Capital 

Total Oper & Maint Expense 

Total Telecommunications Expense 

Net Revenues (Expenses) Before Taxes 
and Depreciation and Amortization 

Taxes 

Depreciation and Amortization 

NET OPERATING REVENUES (EXPENSES) 

September 2019 Interim Financial Report -13 -

September 
2019 

$1,269,012 

84,071 

692,362 

23,360 

2,068,805 

143,304 

40,338 

1,041,776 

107,816 

257 

(674) 

1,332,817 

208,299 

13,039 

53,201 

2,473 

15,829 

(4,194) 
288,647 

1,621,464 

447,341 

278,147 

142,269 

420,416 

$26,925 

Tacoma Power 
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F e d e r a l  c o m m u n i c a t i o n s  c o m m i s s i o n  |  NATIONAL         b r o a d b a n d  P LAN      i x

a m e r i c a ’ s  p l a n  P r e f a c e

PREFACE

The staff of the Federal Communications Commission (FCC) created the National Broadband Plan. To an extraordi-

nary extent, however, the author of this plan is America itself. 

The FCC started the process of creating this plan with a Notice of Inquiry in April 2009. Thirty-six public work-

shops held at the FCC and streamed online, which drew more than 10,000 in-person or online attendees, provided 

the framework for the ideas contained within the plan. These ideas were then refined based on replies to 31 public 

notices, which generated some 23,000 comments totaling about 74,000 pages from more than 700 parties. The FCC 

also received about 1,100 ex parte filings totaling some 13,000 pages and nine public hearings were held throughout 

the country to further clarify the issues addressed in the plan.

The FCC also engaged in significant collaboration and conversations with other government agencies and Congress, 

since the scope of the plan included many issues outside of the FCC’s traditional expertise. Many people from across 

government contributed expertise and advice along the way, for which the FCC staff is eternally grateful.

The Internet also provided new ways to involve the public. Through an innovative Web presence at www.broadband.gov, 

the FCC posted more than 130 blog entries and received nearly 1,500 comments in return. The FCC’s Twitter feed now 

has more than 330,000 followers, making it the third most popular government Twitter feed after the White House and 

the Centers for Disease Control.

The FCC staff digested this extensive record and worked long hours analyzing and debating the record. Every  

comment cannot be referenced in the plan, but they were all read, considered and valued.

Public comment on the plan does not end here. The record will guide the path forward through the rulemaking 

process at the FCC, in Congress and across the Executive Branch, as all consider how best to implement the plan’s 

recommendations. The public will continue to have opportunities to provide further input all along this path. 

This is America’s plan, written by and for Americans. It’s now time to act and invest in our nation’s future by bringing 

the power and promise of broadband to us all.

THE OMNIBUS BROADBAND INITIATIVE (OBI)
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a m e r i c a ’ s  p l a n  Ex  e c u t i v e  s u m m a r y

EXECUTIVE SUMMARY

Broadband is the great infrastructure challenge of the early 
21st century. 

Like electricity a century ago, broadband is a foundation 
for economic growth, job creation, global competitiveness and 
a better way of life. It is enabling entire new industries and 
unlocking vast new possibilities for existing ones. It is changing 
how we educate children, deliver health care, manage energy, 
ensure public safety, engage government, and access, organize 
and disseminate knowledge. 

Fueled primarily by private sector investment and innova-
tion, the American broadband ecosystem has evolved rapidly. 
The number of Americans who have broadband at home has 
grown from eight million in 2000 to nearly 200 million last 
year. Increasingly capable fixed and mobile networks allow 
Americans to access a growing number of valuable applications 
through innovative devices.

But broadband in America is not all it needs to be. 
Approximately 100 million Americans do not have broadband 
at home. Broadband-enabled health information technology 
(IT) can improve care and lower costs by hundreds of billions 
of dollars in the coming decades, yet the United States is behind 
many advanced countries in the adoption of such technology. 
Broadband can provide teachers with tools that allow students 
to learn the same course material in half the time, but there is a 
dearth of easily accessible digital educational content required 
for such opportunities. A broadband-enabled Smart Grid could 
increase energy independence and efficiency, but much of the data 
required to capture these benefits are inaccessible to consumers, 
businesses and entrepreneurs. And nearly a decade after 9/11, our 
first responders still lack a nationwide public safety mobile broad-
band communications network, even though such a network could 
improve emergency response and homeland security.

Fulfilling the Congressional Mandate
In early 2009, Congress directed the Federal Communications 
Commission (FCC) to develop a National Broadband Plan to 
ensure every American has “access to broadband capability.” 
Congress also required that this plan include a detailed strategy 
for achieving affordability and maximizing use of broadband to 
advance “consumer welfare, civic participation, public safety and 
homeland security, community development, health care deliv-
ery, energy independence and efficiency, education, employee 
training, private sector investment, entrepreneurial activity, job 
creation and economic growth, and other national purposes.”

Broadband networks only create value to consumers and 
businesses when they are used in conjunction with broadband-
capable devices to deliver useful applications and content. To 
fulfill Congress’s mandate, the plan seeks to ensure that the entire 
broadband ecosystem—networks, devices, content and applica-
tions—is healthy. It makes recommendations to the FCC, the 
Executive Branch, Congress and state and local governments.

The Plan
Government can influence the broadband ecosystem in four ways: 
1.	 Design policies to ensure robust competition and, as a  

result maximize consumer welfare, innovation and  
investment.

2.	 Ensure efficient allocation and management of assets 
government controls or influences, such as spectrum, poles, 
and rights-of-way, to encourage network upgrades and com-
petitive entry.

3.	 Reform current universal service mechanisms to support 
deployment of broadband and voice in high-cost areas; and 
ensure that low-income Americans can afford broadband; 
and in addition, support efforts to boost adoption and  
utilization.

4.	 Reform laws, policies, standards and incentives to maxi-
mize the benefits of broadband in sectors government influ-
ences significantly, such as public education, health care 
and government operations.

1. Establishing competition policies. Policymakers, including 
the FCC, have a broad set of tools to protect and encour-
age competition in the markets that make up the broadband 
ecosystem: network services, devices, applications and content. 
The plan contains multiple recommendations that will foster 
competition across the ecosystem. They include the following:

➤➤ Collect, analyze, benchmark and publish detailed, 
market-by-market information on broadband pric-
ing and competition, which will likely have direct impact 
on competitive behavior (e.g., through benchmarking of 
pricing across geographic markets). This will also enable 
the FCC and other agencies to apply appropriate remedies 
when competition is lacking in specific geographies or 
market segments. 

➤➤ Develop disclosure requirements for broadband service 
providers to ensure consumers have the pricing and perfor-
mance information they need to choose the best broadband 
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In every era, America must confront the challenge of connecting our nation anew.

In the 1860s, we connected Americans to a transcontinental 
railroad that brought cattle from Cheyenne to the stockyards of 
Chicago. In the 1930s, we connected Americans to an elec-
tric grid that improved agriculture and brought industry to 
the Smoky Mountains of Tennessee and the Great Plains of 
Nebraska. In the 1950s, we connected Americans to an inter-
state highway system that fueled jobs on the line in Detroit and 
in the warehouse in L.A. 

Infrastructure networks unite us as a country, bringing 
together parents and children, buyers and sellers, and citizens 
and government in ways once unimaginable. Ubiquitous access 
to infrastructure networks has continually driven American in-
novation, progress, prosperity and global leadership.

Communications infrastructure plays an integral role in 
this American story. In the 1920s, ’30s, ’40s and ’50s, tele-
phony, radio and television transformed America, unleashing 
new opportunities for American innovators to create products 
and industries, new ways for citizens to engage their elected 
officials and a new foundation for job growth and international 
competitiveness. 

Private investment was pivotal in building most of these 
networks, but government actions also played an important 
role. Treasury bonds and land grants underwrote the railroad,1 
the Rural Electrification Act brought electricity to farms and 
the federal government funded 90% of the cost of the interstate 
highways.2 

In communications, the government stimulated the con-
struction of radio and television facilities across the country 
by offering huge tracts of the public’s airwaves free of charge. 
It did the same with telephony through a Universal Service 
Fund, fulfilling the vision of the Communications Act of 1934 
“to make available, so far as possible, to all the people of the 
United States, a rapid, efficient, Nation-wide, and world-wide 
wire and radio communication service with adequate facilities 
at reasonable charges.”3 

Today, high-speed Internet is transforming the landscape 
of America more rapidly and more pervasively than earlier 
infrastructure networks. Like railroads and highways, broad-
band accelerates the velocity of commerce, reducing the costs 
of distance. Like electricity, it creates a platform for America’s 
creativity to lead in developing better ways to solve old prob-
lems. Like telephony and broadcasting, it expands our ability to 
communicate, inform and entertain.

Broadband is the great infrastructure challenge of the early 
21st century. 

But as with electricity and telephony, ubiquitous con-
nections are means, not ends. It is what those connections 
enable that matters. Broadband is a platform to create today’s 

high-performance America—an America of universal opportu-
nity and unceasing innovation, an America that can continue 
to lead the global economy, an America with world-leading, 
broadband-enabled health care, education, energy, job training, 
civic engagement, government performance and public safety. 

Due in large part to private investment and market-driven 
innovation, broadband in America has improved considerably in 
the last decade. More Americans are online at faster speeds than 
ever before. Yet there are still critical problems that slow the 
progress of availability, adoption and utilization of broadband. 

Recognizing this, one year ago Congress echoed the 
Communications Act of 1934 and directed the FCC to develop a 
National Broadband Plan ensuring that every American has “ac-
cess to broadband capability.” Specifically, the statute dictates: 

“The national broadband plan required by this section shall 
seek to ensure that all people of the United States have access to 
broadband capability and shall establish benchmarks for meet-
ing that goal. The plan shall also include: 

➤➤ an analysis of the most effective and efficient mechanisms for 
ensuring broadband access by all people of the United States, 

➤➤ a detailed strategy for achieving affordability of such service 
and maximum utilization of broadband infrastructure and 
service by the public, 

➤➤ an evaluation of the status of deployment of broadband ser-
vice, including progress of projects supported by the grants 
made pursuant to this section, and 

➤➤ a plan for use of broadband infrastructure and services in ad-
vancing consumer welfare, civic participation, public safety 
and homeland security, community development, health care 
delivery, energy independence and efficiency, education, 
worker training, private sector investment, entrepreneurial 
activity, job creation and economic growth, and other na-
tional purposes.”4 

This is a broad mandate. It calls for broadband networks 
that reach higher and farther, filling the troubling gaps we face 
in the deployment of broadband networks, in the adoption of 
broadband by people and businesses and in the use of broad-
band to further our national priorities. 

Nearly 100 million Americans do not have broadband today.5 
Fourteen million Americans do not have access to broadband 
infrastructure that can support today’s and tomorrow’s applica-
tions.6 More than 10 million school-age children7 do not have 
home access to this primary research tool used by most stu-
dents for homework.8 Jobs increasingly require Internet skills; 
the share of Americans using high-speed Internet at work grew 
by 50% between 2003 and 2007,9 and the number of jobs in 
information and communications technology is growing 50% 
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17.4 CONCLUSION
This plan is premised on the potential of broadband to improve 
lives today and for generations.

But broadband alone will not solve America’s problems. It 
cannot guarantee that the United States will lead the world 
in the 21st century. It cannot promise that the U.S. and other 
nations will conquer crippling inequality. It cannot ensure that 
the U.S. bestows the best job, education, health care, public 
safety and government services on every American.

Broadband is a critical prerequisite, though, to solu-
tions to many of America’s problems. It can open up ways 
for American innovators and entrepreneurs to reassert U.S. 
leadership in some areas and extend it in others. It can un-
lock doors of opportunity long closed by geography, income 
and race. It can enable education beyond the classroom, 
health care beyond the clinic and participation beyond the 
town square.

In 1938, President Roosevelt travelled to Gordon Military 
College in Barnesville, Georgia, to speak at the dedication of 
a local utility. “Electricity is a modern necessity of life, not a 
luxury,” the President told the audience, “That necessity ought 
to be found in every village, in every home and on every farm in 
every part of the wide United States.”47

He added, “Six years ago, in 1932, there was such talk about 
the more widespread and the cheaper use of electricity.” But 
words did not matter until the country, “reduced that talk to 
practical results.”48

Broadband, too, is a modern necessity of life, not a luxury. It 
ought to be found in every village, in every home and on every 
farm in every part of the United States.

There has long been talk of the widespread and affordable 
use of broadband. This plan is a transition from simple chatter 
to the difficult but achievable reality of implementation. It is 
a call to action for governments, businesses and non-profits to 
replace rhetoric with targeted, challenging actions.

It is time again to reduce talk to practical results.
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THE UNITED STATES HAS A MARKET 
CONCENTRATION PROBLEM 
REVIEWING CONCENTRATION ESTIMATES IN ANTITRUST 
MARKETS, 2000-PRESENT 

ISSUE BRIEF BY ADIL ABDELA AND MARSHALL STEINBAUM1  | SEPTEMBER 2018 

Since the 1970s, America’s antitrust policy regime has been weakening and market power 
has been on the rise. High market concentration—in which few firms compete in a given 
market—is one indicator of market power. From 1985 to 2017, the number of mergers 
completed annually rose from 2,308 to 15,361 (IMAA 2017). 

Recently, policymakers, academics, and journalists have questioned whether the ongoing 
merger wave, and lax antitrust enforcement more generally, is indeed contributing to 
rising concentration, and in turn, whether concentration really portends a market power 
crisis in the economy. In this issue brief, we review the estimates of market concentration 
that have been conducted in a number of industries since 2000 as part of merger 
retrospectives and other empirical investigations. The result of that survey is clear: 
market concentration in the U.S. economy is high, according to the thresholds adopted by 
the antitrust agencies themselves in the Horizontal Merger Guidelines. 

By way of background, recent studies of industry concentration conclude that it is both 
high and rising over time. For example, Grullon, Larkin, and Michaely conclude that 
concentration increased in 75% of industries from 1997 to 2012. In response to these and 
similar studies, the antitrust enforcement agencies recently declared that their findings 
are not relevant to the question of whether market concentration has increased because 
they study industrial sectors, not antitrust markets. Specifically, they wrote, “The U.S. 
Department of Justice and Federal Trade Commission find the claims of increasing 
concentration are unsupported by data for meaningful markets” (DOJ/FTC 2018). 

In fact, we find that claims that market concentration is high are well-supported in the 
data for properly defined antitrust markets. Given the sparsity of studies that document 
market concentration in a given sector and in antitrust markets within that sector, there 
is indeed insufficient evidence to conclude that concentration in antitrust markets is 
rising. But the antitrust enforcement agencies themselves are in the best position to 
investigate that question, and so we hope they will do so—rather than publicly castigate 
outside attempts to shed light on the issue. 

The Roosevelt Institute released an earlier version of this issue brief in April 2018 under the title “Market Concentration 
and the Importance of Properly Defined Markets.” Here, we update and augment the previous publication in order to 
respond to policy debates that have arisen since then. 

1 
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RECENT CONCERNS ABOUT CONCENTRATION 

The Organisation for Economic Co-operation and Development (OECD) held a meeting 
in June of 2018 on the topic of market concentration, motivated by evidence of a 
moderate increase in broad measures of concentration in the U.S. and Japan, though 
not as much in European countries. Part of the OECD’s motivation for holding this 
meeting was that a range of other indicators suggest that on average market power is 
increasing. For example, markups and profits have significantly increased in the U.S. and 
internationally (Diez, Leigh, and Tambunlertchai 2018). Output and productivity growth 
have weakened. The OECD stated that “it remains unclear precisely what is driving the 
increase in market power” (OECD 2018). 

As noted above, the Department of Justice (DOJ) and the Federal Trade Commission 
(FTC), responded to the OECD’s concerns by stating that they find the claims of increased 
concentration unsupported by the data for meaningful markets (DOJ/FTC 2018). They 
pointed to multiple papers that based their findings of increased industry concentration 
on data from the U.S. Census Bureau. They claim that such measures of concentration 
are meaningless for competition analysis because industrial sectors are not relevant 
antitrust markets. They are not defined by consumer substitution patterns, and are in 
general much larger than antitrust markets. The example they give is that manufacturers 
of pencils and wooden blocks would be in the same industrial sector, but those two items 
cannot substitute for one another in consumption since they have very different uses. 

In this issue brief, we first step back to characterize the policy debate  by explaining 
why market definition matters in antitrust analysis and how it came to be that antitrust 
markets have been allowed to become as concentrated as they are. We then review the 
other evidence documenting the economy’s market power problem, including how that 
evidence is inconsistent with the antitrust agencies’ preferred theory for how we got here: 
that “superfirms” have gained market share thanks to their superior efficiency. Finally, we 
conclude by characterizing the research and policy agenda going forward, given that the 
agencies’ account of the evidence is so flawed. 

THE HORIZONTAL MERGER GUIDELINES AND ANTITRUST 
MARKETS 

Section 7 of the Clayton Antitrust Act of 1914 states that a merger is unlawful if “in any 
line of commerce or in any activity affecting commerce in any section of the country, the 
effect of such acquisition may be substantially to lessen competition, or to tend to create 
a monopoly” (DOJ 2010). Since 1968, this statute has been enforced according to the 
Horizontal Merger Guidelines, which have been updated and reissued several times. 
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The Horizontal Merger Guidelines, promulgated jointly by the DOJ and the FTC, 
outline the techniques, practices, and enforcement policy with respect to mergers and 
acquisitions amongst competitors. In the 1968 guidelines, the main concerns were 
barriers to entry and concentration ratios. In 1982, the guidelines were updated to include 
the Herfindahl-Hirschman Index and to entertain the concept of offsetting merger 
“efficiencies.” At the same time, they raised the level of market concentration that made 
it likely a merger would receive enforcement scrutiny. In 2010, the thresholds were raised 
even more. As a result, decades of lax merger review and antitrust enforcement gave way 
to rampant market power. 

Before an analysis of market concentration can occur, the relevant market must first 
be defined. Antitrust officials determine the “relevant market” as the alternative firms 
or products available to consumers within the same market as the merging firms. For 
example, if a firm were to raise its prices after a proposed merger, regulators may examine 
how easy it would be for consumers to switch to another, more affordable product. When 
determining which products or firms compete in a given market, the geographical extent 
of the market is often a crucial dimension. Due to travel costs, for instance, customers are 
unlikely or unable to travel an exceedingly long distance to buy a product from a different 
company following a price spike. 

The guidelines define an antitrust market in both product and geographic dimensions 
by using the “hypothetical monopolist test”: would a hypothetical monopolist in the 
proposed antitrust market be able to raise prices without losing enough customers that 
it would be self-defeating to do so? If the answer is yes, then the market is defined too 
broadly and should be narrowed. If a hypothetical monopolist could not increase prices 
without losing so much business that it wouldn’t be worthwhile, the market is defined too 
narrowly and should be widened—ideally to include the alternatives to which consumers 
would switch in this hypothetical. The threshold market definition at which such a price 
increase would be borderline profitable is considered the extent of the antitrust market, 
and this procedure for establishing that threshold is known as “critical loss analysis.” 

MEASURING MARKET CONCENTRATION 

Once markets are defined, the Herfindahl–Hirschman Index (HHI) is the most common 
measure used for determining market concentration, including by the Horizontal Merger 
Guidelines. It is calculated by squaring the market share of each firm in a market and 
summing them up. Market share can be calculated using revenue, sales, or in some cases, 
number of products, employment, or hiring. For example, if we have four firms in a 
market with market shares of 35%, 30%, 20%, and 15%, the HHI would be 352 + 302 + 202 
+ 102 = 2750. The index ranges from 1 (perfect competition) to 10000 (a monopoly). 
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According to the Horizontal Merger Guidelines, a market with an HHI above 2500 is 
considered highly concentrated. Furthermore, the guidelines state “mergers resulting in 
highly concentrated markets that involve an increase in the HHI of more than 200 points 
will be presumed to be likely to enhance market power” (DOJ 2010). Before 2010, the 
guidelines were more strict. The guidelines considered a highly concentrated market to 
be one with an HHI above 1800, and a post-merger HHI increase of 100 to be considered 
potential for enhanced market power. 

The Obama administration believed it should loosen the guidelines, since under the 
old guidelines, too many mergers that exceeded the thresholds went unchallenged. The 
idea would be that with more leeway for borderline-competitive mergers, enforcement 
resources could be directed at a greater share of mergers that are presumptively 
problematic, and hence fewer mergers in violation of the guidelines’ thresholds would go 
unchallenged. However, the effect has been to simply ratchet up the egregiousness of the 
mergers being considered, since industry has unsurprisingly interpreted the change in 
policy as reflecting a greater tolerance for concentration. Therefore, despite the higher 
thresholds, the merger wave has not been held back, but rather accelerated. 

THE FALLACY OF THE AGENCIES’ RESPONSE 

The figures reported at the start of this issue brief, from the paper by Grullon et al., 
refer to industry concentration levels. The authors calculated industry concentrations 
by summing the squared ratios of firms’ sales to total industry sales and found industry 
concentrations to be high and increasing over time in most industries. Industry 
concentration is not the same as market concentration in a relevant antitrust market; 
however, it can be an indicator of increasing concentrations for antitrust markets within 
industries. A relevant antitrust market includes the options available to consumers, 
workers, or other counterparties to the merging firms. That is usually fewer than all the 
firms in a given industry, as the agencies pointed out in their statement to the OECD. 
Thus, the market concentration of a properly defined antitrust market within specific 
industries will normally be much higher than the concentration of each industry overall. 

The logical assumption one should make about relevant markets is that the more narrow 
one defines it, the less firms there would be, and therefore, the concentration would be 
higher. In the agencies’ response, they use a study that looks at concentrations across 
the SIC 4-digit level. They use the manufacturing industry as an example as it is split 
into four groups, one of them being drug manufacturing. They argue that because drugs 
aren’t close substitutes for one another, the product market is too broad and therefore the 
concentration calculated has no merit. 
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The following example in the pharmaceutical industry shows that a narrow relevant 
market leads to calculating a higher market concentration. A study of the sector by 
Torreya Partners stated that “it is readily apparent that the generic pharmaceutical 
segment is not highly concentrated,” but they defined the industry at the global level, 
looking at revenue of companies that sell generic drugs and calculated the HHI to be 210 
(Lefkowitz 2016). One cannot get a prescription from one’s doctor to buy a drug from 
a different country, so the market should be defined at the country level at least. More 
importantly, though, the product market should not be defined using all generic drugs 
in the same market. A consumer cannot substitute their diabetic medication with an 
antidepressant in the way they might be able to substitute one fast food item for another. 
Instead, the pharmaceutical industry would have its markets defined by specific drugs. 

In the failed attempt by the DOJ to block the Pfizer-Warner merger in 2000, the 
DOJ lawyers pointed out that the HHI for specific drug markets would increase by a 
substantial amount. For example, over the counter pediculicides would see an HHI 
increase from 2,223 to 4,024. Pfizer’s Aricept had 98% of the Alzheimer’s treatment 
market, with Warner’s Cognex being their only competition (FTC 2000). With better-
defined markets, antitrust officials can block anti-competitive mergers—and, in the 
case of the pharmaceutical industry at least, protect Americans’ access to affordable 
medication. In this example, we see the DOJ acknowledge that the pharmaceutical 
industry is highly concentrated when using the relevant market definition. 

In their statement to the OECD, the agencies argue that reliable data is limited except 
for the banking and airlines sectors. They cite studies that show that there is not a rise 
in concentration in either industry. The study on airlines concentration from the U.S. 
Government Accountability Office (GAO) shows that concentration for airport routes 
did not rise by much from 2007 to 2012, but markets have been highly concentrated 
throughout the period (GAO 2014). The most recent banking study they cited also 
showed that concentration did not rise by much, from 2000 to 2010, in metropolitan, 
micropolitan, and rural areas. However, micropolitan and rural areas were highly 
concentrated throughout the time period (Adams 2012). 

INADEQUATE ENFORCEMENT OF THE GUIDELINES 

Market definition is one of the most crucial tasks in antitrust enforcement, and in sectors 
where the antitrust agencies have reviewed many mergers, they tend to have established 
rules of thumb about the appropriate market definition. For example, in mergers between 
hospitals, they might conclude that the relevant market for a given merger is a 20-mile 
radius around hospitals owned by the merging parties. What that means is that when 
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patients consider which hospital to go to, they generally choose from the options within 
that radius. The point of the exercise undertaken in this issue brief is that when you 
look at the studies that have made an attempt to define antitrust markets, the average 
concentration they report for whatever market definition they come up with tends to be 
high. 

As shown in the table below, nearly all of the markets reviewed are highly concentrated 
across the different industries where market definition has been undertaken. The 
internet search engine market is composed of companies looking to advertise their 
products by purchasing ads and listings using search services. It was highly concentrated 
with an HHI of 5105 in 2010, with Google, Microsoft, and Yahoo sharing over 96% of 
the revenue. Just two years later, the HHI grew to 5506, following the Search Alliance 
made by Microsoft and Yahoo (Noam 2016). The study defined the relevant market 
using revenue from ads at the national level and calculated market share by using search 
volume. The Search Alliance was a deal that enabled Microsoft to bypass acquiring Yahoo 
by instead powering Yahoo’s search engine in exchange for listings and ads on Bing, 
Microsoft’s search engine. The DOJ shut down a potential Google-Yahoo pact a year prior 
in fear of the highly concentrated search engine market becoming even more so. However, 
they did not challenge the Search Alliance in court, even though the guidelines would 
suggest that they would do so, given that the market was already highly concentrated. 
To have an online presence, companies must now either choose between signing up for 
Google Adwords or Microsoft’s Bing Ads. 

There is also a huge, growing concern about user privacy. Following the adoption of the 
broadband privacy rule in 2016, Internet Service Providers (ISPs) had been prohibited 
from selling users’ browser history without their consent. President Trump signed a 
bill rolling back restrictions and allowing ISPs to sell one’s search history without user 
consent. Meanwhile, the search engines themselves (Google and Bing) have never had 
any restrictions in how they can sell our search data to third parties, other than the FTC’s 
mild warning that they must comply with their own terms of use (which few consumers 
bother to actually read, and in any case, they are written to be as opaque as possible and 
universally favorable to providers). 

In our current duopoly—in which two companies dominate the market for online 
advertisements—we have no other choice than to accept that whatever we search on 
Google or Bing can be sold to whomever without our knowledge. In a competitive search 
engine industry, we would be able to instead use a competitor’s service to avoid this 
practice, possibly discouraging Google, Microsoft, or the ISPs from continuing to invade 
our privacy. 
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The Whirlpool acquisition of Maytag in 2006 led to the refrigerator industry’s already 
high HHI growing from 2244 in 2007 to 2484 in 2008 (Taylor 2013). That study defined 
the relevant market as sales of each type of home appliance at the national level. The 
effects of a merger higher up the supply chain—in this case, at the manufacturing level— 
can still directly affect final consumers and must be considered. Appliance retailers (and 
other retailers in a similar situation) can face a price increase from their supplier as they 
will have fewer sourcing options. Before the acquisition, the top four companies within 
the industry had a 98% share of the market. At the time, the standard for enforcement 
was lower than it is today. Yet, even with a lower standard, antitrust regulators did not 
challenge the merger, and it turned out to have increased prices (Ashenfelter, Weinberg, 
and Hosken 2011). 

PROPER MARKET DEFINITION CAN STRENGTHEN 
ANTITRUST POLICY 

The health insurance industry has had many large mergers in the past two decades. When 
analyzing a potential merger between two large insurance agencies, it would be wrong to 
define the market at the national level. At the national level, there are many insurance 
companies and the HHI would be low, so any merger would probably not increase the 
calculated HHI significantly. But health insurance is regulated at the state level, so 
insurance regulators have to approve policies offered in their state. Therefore, the proper 
geographic market definition in health insurance is, at the very widest, the state level. It 
may even be at the local level, since many insurers specialize still further, marketing to 
local communities or employers. One study looked at health insurance premiums offered 
by 800 employers in 139 geographical areas. It  calculated the average HHI to be 2984 in 
2006 (Daffny 2012), revealing that the health insurance industry is highly concentrated. 

The Aetna-Humana merger was successfully blocked by the DOJ in 2016. The market here 
was defined as Medicare Advantage plans at the county level. It was found that the post-
merger HHI would have surpassed 5000 for 75% of the counties. In 70% of the counties, 
the HHI would have increased by over 1000. In 70 counties, where Aetna and Humana are 
the only two Medicare Advantage plan providers in the market, the merger would have 
created a monopoly (DOJ 2017). Aetna’s lawyers argued that the Medicare and Medicare 
Advantage plans should be in the same market. However, Medicare Advantage plans are 
run by private companies and provide extensive coverage. In exchange for out-of-pocket 
limits and supplemental benefits, seniors can choose to pay monthly premiums and give 
up network flexibility by choosing Medicare Advantage over Original Medicare. This 
difference is the reason why the DOJ decided to define each plan in different markets. 
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WHY HIGH CONCENTRATION THROUGHOUT THE ECONOMY 
MATTERS 

The debate over proper market definition and whether concentration in the U.S. economy 
is, in fact, high should be understood in light of its larger significance: Does the economy 
currently suffer from a market power problem, and is that problem related to or caused by 
high measured concentration? 

Other research finds that concentrated markets deter healthy competition, leading to 
low investment by companies who don’t need to keep up with competitors (Gutierrez and 
Philippon 2017). It is also one cause of labor market monopsony—where employers have 
the discretion to set wages and working conditions on their own terms, without fearing 
that their workers could check their power by finding another job (Azar, Marinescu, 
and Steinbaum 2017; Dube and Kaplan 2010; Webber 2016). High market concentration 
makes it difficult for small businesses to compete or for new businesses to enter the 
market, since suppliers and customers will be difficult to pry away from incumbents. 
Moreover, such barriers to entry themselves give rise to concentration that sustains 
itself in an uncompetitive equilibrium. There’s good reason to believe that market 
concentration and other uncompetitive market structures cause rising inequality and 
declining labor mobility and entrepreneurship (Konczal and Steinbaum 2016). Industrial 
concentration also correlates with rising profits and declining returns to productive 
factors (Barkai 2017). Finally, while no direct link has been shown between concentration 
(and market power more generally) and the slowdown in aggregate productivity growth, 
it is nonetheless the case that at the same time that market power has risen to crisis levels 
in the overall economy, productivity growth has been in decline (Fernald 2015; Syverson 
2016). 

In their statement to the OECD, after pointing out that industrial sectors are not antitrust 
markets, the agencies go on to credit interpretations of rising concentration premised on 
technological transformation, which implies that the reallocation of production to larger 
firms with greater market share is increasingly efficient. This is the so-called “superfirm” 
hypothesis, advanced by Autor et al. (2017), among others. 

That interpretation is inconsistent with the evidence about both declining productivity 
growth and rising markups in aggregate and at the individual firm level. If more efficient 
firms were systematically gaining market share, it is difficult to imagine how, at the same 
time, productivity growth in aggregate has been declining. Moreover, the means by which 
more efficient firms would presumably attract a larger share of commerce is by beating 
the actual or potential competition through their ability to charge lower prices. And yet, 
the markups they charge are increasing—meaning that their cost advantage, if one exists, 
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is more likely driven by the ability to monopsonize input markets rather than by coming 
up with more efficient ways to convert those inputs into output. 

It is therefore premature to excuse the economy’s concentration problem with reference 
to superfirms. 

CONCLUSION 

If the federal antitrust enforcement agencies do not make significant changes to the 
enforcement of antitrust policy, first by acknowledging that many markets are highly 
concentrated, fewer and fewer firms will continue to expand their dominance. Market 
concentration and market power lead to stagnant wages, fewer new businesses, and a 
weakened supply chain. As a result, many participants in the economy feel their fate is out 
of their own hands. 

The start of any policy to rectify the economy’s market power problem must be a 
recognition by antitrust enforcers that it exists. Here, we have gathered all the available 
literature to show that, at the very least, antitrust markets are highly concentrated per 
the Horizontal Merger Guidelines. It’s time for the agencies to stop ignoring the problem 
or going out of their way to deny it exists. Instead, they and the rest of the antitrust policy 
community ought to be putting forward solutions for how to rectify the problems that lax 
antitrust enforcement has created, and the agencies themselves should be investigating 
the empirical questions brought forward in this ongoing debate. 
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1. Overview 


These Guidelines outline the principal analytical techniques, practices, and the enforcement policy of 
the Department of Justice and the Federal Trade Commission (the “Agencies”) with respect to 
mergers and acquisitions involving actual or potential competitors (“horizontal mergers”) under the 
federal antitrust laws.1 The relevant statutory provisions include Section 7 of the Clayton Act, 15 
U.S.C. § 18, Sections 1 and 2 of the Sherman Act, 15 U.S.C. §§ 1, 2, and Section 5 of the Federal 
Trade Commission Act, 15 U.S.C. § 45. Most particularly, Section 7 of the Clayton Act prohibits 
mergers if “in any line of commerce or in any activity affecting commerce in any section of the 
country, the effect of such acquisition may be substantially to lessen competition, or to tend to create 
a monopoly.”  

The Agencies seek to identify and challenge competitively harmful mergers while avoiding 
unnecessary interference with mergers that are either competitively beneficial or neutral. Most 
merger analysis is necessarily predictive, requiring an assessment of what will likely happen if a 
merger proceeds as compared to what will likely happen if it does not. Given this inherent need for 
prediction, these Guidelines reflect the congressional intent that merger enforcement should interdict 
competitive problems in their incipiency and that certainty about anticompetitive effect is seldom 
possible and not required for a merger to be illegal.  

These Guidelines describe the principal analytical techniques and the main types of evidence on 
which the Agencies usually rely to predict whether a horizontal merger may substantially lessen 
competition. They are not intended to describe how the Agencies analyze cases other than horizontal 
mergers. These Guidelines are intended to assist the business community and antitrust practitioners 
by increasing the transparency of the analytical process underlying the Agencies’ enforcement 
decisions. They may also assist the courts in developing an appropriate framework for interpreting 
and applying the antitrust laws in the horizontal merger context.  

These Guidelines should be read with the awareness that merger analysis does not consist of uniform 
application of a single methodology. Rather, it is a fact-specific process through which the Agencies, 
guided by their extensive experience, apply a range of analytical tools to the reasonably available and 
reliable evidence to evaluate competitive concerns in a limited period of time. Where these 
Guidelines provide examples, they are illustrative and do not exhaust the applications of the relevant 
principle.2 

1 These Guidelines replace the Horizontal Merger Guidelines issued in 1992, revised in 1997. They reflect the ongoing 
accumulation of experience at the Agencies. The Commentary on the Horizontal Merger Guidelines issued by the 
Agencies in 2006 remains a valuable supplement to these Guidelines. These Guidelines may be revised from time to 
time as necessary to reflect significant changes in enforcement policy, to clarify existing policy, or to reflect new 
learning. These Guidelines do not cover vertical or other types of non-horizontal acquisitions. 

2 These Guidelines are not intended to describe how the Agencies will conduct the litigation of cases they decide to 
bring. Although relevant in that context, these Guidelines neither dictate nor exhaust the range of evidence the 
Agencies may introduce in litigation. 
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5.3 Market Concentration 

Market concentration is often one useful indicator of likely competitive effects of a merger. In 
evaluating market concentration, the Agencies consider both the post-merger level of market 
concentration and the change in concentration resulting from a merger. Market shares may not fully 
reflect the competitive significance of firms in the market or the impact of a merger. They are used in 
conjunction with other evidence of competitive effects. See Sections 6 and 7. 

In analyzing mergers between an incumbent and a recent or potential entrant, to the extent the 
Agencies use the change in concentration to evaluate competitive effects, they will do so using 
projected market shares. A merger between an incumbent and a potential entrant can raise significant 
competitive concerns. The lessening of competition resulting from such a merger is more likely to be 
substantial, the larger is the market share of the incumbent, the greater is the competitive significance 
of the potential entrant, and the greater is the competitive threat posed by this potential entrant 
relative to others. 

The Agencies give more weight to market concentration when market shares have been stable over 
time, especially in the face of historical changes in relative prices or costs. If a firm has retained its 
market share even after its price has increased relative to those of its rivals, that firm already faces 
limited competitive constraints, making it less likely that its remaining rivals will replace the 
competition lost if one of that firm’s important rivals is eliminated due to a merger. By contrast, even 
a highly concentrated market can be very competitive if market shares fluctuate substantially over 
short periods of time in response to changes in competitive offerings. However, if competition by one 
of the merging firms has significantly contributed to these fluctuations, perhaps because it has acted 
as a maverick, the Agencies will consider whether the merger will enhance market power by 
combining that firm with one of its significant rivals.  

The Agencies may measure market concentration using the number of significant competitors in the 
market. This measure is most useful when there is a gap in market share between significant 
competitors and smaller rivals or when it is difficult to measure revenues in the relevant market. The 
Agencies also may consider the combined market share of the merging firms as an indicator of the 
extent to which others in the market may not be able readily to replace competition between the 
merging firms that is lost through the merger.  

The Agencies often calculate the Herfindahl-Hirschman Index (“HHI”) of market concentration. The 
HHI is calculated by summing the squares of the individual firms’ market shares,9 and thus gives 
proportionately greater weight to the larger market shares. When using the HHI, the Agencies 

For example, a market consisting of four firms with market shares of thirty percent, thirty percent, twenty percent, 
and twenty percent has an HHI of 2600 (302 + 302 + 202 + 202 = 2600). The HHI ranges from 10,000 (in the case of a 
pure monopoly) to a number approaching zero (in the case of an atomistic market). Although it is desirable to include 
all firms in the calculation, lack of information about firms with small shares is not critical because such firms do not 
affect the HHI significantly. 
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consider both the post-merger level of the HHI and the increase in the HHI resulting from the merger. 
The increase in the HHI is equal to twice the product of the market shares of the merging firms.10 

Based on their experience, the Agencies generally classify markets into three types:  

	 Unconcentrated Markets: HHI below 1500 

	 Moderately Concentrated Markets: HHI between 1500 and 2500  

	 Highly Concentrated Markets: HHI above 2500 

The Agencies employ the following general standards for the relevant markets they have defined:  

	 Small Change in Concentration: Mergers involving an increase in the HHI of less than 100 
points are unlikely to have adverse competitive effects and ordinarily require no further 
analysis. 

	 Unconcentrated Markets: Mergers resulting in unconcentrated markets are unlikely to have 
adverse competitive effects and ordinarily require no further analysis.  

	 Moderately Concentrated Markets: Mergers resulting in moderately concentrated markets that 
involve an increase in the HHI of more than 100 points potentially raise significant 
competitive concerns and often warrant scrutiny. 

	 Highly Concentrated Markets: Mergers resulting in highly concentrated markets that involve 
an increase in the HHI of between 100 points and 200 points potentially raise significant 
competitive concerns and often warrant scrutiny. Mergers resulting in highly concentrated 
markets that involve an increase in the HHI of more than 200 points will be presumed to be 
likely to enhance market power. The presumption may be rebutted by persuasive evidence 
showing that the merger is unlikely to enhance market power. 

The purpose of these thresholds is not to provide a rigid screen to separate competitively benign 
mergers from anticompetitive ones, although high levels of concentration do raise concerns. Rather, 
they provide one way to identify some mergers unlikely to raise competitive concerns and some 
others for which it is particularly important to examine whether other competitive factors confirm, 
reinforce, or counteract the potentially harmful effects of increased concentration. The higher the 
post-merger HHI and the increase in the HHI, the greater are the Agencies’ potential competitive 
concerns and the greater is the likelihood that the Agencies will request additional information to 
conduct their analysis. 

10 For example, the merger of firms with shares of five percent and ten percent of the market would increase the HHI by 
100 (5 × 10 × 2 = 100). 
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 6.1 

6. Unilateral Effects 

The elimination of competition between two firms that results from their merger may alone constitute 
a substantial lessening of competition. Such unilateral effects are most apparent in a merger to 
monopoly in a relevant market, but are by no means limited to that case. Whether cognizable 
efficiencies resulting from the merger are likely to reduce or reverse adverse unilateral effects is 
addressed in Section 10. 

Several common types of unilateral effects are discussed in this section. Section 6.1 discusses 
unilateral price effects in markets with differentiated products. Section 6.2 discusses unilateral effects 
in markets where sellers negotiate with buyers or prices are determined through auctions. Section 6.3 
discusses unilateral effects relating to reductions in output or capacity in markets for relatively 
homogeneous products. Section 6.4 discusses unilateral effects arising from diminished innovation or 
reduced product variety. These effects do not exhaust the types of possible unilateral effects; for 
example, exclusionary unilateral effects also can arise.  

A merger may result in different unilateral effects along different dimensions of competition. For 
example, a merger may increase prices in the short term but not raise longer-term concerns about 
innovation, either because rivals will provide sufficient innovation competition or because the merger 
will generate cognizable research and development efficiencies. See Section 10. 

Pricing of Differentiated Products 

In differentiated product industries, some products can be very close substitutes and compete strongly 
with each other, while other products are more distant substitutes and compete less strongly. For 
example, one high-end product may compete much more directly with another high-end product than 
with any low-end product. 

A merger between firms selling differentiated products may diminish competition by enabling the 
merged firm to profit by unilaterally raising the price of one or both products above the pre-merger 
level. Some of the sales lost due to the price rise will merely be diverted to the product of the merger 
partner and, depending on relative margins, capturing such sales loss through merger may make the 
price increase profitable even though it would not have been profitable prior to the merger.  

The extent of direct competition between the products sold by the merging parties is central to the 
evaluation of unilateral price effects. Unilateral price effects are greater, the more the buyers of 
products sold by one merging firm consider products sold by the other merging firm to be their next 
choice. The Agencies consider any reasonably available and reliable information to evaluate the 
extent of direct competition between the products sold by the merging firms. This includes 
documentary and testimonial evidence, win/loss reports and evidence from discount approval 
processes, customer switching patterns, and customer surveys. The types of evidence relied on often 
overlap substantially with the types of evidence of customer substitution relevant to the hypothetical 
monopolist test. See Section 4.1.1. 

Substantial unilateral price elevation post-merger for a product formerly sold by one of the merging 
firms normally requires that a significant fraction of the customers purchasing that product view 
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A merger is unlikely to generate substantial unilateral price increases if non-merging parties offer 
very close substitutes for the products offered by the merging firms. In some cases, non-merging 
firms may be able to reposition their products to offer close substitutes for the products offered by the 
merging firms. Repositioning is a supply-side response that is evaluated much like entry, with 
consideration given to timeliness, likelihood, and sufficiency. See Section 9. The Agencies consider 
whether repositioning would be sufficient to deter or counteract what otherwise would be significant 
anticompetitive unilateral effects from a differentiated products merger.  

6.2 Bargaining and Auctions 

In many industries, especially those involving intermediate goods and services, buyers and sellers 
negotiate to determine prices and other terms of trade. In that process, buyers commonly negotiate 
with more than one seller, and may play sellers off against one another. Some highly structured forms 
of such competition are known as auctions. Negotiations often combine aspects of an auction with 
aspects of one-on-one negotiation, although pure auctions are sometimes used in government 
procurement and elsewhere. 

A merger between two competing sellers prevents buyers from playing those sellers off against each 
other in negotiations. This alone can significantly enhance the ability and incentive of the merged 
entity to obtain a result more favorable to it, and less favorable to the buyer, than the merging firms 
would have offered separately absent the merger. The Agencies analyze unilateral effects of this type 
using similar approaches to those described in Section 6.1.  

Anticompetitive unilateral effects in these settings are likely in proportion to the frequency or 
probability with which, prior to the merger, one of the merging sellers had been the runner-up when 
the other won the business. These effects also are likely to be greater, the greater advantage the 
runner-up merging firm has over other suppliers in meeting customers’ needs. These effects also tend 
to be greater, the more profitable were the pre-merger winning bids. All of these factors are likely to 
be small if there are many equally placed bidders.  

The mechanisms of these anticompetitive unilateral effects, and the indicia of their likelihood, differ 
somewhat according to the bargaining practices used, the auction format, and the sellers’ information 
about one another’s costs and about buyers’ preferences. For example, when the merging sellers are 
likely to know which buyers they are best and second best placed to serve, any anticompetitive 
unilateral effects are apt to be targeted at those buyers; when sellers are less well informed, such 
effects are more apt to be spread over a broader class of buyers. 

6.3 Capacity and Output for Homogeneous Products 

In markets involving relatively undifferentiated products, the Agencies may evaluate whether the 
merged firm will find it profitable unilaterally to suppress output and elevate the market price. A firm 
may leave capacity idle, refrain from building or obtaining capacity that would have been obtained 
absent the merger, or eliminate pre-existing production capabilities. A firm may also divert the use of 
capacity away from one relevant market and into another so as to raise the price in the former market. 
The competitive analyses of these alternative modes of output suppression may differ.  
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complementary capabilities that cannot be otherwise combined or for some other merger-specific 
reason. See Section 10. 

The Agencies also consider whether a merger is likely to give the merged firm an incentive to cease 
offering one of the relevant products sold by the merging parties. Reductions in variety following a 
merger may or may not be anticompetitive. Mergers can lead to the efficient consolidation of 
products when variety offers little in value to customers. In other cases, a merger may increase 
variety by encouraging the merged firm to reposition its products to be more differentiated from one 
another. 

If the merged firm would withdraw a product that a significant number of customers strongly prefer 
to those products that would remain available, this can constitute a harm to customers over and above 
any effects on the price or quality of any given product. If there is evidence of such an effect, the 
Agencies may inquire whether the reduction in variety is largely due to a loss of competitive 
incentives attributable to the merger. An anticompetitive incentive to eliminate a product as a result 
of the merger is greater and more likely, the larger is the share of profits from that product coming at 
the expense of profits from products sold by the merger partner. Where a merger substantially 
reduces competition by bringing two close substitute products under common ownership, and one of 
those products is eliminated, the merger will often also lead to a price increase on the remaining 
product, but that is not a necessary condition for anticompetitive effect. 

Example 21: Firm A sells a high-end product at a premium price. Firm B sells a mid-range product at a lower 
price, serving customers who are more price sensitive. Several other firms have low-end products. Firms A and 
B together have a large share of the relevant market. Firm A proposes to acquire Firm B and discontinue Firm 
B’s product. Firm A expects to retain most of Firm B’s customers. Firm A may not find it profitable to raise the 
price of its high-end product after the merger, because doing so would reduce its ability to retain Firm B’s more 
price-sensitive customers. The Agencies may conclude that the withdrawal of Firm B’s product results from a 
loss of competition and materially harms customers.  

7. Coordinated Effects 

A merger may diminish competition by enabling or encouraging post-merger coordinated interaction 
among firms in the relevant market that harms customers. Coordinated interaction involves conduct 
by multiple firms that is profitable for each of them only as a result of the accommodating reactions 
of the others. These reactions can blunt a firm’s incentive to offer customers better deals by 
undercutting the extent to which such a move would win business away from rivals. They also can 
enhance a firm’s incentive to raise prices, by assuaging the fear that such a move would lose 
customers to rivals.  

Coordinated interaction includes a range of conduct. Coordinated interaction can involve the explicit 
negotiation of a common understanding of how firms will compete or refrain from competing. Such 
conduct typically would itself violate the antitrust laws. Coordinated interaction also can involve a 
similar common understanding that is not explicitly negotiated but would be enforced by the 
detection and punishment of deviations that would undermine the coordinated interaction. 
Coordinated interaction alternatively can involve parallel accommodating conduct not pursuant to a 
prior understanding. Parallel accommodating conduct includes situations in which each rival’s 
response to competitive moves made by others is individually rational, and not motivated by 
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retaliation or deterrence nor intended to sustain an agreed-upon market outcome, but nevertheless 
emboldens price increases and weakens competitive incentives to reduce prices or offer customers 
better terms. Coordinated interaction includes conduct not otherwise condemned by the antitrust 
laws. 

The ability of rival firms to engage in coordinated conduct depends on the strength and predictability 
of rivals’ responses to a price change or other competitive initiative. Under some circumstances, a 
merger can result in market concentration sufficient to strengthen such responses or enable multiple 
firms in the market to predict them more confidently, thereby affecting the competitive incentives of 
multiple firms in the market, not just the merged firm. 

7.1 Impact of Merger on Coordinated Interaction 

The Agencies examine whether a merger is likely to change the manner in which market participants 
interact, inducing substantially more coordinated interaction. The Agencies seek to identify how a 
merger might significantly weaken competitive incentives through an increase in the strength, extent, 
or likelihood of coordinated conduct. There are, however, numerous forms of coordination, and the 
risk that a merger will induce adverse coordinated effects may not be susceptible to quantification or 
detailed proof. Therefore, the Agencies evaluate the risk of coordinated effects using measures of 
market concentration (see Section 5) in conjunction with an assessment of whether a market is 
vulnerable to coordinated conduct. See Section 7.2. The analysis in Section 7.2 applies to moderately 
and highly concentrated markets, as unconcentrated markets are unlikely to be vulnerable to 
coordinated conduct. 

Pursuant to the Clayton Act’s incipiency standard, the Agencies may challenge mergers that in their 
judgment pose a real danger of harm through coordinated effects, even without specific evidence 
showing precisely how the coordination likely would take place. The Agencies are likely to challenge 
a merger if the following three conditions are all met: (1) the merger would significantly increase 
concentration and lead to a moderately or highly concentrated market; (2) that market shows signs of 
vulnerability to coordinated conduct (see Section 7.2); and (3) the Agencies have a credible basis on 
which to conclude that the merger may enhance that vulnerability. An acquisition eliminating a 
maverick firm (see Section 2.1.5) in a market vulnerable to coordinated conduct is likely to cause 
adverse coordinated effects. 

7.2 Evidence a Market is Vulnerable to Coordinated Conduct  

The Agencies presume that market conditions are conducive to coordinated interaction if firms 
representing a substantial share in the relevant market appear to have previously engaged in express 
collusion affecting the relevant market, unless competitive conditions in the market have since 
changed significantly. Previous express collusion in another geographic market will have the same 
weight if the salient characteristics of that other market at the time of the collusion are comparable to 
those in the relevant market. Failed previous attempts at collusion in the relevant market suggest that 
successful collusion was difficult pre-merger but not so difficult as to deter attempts, and a merger 
may tend to make success more likely. Previous collusion or attempted collusion in another product 
market may also be given substantial weight if the salient characteristics of that other market at the 
time of the collusion are closely comparable to those in the relevant market.  
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A market typically is more vulnerable to coordinated conduct if each competitively important firm’s 
significant competitive initiatives can be promptly and confidently observed by that firm’s rivals. 
This is more likely to be the case if the terms offered to customers are relatively transparent. Price 
transparency can be greater for relatively homogeneous products. Even if terms of dealing are not 
transparent, transparency regarding the identities of the firms serving particular customers can give 
rise to coordination, e.g., through customer or territorial allocation. Regular monitoring by suppliers 
of one another’s prices or customers can indicate that the terms offered to customers are relatively 
transparent.  

A market typically is more vulnerable to coordinated conduct if a firm’s prospective competitive 
reward from attracting customers away from its rivals will be significantly diminished by likely 
responses of those rivals. This is more likely to be the case, the stronger and faster are the responses 
the firm anticipates from its rivals. The firm is more likely to anticipate strong responses if there are 
few significant competitors, if products in the relevant market are relatively homogeneous, if 
customers find it relatively easy to switch between suppliers, or if suppliers use meeting-competition 
clauses. 

A firm is more likely to be deterred from making competitive initiatives by whatever responses occur 
if sales are small and frequent rather than via occasional large and long-term contracts or if relatively 
few customers will switch to it before rivals are able to respond. A firm is less likely to be deterred by 
whatever responses occur if the firm has little stake in the status quo. For example, a firm with a 
small market share that can quickly and dramatically expand, constrained neither by limits on 
production nor by customer reluctance to switch providers or to entrust business to a historically 
small provider, is unlikely to be deterred. Firms are also less likely to be deterred by whatever 
responses occur if competition in the relevant market is marked by leapfrogging technological 
innovation, so that responses by competitors leave the gains from successful innovation largely intact. 

A market is more apt to be vulnerable to coordinated conduct if the firm initiating a price increase 
will lose relatively few customers after rivals respond to the increase. Similarly, a market is more apt 
to be vulnerable to coordinated conduct if a firm that first offers a lower price or improved product to 
customers will retain relatively few customers thus attracted away from its rivals after those rivals 
respond. 

The Agencies regard coordinated interaction as more likely, the more the participants stand to gain 
from successful coordination. Coordination generally is more profitable, the lower is the market 
elasticity of demand.  

Coordinated conduct can harm customers even if not all firms in the relevant market engage in the 
coordination, but significant harm normally is likely only if a substantial part of the market is subject 
to such conduct. The prospect of harm depends on the collective market power, in the relevant 
market, of firms whose incentives to compete are substantially weakened by coordinated conduct. 
This collective market power is greater, the lower is the market elasticity of demand. This collective 
market power is diminished by the presence of other market participants with small market shares 
and little stake in the outcome resulting from the coordinated conduct, if these firms can rapidly 
expand their sales in the relevant market.  
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Section 405 amends the G.I. bill of rights

by adding to the readjustment allowance un

der title V, an additional weekly allowance

of $5 for each of not more than three de

pendents. Thus, the maximum weekly

amount payable under Title V of the G. I.

bill of rights would be $35. Dependents

Would include unmarried children under 18

or children of any age if because of mental

defects they are incapable of self-support,

wives, and parents incapable of self-support

and dependent on the veteran. The limita

tion on readjustment allowances of 52 weeks

is changed to an amount, in any 2 consecu

tive years, equal to 52 times the weekly

benefit.

Section 501 authorizes the Federal Works

Administrator to make, from funds appropri

ated for that purpose, loans or advances to

the States and their subdivisions, to aid in

the making of investigations and studies,

surveys, designs, plans, specifications, or the

like preliminary to the construction of public

works funds appropriated for this purpose

are to be allotted, 90 percent in the propor

tion which the population of each State

bears to the total population of all the

States, and 10 percent in accordance with the

discretion of the Federal Works Administra

tor, except that no State may be allotted less

than one-half of 1 percent of the total avail

able funds. Advances are to be repaid if and

when the construction of the public works

so planned is undertaken.

Section 601 contains definitions. Most of

these are routine. The following are im

portant:

A week of unemployment is any 7 consecu

tive calendar days in which a person has

remuneration of less than $3.

Dependents include unmarried children

under 18 dependent on an individual, the

wife of an individual dependent on him, and

dependent parents incapable of self-support.

Employment means any service performed

as a civilian after December 31, 1940, by an

employee for his employer and includes civil

ian service outside of the United States for a

United States war contractor by a person who

was on September 16 a citizen of or resident

in the United States. Governmental service

and maritime service is also included. Ex

cluded is service for a foreign government, do

nestic Service, or Service for a member of the

person's family.

weekly wages are defined as one-thirteenth

of the wages in that quarter of the calendar

year preceding the beginning of the benefit

year in which wages were highest. This is the

usual wage base under State compensation

laws.

Section 602 authorizes the necessary appro

priations.

Section 603 provides that the act except as

otherwise specified becomes effective immedi

ately and terminates 24 months after the

termination of hostilities. Termination of

hostilities means termination of hostilities of

the wars in which the United States is now

engaged as declared by a Presidential procla

mation or concurrent resolution of the Con

ress.

Section 604 specifies that if any provision

of the act is held invalid the remainder of

the act is not to be affected.

Section 605 terminates the present Office of

War Mobilization when the Director created .

by the act takes office, and transfers the rec

ords, property, and unexpended appropria

tions from the present Office of War Mobilf

zation to the new Office of War Mobilization

and Reconversion.

Section 606 continues the orders, policies,

procedures, and directives prescribed by the
present Director of War Mobilization until

superseded by the new Director.

Section 607 specifies that no alfen shall be

employed fr any capacity in the administra

tion of this act unless he has served honor

ably in the armed forces of the United States.

Section 608 titles the act as the War Mobili

zation and Reconversion Act of 1944,

Recognition of Italy as a Full and Equal

Ally

EXTENSION OF REMARKS

OF

HON. WITO MARCANTONIO

of NEW YORK

IN THE HOUSE OF REPRESENTATIVES

Thursday, August 24, 1944

Mr. MARCANTONIO. Mr. Speaker,

under leave to extend my remarks in the

RECORD, I include herein a statement by

Mr. Joseph Salerno, New England re

gional director of the C. I. O. Political

Action Committee, in support of the rec

ognition of Italy as a full and equal ally:

The working people of Italian descent in

America urge our country's recognition of

Italy as a full and equal ally among the

United Nations for total victory against the

evil forces of Hitler and Mussolini.

Full recognition would inspire and en

courage millions of Italians to take their

proper place among the foes of nazi-ism,

fascism, and reaction. The present policy of

hit-and-miss support has caused disillusion

ment and humiliation, which hamper the de

struction of fascism, and give comfort and

aid to our common enemy.

We believe that Italy's status should be

made clear by the United Nations, so there

can be a real start toward reconstruction.

Are we or are we not friends of the Italian

people? For 2 years they have shown their

friendship for us.

We suggested that Mussolini should be

kicked out. He was kicked out. We advised

breaking relations with the Nazis. Relations

were broken. We hoped Italian troops would

fight with our troops against the Axis.

Not only the troops, but the Italian people

at home have been fighting on our side. Long

before our troops arrived, the anti-Fascists of

Milan, Turin, Pari, Genoa and other industrial

cities in the north of Italy were fighting in

the streets against the Nazis and Fascists.

They are our real friends. What are we

waiting for?

The Italians have been in a no-man's

land—not knowing whether they were con

sidered friends or enemies by our country.

First, the rate of exchange for the Italian lire

has been set at 100 to the 81. That makes

the lire almost valueless. In contrast, the

French franc was set at 50 francs to the $1.

Why this difference in treatment?

The low rate of exchange for Italy has re

sulted in skyrocketing prices, which the

workers have to pay for food and other neces

sities of life. Inflation has brought on black

markets, which are forcing the cost of food

even higher. Food is a weapon during the

period of reconstruction to wipe out the last

vestiges of fascism.

Recognition will help the Italian people to

do their full share in the War of Iiberation to

free the soil of Italy from Nazi tyranny. It

will be a source of inspiration and encourage

ment for the Italian people to fight harder

against the common enemy, and thereby

spare the lives of thousands of United

Nations soldiers who are now fighting on

Italian soil.

A resolution introduced to Congress by

Congressman VITO MARCANTonio is now be

fore the Committee on Foreign Affairs, re

questing the President to establish friendly

diplomatic relations with Italy.

In his resolution Congressman MARC

ANToNIo points out that the President has

pledged the Italian people the right to a

free and democratic government of their own

choosing. The present Bonomi Government

is composed of anti-Fascist and democratic

forces, reflecting the will of the majority of

the American people.

The resolution requests our President to

recognize the present Italian Government

and make Italy a full and equal ally, entitled

to lend-lease-and a proper role among the

United Nations, as the means of releasing

untold energies of both liberated and occu

pied areas of Italy, to give their fullest sup

port to crushing the Axis. .

Action is imperative. Delay works in favor

of the enemies of democracy.

Congressional Review of Regulations

EXTENSION OF REMARKS

or

HON. ERRETT P. SCRIWNER

or rºansas

IN THE HOUSE OF REPRESENTATIVES

Thursday, August 24, 1944

Mr. SCRIWNER. Mr. Speaker, pur

Suant to permission granted to extend

my remarks in the RECORD, I wish to in

Sert an editorial from the trans-Atlantic

edition of the London Daily Mail, of Au

gust 9, 1944, apropos a subject which we

debated in the House on August 17:

THE NEGATION or DEMocracy

Somebody forgot to lay three groups of

regulations relating to the N. F. S. before

Parliament. So they were printed, issued,

and brought into force.

As Mr. Herbert Morrison explained, it was

all a mistake, and, of course, it is accepted

as such. It may well be that no individual

has suffered and no harm been done.

But here is a first-class illustration of the

dangers of delegated legislation.

It shows how easy it is for the people to

be shackled by new laws without anybody

being the wiser.

In such conditions the civil servant be

comes the lawmaker and the lawgiver, and

there is no check upon him. This is the

negation of democracy. -

Delegated legislation is defended on th

score that the minister may always be called

to account. What does that amount to?

In this case Mr. Morrison takes nominal

responsibility but it is passed to the depart

ment, which has had a shake-up.

Tacoma and the Power Fight

EXTENSION OF REMARKS

or

HON. HENRY M. JACKSON

of WasHINGTOn

In THE HOUSE OF REPRESENTATIVES

Thursday, August 24, 1944

Mr. JACKSON. Mr. Speaker, the fol

lowing article by Senator HomeRT. Bone

is an excellent history of the public

power fight in the State of Washington.

Senator BONE points out the invaluable

aid rendered by my colleague, CongreSS

man MAGNUSON, in this long struggle:

Tacoma and THE POWER FIGHT

(By Senator Homer T. BonR)

Up to 1908 Tacoma had for many years—in

fact, practically from the beginning—in 1889

owned the city distribution system. It did

not produce its own power, but bought power

from the Baker outfit which had built and
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owned the Snoqualmie Falls hydro develop

ment. Subsequently the Puget Sound Power

& Light Co. bought out the Baker-Snoqualmie

plant. For several years prior to 1908 there

had been agitation in Tacoma for the city to

build its own generating plant. Stone and

Webster interests fought this proposal bit

terly, and the two leading papers in the city

of Tacoma, the News and the Ledger, owned

by Sam Perkins, were the most bitter ene

mies of this proposal. George Wright had

been mayor of Tacoma about this time and

was very active in promoting the building of

a municipal generating plant on the Nis

qually River, about 35 miles east of Tacoma.

Many prominent citizens joined with Mayor

Wright in urging this. Some of these men

were prominent in the Tacoma Chamber of

Commerce, which was badly split on the is

sue. Tacoma had never given Stone and

Webster interests a franchise to serve do

mestic customers in Tacoma, and the city at

all times maintained a monopoly of the do

mestic and commercial power load, the latter

covering store lighting and the like. The

private company, however, did have a fran

chise to serve industrial customers within

the city limits.

In 1926 a charter revision commission was

elected by the people of Tacoma for the pur

pose of revising the city charter. I was

elected to that commission, receiving many

thousands more votes than anyone else who

had been a candidate, and without objection

was made chairman of the charter revision

commission. Naturally, I made every effort

to see that the revised (and present) city

charter which was the outgrowth of the work

of this commission, contained suitable pro

visions respecting franchises for private util

ities. I wrote, and had incorporated into the

new charter, a provision authorizing a refer

endum on any franchise which might be

granted a private utility. Shortly after the

adoption of this charter, by vote of the peo

ple, the franchise of Stone and Webster to

serve industrial customers expired and the

city council refused to renew it. At that time

the private company was only serving some

thing like 30 customers in the city, and it

surrendered these to the city. I recall that

one big mill, which had a 10-year power con

tract with the private company, cut over

to the city lines about this time, and saved

$1,200 a month on its power bill, or $14,400

per year.

told me this was more than the taxes they

paid on their big plant. So much for that

angle.

Proponents of the idea of the city gener

ating its own power were successful in having

the issue presented to the people in the No

vember election in 1908. When this issue

was squarely presented to the people of Ta

coma for their vote, the News and the Ledger

cpened fire on the proposal, which was sup

ported by the Tacoma Times (Scripps). As

a youngster, I participated in this fight, mak

ing many speeches which, fortunately, have

not been preserved, since they were examples

of immaturity which would not have been

of much use to students of oratory. What

they lacked in polish and persuasiveness, they

probably made up in vigor. At that time I

saved every statement appearing in the Ta

coma papers, and I have enshrined these in

huge scrap books.

One of the arguments was that if the city

built the Nisqually, 32,000-horsepower plant,

it would prove to be a white elephant and

the city would be glad to sell it for 50 cents

on the dollar in a few years. Every friend

of the Nisqually project was assailed in the

papers as an enemy of decency and good

government, and it was the bitterness of the

attack, and the unfairness of the arguments,

that there and then tied me to the power

fight.

project assailed the patriotism of those pro

moting it. A great number of the men who

were fighting for this little Nisqually plant

One of the officers of the company

Many of the articles opposing the

were sons of Union veterans, who had offered

their lives in the struggle to preserve the

Union, and it seemed to me a lousy and vi

cious argument to assail men of this type,

especially since the arguments were in be

half of a private company whose only con

cern was to gouge all the profit it could out

of the people. As a side light—and I would

not care to be quoted on it, although you

can make such use of it as you desire—you

are free to call attention to the fact that I

probably would never have been in the power

fight if it had not been for these bitter and

nasty arguments directed against the patri

otism, honor, and decency of men who merely

wanted to have Tacoma own its own gen

erating system.

Tacoma built the little Nisqually plant

and it was finished by 1912. Its transmis

sion lines ran through the intervening coun

tryside, which was dotted with many farms.

These farmers figured they should have some

of this cheap power that Tacoma was going

to enjoy, so they came to the city council

and said they wanted to form some farmer

mutual power companies and build their own

baby transmission lines to serve themselves,

and asked for permission to put transformers

on this high-tension line and to step down

the current so it could be used on their

farm systems. In 1911, 1 year before the

Nisqually plant was finished, some of us

went to the legislature of that year and se

Cured the introduction of a bill which au

thorized cities owning their own power plants

to sell surplus power outside their corporate

limits. In the meantime, two or three com

munities of farmers south and east of Ta

coma had organized cooperative mutual

power companies, and they stood ready to

buy power off the Tacoma heavy transmis

sion lines. The Stone and Webster outfit,

keenly aware of what this might mean, tried

to block this bill in the legislature, but it

passed.

The next session of the legislature, in 1913,

witnessed a piece of manipulation which

really started the State-wide power fight.

A member of the house of representatives by

the name of Heinly, a Tacoma lawyer, intro

duced a bill dealing with irrigation, and

tucked away in this bill was a provision

consisting of two lines which repealed a

section of law, which happened to be the law

allowing cities to sell surplus power outside.

I talked with many members of the legisla

ture subsequently to the passage of this

irrigation act and found that all of them

thought this repealer sentence had to do

with irrigation law.

In the meantime, the former companies

had organized, and were ready to do busi

ness, but when the Nisqually plant was fin

ished, they found the right of Tacoma to sell

off its transmission lines had been denied by

repeal of the authorizing statute. Now the

reason for this situation, in a legal sense,

arose out of the fact that cities operate under

express grants of law, and may not exercise

any power unless it is specifically granted.

In the absence of a specific grant of power to

sell outside, the city attorney of Tacoma and

the city council believed they could not

lawfully put transformers on this Nisqually

heavy-duty line and sell power off the line

outside the corporate limits of Tacoma. So

the farmer companies were compelled to

bring their baby lines to the edge of the city

limits under great expense and buy power

within the corporate limits of Tacoma. It is

interesting to note that at this time the

private company was not serving this area at

all, and would only agree to serve it in case

the farmers were willing to pay up to 20 cents

per kilowatt hour for current—an outrageous

figure. The city of Tacoma was generous,

and allowed at least one of these companies

to put cross arms on the heavy transmission

poles and string its wires underneath the

heavy transmission cables to the city, so

that it would bring its wires into the city

limits. The city, which bought material at

wholesale, was willing to sell these farmer

companies wire and hardware at wholesale

to help them get started. Within a few

years, 7 or 8 of these farmer mutual com

panies were organized and doing business

within Pierce County, a record not dupli

cated anywhere in the United States. The

latest of these companies, and probably the

largest of them, was the Peninsula Light Co.,

operating on the Gig Harbor Peninsula. I

organized this company and represented it

for a number of years before coming to the

Senate. It started business in 1925. The

rates of these farm companies were fixed by

mutual members at prices as low, and some

times lower, than those prevailing in the city

of Tacoma. Tacoma was proving herself to

be a good neighbor to the farmers who were

purchasing a lot of stuff in Tacoma.

The Stone & Webster outfit threatened

to enjoin the city against selling to the

Peninsula Light Co. at Gig Harbor for the

reasons I have noted. I assured the repre

sentatives of the private company that I

would welcome a suit of that kind, and that

if they brought such a suit I intended to

organize all the farmers in Pierce County

and march them to Olympia in a great

demonstration, to inquire of the State au

thorities as to who owned the State of

Washington—its people, or a Boston corpo

ration. The private company refrained from

filing an injunction suit, and the city of

Tacoma put in a transformer at Springfield

and proceeded to sell to the Peninsula Light

Co.

As I recall it, the first of the bills to again

reinstate the provision of the 1911 act au

thorizing the sales outside was introduced in

the legislature about 1915. It failed. Such a

proposal again failed in 1917, in 1919, and in

1921. In 1923 I determined to make one real

fight of it in the legislature, and so I filed

for the legislature in what was known as the

“silk stocking” district of Tacoma, and was

elected by an enormous majority to the

house. In the session of 1923, I introduced

what was known as the “Bone bill,” which

authorized cities to sell surplus power out

side their corporate limits. By this time,

and after many speeches by me and others

on the question of power, the public power

forces were pretty well organized. J. D.

Ross, Kenneth Harlan, a relative of the late

Justice Harlan of the Supreme Court; J. C.

Unger, Charles Heighton, Fred Chamberlain,

and others too numerous to mention, all

banded together to force the issue. The bill

was whipped in the legislature. Dissatisfied

with this, I rewrote the provisions of the bill

and prepared an initiative measure (No. 52)

on which we secured, as I recall, around 80,-

000 signatures. It went on the ballot and

was the subject of a bitter political fight in

the general election of 1924. The power

companies, according to most careful obser

vations, spent an estimated $1,000,000 in the

State fighting that bill.

In our State that became the era of the

“canned editorial.” All the power compa

nies combined to fight the bill, and set up a

propaganda bureau and prepared these

canned editorials for the editors of weekly

newspapers who were each given a full-page

ad, which they could run at political rates,

if they ran the editorial and the cartoon

which accompanied it. I used a clipping

service then, as I do now, and I recall clipping

100 editorials appearing on the same day in

weekly newspapers, which were identical.

Many editors told me personally that they

had to eat regularly, and these full-page ads

at political rates helped provide sustenance

for the family of the editor and keep his

youngsters in school.

The Bone bill was defeated by a 75,000 ma

jority. In that campaign Charles Heighton

accompanied me in a State-wide speaking

tour with some very colorful experiences,
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which I have described to you in my looser

moments. Arthur Cross, prominent lawyer

of Aberdeen, joined in the fight, and many

more prominent Grangers in the State took

part. It was this fight which lined up the

Grange solidly behind public power—a posi

tion from Which it has never retreated.

It is interesting to go back to the prophecy

made about Tacoma's Nisqually plant. From

1914 on, Tacoma provided the cheapest light

and power rates in the United States as a

result of its venture into the generating busi

ness. Today it stands No. 1 in the Union.

Seattle faced this problem in the step-by

step building of the great Skagit enterprise.

When that great development is finished, it

will be one of the outstanding producers of

the country. When these plants are paid off,

they will be an enormous asset of incalculable

value to the cities owning them. Tacoma

has long since paid off all the bonds of the

Nisqually plant, and it has been an enormous

producer of revenue. It laid the financial

foundation for the great Cushman develop

ment and the later development of the Nis

qually River which will raise the capacity of

that river to 90,000 kilowatts.

After the defeat in 1924, the public power

forces did not abandon the fight, but con

tinued it. My own personal contribution was

to leave my law business in Tacoma in 1925–

26 and in subsequent years, and go about the

State at frequent intervals, making speeches

on the power question in order to solidify

public power sentiment. In 1932, when the

Democrats carried the State, I decided the

time had come to settle this issue, and so I

rewrote the old Bone bill, and took it down

to Olympia, in December of 1932. This time,

and in light of the New Deal victory, I decided

we should abandon the stupid subterfuge

raised in the proposal to allow the sale of

surplus power, and make sales of power out

side a public use. Cities engaged in the

power business are regarded by repeated de

cisions of our Supreme Court as enterprisers

engaged in a private business. Since the

legislature can give cities such powers as it

pleases, it was my view that the legislature

could authorize cities to engage in public

business outside their corporate limits. This

meant that if a city was exhausting its

potential power, it could condemn other

power sites on the basis that they were for a

public use. Otherwise, they would some

time have had to cut off outside users who

were merely,getting surplus power.

This principle of law is well understood by

any lawyer familiar with municipal corpora

tion law. The fight in the legislature was

handled by a few stanch friends of public

power—in the house, largely by WARREN MAG

NUson, a young lawyer who later became pros

ecuting attorney of King County, and subse

quently a Member of the Congress of the

United States, now candidate for the post of

United States Senator.

Nearly every friend of public power went to

Olympia to support the then Bone bill in its

new dress. With the aid of the friends of

public power, this bill passed, and the power

companies promptly got out a referendum on

it and held up its execution until 1934, when

the people adopted it by a large majority.

In the meantime, and in 1929, the Wash

ington State Grange officials came to me and

asked me to prepare a power bill which would

authorize farm communities to go into the

power business. Three lawyers joined in this

effort, i. e., Jim Bradford, former corporation

counsel of Seattle, a very brilliant and able

lawyer, and a judge who subsequently be

came a member of the State public service

commission. The three of us prepared this

bill, now known as the Grange Power Law. It

was submitted to the legislature in the 1929

session by an initiative to the legislature.

The terms of this bill are too well known to

require comment. The legislature refused to

pass it, and it went on the ballot in the gen

eral election of 1930 and was adopted and is

now a law of the State. It was this bill which

was amended by Paul Coughlin, Jack Cluck,

Ed Henry, and others, into the form of a

legal proposal now known as Referendum No.

25. Referendum No. 25 simply allows all

utility districts to unite under certain con

ditions and acquire an entire power system.

In these early fights the Grange played a

prominent part. Such old war horses as Fred

Chamberlain, and the Nelson brothers, J. C.

Unger, Kenneth Harlan, Arthur Cross, J. D.

Ross, and many others participated. Sena

tor Dill took part in the fight for the Bone

bill in 1924, the Grange power fight of 1930,

and the Bone bill fight of 1934. Senator Dill

never backed away from any of these fights,

but went headlong into them and the people

of the State owe a debt of gratitude to him.

There was an organized body, small' and

determined, in Spokane, Walla Walla, and

Yakima. “The Lady from Yakima”—Ina

Williams, served in the legislature and

poured her energies into these power fights

up to the time of her unfortunate death.

Ned Blythe, now postmaster at Vancouver,

Was another Soldier. Cotterill of Kent led the

fight in his section. The forces of public

power were scattered, but determined. After

1932, the fight was out in the open, and many

new faces and new forces have come into the

picture. Public utility districts became a

great factor and sent representatives to

Washington to aid in securing passage of a

northwest power bill, creating a new Colum

bia River Authority. You are familiar with

the names of these enegetic workers.

This, in brief, is a sketchy outline of the

long power fight in the State of Washington.

All the pioneers in this fight cannot be men

tioned for lack of space and lapse of memory.

I helped to frame the first direct primary

law of our State back in 1907. I also par

ticipated in drafting the initiative and refer

endum laws of the State, and in these opera

tions Fred Chamberlain took an active part.

In 1919 the progressives of the State organ

ized what was known as the Triple Alliance,

made up of railway brotherhoods, American

Federation of Labor and the Grange. Lucy

Case and others were very active. These

pioneers laid the foundation of the demo

cratic system of our State. Some day some

one will write a history of this period. The

Triple Alliance was created to bring organ

ized political support to progressive candi

dates on all tickets. It was not a political

party.

No Alien Patents Sold

EXTENSION OF REMARKS

or

HON. JOHN J. COCHRAN

or missouri

IN THE HOUSE OF REPRESENTATIVES

Thursday, August 24, 1944

Mr. COCHRAN. Mr. Speaker, during

the discussion of the surplus property

bill, the gentleman from California [Mr.

WOORHIS] offered an amendment con

cerning patents.

In the colloquy that followed I stated

the Alien Property Custodian had al

ready disposed of some of the patents

and Mr. WoORHIS agreed he had. This

morning I received a letter from the

Chief of the Patents Division of the Of

fice of the Alien Property Custodian. It

shows both Mr. Voorhis and myself were

wrong when we agreed some patents had

been sold. The letter as well as part of

the report referred to follows:

OFFICE of ALIEN PROPERTY CUSTODIAN,

Washington, August 23, 1944.

Hon. John J. CochRAN, -

House of Representatives,

Washington, D. C.

MY DEAR CongressMAN: I noticed in the

CoNGREssional REcoRD of August 22, 1944, on

pages 7201 and 7202, a discussion between

you and Mr. Voorhis concerning disposition

of patents by the Alien Property Custodian.

I was particularly interested in your state

ment, with which Mr. Voorhis agreed, that

the Alien Property Custodian has “already

sold a lot of patents.”

I am enclosing a copy of the annual report

of this Office for the period from March 11,

1942, to June 30, 1943. I call your attention

particularly to the discussion of the disposi

tion of patents beginning at the bottom of

page 73 of this report and to the statement

on page 74 that “no patents are sold.” This

was a statement of the policy of the Office of

Alien Property Custodian at the time of the

annual report, and it continues to be the

policy of this Office. The present policy for

administration of patents on a basis of

licensing rather than sale by this Office was

outlined in general terms shortly after the

appointment of Leo T. Crowley as Custodian.

On April 27, 1942, Mr. Crowley testified be

fore the Senate Committee on Patents:

“In order to secure the maximum utiliza

tion of patents which may come into our

possession, we propose to make them freely

available to American industry. We cannot,

at this time, state exactly the terms under

which they will be available. * * * In

general, however, no patents will be sold at

this time.” (Hearings before the Commit

tee on Patents, U. S. Senate, 77th Cong.,

2d sess., on S. 2303 and S. 2491.)

We have followed a policy of issuing non

exclusive licenses to American citizens under

seized enemy patents, and have now licensed

more than 8,000 patents for use by Ameri

can industry. In every case, title to the

patent is retained by the Custodian.

Up to this time, except in rare instances,

the Custodian has not even sold the stock of

corporations which hold patents. One corpo

ration which we sold has a few patents. An

other American company, of which we sold

50 percent of the stock, owned certain

patents, which, however, were already ex

clusively licensed to the American owner of

the other 50 percent of the stock. The only

disposition of patents actually vested by the

Alien Property Custodian has been the trans

fer to an American individual of certain

patents formerly owned by French nationals

which he had a valid and outstanding option

to buy, and the purchase price of which he

paid to the Custodian.
-

I am sure that your statement in the

REcoRD was based on a misunderstanding of

the facts, and I wish to give you a correct

statement.

Sincerely yours,

HowLAND H. SARGEANT,

Chief, Division of Patent Administration.

The treatment of patents by the Custodian

differs markedly from the policies adopted

with respect to other types of vested prop

erties. The objectives to be accomplished,

however, are the same. In the case of pat

ents, as with other productive resources, the

program adopted is designed to make the

most effective utilization of these resources

during the period of war and in the post

war economy within our system of private

enterprise. The program is designed to bring

into industrial use as quickly as possible

those inventions and processes covered by

vested patents and patent applications which

Congressional Record Appendix 8/24/44 Shook Decl. 12/30/19     3
1576



Taceaa MMI tile Pewer r11ltt 

EX'l'ENSION OF REMARKS 
m, 

HON. HENRY M. JACKSON 
OF WASBDJGTON 

Df 1'H.& HOUSS 0, ki!P8&3i&l'1ttYBS 

Thi.radar,. Auo1ist 24, 1944 

Mr. JACKSON. Mr. Speaker. the fo1" 
lowing article by Senator HoMER T. BoNE 
is an excellent history of the public 
power fight in the State of Washington. 
Senator Bc>Na points out the invaluable 
aid rendered by nsy colleague. Congress­
man MAGl'C'USOlJ, in ihts long struggle: 

TACOMA AND TB# POW&& J'JOHT 

(BJ Senator Ho11a T. l3o-.) 
Up to JSMJS 'lllcoma had for many Jeb.Z& In 

fact, practlcallJ 1h>m the begtnning-&n 1888 
owned tm city dlauibuUon system. I\ did 
..- produce hi. owa i.,ou•. but boUgbt powc 
from the Baker outfit which bad built and 
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ow11ed the Snoqualmie Palls hydro develop­
ment. Subsequently the Puget Sound Power 
& Light Co. bought out the Baker-Snoqualmie 
plant. For sev•~ral years prior to 1908 there 
hPd been agitation in Tacoma for the city to 
butld its own generating plant. Stone and 
Webster lnteres,ts fought this proposal bit­
terly, and the t'wo leading papers in the city 
of Tacoma, the News and the Ledger, owned 
by Sam Perkinis, were the most bitter ene­
mies of thb p1roposal. George Wright had 
been mayor of Tacoma about this time and 
.v.·as ,·ery active 1n promoting the building of 
a municipal gEineratlng plant on the Nis­
qunlly River. about 35 miles east of Tacoma. 
~iany prominen1t ctttzens joined with Mayor 
Wrtgh t 1n urgt11g this. Some of these men 
were prominent; in the Tacoma Chamber of 
Commerce, whi1ch was badly split on the ts .. 
sue. Tacoma :had never given Stone and 
\Vebster interests a franchise to serve do• 
mestic custome1rs tn Tacoma, and the city at 
all times maintained a monopoly of the do­
mesttc and commercial power load, the latter 
coveri11g store lighting and the ·11ke. The 
private compan1y, however, dld have a fran­
chise to serve industrial customers within 
the city ltmlts. 
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In 1926 a charter revlst0n commlsslon woe 
elected by the people ot Tacoma tor the pur• 
pose of rcvtstng the city charter. I was 
elected to that commisston, receiving many 
thousands more votes than anyo11e else who 
had been a cRndidate, and wltho'ltt objection 
wns mnde chairman of the charter revision 
commission. Naturally, I made every effort 
to see tl\Rt tl1e revised (and present) city 
charter whtch was the outgrowth of the work 
of this commtss1011, contained suitable pro­
vis io11S respecting franchises for private util­
ities. I wrote, a11d had incorporated into the 
n ew charter, a provision authorizing a refer­
endum on any franchtse which might be 
granted a private utility. Shortly after the 
adoption of this charter, by vote of the peo­
ple, the franchise of Stone and Webster to 
serve industrial customers expired and the 
ctty council refused to renew tt. At that time 
tl1e private company was only serving some• 
thtng like 30 customers ln the ctty. and lt 
surrendered these to the city. I recall that 
one big mill, which had a 10-year power con­
tract wlth the private company, cut over 
to the city lines about this time, and saved 
tl ,200 a n1onth on lts power bttl. or $14,400 , 
per year. One of the officers of the company 
told me this was more than the taxes they 
paid on their blg plant. SO much tor that 
angle. 
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Proponents of the idea of the city gener-
1\ting tts own power were successful in having 
the issue i:resented to the people ln the No­
vember election tn 1908. When this issue 
was equarely presented to the p 2ople of Ta­
coma ror their vote, the News and the L-edger 
cpened ftre on the proposal, which was sup­
ported by the Tacoma Times (Scripps). Aa 
a youngster. I participated tn thls ftght, mak­
ing many speeches which, fortunately. have 
not been preserved, since they were examples 
of immaturity whtch would not have been 
of much uae to student.a of oratory. What 
they lacked in polish and persuaatve11ess, they 
probably made up in vlgor. At that tlme I 
saved every statement appearing In the Ta­
coma papers. and I have enshrined these In 
huge scrap books. 
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One ot the arguments was that lf the clty 

built the Nisquall;y, 32,000-horsepower plant, 
it would prove to be a white elephant and 
the ct ty would be glad to sell lt for 60 cents 
on the dollar 1n 1~ few years. Every friend 
of the Nlsqually i:,roJect waa assailed ln the 
papers as an ene,my ot decency and good 
government, and it wna the blttemess of the · 
attack. and the unlfatrness of the arguments, 
that there and tl:1en tied me to the power 
flgh t. Many ot 1che articles opposing the · 
project asEalled the patriotism ot those pro­
mot ing tt. A grea,t number ot the men who 
• ·ere fightt112 tor tW, llttle Ntsqually plant 
were sons of Unlor1 veterans, who bad offered 
their lives tn the1 struggle to preserve tbe 
Union, and it seerned to me a lousy and vi­
cious argument tc> assail men -1lf this type, 
especially since ttie arguments were ln be­
half of a private 1company whose only con­
cern was to gouge all the profit lt could out 
ot the people. As a side light-and I would 
not care to be q\1oted on 1 t. al though you 
can make such u1:1e of lt as you desire-you 
are free to call at,ten t ion to the tact that 1 
probably would ne:ver have been in the power 
fight if it had n ot been for these bitter and 
11asty arguments •directed against the patri­
otism, l1011or, and decency of m en who merely 
wanted to have 1racon1a own tta own gen­
erating system. 
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~ • 
Tacoma built the little Nlsqually plant 

and it was finished by 1912. Its transmls­
ston llnes ran through the in tervenlng coun­
tryside, whtch WRS dotted wlth many farms. 
These farmers figured they should have some 
of tl1is cheap power that Tacoma was going 
to enjoy, so they came to the city councll 
and said they wanted to form some farmer 
mutual power compa11ies and build their own 
baby transmission lines to serve themselves, 
and asked for perm1ss1011 to put transformers 
on this high-tension line and to step down 
the current so l t could be used on thelr 
farm systenl.S. In 1911, 1 year before the 
Nisqually plant was finished, some of ua 
went to the legislature of that year and se­
cured the introduction of a bill which au­
thorl2ed c1tles owni11g their own power plants 
to sell surplus pov:er outside their corporate 
limits. In the meantime, two or three com­
munttles of farmers south and east of Ta­
coma had org~nized cooperative mutual 
power companies, and tl1ey stood ready to 
buy power off the Tacomn heavy transmls• 
sion lines. The Stone and Webster outfit. 
keenly aware of what tl1ls might mean, tried 
t-0 block this bill in the legiSlature, but it 
passed. 
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'Ihe next session of the legislature, tn 1913, 
witnessed a ptece1 of manlpulntton whtch 
really started the BtRte-wtde power fight. 
A member of the h1ouse ot representatives by 
the name of HetnlJr. a Tacoma lawyer. Intro­
duced a btll deeltng with trrlgatlon. and 
tucked away In this bill was a provision 
consisting of two llnea whlch repealed a 
section ot law, whl1ch happened t.o be the Jaw 
nllowtng cities to e~ll surplus power outside. 
I talked wlth man·y members of the legisla­
ture BUbsequently' to the passage of this 
1rrtgatton act and found that all of them 
thought thts repe1aler sentence had to do 
with irrlgatton law', 
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In the~ meantime, the former companies 
had organized, and were ready to do busi­
ness. but when the Ntsqually plant was ftn• 
lsl1ed, they found the rtgh t of Tacoma to sell 
off its transmlseton lines had been denied by 
repeal of the authorizing statute. Now the 
reason for thta aituatton, tn a legal sense, 
arose out of the fact that cities operate under 
express grants of law. and may not exercise 
any power unlesa lt ls specifically granted. 
In the absence or a specific grant of power to 
sell outside, the city attorney of Tacoma and 
the ct ty council believed they could not 
lawtully put transformers on thfs Nlsqually 
heavy-duty line and sell power off the line 
outside the corporate limits of Tacoma. So 
the farmer companies were compelled to 
bring their baby lines to the edge of the city 
limits unde~ great expense and buy power 
within the corporate llmits of Tacoma. It 18 
Interesting to note that at thte time the 
private company was not serving this area at 
all, and would only agree to serve it in case 
the farmers were willing to pay up to 20 cents 
per kilowatt hour for current-an outrageous 
figure . The ct ty of Tacoma was generoua, 
and allowed at least one of these companies 
to put cross arms on the heavy tra.namtsalon 
poles and string lta wires underneath the 
heRvy transmission cables to the city. so 
that it woUld bring lt. wlrea lllto the cltJ 
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limits. The city, which bought ma1terlal at 
wholesale. was wtlllng to sell theae· farmer 
companies wire and hardware at w1holeee1e 
to help them get started. W1tb111 a tew 
years, 7 or 8 of these farmer mutual com­
panies were organtz.ed and doing 1buslneu 
within Pierce County, a recox:d no1f duplt­
cated anywhere lp. the United Statiea. The 
latest of these companies, and prob1!lbly the 
largest of them, was the Penlnaula Lllght Co •• 
operating on the Olg Barbor Penltl£Ula. I 
organized this company and repr•ented It 
for a number or years before comltll~ to the 
Senate. It started bualnesa in 1926. The 
rates or these farm companies were ft.xed bT 
mutual members at prices aa low, an1d aome­
tlmes lower, than those prevailing ln the cttJ 
of Tacoma. Tacoma was proving b ieraelf to 
be a good neighbor to the farmeN v.rho were 
purchasing a lot of stuff in Tacoma1. 
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The Stone & Webster outftt threatened 
to enjoin the cl ty agalmt aeWng to the 
Peninsula Llgb t co. at Gig Barl>or for tbe 
reasons I have noted. I aaured the repre­
eentatlves of the private company that I 
would welcome a sutt of that ttnd. and thet 
1f they brought such a sult I intended to 
organize all the farmers ln Pierce count, 
and march them to Olympia ln a greai 
demoJl.BtrP.tlon, to inquire of the State au­
thori tiea as to who owned the State of 
Washlngton-1 ts people. or a Boston 001 po­
ra tton. The private compe.ny retrained trom 
filing an tnJunctlon autt. and the ctty ot 
Tacoma put In a transformer at Sprlngft.eld 
and proceeded to sell to the Peninsula Ltgb\ 
Co. 
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As I recall lt. the first of the bill.I to agatn 
reinstate the provision of the 1911 act au­
thorizing the Bales outside was Introduced 1n 
the legislature about 191&. It failed. Such a 
proposal again failed tn 1917, 1n 1919, and ln 
1921. In 1923 I determined to make one real 
fight of tt tn the legislature. and eo I ftled 
tor the legislature tn what was known aa the 
''silk stocttng" dtstrtct of Tacoma, and wu 
elected by an enormous majority to the 
house. In the session of 1923, I Introduced 
what was known as the "Bone bill, .. which 
authorized clttes to sell surplus power out• 
stde their corporate ltmltAI. By tbla time, 
and after many speeches by me and othere 
on the question ot power, the public power 
forces were pretty weir organized. J. D. 
Ross. K,nnetb Harlan, a relative of the late 
Justice Harlan of the Supreme Court: J. c. 
Unger, Charles Belghton, Fred Chamberlain, 
and others too numerous to mention, all 
banded together to force the tssue. 'lbe bW 
was whipped- in the legislature. Dlaaatls:fted 
with this, I rewrote the provlaiona of thtt blll 
and prepared an Initiative measure (No. 62) 
on which we secured, aa I recall, around 80,• 
000 s!gnatures. It went on the ballot and 
waa the subject of a bitter political fight In 
the general election of 19M. The power 
companies, according to most careful obaer .. 
vattons. spent an estimated fl,000.000 Jn the 
State ft~htlng that bill. 

Congressional Record Appendix 8/24/44 Shook Decl. 12/30/19     14
1587



-
In our State that became the era of the 

"canned editorial.'' All the pawer compa­
nies combined to ftgl1t the bW. and set up a 
propaganda bureau and prepared these 
canned editorials for the edlton of weekly 
newspapers who were each given a ~11-page 
ad, whtch they could run at polltlcal rates, 
1! they ran the editorial and the cartoon 
which accompanied tt. I uaed a cllpplng 
service then. as I do now, and I recall clipping 
100 editorials appearing on the Mme day ln 
weekly newspapers, which were ldenttcal. 
Mnny editors told me personally that they 
bad to eat regularly, and these full-page acla 
at political rates helped provide sustenance 
for the family of the editor and keep h1I 
youngsters in school. 

The Bone bill was defeated by a 75,000 ma­
Jority. In that campaign Charles Belghton 
accompanied me In a S tate-wtde speaking 
tour with ao1ne very colorful experiences, 
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which I have described to you tn my looser 
moments. Arthur Cross. prominent lawyer 
of Aberdeen, joined ln the fight, and many 
more promtn~nt orangera ln the State took 
part. It was this fight which llned up the 
Grange solidly behind public power-a posl• 
tlon from which it has never retreated. 

It ls lnterestlng to go back to the prophecy 
made about Tacoma's Nlsqually plant. From 
1914: on, Tacoma provided the cheapest light 
and po\\'er rates in the United S tates as a 
result of lts ventw:e into the generating bu.s1• 
ness. Today it stands No. 1 in the Union. 

Seattle faced thts problem 1n the step-by­
atep building of the great Skagit enterprise. 
When that great development 1s finished. lt 
wlll be one of the outstanding producers of 
the country. When these plan ts are paid off, 
they wW be an enormom asset of lncalcUlable 
value to the ctttes owning them. Tacoma 
has ldng 1lnce paid off all the bonds of tbe 
NI.squally plant, and lt has been an enormous 
producer of revenue. It lnid the ftnanclal 
foundation for the gTeat CUshman develop­
ment and the later development of the Nls­
quatly Rl ver which will ralse the capacl ty ot 
that rive?' t;o 90,000 kilowatts. 
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After the defeat tn 1924, tbe publlc PoWer 
forces dld not abandon the 11gbt, but con­
tinued it. My own personal contribution was 
to leave my law buslnesa In Tacoma 1n 1926-
26 and 1n subsequent years, and go about the 
State at frequent intervals, making speeches 
on the power. question 1n order to sol1d1fy 
public power sentiment. In 1932, when the 
Democrats carried the State, I declded the 
time had oome to settle this tBS\te, and so I 
rewrot.e the old Bone bill, and took tt down 
to-Olympia, 1n December of 1932. Thts ttme, 
and 1n llght of the New Deal vlctory, I dectded 
we ahould abantton the stupid subterfuge 
raiaed tn the proposal to allow the sale of 
aurplus power, and mnke sales of power out­
side a public U!!e. Cities engaged In the 
power business are regarded by repeated de­
ctsJona of our Supreme Court u en terprlsers 
engaged ln a private bua1nes.s. Since the 
legislature can give ctttee 1uch powers aa lt 
plensea, it waa my view that the legislature 
could authorize cities to engage 1n public 
buslne68 ou~tde thetr corporate ltmlts. Thts 
meant that 1f a ctty was exhausting its 
potential power, It could condemn other 
power site1 on the basts that they were for a 
public use. Otberwlae, they would 10me­
ttme have had to cut off out.aide uaera who 
were merely,gettlng surplus power. 

. . -
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This principle of law 18 well unders·tood by 

any lawyer tamUtar with municipal corpora­
tion law. The flght 1n the legtslat\ll'e was 
handled by a few stanch friends of public 
power-ln the house, largely by W .&u1:n MAo­
NUBON, a young lawyer who later becan1e pl'OI• 
ecutlng attorney of King County. andl subse• 
quently a Member of the Congress of the 
United States, now candidate ~or the post of 
United States Senator. 

Nearly every friend of public power went to 
Olympia to 1Upport the then Bone bill ln lts 
new dress. With the atd of the friends ot 
public power, this bill passed, and th•e power 
companlea promptly got out a referendum on 
lt and held up· tts execution until 1934', when 
the people adopted tt by a large maJorllty. 

In the meantune. and 1n 1929, tht9 Waah­
tngton State Orange officials came to me and 
au:ked me to prepare a power bill wblc·b would 
authorize farm communlttea to go 1lnto the 
power business: Three lawyers Jo1nec11n tbis 
effort, 1. e., Jlm Bradford, former COl'Ji)Oratton 
counael of Seattle. a very brilliant ELnd able 
lawyer. and a Judge who subsequeitltly be• 
came a member of the State public: aervtce 
comml.S81on. The ~r~ ot \18 prepared this - - -- .... 
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- -1.1'1&&.6 ..... ___. .. - --

blll. now known as the Orange Power Law. It 
was sub1X11tted to the leglalature 1n the 1929 
~sf on• by an tnttiatJve to the legislature. 
The tertna of this btll are too well known to 
require comroent. The legblat.ure ret1used to 

" , 

pass It, and lt went on the ballot 1n the gen­
eral election or 1930 and was adopted and 1s 
now a law of the State. It was tbls bill wblch 
was amended by Paul Coughlin, Jack Cluck, 
Ed Henry, and others, 1n to the form of a 
legal p:ro!')osal now known as Referendum No. 
25. Referendum No. 25 simply allows all 
utility dlstr1cts to unite under certain con• 
dltions and acquire an entire power system. 

In these early fights the Orange played a 
proml11ent part. Such old war horses as Fred 
Chamberlain, and the Nelson brothers, J. C. 
Unger, Kenneth Harlan, Arthur Cross, J. D. 
Ross, and many others participated. Sena­
tor Dill took part in the fight tor the Bone 
bUl tn 1924, the Orange power fight of 1930, 
and the Bone bill fight of 1934. Senator Dlll 
never backed away from any of these fights. 
but went headlong into them and the people 
of the State owe a debt of gratitude to him. 
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v• • --- --- • - - - -There was an organized body, sma11· and 
determined, In Spckane, Walla Walla, and 
Yakima. ..The Lady from Yaklma"-Ina 
Williams. served tn the legislature and 
poured her energies tnto these power ftghte 
up to the time of her unfortunate death. 
Ned Blythe, now poBtmaster at Vancouver, 
was another soldier. Cottertll of Kent led the 
ftght 1n his sectton. The forces of publtc 
power were acnttered, but determined. After 
1932. the fight was out ln the open, and many 
new faces and new foroea have come tnto the 
picture. Public utility dietrteta became a 
grent factor and sent representatives to 
Washington to aid tn securing paaege of a 
northwest power blll, creating a new Colwn­
bta River Authority. You are familiar With 
the names of theee enegettc workers. 

___ _. ··- - -· ..._._ -
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l,.UC' IJC1_1u._-o v• VU'\.. QV ..., •• ...-1:,-••- - - - --- - · 
Thts. tn brief, ts a sketchy outline of the 

long power ftght tn the State of Waablngton. 
All the pioneers ln thls flgbt cannot be men .. 
tloned for lack of space and lapse of memory. 

I helped to frame the first cl1rect primary 
law of oUl' state bacJc 1n 190'7. I al&o par ... 
tlctpated In drafting the lDltiattve and refer­
endum laws of the State, and in these opera­
tlona Fred Chamberlain took an active part. 
In 1919 the progressives of the State organ-­
tzed what waa known aa the 'nlple Alliance, 
made up of railway brotherhoods, American 
Pederatton of Labor and the Grange. Lucy 
case and ot hers were very active. These 
ploneera laid the foundation ot tbe demo• 
cratlc system of our State. Some day some• 
one will write a history of tbta period. Tbe 
Triple Alliance waa created to bring organ­
ized polltlcal support to progre.sslve candl• 
dates on all tlcketa. It waa not a polltlcal 
party. 
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THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
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The Honorable Judge Bryan Chushcoff 
Department 4 

Hearing Date: July 1, 2022, at 9:00 a.m. 
 
 
 
 
 
 
 
 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

 
 
MITCHELL SHOOK,  
 

Plaintiff, 
 
 v. 
 
CITY OF TACOMA,  
 

Defendant. 
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DECLARATION OF JAMES P. GRIFO 
IN SUPPORT OF PLAINTIFF’ 
ANDERSON’S MOTION FOR 
PARTIAL SUMMARY JUDGMENT – 
PART THREE 

 
THOMAS McCARTHY and CHRISTOPHER 
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Plaintiffs, 
 

v. 
 
CITY OF TACOMA, 
 

Defendant. 
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SESSION LAWS, 1941. [i.19

making the affidavit has been given notice, and be-
fore the Judge presiding has made any order or

Exceptions. ruling involving discretion, but the arrangement of
the calendar, the setting of an action, motion or pro-
ceeding down for hearing or trial, the arraignment
of the accused in a criminal action or the fixing of
bail, shall not be construed as a ruling or order in-
volving discretion within the meaning of this proviso;
and in any event, in counties where there is but one
resident Judge, such motion and affidavit shall be
filed not later than the day on which the case is
called to be set for trial: And provided further, That
notwithstanding the filing of such motion and af-
fidavit, if the parties shall, by stipulation in writing
agree, such Judge may hear argument and rule upon
any preliminary motions, demurrers, or other mat-

Limited to ter thereafter presented: And provided, further,one motion,
That no party or attorney shall be permitted to make
more than one such application in any action or pro-
ceeding under this act.

Passed the House March 12, 1941.
Passed the Senate March 12, 1941.
Approved by the Governor March 21, 1941.

CHAPTER 149.
[1-. 13. 205.]

CODE COMMITTEE.

AN ACT to make uniform and perpetual the citations of laws of
this state for all compilations and codifications thereof
and declaring an emergency.

Be it enacted by the Legislature of the State of
Washington:

Code Comn- SETO 1.TeSaeLwLbainthLw
mitteeSETO1.TeSaeLwLbainthLw
created. Librarian of the University of Washington, and the

Executive Secretary of the Judicial Council are

(CH. 149.
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Cu. 149.]SESSION LAWS, 1941.41

hereby created a Committee to perform the duties
prescribed in this act.

SEC. 2. The said Cominittee shall, after collab- Duties.

oration with the publishers of the existing codes,
determine upon and adopt a complete recompilation
of the laws of this state in force of a general and
permanent nature, and shall adopt a uniform and To, co... p~e

perpetual system for the numbering of the sections ytm

thereof.

SEC. 3. Hereafter the Secretary of State shall c"11111
certify only the codes or compilations published with state.
the section numbering adopted by the Committee.

The code or codes, when so certified by the Sec-
retary of State, shall be deemed and held to be of-
ficial, as heretofore, and shall be prima facie evi-
dence of the laws contained therein.

SEC. 4. The Legislature shall amend or repeal Repalsan

laws by code numbers. Laws amended shall refer by number.

to code numbers, and germane mnatear shall be in-
corporated in existing laws to prevent conflict and
obey constitutional mandate.

SEC. 5. This act is necessary for the immediate Effective

preservation of the public peace, health and safety Immediately.

and the support of the state government and its ex-
isting public institutions and shall take effect imme-
diately.

Passed the House February 13, 1941.
Passed the Senate March 5, 1941.
Approved by the Governor March 21, 1941.

Cu. 149.] 419
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Tresue fndhe County Treasurer of the county in which any
funds. Rural County Library District is created under this

act to receive and disburse all district revenues and
to colle ct all taxes levied under this act.

Public A rural County Library District shall be a public
corporation, corporation with such powers as are necessary to

carry out its functions and for taxation purposes shall
have the power vested in municipal corporations for
such purposes.

Effective SEC. 2. This act is necessary for the immediate
immditey.support of the state government and the existing

public institutions of the state and shall take effect
immediately.

Passed the House February 27, 1943.
Passed the Senate March 9, 1943.
Approved by the Governor March 22, 1943.

CHAPTER 252.
f S. B3. 47. 1

CODIFICATION OF STATUTES RELATING TO COUNTIES.

AN ACT relating to the codification of constitutional and statu-
tory provisions relating to counties and county officers, and
to the statutory law of the state in general; providing for
the continuous revision and codification of statutes of a
general and permanent nature; amnending section 5, chap-
ter 149, Laws of 1941; and further amending chapter 149,
Laws of 1941 (sections 152-36 to 152-39, Rem. Supp. 1941),
by adding thereto three (3) new sections to be known as
sections 6, 7 and 8; making appropriation and declaring an
emergency.

Be it enacted by the Legislature of the State of
Washington:

Amendments. SECTION 1. Section 5, chapter 149, Laws of 1941,
is amended to read as follows:

Continuing Section 5. The Committee shall be a continuing
Committee,

Code Committee with full power of revision and
codification of the laws above referred to, and shall

SESSION LAWS, 1943.782 [CH. 252.
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OHi. 252.] SESSION LAWS, 1943. 783

have the power and duty to assign code numbers to Asigncode

such general laws as shall hereafter be passed at any
legislative session; and the said Committee shall
certify to the Secretary of State the numbers given
to the sections which the Committee has determined
shall be incorporated in such code.

SEC. 2. Chapter 149, Laws of 1941 (sections 152- Amnendimnts.

36 to 152-39, Rem. Supp. 1941), is amended by adding
thereto a new section to be known as section 6 and to
read as follows:

Section 6. The said Committee shall have au- Comimittee
to employ

thority to employ and fix the compensation of an attorney.

experienced attorney to make continuous studies
of the statutes for the purpose of revising and sim-
plifying the same, reconciling conflicting provisions,
and eliminating obsolete statutes. The Committee
shall also have authority to provide adequate dlen- Clerks and

cal assistance and supplies, and to incur expenses in- supplies.

cident to the work of said Committee. The duties
to be performed under this paragraph shall be sub-
ject to the direction and supervision of the Commit-
tee. All vouchers for payments or expenditures of A0P r, vi
the Committee of every kind shall be approved by
the Committee or by such member or members
thereof as the Committee shall designate.

SEC. 3. Chapter 149, Laws of 1941 (sections 152- Amendmnents.

36 to 152-39, Rem. Supp. 1941), is Amended by add-
ing thereto a new section to be known as section 7
and to read as follows:

Section 7. The Committee shall not adopt any Agreement

numbering system unless the owner thereof, whether foLfe

the said system be patented or otherwise, shall first
have filed in the office of the Secretary of State a
written agreement, running to the State of Wash-
ington, and enforcible by any interested person, to
the effect that said numbering system, if adopted,
shall be available to, and may be used without charge
or compensation, by any person who may at any

1612



time hereafter elect to publish the laws of this state,
either in whole or Jn part.

Ainendinent SEC. 4. Chapter 149, Laws of 1941 (sections 152-
now section. 36 to 152-39, Rem. Supp. 1941), is amended by add-

ing thereto a new section to be known as section 8
and to read as follows:

Collaboration Section 8. If requested by the Committee, any
by request. department or official of the government of the State

of Washington shall collaborate with the Committee
in the revision and recompilation of the laws relat-
ing to or affecting such department official.

Collaborate SEC. 5. The said Committee as part of its activi-
on county
code, ties in collaboration with a committee of county offi-

cials (to be appointed by the Governor for that pur-
pose, the number of which shall be at the discretion
of the Governor, and the services of whom on such
Committee are hereby declared to be official county
business) shall cause to be prepared a comnpilation
of all the constitutional and statutory provisions with
respect to counties and county officers together with
recommendations as to any revisions, amendments
and additions which in the judgment of the Commit-
tee should be made to existing statutory provisions
with respect to counties and county officers. Said
constitutional provisions together with the statutory
provisions in substance and form as recommended
by said Committee shall be submitted to the 1945 lcg-
islature in such form that the legislature upon adop-
tion thereof may cause the same to be printed in
pamphlet form for the use of various county officials.

Ajpopria- SEC. 6. There is hereby appropriated out of any
tion.

money in the general fund not otherwise appropri-
ated the sum of forty thousand dollars ($40,000) or
so much thereof as may be necessary, to be used in
carrying out the provisions of this act.

Effective SEC. 7. This act is necessary for the immediate
immnediately.

preservation of the public peace, health and safety,
aind the support of the state government and its ex-

SESSION LAWS, 1943.784 101. 252.
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SESSION LAWS, 1945. 

CHAPTER 233. 
[H.B. 276, J 

CODE COMMISSION. 

AN AcT relating to the compilation and codification of the 
statutory laws of the state, amending section 5, chapter 
149, Laws of 1941, as amended by section 1, chapter 252, 
Laws of 1943, amending section 5, chapter 252, Laws of 
1943, making an appropriation, and declaring an emer­
gency. 

Be it enacted by the Legislature of the State of 
Washington: 

[CH. 233. 

SECTION 1. Section 5, chapter 149, Laws of 1941, Amendment. 

as amended by sect1on 1, chapter 252, Laws of 1943 
(section 152-40, Remington's Revised Statutes, 1943 
Supplement, also Pierce's Perpetual Code 430-9), is 
amended to read as follows: 

Section 5. The Committee shall be a continuing conunutng 
Code Committee with full power of codification of ���mtttee. 

the laws above referred to, and shall have the power 
and duty to assign code numbers to such general 
laws as shall hereafter be -passed at any legislative 
session; and the said Committee shall certify to the 
Secretary of State the numbers given to the sections 
which the Committee has determined shall be in­
corporated in such code. In addition, the Committee 
shall propose and submit to the Legislature changes Recom­
and revisions of the above referred to laws, and shall 

mendauons. 

submit by mail at least ninety (90) days prior to 
the opening of the 1947 legislative session, a copy 
of the proposed code and a copy of all such proposed 
changes and revisions to each and every judge of copies o

1
t 

proposa s 

the Supreme Court and the Superior Courts of the distributed. 

State of Washington, to each member of the Legis-
lature elected for the 1947 session, to the State Bar 
Association and to the various local bar associations 

of every county or city in the State of Washington, 
and to the various prosecuting attorneys of the State 

of Washington. 

[ 651 ] 

1615



1616



 
 

 
 
 

EXHIBIT 81 (b) 

1617



House Bill No. 337

Dy Ma. Guu,. 

STATE OF WASHINGTON l'IFTEENi ' ' 'H REGULAR SESSION.

RM<I fint time February 16, 1917, ordere d  priol<d • d ( ., · ' n � errl;'U to Committ.tt on Public Utiliti('s.

AN ACT 
Authorizing  cities and towns to lease or sell a.ny lllW1icipall •0 • ed . t k Y v.:11 wu er w·or ·s, gtts works, electric 

light and p01''tr plants, steam plants, st�t raih,.-ay pla.nts and Jjncs, telegraph $Dd telephone liuca
and plants and nny other mw1icipally-owned public utility, or publ ic utility system simi Jar or dis ..
similar in characle.r. 

B, it tMClw by the Legi,folt<re of the Slate of IV a,hington: 

SECTION 1. It i s  and shall be ln.wful for any city or town in this state now or hereafter own­
! ing an y water works, gas 1'

00rk1, electrlc light and power p)t\nt, steam plant, street railway line, 
3 street railway plant, telephone or telegraph plant and lines, or Any sy stem embracing all or any 
t one or more of such works or  plants or ADY similllr or di"imil ar utility or systtm, to lease fo r

I any term o( years or  to  _sell and co n"ey the stunc or o.ny part thereof, w-ith the equipment. and a p -
6 purtcnances, in the manner hereinafter prescdbed. 

Ste. 2 .  The Jegislati,•c authority of suc h city or town, if i t  deems it &d,·i.11able lo lease or sell 
t tuch •orks, pla nt or system or imy part of the same, or any sim..ilar or di1&i.milar utility o r  system,
S •hall &dopt a Tcsolution stating whether it  desim to lease or  sell the -t1ame. 1£ it desires to lca5t',

f the resol ution shall stale the genera] terms and conditions or such leMe, but not the rent. If it

I desil'('s to tell, the general terms or sale shall be slated, but not the price. 'l'he resolution shall
6 di�t the city or town clerk, or othe r  proptr offleittl, to publish 1uch resolution not. less than once

1 a week for four weeks i n  the officio.I newspaper of the city or to•1'l if there be such an official news -

I pa . h . new•p•"'r published in such city or town, or ir tlie r e  �))tr, or 1r there be none t en m Any r-
1 -� a.L ___ • bli h-..1 • t1 e county in v.•hich such city or tovm is locat«t, together

� wm m any ncw1pttper pu , co m 1 
10 'th . . 'd be filed with sticb clerk or other proper- official not later•1 a nohce calling for aealcd b1 • to 
11 a.L

_ • , • UHed chec k payable to the order of tuch city or  to"'·n,
wian a certam time accompan1e:d by a ccr . . . 

lJ 1 
' . r a deposit of a hke swn m money. Each bidor such amount a., t.he reso lution ahall reqmrc, 0 

la , . h' b'd be accepted and he C.,1, to comply the rewith
lua)t tlAt .. ♦l , ,.1, t-t, , ,.  1,.:,t,1,. .. ....... l"H!l that 1( II l 
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From: Mitchell Shook 
Sent: Friday, October 11, 2019 11:35 AM
To: Tacoma City Council,
Subject: "Stop The Surplus" Click! is not Surplus~! FW: Resolution 
Declaring Certain City Property Surplus

Good Morning Council Members, 

Is there any truth to a silly rumor, that City Council is considering a 
“Surplus” resolution, to skirt the law and sell-off Click! Network? 

Click! Network is not “Surplus.” You cannot "privatize" it like that. It's 
so crazy! 

Please see attached, a typical "Surplus Resolution," from Duvall, WA. A 
good example of how Washington State law works. 

Cities can NOT simply sell municipal utility property without a vote of 
the people. RCW 35.94.020

Unless, City Council declares the utility property "surplus," a vote of the 
people is required. 

If the utility property is declared "surplus", then Council must holding a 
"public hearing," pass a "surplus resolution" and then a “bidding” 
process is required. 

This is usually done for things that are actually “Surplus,” like old desks, 
chairs or outdated computers, see the attached Duvall surplus resolution 
for example.

"Surplus" is stuff that no longer serves its intended purpose. (see the 
nice hay rake and weed-wacker there, in Duvall!). 

Otherwise the law requires a “vote of the people” to dump such property.

Click! is not "surplus." It is a state of the art Fiber Optic Gigabit 
Municipal Broadband System, bringing broadband to our community. 

Cities across America can only dream about having such a system. 
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Selling or Leasing Click! is different than leasing Cheney Stadium, 
(Mayor Woodards' example for why it is OK to lease/sell Click!).

A Baseball stadium is not a "utility property," it is a luxury. Ticket and 
hot dogs prices don't need City Council regulation. 

Click!’s system is an essential municipal utility property. The public 
needs low broadband rates, and oversight of those rate by City Council.

Don't toss Click! Network to the wolves. 

Preserve City Council's oversight of rates! Protect our municipal 
broadband system from privatization.

Click! is now profitable, with over $4 Million positive cash flow this year. 
Those profits keep electric rates lower for everyone.

Click!'s Gigabit Fiber service is now operating and has been expanding for 
over a year now. 

I have offered to pay for an upgrade, to make Gigabit available 
everywhere on Click! 

Let your ISP partners get back to work. Advanced Stream can easily add 
10K more customers. 

Public broadband networks belong to the people. The people have a right 
to vote over "you" selling or leasing "our" Click!. 

Save Click!. Keep our broadband rates low. Let's bring Gigabit to all of 
our community! 

Please vote to “Stop The Surplus.” 
Thanks,

Mitch
Mitchell Shook
CEO
Advanced Stream
Tacoma, WA

From: Alana McCoy alana.mccoy@duvallwa.gov
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Sent: Friday, October 11, 2019 8:10 AM
To: mshook@advancedstream.com
Subject: RE: Resolution Declaring Certain City Property Surplus

Hi Mitch,

Attached is the surplus resolution.

Thank you,
Alana McCoy
Project Manager
City of Duvall
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CITY OF DUVALL
.

WASHINGTON
RESOLUTION NO. 19- j 7

A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF DUVALL, WASHINGTON, DECLARING CERTAIN
CITY PROPERTY SURPLUS

WHEREAS, the City from time to time has assets that become surplus to its needs; and

WHEREAS, the City has utility related items requiring disposal and per RCW 35.94.040 the
City shall host a public hearing prior to disposal of the utility items; and

WHEREAS, the City Council has the authority to dispose of surplus property pursuant to
RCW 35A.ll.OlO;

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF DUVALL,
WASHINGTON, DO RESOLVE AS FOLLOWS:

Section 1 . Surplus of Certain City Property. The City Council hereby declares that this
property, listed in the attached Exhibit “A”, is surplus to the needs of the City and disposal
thereof will be for the common benefit.

Section 2. Disposal Method. The property listed in the attached Exhibit “A” may be
disposed of to the general public by means of direct sales, sealed bid, trade-in, or auction, as
determined to be in the best interests of the City by the Public Works Director. Property that is
deemed of no value will be recycled or disposed of responsibly.

‘t- PASSED BY THE CITY COUNCTh AT A REGULAR MEETING THEREOF ON THE_L - DAY OFWbe , 2019.

CITY OF DUVALL

Approved as to form: ATfFST AUT NTICAED:

(u t v (J’
Rachel TurPilj City Attorney JoM Wycoff, C y
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Exhibit “A”

—iJ±uiu ilL:::Ir::I

City of Duvall

Date: September 9, 2019

Re: Itemized Surplus List for City Council Approval

1. 2011, Dodge Charger, VIN#2B3CL1CT0BH554297.

0 Miles: 103,414

2. 2012, Dodge Charger, VIN#2C3CDXATOCH24O334.

0 Miles: 107,848

3. 1996 Chevy Pickup, VIN#1GCEC14WXTZ129848.

0 Miles: 70,898

4. 2004 Chevy Pickup, VIN#1GCGC24U24Z199486.

0 Miles: 111,659

5. One (1) wood laminate bookcase with doors.

6. One (1) 30” x 40” and one (1) 18” x 24” White Board.

7. Keyboard drawer, desk pencil drawer.

8.Three (3) Plantronics wireless headset with misc. parts and pieces.

9. One (1) ViewSonic projector with case.

10.A set of Logitech computer speakers.

11.One (1) Toshiba 32” television.

12.One (1) Coby DVD player.

13. Miscellaneous electrical cords.

14.One (1) metal key box.

15.Eleven (11) hard drives wiped clean.

16.Two (2) Compaq ProLiant ML370 Computers.

Small Town. Real Life.

14525 Main Street NE P.O. Box 1300 Duvall, WA 98019 425.7883434 Fax 425.788.0311

yaflyov
Page 1 of 2
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Exhibit “A”

Itemized Surplus List for City Council Approval, continued.

17.One (1) Foundry Networks Fast Iron $00 Computer.

1$.Three (3) Computer desk monitors.

19.One (1) BE Battery pack HR9-12.

20.One (1) Desktop tower.

21.One (1) drafting table.

22.One (1) six-foot-long wood grain office desk with drawers.

23.One (1) HP printer.

24.One (1) StihI weed eater, gas powered. Needs repairs.

25.One (1) MAT Compressor 1.5 125.

26.One (1) Eight-foot metal bike rack.

27.One (1) antique hay rake stored at the WWTP since 2001.

2$.Two (2) 24’ aluminum stadium bench seats with footings.

29.One (1) Fellowes Power Shredder.

•Page2
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1 case it is likely that the dispositive issues in the Order will be appealed regardless of 

2 future developments in the Superior Court. 

3 6. Any one of the five preceding reasons is a compelling ground for this Court

4 to enter the Civil Rule 54(b) findings. In combination, they constitute overwhelming 

5 grounds for it to do so. 

6 7. Because the resolution of these issues has important implications for the

7 remainder of the case, there is good cause to stay enforcement of this Judgment and to 

8 delay further proceedings in this Court pending the outcome of the appeal. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

8. Given the magnitude of the issues in dispute and the ultimate outcome's

effect on the City, Tacoma Power, and Click customers, the Court should also stay 

enforcement of the judgment on its Order until the City's appeal has run its course. If the 

City were forced to promptly shut down Click, there would be an immediate negative 

impact on Click's customer base, which includes elderly, low-income, governmental, and 

student users who would suddenly be without service. In addition, Click would lose all of 

its customers, employees, and goodwill, all of which have significant value and play an 

important role in the request for information, proposals, or qualifications process the City 

is currently undertaking to find a third party partner for future operation of Click. Even if 

the Order were later reversed after the conclusion of all procedings in this Court, much of 

Click's value will be irrevocably lost. 

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND 

DECREED that there is no just reason for delay in regard to the entry of the March 2, 

2018 Order as a final and appealable Judgment regarding the claims, determinations, and 

rulings set forth above in the Findings section of this order. The effect of this order is,,that 

the Order and those claims are immediately appealable upon the entry of this order. 
CR 54(B) FINDINGS AND ENTRY OF 

JUDGMENT ON THE CLAIMS REGARDING THE 
APPLICATION OF RES JUDI CAT A, 
COLLATERAL ESTOPPEL, RCW 43.09.210, AND 
TACOMA CITY CHARTER-4 

501130898 v3 

K&L GATES LLP 
925 FOURTH A VENUE SUITE 2900 

SEATTLE, WASHINGTON 98104-1158 
TELEPHONE: (206) 623-7580 
FACSIMILE: (206) 623-7022 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

In addition, 

• The enforcement of the instant Judgment is stayed pending the outcome of

the City's appeal of this Judgment; and

• Any continued Litigation in this court is stayed pending the outcome of an

the City' appeal of this Judgment.

OR

• A new trial date will be entered for this case of no earlier than January 1,

2019.

SO ORDERED this _day of March, 2018. 

Honorable Susan K. Serko 
PIERCE COUNTY SUPERIOR COURT JUDGE 

Presented by: 

K&L GATES LLP

By YAwiJ�� 
Mark S. Filipini, WSBA #32501 
Kari L. Vander Stoep, WSBA #35923 

Attorneys for Defendant City of Tacoma 

CR 54(B) FINDINGS AND ENTRY OF 

JUDGMENT ON THE CLAIMS REGARDING THE 

APPLICATION OF RES JUDICATA, 

COLLATERAL ESTOPPEL, RCW 43.09.210, AND 

TACOMA CITY CHARTER - 5 

501130898 v3 

K&L GA TES LLP 
925 FOURTii A VENUE SUITE WOO 

SEATTLE, WASHINGTON 98104-1158 
TELEPHONE: (206) 623-7580 
FACSIMILE: (206) 623-7022 
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, I 

1hcorna 
City of Tacoma
Office of the City Clerk 

CERTIFICATE OF CITY CLERK 

I, Doris Sorum, City Clerk of the City of Tacoma, Washington, do hereby 

certify that the attached is a full, true and correct copy of Substitute Ordinance 

No. 26141 passed by the City Council on October 28, 1997. 

Dated this 21 st day of January 2020. � \ a. 1 T • ' I t I f 
f r • 

,•·· ' \ ;_ C :J ,''•·, •. 

/t�:'>:\·i-:\>: 
�Qf,.uQ_,Qi,�;Js� j � J 

Doris Sorum, ,c·ify·Olerk . · , : 
City of Tacoma·, .. Yll�s�ington_· .. 

'c I 
I ' ':' ; 

•• ,
i 

733 Market Street, Room 11 I Tacoma, Washington 98402-3701 I (253) 591-5505 I Fax (253) 591-5300 
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Tacoma City Charter 

(Revised 11/2014) Page 10 

responsibilities with reference to the control of animals. Such contract(s) shall provide, among other 
things, that said society or agency (agencies) shall faithfully operate said pounds, shall pay all expenses in 
connection therewith, shall receive all licenses, fines, penalties and proceeds of every nature connected 
therewith, and such other sums as may be legally appropriate therefor, subject only to accounting as 
provided by law. The Council is further authorized, notwithstanding the provisions hereof, to determine 
that the City shall operate its own city pounds or detention facility and otherwise regulate and control 
animals within its corporate limits. Any contract entered into pursuant to the authority hereof shall be 
subject to cancellation by the City for good cause. 
(Amendment approved by vote of the people September 18, 1973) 

Administrative Organization12 

Section 3.11 – Within the framework established by this charter, the administrative service of the City 
government shall be divided into such offices, departments, and divisions as provided by ordinance upon 
recommendation of the City Manager. Such ordinance shall be known as the “Administrative Code.” 

Section 3.12 – The City Council may remove any appointed member of any City board, commission, or 
board of trustees, for cause, after notice and public hearing, if that member is found to have knowingly 
violated the oath of office under this charter (Section 6.4) or has committed any acts specified in state law 
as grounds for the recall and discharge of an elective public officer. The City Council, in its discretion, 
may allow a hearings examiner to hear such a matter. Recommendation of a hearings examiner shall be 
subject to review by the City Council. The City Council’s final decision shall be based on the evidence in 
the record. A record of the proceedings shall be made.  
(Amendments approved by vote of the people November 2, 2004, and November 4, 2014) 

Section 3.13 – There shall be a Landmarks Preservation Commission, composed of members with such 
powers and duties as are provided by ordinance. The members shall be residents of the City of Tacoma 
and be appointed and confirmed by the City Council. 
(Amendment approved by vote of the people November 4, 2014) 

Article IV 

PUBLIC UTILITIES13 

General Powers Respecting Utilities 

Section 4.1 – The City shall possess all the powers granted to cities by state law to construct, condemn 
and purchase, purchase, acquire, add to, maintain, and operate, either within or outside its corporate 
limits, including, but not by way of limitation, public utilities for supplying water, light, heat, power, 
transportation, and sewage and refuse collection, treatment, and disposal services or any of them, to the 
municipality and the inhabitants thereof; and also to sell and deliver any of the utility services above 
mentioned outside its corporate limits, to the extent permitted by state law. 

Power to Acquire and Finance 

Section 4.2 – The City may purchase, acquire, or construct any public utility system, or part thereof, or 
make any additions and betterments thereto or extensions thereof, without submitting the proposition to 
the voters, provided no general indebtedness is incurred by the City. If such indebtedness is to be 
incurred, approval by the electors, in the manner provided by state law, shall be required. 

                                                 
 
12 See TMC Chapter 1.06 
13 See TMC Title 12 - Utilities 
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Tacoma City Charter 

(Revised 11/2014) Page 11 

Rates 

Section 4.3 – The City shall have the power, subject to limitations imposed by state law and this charter, 
to fix and from time to time, revise such rates and charges as it may deem advisable for supplying such 
utility services the City may provide. The rates and charges for services to City departments and other 
public agencies shall not be less than the regular rates and charges fixed for similar services to consumers 
generally. The rates and charges for services to consumers outside the corporate limits of the city may be 
greater but shall not be less than the rates and charges for similar service to consumers within the 
corporate limits of the city. 

Diversion of Utility Funds 

Section 4.4 – The Council may by ordinance impose upon any of the City-operated utilities for the benefit 
of the general fund of the City, a reasonable gross earnings tax which shall not be disproportionate to the 
amount of taxes the utility or utilities would pay if privately owned and operated, and which shall not 
exceed eight percent; and shall charge to, and cause to be paid by, each such utility, a just and proper 
proportion of the cost and expenses of all other departments or offices of the City rendering services 
thereto or in behalf thereof. 

Section 4.5 – The revenue of utilities owned and operated by the City shall never be used for any 
purposes other than the necessary operating expenses thereof, including the aforesaid gross earnings tax, 
interest on and redemption of the outstanding debt thereof, the making of additions and betterments 
thereto and extensions thereof, and the reduction of rates and charges for supplying utility services to 
consumers. The funds of any utility shall not be used to make loans to or purchase the bonds of any other 
utility, department, or agency of the City. 

Disposal of Utility Properties 

Section 4.6 – The City shall never sell, lease, or dispose of any utility system, or parts thereof essential to 
continued effective utility service, unless and until such disposal is approved by a majority vote of the 
electors voting thereon at a municipal election in the manner provided in this charter and in the laws of 
this state. 

Franchises for Water or Electric Utilities 

Section 4.7 – The legislative power of the City is forever prohibited from granting any franchise, right or 
privilege to sell or supply water or electricity within the City of Tacoma to the City or to any of its 
inhabitants as long as the City owns a plant or plants for such purposes and is engaged in the public duty 
of supplying water or electricity; provided, however, this section shall not prohibit issuance of temporary 
permits authorized by the Council upon the recommendation of the Utility Board of the City of Tacoma 
for the furnishing of utility service to inhabitants of the City where it is shown that, because of peculiar 
physical circumstances or conditions, the City cannot reasonably serve said inhabitants. 
(Amendment approved by vote of the people September 18, 1973) 

The Public Utility Board 

Section 4.8 – There is hereby created a Public Utility Board to be composed of five members, appointed 
by the Mayor and confirmed by the City Council, for five-year terms; provided, that in the appointment of 
the first Board, on the first day of the month next following the taking of office by the first Council under 
this charter, one member shall be appointed for a term of one year, one for a term of two years, one for a 
term of three years, one for a term of four years, and one for a term of five years, and at the expiration of 
each of the terms so provided for, a successor shall be appointed for a term of five years. Vacancies shall 
be filled for the unexpired term in the same manner as provided for regular appointments. 
(Amendment approved by vote of the people November 2, 2004) 
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Tacoma City Charter 

(Revised 11/2014) Page 12 

Section 4.9 – Members of the Board shall have the same qualifications as provided in this charter for 
Council Members. Members shall be entitled to reimbursement for expenses incurred in carrying out their 
official duties, other than those incident to attending board meetings held within the City of Tacoma. 
(Amendment approved by vote of the people November 4, 2014) 

Powers and Duties of the Public Utility Board 

Section 4.10 – The Public Utility Board, subject only to the limitations imposed by this charter and the 
laws of this state, shall have full power to construct, condemn and purchase, acquire, add to, maintain, 
and operate the electric, water, and belt line railway utility systems. 

Section 4.11 – All matters relating to system expansion and the making of additions and betterments 
thereto or extensions thereof, the incurring of indebtedness, the issuance of bonds, and the fixing of rates 
and charges for utility services under the jurisdiction of the Board shall be initiated by the Board, subject 
to approval by the Council, and executed by the Board; provided, that all rates and charges for utility 
services shall be reviewed and revised or reenacted by the Board and Council at intervals not exceeding 
five years and beginning with the year 1954. 

Section 4.12 – The Board shall submit an annual budget to the Council for approval, in the manner 
prescribed by state law. 

Section 4.13 – The Board shall select from its own membership a chair, vice-chair, and secretary and 
shall determine its own rules and order of business. The time and place of all meetings shall be publicly 
announced, and all meetings shall be open to the public and a permanent record of proceedings 
maintained. 14 
(Amendment approved by vote of the people November 4, 2014) 

Section 4.14 – The Board shall maintain such billing, cost and general accounting records as maybe 
necessary for effective utility management or required by state law. Expenditure documents shall be 
subject to pre-audit by the central fiscal agency of City government. The City Treasurer shall be 
responsible for receipt, custody, and disbursement of all utility funds. The Board shall submit such 
financial and other reports as may be required by the Council. 

Section 4.15 – The Board shall have authority to secure the services of consulting engineers, accountants, 
special counsel, and other experts. At intervals not exceeding ten years the Council shall, at the expense 
of the utilities involved, cause a general management survey to be made of all utilities under the 
jurisdiction of the board by a competent management consulting or industrial engineering firm, the report 
and recommendations of which shall be made public; provided, that the first such survey shall be made 
within three years of the effective date of this charter. 

Section 4.16 – Insofar as is permitted by state law, the Board shall have the same authority, and be 
governed by the same limitations, in respect to the purchase of materials, supplies, and equipment and 
awarding of contracts for all improvements for Department of Public Utilities’ purposes as does the 
Council and City Manager for general government purposes. 

Section 4.17 – The Department of Public Utilities shall use the services of the City’s General 
Government finance department, purchasing agent, law department, human resources/personnel 
department, and other City departments, offices, and agencies, except as otherwise directed by the City 
Council. 
(Amendment approved by vote of the people November 3, 1992) 
                                                 
 
14 Chapter 42.30 RCW establishes the rules of procedure for Board meetings pursuant to the Open Public Meetings Act. 

1789



Tacoma City Charter 

(Revised 11/2014) Page 13 

Administrative Organization 

Section 4.18 – The Board shall appoint, subject to confirmation by the City Council, a Director of 
Utilities who shall: 
(a) Be selected on the basis of executive and administrative qualifications; 
(b) Be appointed for an indefinite period and subject to removal by the Board; 
(c) Serve as the chief executive officer of the Department of Public Utilities, responsible directly to the 

Board, subject to review and reconfirmation as follows: 
The Board shall review the Director’s performance annually, and every two years shall, by an affirmative 
vote of at least three members of the Board in a public meeting, vote on whether to reconfirm the 
appointment, subject to reconfirmation by the City Council. The first review and vote on whether to 
reconfirm the Director shall be in 2015. 
(Amendment approved by vote of the people November 4, 2014) 

Section 4.19 – Except for purposes of inquiry, the Board and its members shall deal with officers and 
employees of the Department of Public Utilities only through the Director. 

Section 4.20 – Insofar as is possible and administratively feasible, each utility shall be operated as a 
separate entity. Where common services are provided, a fair proportion of the cost of such services shall 
be assessed against each utility served. 

Section 4.21 – Subject to confirmation by the Board, the Director of Utilities shall appoint a properly 
qualified superintendent for each utility system under the Director’s administrative control. 
(Amendment approved by vote of the people November 4, 2014) 

Section 4.22 – There shall be such other officers and employees in the Department of Public Utilities as 
the Board may determine, who shall be appointed and removed by the Director of Utilities subject to the 
provisions of this charter relating to municipal personnel. These employees shall be entitled to 
participation in the general employee retirement system and to enjoy such other employee welfare 
benefits as may be provided for municipal employees. Within the limitations of the annual budget and 
salary ordinance, the salaries and wages of employees in the Department shall be determined by the 
Board. 

Location and Relocation of Utility Works 

Section 4.23 – The Board shall have authority to place poles, wires, vaults, mains, pipes, tracks and other 
works necessary to any utility operated by the Board in the public streets, alleys, and places of the city. 
Before any such works are commenced, plans and specifications showing the exact location thereof shall 
be submitted to the City Manager for approval. Whenever it shall be necessary by reason of the grading, 
re-grading, widening, or other improvement of any public street or alley to move or readjust the works of 
any utility, the Board shall cause such works to be so moved or readjusted and the expense thereof shall 
be charged against such fund as may be agreed upon by the Director of Utilities and the City Manager or 
as determined by the City Council. Upon placing the works of a utility in any public street, alley, or place, 
the Board, at the expense of the utility involved, shall cause the surface of such street or alley to be 
replaced as near as may be to its previous condition. Whenever the Board and the City Manager are 
unable to reach an accord concerning the moving, readjusting or installation of any utility, works or 
improvements, or the distribution of the expenses thereof, the matter shall be referred to the City Council, 
whose finding and determination shall be conclusive. 
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CLICK! BUSINESS TRANSACTION AGREEMENT 

by and between 

CITY OF TACOMA, DEPARTMENT OF PUBLIC UTILITIES, LIGHT DIVISION, 
D/B/A TACOMA POWER 

and 

MASHELL, INC., D/B/A RAINIER CONNECT 

and 

RAINIER CONNECT NORTH, LLC 

Dated as of _________________, 2019 
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CLICK! BUSINESS TRANSACTION AGREEMENT 

THIS CLICK! BUSINESS TRANSACTION AGREEMENT, dated as of __________, 
2019, is by and between the City of Tacoma, Department of Public Utilities, Light Division, a 
municipal corporation of the State of Washington (d/b/a and hereinafter referred to as “Tacoma 
Power”), and Mashell, Inc., d/b/a Rainier Connect, a Washington corporation, and its designated 
operating subsidiary, Rainier Connect North, LLC, a Washington limited liability company 
(hereinafter collectively referred to as “Rainier”). Tacoma Power and Rainier shall each 
individually be referred to as a “Party” and together constitute the “Parties”. 

W I T N E S S E T H: 

WHEREAS, Tacoma Power owns a hybrid fiber-coaxial network consisting of fiber optic 
cable and coaxial cable and related network facilities (the “Tacoma Power Network”); 

WHEREAS, Click! Network, a business unit of Tacoma Power, currently uses a portion of 
the Tacoma Power Network (the “Tacoma Power Commercial System”) to provide cable 
television services to residents and businesses; to serve as a wholesale provider to internet service 
providers that provide broadband data services for residential and business customers; and provide 
Metro Ethernet circuits to businesses within its service area in competition with other providers 
(the “Click! Business”); 

WHEREAS, desiring to reduce operational costs while maximizing the community 
benefits of continuing operation of and investment in the Tacoma Power Commercial System, the 
City of Tacoma and Tacoma Public Utilities adopted twelve (12) policy goals and issued a Request 
for Information and Qualifications (“RFI/Q”) seeking interest from public or private entities to 
take over operational control of the Tacoma Power Commercial System and the delivery of 
services to the community under terms and conditions consistent with the 12 policy goals; 

WHEREAS, Mashell, Inc. was selected as a result of the competitive RFI/Q process; 

WHEREAS, Tacoma Power and Mashell, Inc. have negotiated the terms of this Agreement 
and the Exhibits in order to effectuate the transfer of operational control of the Tacoma Power 
Commercial System through, among other things, an Indefeasible Right of Use Agreement, and 
the sale of Related Surplus Assets connected with the Click! Business, as more particularly set 
forth herein (the “Transaction”); 

WHEREAS, Mashell, Inc. has formed an operating subsidiary, Rainier Connect North, 
LLC, which it has designated to enter into the Transaction with Tacoma Power; 

WHEREAS, Tacoma Power is willing to enter into the Transaction with Rainier Connect 
North, LLC provided that Mashell, Inc. guarantees the performance of Rainier Connect North, 
LLC; 

WHEREAS, Mashell, Inc. is willing to guarantee the performance of Rainier Connect 
North, LLC; and 
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WHEREAS, the Parties have mutually agreed to cooperate to ensure a smooth and 
seamless transition of the Click! Business as set forth in the Transition Plan attached hereto as 
Exhibit A. 

NOW, THEREFORE, in consideration of the promises and the mutual representations, 
warranties, covenants and undertakings contained herein, and for other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties hereto, 
intending to be legally bound, agree as follows: 

ARTICLE I 
 

DEFINITIONS AND TERMS 

Section 1.1 Certain Definitions.  As used in this Agreement, the following 
terms have the meanings set forth below: 

“Click! Business” has the meaning set forth in the Recitals. 

“Advanced Subscriber Payments” has the meaning set forth in Section 2.6(a). 

“Affiliate” means, with respect to any Person, any other Person directly or 
indirectly controlling, controlled by, or under common control with, such Person as of the date on 
which, or at any time during the period for which, the determination of affiliation is being made.  
For purposes of this definition, the term “control”  means the possession, directly or indirectly, of 
the power to direct or cause the direction of the management policies of such Person, whether 
through equity interest, board membership, LLC interest, contract, charter, statute, regulation, or 
otherwise. 

“Agreement” means this Click! Business Transaction Agreement. 

“Ancillary Agreements” means the Indefeasible Right of Use Agreement and other 
instruments and other agreements and Transfer of Operational Control documents required to be 
delivered pursuant to this Agreement, including any Bill of Sale and Assignment and Assumption 
Agreement. 

“Assumed Liabilities” has the meaning set forth in Section 2.4. 

“Bill of Sale” means an agreement in form and substance reasonably acceptable to 
Tacoma Power and Rainier, transferring the tangible personal property included in the Related 
Surplus Assets. 

“Business Day” means any day other than Saturday or a legal holiday as defined by 
RCW 1.16.050. 

“Click! Marks” has the meaning set forth in Section 5.9. 

“Consideration” has the meaning set forth in Section 2.6(a). 
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“Customer Proprietary Information” means, to the extent contained in the billing 
system that is used to bill existing customers of the Click! Business, that portion of the non-
technical, non-public information that is owned by Tacoma Power as of the Transfer of Operational 
Control Date, is used in the Click! Business as of the Transfer of Operational Control Date, and 
comprises personal information of an existing customer of the Click! Business that was provided 
by such customer in connection with provision of services to that customer and all information 
about such customer’s subscription and account, including, without limitation, such customer’s 
name, mailing address, email address, telephone number, category of subscription services, and 
billing and payment information which Tacoma Power is not prohibited by law or contract from 
transferring to Operator. 

“Excluded Liabilities” has the meaning set forth in Section 2.4. 

“Employees” means all employees employed by Tacoma Power in connection with 
the Click! Business and any replacement of such employees between the date hereof and Transfer 
of Operational Control Date. 

“Encumbrance” means any lien, pledge, charge, security interest, option, right of 
first refusal, mortgage, easement, right-of-way, lease, sublease, license, sublicense, adverse claim, 
title defect, encroachment, other survey defect, or other encumbrance of any kind, including, with 
respect to real property, any covenant or restriction relating thereto.  For purposes of this 
Agreement, a Person shall be deemed to own subject to an Encumbrance any asset that it has 
acquired or holds subject to the interest of a vendor or lessor under any conditional sale agreement, 
capital lease or other title retention agreement relating to such asset. 

“Environmental Law” means any Law (including common law), Governmental 
Authorization or agreement with any Government Entity or third party relating to (i) the protection 
of the environment or human health and safety (including air, surface water, ground water, 
drinking water supply, and surface or subsurface land or structures), (ii) the exposure to, or the 
use, storage, recycling, treatment, generation, transportation, processing, handling, labeling, 
management, release or disposal of, any Hazardous Substance or (iii) noise, odor or 
electromagnetic emissions. 

“Equipment” has the meaning set forth in Section 2.2(a)(i). 

“Excluded Assets” has the meaning set forth in Section 2.3. 

“Excluded Taxes” means any Taxes imposed with respect to the Tacoma Power 
Commercial System, Click! Business, or any Related Surplus Assets related thereto or any income 
or gain derived with respect thereto, in each case.  For the avoidance of doubt, Excluded Taxes 
shall include any income Tax liability payable by Tacoma Power or its subsidiaries in respect of 
the Transaction. 

“FCC” means the Federal Communications Commission. 

1822



 

EXECUTION COPY 4 
 

 

“Franchise” means, with respect to the Click! Business, each franchise granted by 
a Government Entity authorizing the construction, upgrade, maintenance or operation of any part 
of the Tacoma Power Commercial System that is part of the Click! Business. 

“Funding Commitment Letters” has the meaning set forth in Section 6.3(l). 

“Governmental Authorizations” means, with respect to the Click! Business, all 
licenses (including cable television relay service, business radio and other licenses issued by the 
FCC or any other Government Entity), permits (including construction permits), certificates, 
consents, Franchises (including similar authorizations or permits), other actions by, and notices, 
filings, registrations, qualifications, declarations and designations with, and other authorizations 
and approvals primarily related to the Click! Business and issued by or obtained from a 
Government Entity. 

“Government Entity” means any federal, state or local court, administrative body 
or other governmental or quasi-governmental entity with competent jurisdiction. 

“Inventory” has the meaning set forth in Section 2.2(a)(ii). 

“Law” means any law, statute, ordinance, rule, regulation, code, order, judgment, 
injunction or decree enacted, issued, promulgated, enforced or entered by a Government Entity. 

“Liabilities” means any and all indebtedness, losses, claims, charges, demands, 
actions, damages, obligations, payments, costs and expenses, sums of money, bonds, indemnities 
and similar obligations, covenants, contracts, controversies, omissions, make whole agreements 
and similar obligations, and other liabilities, including all contractual obligations, whether due or 
to become due, fixed, contingent or absolute, inchoate or otherwise, matured or unmatured, 
liquidated or unliquidated, accrued or not accrued, asserted or not asserted, known or unknown, 
determined, determinable or otherwise, whenever or however arising, including, those arising 
under any Law, principles of common law (including out of any contract or tort based on 
negligence or strict liability) action, threatened or contemplated action (including the costs and 
expenses of demands, assessments, judgments, settlements and compromises relating thereto and 
attorneys’ fees and any and all costs and expenses (including allocated costs of in-house counsel 
and other personnel), whatsoever reasonably incurred in investigating, preparing or defending 
against any such actions or threatened or contemplated actions), order or consent decree of any 
Government Entity or any award of any arbitrator or mediator of any kind, and those arising under 
any contract, commitment or undertaking, whether or not the same would be required to be 
recorded or reflected in financial statements or disclosed in the notes thereto. 

“Material Adverse Effect” means (i) a material adverse effect on the Related 
Surplus Assets, or (ii) a material impairment or delay of Tacoma Power’s ability to effect the 
Transfer of Operational Control or to perform its obligations under this Agreement or any 
Ancillary Agreement to which it is a party; provided, however, that Material Adverse Effect shall 
not include the effect of any event change, circumstance or development arising out of or 
attributable to:  (A) any change in Law or accounting standards or interpretations thereof that is of 
general application; (B) any change in general economic or business conditions or industry-wide 
or financial market conditions generally; (C) any adverse effect as a result of the execution or 
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announcement of this Agreement, the Ancillary Agreements, the Transaction or the transactions 
contemplated by the Ancillary Agreements; or (D) any loss of Subscribers. 

“Ordinary Course” or “Ordinary Course of Business” means with respect to the 
Click! Business, the conduct of such Click! Business as a going concern in accordance with 
Tacoma Power’s normal day-to-day customs, practices and procedures. 

“Person” means an individual, a corporation, a partnership, an association, a limited 
liability company or other entity or organization. 

“Purchase Price” has the meaning set forth in Section 2.6(a). 

“Records” has the meaning set forth in Section 2.2(a)(vii). 

“Related Surplus Assets” has the meaning set forth in Section 2.2(a). 

“Subscriber” means, with respect to the Click! Business, a customer who has been 
installed and who currently subscribes to at least the lowest level of cable service offered by such 
Click! Business. 

“Tacoma Power” has the meaning set forth in the Preamble. 

“Tacoma Power Commercial System” has the meaning set forth in the Recitals. 

“Taxes” means all taxes, fees, levies, imposts, duties, charges or withholdings of 
any nature (including, without limitation, gross receipts taxes, leasehold excise taxes and 
franchises, license and/or permit fees) together with any penalties, fines, assessments or interest 
thereon, imposed by any federal, state or local government, regulatory body or other public taxing 
authority of competent jurisdiction. 

“Tax Law” means the Internal Revenue Code, final, temporary or proposed 
Treasury regulations, published pronouncements of the U.S. Treasury Department or U.S. Internal 
Revenue Service, court decisions or other relevant binding legal authority (and similar provisions, 
pronouncements, decisions and other authorities of state, local and foreign Law). 

“Tax Return” shall mean any report, return or other information (including any 
attached schedules or any amendments to such report, return or other information) required to be 
supplied to or filed with a Government Entity with respect to any Tax, including an information 
return, claim for refund, amended return, declaration or estimated Tax returns in connection with 
the determination, assessment, collection or administration of any income Tax. 

“Transaction” has the meaning set forth in the Recitals. 

“Transfer of Operational Control” means pursuant to Section 2.1 of this Agreement, 
the assumption by Rainier of all operational control over the Tacoma Power Commercial System 
pursuant to the IRU Agreement. 
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“Transfer of Operational Control Date” means the Effective Date of the IRU 
Agreement. 

“Transferred Authorizations” has the meaning set forth in Section 2.2(a)(v). 

“Transferred Contracts” has the meaning set forth in Section 2.2(a)(iv). 

“Updated Asset Schedules” has the meaning set forth in Section 2.2(b). 

“Updated IRU Exhibits” has the meaning set forth in Section 5.6(b). 

“Vehicles” has the meaning set forth in Section 2.2(a)(iii). 

Section 1.2 Other Interpretive Provisions.  Unless the express context 
otherwise requires: 

(a) the words “hereof,” “herein,” and “hereunder” and words of similar 
import, when used in this Agreement, shall refer to this Agreement as a whole and not to any 
particular provision of this Agreement; 

(b) the terms defined in the singular have a comparable meaning when 
used in the plural, and vice versa; 

(c) the terms “Dollars” and “$” mean United States Dollars; 

(d) unless the context otherwise requires, references herein to a specific 
Section, Subsection, Recital, Schedule or Exhibit shall refer, respectively, to Sections, 
Subsections, Recitals, Schedules or Exhibits of this Agreement; 

(e) wherever the word “include,” “includes,” or “including” is used in 
this Agreement, it shall be deemed to be followed by the words “without limitation”; 

(f) references herein to any gender include each other gender; 

(g) references herein to any Person include such Person’s heirs, 
executors, personal representatives, administrators, successors and assigns; provided, however, 
that nothing contained in this clause (g) is intended to authorize any assignment or transfer not 
otherwise permitted by this Agreement; 

(h) references herein to a Person in a particular capacity or capacities 
exclude such Person in any other capacity; 

(i) references herein to any contract or agreement (including this 
Agreement) mean such contract or agreement as amended, supplemented or modified from time 
to time in accordance with the terms thereof; 

(j) with respect to the determination of any period of time, the word 
“from” means “from and including” and the words “to” and “until” each means “to but excluding”; 
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(k) references herein to any Law or any license mean such Law or 
license as amended, modified, codified, reenacted, supplemented or superseded in whole or in part, 
and in effect from time to time; and 

(l) references herein to any Law shall be deemed also to refer to all 
rules and regulations promulgated thereunder, unless the context requires otherwise. 

ARTICLE II 
 

TRANSFER OF OPERATIONAL CONTROL OF TACOMA POWER COMMERCIAL 
SYSTEM AND PURCHASE AND SALE OF RELATED  SURPLUS ASSETS 

Section 2.1 Transfer of Operational Control.  The Transfer of Operational 
Control shall take place on the last Business Day of the calendar month in which the conditions 
set forth in Article VI (other than those conditions that by their nature are to be satisfied at the 
Transfer of Operational Control but subject to the fulfillment or waiver of those conditions) have 
been satisfied or waived, unless such conditions have not been so satisfied or waived by the fifth 
Business Day preceding the last Business Day of such calendar month, in which case the Transfer 
of Operational Control shall take place on the last Business Day of the next calendar month or at 
such other time, date or place as the Parties hereto may mutually agree in writing. 

Section 2.2 Purchase and Sale of Related Surplus Assets. 

(a) On the terms and subject to the conditions set forth herein, at the 
Transfer of Operational Control Date, Tacoma Power shall sell, convey, transfer, assign and 
deliver to Rainier, and Rainier shall purchase from Tacoma Power, the Related Surplus Assets, 
free and clear of all Encumbrances. The “Related Surplus Assets” are comprised of: 

(i) All spare customer equipment, and other tangible personal 
property and assets of Tacoma Power relating to the Click! Business, as set forth on Schedule 
2.2(a)(i) (collectively, the “Equipment”); 

(ii) All  fiber optic cabling, coaxial cabling, supplies, tools  and 
inventories of Tacoma Power relating to the Click! Business (the “Inventory”), as set forth on 
Schedule 2.2(a)(i); 

(iii) All vehicles of Tacoma Power relating to the Click! Business 
(the “Vehicles”), as set forth on Schedule 2.2(a)(i); 

(iv) All rights of Tacoma Power under those Contracts listed on 
Schedule 2.2(a)(iv) (collectively, the “Transferred Contracts”); 

(v) All Governmental Authorizations listed on Schedule 
2.2(a)(v) (the “Transferred Authorizations”); 

(vi) Click! Business Subscriber deposits and Advanced 
Subscriber Payments; 
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(vii) Copies of all Customer Proprietary Information reasonably 
requested by Rainier on or before the tenth (10th) Business Day prior to the Transfer of Operational 
Control (the “Records”); and 

(viii) All defenses, claims, deposits, prepayments, refunds, causes 
of action, credits, warranties (including manufacturer’s warranties), rights of recovery, rights of 
set off and rights of recoupment relating to any right, property or asset included in the Related 
Surplus Assets, or against any party under the Transferred Contracts. 

(b) Updated Asset Schedules. On the tenth (10th) Business Day prior to 
the Transfer of Operational Control, Tacoma Power shall deliver to Rainier revised Schedules 
2.2(a)(i),  2.2(a)(iv) and 2.2(a)(v), which shall set forth lists of assets of the type required to be 
disclosed thereon and relating to the Click! Business that Tacoma Power owns or has the right to 
own as of such date, including any assets acquired by Tacoma Power after the date hereof (the 
“Updated Asset Schedules”) and a statement indicating the value of the Advanced Subscriber 
Payments as defined in Section 2.6(a). No later than five (5) Business Days prior to the Transfer 
of Operational Control Date, Rainier shall notify Tacoma Power whether it accepts or requires 
revisions to the Updated Asset Schedules or the statement of Advanced Subscriber Payments. If 
Rainier accepts the Updated Asset Schedules and Advanced Subscriber Payments as delivered by 
Tacoma Power, then the Updated Asset Schedules shall amend, in their entirety, the corresponding 
schedules attached to this Agreement as of the date hereof, and the Consideration  shall be 
calculated using the stated value of the Advanced Subscriber Payments. 

Section 2.3 Excluded Assets.  Notwithstanding anything herein to the 
contrary, from and after the Transfer of Operational Control, Tacoma Power shall retain, and there 
shall be excluded from the sale, conveyance, assignment or transfer to Rainier hereunder, all assets 
of Tacoma Power that are not Related Surplus Assets (the “Excluded Assets”). 

Section 2.4 Assumption of Liabilities.  At the Transfer of Operational 
Control, Rainier shall assume and discharge or perform when due all of the Liabilities that accrue 
after the Transfer of Operational Control with respect to operation of the Click! Business pursuant 
to the IRU Agreement and ownership of the Related Surplus Assets (the “Assumed Liabilities”).  
With respect to operation of the Tacoma Power Commercial System and ownership of the Related 
Surplus Assets,  any Liabilities that accrue before the Transfer of Operational Control shall not be 
assumed by Rainier (“Excluded Liabilities”). The determination of the Excluded Liabilities and 
the Assumed Liabilities shall be prorated between Tacoma Power and Rainier as of 11:59 p.m. of 
the Transfer of Operational Control Date, the proration to be made and paid, insofar as feasible, 
on the Transfer of Operational Control Date, with a final settlement no later than sixty (60) days 
after the Transfer of Operational Control Date. 

Section 2.5 Excluded Liabilities.  Tacoma Power shall retain and be 
responsible for all Excluded Liabilities.  Notwithstanding anything to the contrary in this 
Agreement, Rainier shall not assume, and Rainier shall have no Liability for, any Liability of 
Tacoma Power that is not expressly assumed by Rainier pursuant to Section 2.4. 

Section 2.6 Purchase Price.The aggregate amount to be paid to Tacoma 
Power by Rainier hereunder shall be the agreed price for the Related Surplus Assets as set forth in 
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Schedule 2.2 (“Purchase Price”), less the amount of the pro-rated advanced Subscriber payments 
for services to be rendered after the Transfer of Operational Control received by Tacoma Power 
as of the 10th (tenth) Business Day (“Advanced Subscriber Payments”) prior to the Transfer of 
Operational Control (the “Consideration”). On the terms and subject to the conditions set forth 
herein, in consideration of the sale and delivery of the Related Surplus Assets, at the Transfer of 
Operational Control, Rainier shall: 

(i) assume the Assumed Liabilities; and 

(ii) pay the Consideration by wire transfer of immediately 
available funds; and 

(iii) execute the Ancillary Agreements. 

Section 2.7 Allocation of Revenues and Prepaid Expenses.  Operation of the 
Click! Business and the Tacoma Power Commercial System, and the revenues, expenses and 
liabilities attributable thereto through 11:59 p.m. on the Transfer of Operational Control Date shall 
be for the account of Tacoma Power.  Revenues and any prepaid or deferred items, shall be 
prorated between Tacoma Power and Rainier as of 11:59 p.m. of the Transfer of Operational 
Control Date, the proration to be made and paid within ninety (90) days after the Transfer of 
Operational Control Date. 

Section 2.8 Deliveries by Rainier.  At the Transfer of Operational Control, 
Rainier shall deliver to Tacoma Power: 

(a) the Consideration plus the first monthly installment of the IRU Fee 
required by Section 5 of the IRU Agreement, by wire transfer of immediately available funds to 
an account which has been designated by Tacoma Power at least two Business Days prior to the 
Transfer of Operational Control Date; 

(b) a duly executed counterpart of one or more Assignment and 
Assumption Agreements; 

(c) the certificate to be delivered pursuant to Section 6.3(m); 

(d) duly executed counterparts of such other customary instruments of 
transfer, assumptions, filings or documents, in form and substance reasonably satisfactory to 
Rainier and Tacoma Power, as may be reasonably required to give effect to this Agreement; 

(e) Copies of the performance assurances and funding commitments 
required by Section 12 of the IRU Agreement and Section 6.3(l) of this Agreement; 

(f) the certification required by Sections 6.3(e) of this Agreement; 

(g) the certification required by Section 6.3(f) of this Agreement; 

(h) a list of the names of all Persons with an ownership interest of Five 
Percent (5%) or greater in Rainier Connect North, LLC; 
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(i) a duly executed counterpart of each Ancillary Agreement; and 

(j) copies of the approvals for the transfers of each of the Franchises 
from the jurisdictions in which Tacoma Power has Franchises for the Click! Business, or copies 
of the Franchises Rainier Connect North, LLC has entered into to serve such jurisdictions, as 
required by Section 6.3(k). 

Section 2.9 Deliveries by Tacoma Power.  At the Transfer of Operational 
Control, Tacoma Power shall deliver to Rainier: 

(a) a duly executed counterpart of one or more Bills of Sale; 

(b) a duly executed counterpart of one or more Assignment and 
Assumption Agreements; 

(c) the Records that are Related Surplus Assets; 

(d) the certificate to be delivered pursuant to Section 6.2(d); 

(e) duly executed counterparts of such other customary instruments of 
transfer, assumptions, filings or documents, in form and substance reasonably satisfactory to 
Rainier and Tacoma Power, as may be reasonably required to give effect to this Agreement; and 

(f) a duly executed counterpart of each Ancillary Agreement. 

ARTICLE III 
 

REPRESENTATIONS AND WARRANTIES OF TACOMA POWER 

Tacoma Power represents and warrants to Rainier that as of the date hereof and as of the 
Transfer of Operational Control: 

Section 3.1 Organization and Qualification.  Tacoma Power is a Division of 
Tacoma Public Utilities, a Department of the City of Tacoma, a municipal corporation duly 
organized, validly existing and in good standing under the laws of the State of Washington and the 
City of Tacoma. 

Section 3.2 Municipal Authorization. 

(a) Tacoma Power has full municipal power and authority to execute 
and deliver this Agreement and to perform its obligations hereunder.  The execution, delivery and 
performance by Tacoma Power of this Agreement and the Ancillary Agreements have been duly 
and validly authorized by the Tacoma Public Utility Board and the Tacoma City Council, and no 
additional authorization or consent is required in connection with the execution, delivery and 
performance by Tacoma Power of this Agreement.  Notwithstanding the foregoing, the Parties are 
aware of the pending litigation set forth in Section 6.1(d).  In the event that, prior to Transfer of 
Operational Control, a court of competent jurisdiction in any of the matters set forth in Section 
6.1(d), issues an order nullifying or invalidating the IRU Agreement or restraining or enjoining 
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either Party from executing the IRU Agreement or exercising any rights accruing to either party 
under the IRU Agreement, either Party shall have the right to terminate this Agreement, which 
shall be Party’s sole remedy.  Alternatively, the Parties may suspend the obligations under this 
Agreement for such period of time and upon such conditions as the Parties may mutually agree. 

(b) Tacoma Power has or prior to the Transfer of Operational Control 
will have full municipal power and authority to execute and deliver each Ancillary Agreement or 
Transfer of Operational Control document to which it is (or will be) a party and to perform its 
obligations thereunder.  The execution, delivery and performance by Tacoma Power of each 
Ancillary Agreement to which it is (or will be) a party has been or prior to the Transfer of 
Operational Control will have been duly and validly authorized by the Tacoma Public Utility 
Board and the Tacoma City Council, and no additional authorization or consent will be required 
in connection with the execution, delivery and performance by Tacoma Power of the Ancillary 
Agreements or Transfer of Operational Control documents to which Tacoma Power will be a party 
or signatory. 

Section 3.3 Non-Contravention.  The execution, delivery and performance by 
Tacoma Power of this Agreement and the Ancillary Agreements, and the consummation of the 
transactions contemplated hereby and thereby, do not and will not violate any provision of  Tacoma 
Power’s charter. 

Section 3.4 Binding Effect.  This Agreement and each of the Ancillary 
Agreements will constitute, when executed and delivered by Tacoma Power and by Rainier and 
the other parties thereto, a valid and legally binding obligation of Tacoma Power, enforceable 
against Tacoma Power in accordance with their respective terms.  Each of the unexecuted 
Ancillary Agreements to be entered into on or prior to the Transfer of Operational Control Date, 
when executed and delivered by Tacoma Power and by Rainier and the other parties thereto, will 
constitute a valid and legally binding obligation of Tacoma Power, enforceable against Tacoma 
Power in accordance with its terms. 

Section 3.5 Assets.  At the Transfer of Operational Control (after giving 
effect to the Transaction), Rainier will have good and marketable title to the Related Surplus Assets 
free and clear of any Encumbrances, other than those created by Rainier or its Affiliates. 

Section 3.6 Finders’ Fees.  There is no investment banker, broker, finder or 
other intermediary that has been retained by or is authorized to act on behalf of Tacoma Power 
who might be entitled to any fee or commission in connection with the Transaction. 

Section 3.7 No Default.  Other than the litigation referenced in Section 6.1(d),  
there is no action, suit, proceeding, or investigation at law or in equity before or by any court, 
public board or body pending against or affecting the Party, challenging or affecting the 
performance of the Party’s obligations hereunder. 

Section 3.8 Condition of Related Surplus Assets.  NOTWITHSTANDING 
ANY EXAMINATION OR INSPECTION MADE BY RAINIER AND WHETHER OR NOT 
ANY PATENT OR LATENT DEFECT OR CONDITION WAS REVEALED OR 
DISCOVERED THEREBY, THE RELATED SURPLUS ASSETS ARE CONVEYED TO 
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RAINIER UNDER THIS AGREEMENT IN THEIR “AS IS” CONDITION WITH ALL FAULTS 
AS OF THE EFFECTIVE DATE. EXCEPT AS SET FORTH IN THIS  AGREEMENT, 
TACOMA POWER MAKES NO WARRANTY TO RAINIER OR ANY OTHER ENTITY, 
WHETHER EXPRESS, IMPLIED OR STATUTORY, AS TO THE INSTALLATION, 
DESCRIPTION, QUALITY, MERCHANTABILITY, USEFUL LIFE, FUTURE ECONOMIC 
VIABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OF RELATED SURPLUS 
ASSETS, OR AS TO ANY OTHER MATTER, ALL OF WHICH WARRANTIES ARE 
HEREBY EXPRESSLY EXCLUDED AND DISCLAIMED. 

Section 3.9 No Other Representations or Warranties.  Except for the 
representations and warranties contained in this Article III, neither Tacoma Power nor any other 
Person makes any other express or implied representation or warranty on behalf of Tacoma Power. 

ARTICLE IV 
 

REPRESENTATIONS AND WARRANTIES OF RAINIER 

Rainier represents and warrants to Tacoma Power that as of the date hereof and as of the 
Transfer of Operational Control: 

Section 4.1 Organization and Qualification. 

(a) Rainier is a limited liability company duly organized, validly 
existing and in good standing under the laws of the State of Washington.  Rainier has all requisite 
power and authority to own and operate its assets and to carry on its business as currently 
conducted. 

Section 4.2 Corporate Authorization. 

(a) Rainier has full corporate power and authority to execute and deliver 
this Agreement and to perform its obligations hereunder.  The execution, delivery and performance 
by Rainier of this Agreement have been duly and validly authorized and no additional 
authorization or consent is required in connection with the execution, delivery and performance 
by Rainier of this Agreement. 

(b) Rainier has or prior to the Transfer of Operational Control will have 
full power and authority to execute and deliver each of the Ancillary Agreements to which it will 
be a party and to perform its obligations thereunder.  The execution, delivery and performance by 
Rainier of each of the Ancillary Agreements to which it will be a party has been or prior to the 
Transfer of Operational Control will have been duly and validly authorized and no additional 
authorization or consent will be required in connection with the execution, delivery and 
performance by Rainier of any of the Ancillary Agreements to which it will be a party. 

Section 4.3 Consents and Approvals.  No consent, approval, waiver, 
authorization, notice or filing is required to be obtained by Rainier, or to be given by Rainier, or 
made by Rainier with, any Person in connection with the execution, delivery and performance by 
Rainier of this Agreement and the Ancillary Agreements to which it is a party, other than the 
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consents, approvals, waivers, authorizations, notices or filings the failure of which to obtain, give 
or make would not, individually or in the aggregate, reasonably be expected to have a material 
impairment or delay of Rainier’s ability to effect the Transfer of Operational Control or to perform 
its obligations under this Agreement or any Ancillary Agreement to which it is a party. 

Section 4.4 Non-Contravention.  Rainier is not a party to any contract, 
agreement or other instrument or condition which materially restricts, limits or in any manner 
materially adversely affects the transactions contemplated hereby.  The execution, delivery and 
performance of this Agreement and the Ancillary Agreements contemplated hereby by Rainier do 
not violate any provision of law applicable to Rainier or conflict with, result in the termination or 
breach of any term, condition or provision of, or constitute a material default under, the governing 
corporate formation documents of Rainier, or of any contract, lease agreement or other instrument. 

Section 4.5 Binding Effect.  This Agreement and each of the Ancillary 
Agreements will constitute, when executed and delivered by Rainier and by Tacoma Power and 
the other parties thereto, a valid and legally binding obligation of Rainier, enforceable against 
Rainier in accordance with their respective terms. 

Section 4.6 Finders’ Fees.  There is no investment banker, broker, finder or 
other intermediary that has been retained by or is authorized to act on behalf of Rainier or any 
Affiliate of Rainier who might be entitled to any fee or commission in connection with the 
Transaction. 

Section 4.7 No Default.  Other than the litigation referenced in Section 6.1(d), 
there is no action, suit, proceeding, or investigation at law or in equity before or by any court, 
public board or body pending against or affecting the Party, challenging or affecting the 
performance of the Party’s obligations hereunder. 

Section 4.8 Acceptance of Surplus Related Assets.  RAINIER ACCEPTS 
THE SURPLUS RELATED ASSETS “AS IS” AND WITH ALL FAULTS. RAINIER HEREBY 
WAIVES AND RELEASES ANY CLAIM OR ACTION AGAINST TACOMA POWER IN 
RESPECT OF OR RELATED TO THE CONDITION OF THE RELATED SURPLUS ASSETS, 
INCLUDING ANY DEFECTS OR ADVERSE CONDITIONS NOT DISCOVERED OR 
OTHERWISE KNOWN BY RAINIER AS OF THE EFFECTIVE DATE 

Section 4.9 No Other Representations or Warranties.  Except for the 
representations and warranties contained in this Article IV, neither Rainier nor any other Person 
makes any other express or implied representation or warranty on behalf of Rainier. 

ARTICLE V 
 

COVENANTS 

Section 5.1 Access and Information.  From the date hereof until the Transfer 
of Operational Control subject to applicable Laws, Tacoma Power shall (i) afford Rainier and its 
authorized representatives reasonable access, during regular business hours, upon reasonable 
advance notice, to the Employees, the Tacoma Power Commercial System, and the Related 
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Surplus Assets, and (ii) furnish, or cause to be furnished, to Rainier any financial and operating 
data and other information with respect to the Click! Business or in furtherance of this Transaction 
as Rainier from time to time reasonably requests. 

Section 5.2 Conduct of Business.  Except with respect to the actions 
consistent with the contemplated Transfer of Operational Control, during the period from the date 
hereof to the Transfer of Operational Control, Tacoma Power shall conduct the operations of and 
maintain the Tacoma Power Commercial System  in the Ordinary Course of Business and in 
accordance with applicable material Laws (including, fulfilling installation requests) and use its 
commercially reasonable efforts to preserve the Click! Business and its relationship with its 
customers, suppliers, and creditors. 

Section 5.3 Commercially Reasonable Efforts.  Tacoma Power and Rainier 
shall cooperate and use their respective commercially reasonable efforts to fulfill as promptly as 
practicable the conditions precedent to the other Party’s obligations hereunder and shall use their 
respective commercially reasonable efforts to fulfill as promptly as practicable the conditions 
precedent to their obligations hereunder to the extent they have the ability to control the satisfaction 
of such obligations.  Without limiting the generality of the foregoing, Tacoma Power and Rainier 
shall (i) make all filings and submissions required by Laws, and promptly file any additional 
information requested as soon as practicable after receipt of such request therefor and promptly 
file any other information that is necessary, proper or advisable to permit consummation of the 
Transaction; ; and (ii) use commercially reasonably efforts to perform the tasks set forth in the 
Transition Plan. 

(a) Each of the Parties hereto agrees to execute and deliver such other 
documents, certificates, agreements and other writings and to take such other commercially 
reasonable actions as may be necessary or desirable in order to evidence, consummate or 
implement expeditiously the transactions contemplated by this Agreement and to vest in Rainier 
good and marketable title to the Related Surplus Assets to the same extent as held by Tacoma 
Power, free and clear of all Encumbrances. 

(b) In furtherance and not in limitation of the foregoing, each of Rainier 
and Tacoma Power agrees to make as promptly as practicable, (i) appropriate filings with the FCC, 
and (ii) all other necessary filings with other Government Entities relating to the Transaction, and 
to use commercially reasonable efforts to cause the receipt of  approvals under such other Laws or 
from such authorities or third parties as soon as practicable. 

(c) Each of Tacoma Power and Rainier shall give (or shall cause their 
respective Affiliates to give) any notices to third parties, and use, and cause their respective 
Affiliates to use, commercially reasonable efforts to obtain any third party (excluding Government 
Entities) consents related to or required in connection with the Transaction. 

Section 5.4 Compensation and Benefits; Employees. 

(a) Compensation and Benefits. The Parties hereto hereby acknowledge 
and agree that no provision of this Agreement shall be construed to create any right to any 
compensation or benefits whatsoever on the part of any Employee or other future, present or former 
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employee of Tacoma Power.  Nothing in this Section 5.4 or elsewhere in this Agreement shall be 
deemed to make any employee of the Parties or their respective Affiliates a third party beneficiary 
of this Section 5.4 or any rights relating hereto. 

(b) Employees.  None of the provisions contained in this Agreement 
shall be interpreted as obligating Rainier to make an offer of employment to any of the Employees, 
provided, however, that Rainier agrees to make a good faith commitment to consider the existing 
Employees for employment when filling vacancies associated with its operations pursuant to the 
IRU Agreement. Rainier will evaluate each Employee for employment based on its own hiring 
criteria. In the event that Rainier does extend an offer of employment to an Employee, such offer 
will contain Rainier’s standard terms and conditions of employment. 

Section 5.5 Tax Matters. 

Notwithstanding any provision in this Agreement to the contrary, to the extent any 
of the following apply, any real property excise or transfer tax, sales tax, use tax, or other similar 
tax imposed on the transactions contemplated by this Agreement shall be borne by Rainier Connect 
North, LLC. 

Section 5.6 IRU Agreement The IRU Agreement attached as Exhibit 5.6 
hereto includes the IRU Agreement and Exhibits, including near final drafts of Exhibits A2.1, 
A2.2, A2.3, A2.4, and A7. 

(b) Updated IRU Agreement Exhibits. On the tenth (10th) Business Day 
prior to the Transfer of Operational Control, Tacoma Power shall deliver to Rainier revised IRU 
Exhibits A2.1, A2.2, A2.3, A2.4, and A7 which shall set forth lists of assets of the type required 
to be disclosed thereon and relating to the Tacoma Power Commercial System as of such date, 
including any changes to the Tacoma Power Commercial System assets after the date hereof (the 
“Updated IRU Exhibits”). No later than five (5) Business Days prior to the Transfer of Operational 
Control Date, Rainier shall notify Tacoma Power whether it accepts or requires revisions to the 
Updated IRU Exhibits. If Rainier accepts the Updated IRU Exhibits as delivered by Tacoma 
Power, then the Updated IRU Exhibits shall amend, in their entirety, the corresponding exhibits 
attached to the IRU Agreement as of the date hereof. 

(c) As of the Transfer of Operational Control Date, Rainier and Tacoma 
Power shall each execute and deliver the IRU Agreement substantially in the form attached hereto 
as Exhibit 5.6, including any Updated IRU Exhibits. 

Section 5.7 Post-Transfer of Operational Control Consents.  Subsequent to 
the Transfer of Operational Control, Tacoma Power and Rainier shall continue to use 
commercially reasonable efforts to obtain in writing as promptly as possible any consent, 
authorization or approval necessary or commercially advisable in connection with the Transaction 
which was not obtained on or before the Transfer of Operational Control in form and substance 
reasonably satisfactory to Rainier. 

Section 5.8 Environmental MattersIf at any time prior to the Transfer of 
Operational Control, any material environmental investigation, study, audit, test, review or other 
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analysis in relation to any Related Surplus Asset is conducted, Tacoma Power shall (a) promptly 
notify Rainier thereof and (b) subject to applicable Law, keep Rainier informed as to the progress 
of any such proceeding. 

Section 5.9 Name of Business To the extent that the names, marks, logos or 
indicia of Click! Business, (the “Click! Marks”), are incorporated in or on the Related Surplus 
Assets, Rainier may continue to use the Click! Marks pursuant to the terms of the license set forth 
in Exhibit P to the IRU Agreement. Rainier acknowledges and agrees that except as expressly set 
forth in Exhibit P to the IRU Agreement, it shall have no rights in and to any trade names, 
trademarks, service marks, Internet domain names or logos owned by Tacoma Power or any trade 
names, trademarks, service marks, Internet domain names or logos confusingly similar thereto. 

ARTICLE VI 
 

CONDITIONS TO TRANSFER OF OPERATIONAL CONTROL 

Section 6.1 Conditions to the Obligations of Rainier and Tacoma Power.  The 
obligations of the Parties hereto to effect the Transfer of Operational Control are subject to the 
satisfaction (or waiver by both parties) prior to the Transfer of Operational Control of the following 
conditions: 

(a) No Prohibition.  No Law shall be in effect prohibiting the 
Transaction. 

(b) Consents and Approvals.  All Governmental Authorizations (other 
than Franchises) that are set forth on Schedule 6.1(b) hereto shall have been obtained, in each case 
in form and substance reasonably satisfactory to both parties. 

(c) No Default.  Other than the litigation referenced in Section 6.1(d), 
there is no action, suit, proceeding, or investigation at law or in equity before or by any court, 
public board or body pending against or affecting the Party, challenging the validity or 
enforceability of this Agreement or any other documents relating hereto or the performance of the 
Party’s obligations hereunder. 

(d) The pending litigation is: Edward E. (Ted) Coates, et al. v. City of 
Tacoma (Wa. Sup. Ct, Case No. 17-2-08907); Mitchell Shook v. City of Tacoma (U.S. Dist. Ct, 
Wa. W. Dist., Case No. 3:19cv05794BHS); Mitchell Shook v. City of Tacoma; Thomas McCarthy 
and Christopher T. Anderson v. City of Tacoma (Wa. Sup. Ct., Case No 19-2-07135-0); Darrel 
Bowman v City of Tacoma (Wa. Sup. Ct., Case No. 19-2-11506-3); Mitchell Shook v City of 
Tacoma (Wa. Sup. Ct., Case No. 19-2-11760-1); City of Tacoma v. Comcast Cable 
Communications, LLC; Comcast Cable Communications Management, LLC (Wa. Sup. Ct., Case 
No. 19-2006715-8). 

Section 6.2 Conditions to the Obligation of Rainier.  The obligation of 
Rainier to effect the Transfer of Operational Control is subject to the satisfaction (or waiver by 
Rainier) prior to the Transfer of Operational Control of the following conditions: 
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(a) Representations and Warranties.  The representations and warranties 
of Tacoma Power in Article III that are qualified as to materiality or Material Adverse Effect shall 
be true and correct and all other representations and warranties of Tacoma Power in Article III not 
so qualified shall be true and correct in all material respects, in each case, at the time made and as 
of the Transfer of Operational Control Date as if made at and as of such time (except, in each case, 
to the extent expressly made as of an earlier date, in which case as of such earlier date). 

(b) Covenants.  Each of the covenants and agreements of Tacoma 
Power to be performed on or prior to the Transfer of Operational Control shall have been duly 
performed in all material respects. 

(c) Ancillary Agreements.  Tacoma Power shall have executed and 
delivered the Ancillary Agreements to which it is a party. 

(d) Certificate.  Rainier shall have received a certificate, signed on 
behalf of Tacoma Power by a duly authorized officer of Tacoma Power, dated the Transfer of 
Operational Control Date, to the effect that the conditions set forth in this Section 6.2 have been 
satisfied. 

(e) No Encumbrances.  As of the Transfer of Operational Control, there 
shall be no Encumbrances on any of the Related Surplus Assets, other than Encumbrances that, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect. 

(f) No Material Adverse Change.  Since the date of this Agreement, no 
event or condition has occurred that, individually or in the aggregate, has had or would reasonably 
be expected to have a Material Adverse Effect 

(g) Rainier shall have received a certificate, signed on behalf of Tacoma 
Power by a duly authorized officer of Tacoma Power, dated the Transfer of Operational Control 
Date, to the effect that the Rainier’s privacy policy and net neutrality policy are in compliance with 
the requirements of Exhibits J and K of the IRU Agreement, respectively. 

Section 6.3 Conditions to the Obligation of Tacoma Power.  The obligation 
of Tacoma Power to effect the Transfer of Operational Control is subject to the satisfaction (or 
waiver by Tacoma Power) prior to the Transfer of Operational Control of the following conditions: 

(a) Representations and Warranties.  The representations and warranties 
of Rainier in Article IV that are qualified by materiality or material adverse effect shall be true and 
correct and all other representations and warranties of Rainier in Article IV not so qualified shall 
be true and correct at the time made and as of the Transfer of Operational Control Date as if made 
at and as of such time (except, in each case, to the extent expressly made as of an earlier date, in 
which case as of such earlier date). 

(b) Covenants.  Each of the covenants and agreements of Rainier to be 
performed on or prior to the Transfer of Operational Control shall have been duly performed in all 
material respects. 
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(c) Ancillary Agreements.  Rainier shall have executed and delivered 
the Ancillary Agreements to which it is a party. 

(d) Published Rates and Services. Rainier shall have published its rates 
and services on its website as required by Exhibits G to the IRU Agreement. 

(e) Lifeline Certification.  Rainier shall have provided Tacoma Power 
with a signed certification attesting that it is a certified Lifeline provider and that it will offer the 
federal Lifeline subsidy as required by Exhibit H to the IRU Agreement.. 

(f) Reduced-Cost Service.  Rainier shall have provided Tacoma Power 
with a signed certification that it will offer the substantially reduced-cost service contemplated by 
Exhibit H to the IRU Agreement. 

(g) Local Office. Rainier shall have established a local office in the City 
of Tacoma and posted the address on its website as required by Exhibit I to the IRU Agreement 

(h) Customer Privacy. Rainier shall have conspicuously published its 
privacy policy on its website as required by Exhibit J to the IRU Agreement. 

(i) Net Neutrality. Rainier’s net neutrality policy shall be 
conspicuously posted on its website as required by Exhibit K to the IRU Agreement 

(j) Open Access Program.  Rainier shall have provided Tacoma Power 
with a copy of its Open Access Program as required by Exhibit L to the IRU Agreement. 

(k) Franchises. Rainier shall have either obtained approval for the 
transfer of each of the Franchises from the jurisdictions in which Tacoma Power has Franchises 
for the Click! Business as of the date of this Agreement, or will have entered into its own 
Franchises to serve such jurisdictions. 

(l) Funding Commitment Letter(s).  In order to demonstrate its ability 
to meet its obligations under this IRU Agreement, Rainier shall have delivered funding 
commitment letter(s), in a form reasonably acceptable to Tacoma Power, in the amount of four 
million five hundred thousand Dollars ($4,500,000) covering the first three (3) years of the Initial 
Term (“Funding Commitment Letter(s)”). 

(m) Certificate.  Tacoma Power shall have received a certificate, signed 
on behalf of Rainier by a duly authorized officer of Rainier, dated the Transfer of Operational 
Control Date, to the effect that the conditions set forth in this Section 6.3 have been satisfied. 

ARTICLE VII 
 

TERMINATION AND DEFAULT 

Section 7.1 Termination by Mutual Consent.  This Agreement may be 
terminated at any time prior to the Transfer of Operational Control by mutual written agreement 
of Tacoma Power and Rainier. 
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Section 7.2 Termination by Either Rainier or Tacoma Power.  This 
Agreement may be terminated at any time prior to the Transfer of Operational Control by Rainier 
or Tacoma Power, by giving written notice of termination to the other Party, if (a) the Transfer of 
Operational Control shall not have occurred on or before 180 days from the date of this Agreement 
so long as the Party proposing to terminate has not breached in any material respect any of its 
representations, warranties, covenants or other agreements under this Agreement, in any manner 
that shall have proximately contributed to the failure of the Transfer of Operational Control to so 
occur, or (b) pursuant to Section 7.3 hereof, or (c) pursuant to Section 3.2(a). 

Section 7.3 Material Breaches.  A Party shall be deemed to be in default 
under this Agreement only if such Party has materially breached or failed to perform its obligations 
hereunder, and non-material breaches or failures shall not be grounds for declaring a Party to be 
in default, postponing the Transfer of Operational Control, or terminating this Agreement. For 
purposes of this Agreement, a Party’s failure or refusal to execute any of the Ancillary Agreements 
shall constitute a material breach. 

(b) If Tacoma Power or Rainier believes the other to be in default 
hereunder, the Party believing a default has occurred shall provide the other with written notice 
specifying in reasonable detail the nature of such default.  If the default has not been cured by the 
earlier of:  (a) the Transfer of Operational Control Date, or (b) within ten (10) business days after 
delivery of that notice (or such additional reasonable time as the circumstances may warrant 
provided the Party in default undertakes diligent, good faith efforts to cure the default within such 
ten (10) day period and continues such efforts thereafter), then the Party giving such notice may 
terminate this Agreement and/or exercise the remedies available to such Party pursuant to this 
Agreement. 

Section 7.4 Effect of Termination. 

(a) In the event of the termination of this Agreement in accordance with 
this Article VII, this Agreement shall thereafter become void and have no effect, and no Party 
hereto shall have any Liability to the other Party hereto or their respective Affiliates, except that 
nothing in this Section 7.4 shall relieve any Party from liability for any willful breach of this 
Agreement that arose prior to such termination. 

ARTICLE VIII 
 

MISCELLANEOUS 

Section 8.1 Notices.  All notices, requests, demands, approvals, consents and 
other communications hereunder shall be in writing and shall be deemed to have been duly given 
and made if served by personal delivery upon the Party for whom it is intended or on the third day 
following mailing, postage prepaid, certified mail, return receipt requested to the Person at the 
address set forth below: 

Tacoma Power: 

Tacoma Public Utilities 
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3628 South 35th Street 
Tacoma, WA 98409 
Attention:  TPU Contract Administrator 

With a copy to: 

City of Tacoma 
747 Market Street 
Tacoma, WA 98402 
Attention:  City Attorney 

Rainier: 

Rainier Connect North, LLC 
104 Washington Ave. N. 
P.O. Box 639 
Eatonville, WA 98328 
Attn:  Manager 

With a copy to: 

Richard A. Finnigan 
2112 Black Lake Blvd. SW 
Olympia, WA 98512 

Either Party may change the address to which notices shall be sent by notice to the 
other Party by providing thirty (30) days’ written notice of the change of address. 

Section 8.2 Amendment; Waiver.  Any provision of this Agreement may be 
amended, waived or suspended if, and only if, such amendment or waiver is in writing and signed, 
in the case of an amendment, by Rainier and Tacoma Power, or in the case of a waiver, by the 
Party against whom the waiver is to be effective.  No failure or delay by any Party in exercising 
any right, power or privilege hereunder shall operate as a waiver thereof nor shall any single or 
partial exercise thereof preclude any other or further exercise thereof or the exercise of any other 
right, power or privilege.  The rights and remedies herein provided shall be cumulative and not 
exclusive of any rights or remedies provided by Law except as otherwise specifically provided in 
Article VII. 

Section 8.3 No Assignment or Benefit to Third Parties.  This Agreement shall 
be binding upon and inure to the benefit of the Parties hereto and their respective successors.  No 
Party to this Agreement may assign any of its rights or transfer or delegate any of its obligations 
under this Agreement, and this Agreement may not be assigned to any third parties.  

Section 8.4 Entire Agreement.  This Agreement (including all Schedules and 
Exhibits) executed as of the date hereof contain the entire agreement between the parties hereto 
with respect to the subject matter hereof and thereof and supersede all prior agreements and 
understandings, oral or written, with respect to such matters, including but not limited to the Letter 
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of Intent that was executed on April 2, 2019 by and between Tacoma Power and Mashell Telecom 
Inc. 

Section 8.5 Publicity.  Notwithstanding anything to the contrary contained 
herein, no press release or similar public announcement or communication shall be made or caused 
to be made relating to this Agreement and the Transaction unless specifically approved in advance 
by both parties hereto, except that a Party hereto may issue any press release or make any public 
announcement or communication relating to this Agreement and the Transaction that may be 
required by any applicable Law (including any listing requirement) without such approval if, to 
the extent practicable, such Party has used commercially reasonable efforts to obtain the approval 
of the other Party before issuing such press release or making such public announcement or 
communication. 

Section 8.6 Expenses.  Except as otherwise expressly provided in this 
Agreement, whether or not the Transfer of Operational Control occurs, all costs and expenses 
incurred in connection with this Agreement and the transactions contemplated hereby shall be 
borne by the Party incurring such costs and expenses. 

Section 8.7 Bulk Sales.  Tacoma Power and Rainier agree to waive 
compliance with Article 6 of the Uniform Commercial Code as adopted in each of the jurisdictions 
in which any of the Related Surplus Assets are located to the extent that such Article is applicable 
to the transactions contemplated hereby. 

Section 8.8 Governing Law.  Any action related to this Agreement shall be 
governed the laws of the State of Washington (except that body of law controlling conflict of laws) 
and the United Nations Convention on the International Sale of Goods will not apply.  Any suit or 
proceeding arising out of or relating to this Agreement will be brought in the applicable federal or 
state court located in Pierce County, Washington, and each Party irrevocably submits to the 
jurisdiction and venue of such courts. 

Section 8.9 Counterparts.  This Agreement may be executed in one or more 
counterparts, each of which shall be deemed an original, and all of which shall constitute one and 
the same Agreement. 

Section 8.10 Headings.  The heading references herein and the table of 
contents hereof are for convenience purposes only, and shall not be deemed to limit or affect any 
of the provisions hereof. 

Section 8.11 Severability.  The provisions of this Agreement shall be deemed 
severable and the invalidity or unenforceability of any provision shall not affect the validity or 
enforceability of the other provisions hereof.  If any provision of this Agreement, or the application 
thereof to any Person or any circumstance, is invalid or unenforceable, (a) a suitable and equitable 
provision shall be substituted therefor in order to carry out, so far as may be valid and enforceable, 
the intent and purpose of such invalid or unenforceable provision and (b) the remainder of this 
Agreement and the application of such provision to other Persons or circumstances shall not be 
affected by such invalidity or unenforceability, nor shall such invalidity or unenforceability affect 
the validity or enforceability of such provision, or the application thereof, in any other jurisdiction. 

1840



 

EXECUTION COPY 22 
 

 

Section 8.12 Confidentiality. 

(a) Definition.  “Confidential Information” means information 
concerning a Party’s (or its Affiliates’) products, plans, methods, processes, business 
opportunities, vendors, customers, finances, personnel and other information related to the 
business of such Party and the terms of this Agreement.  “Confidential Information” does not 
include any information which: (a) the receiving Party rightfully knew before the disclosing Party 
disclosed it to the receiving Party; (b) has become publicly known through no wrongful act of the 
receiving Party; or (c) the receiving Party developed independently and without the use of any 
Confidential Information, as evidenced by appropriate documentation. 

(b) Nondisclosure.  All Confidential Information remains the property 
of the disclosing Party, and no license or other right in any Confidential Information is granted 
hereby. The receiving Party shall not disclose any Confidential Information to any third party or 
otherwise, and shall take all reasonable precautions to prevent its unauthorized dissemination, 
during the pendency of this Agreement.  The receiving Party shall limit its internal distribution of 
Confidential Information to its employees and agents who have a need to know, and shall take 
steps to ensure that dissemination is so limited. The receiving Party shall not use any Confidential 
Information for its own benefit or for the benefit of anyone other than the disclosing Party.  Upon 
disclosing Party’s written request, the receiving Party shall return to the disclosing Party all 
Confidential Information in the receiving Party’s custody or control.  All information disclosing 
Party provides is provided “AS IS” and without any warranty, express, implied or otherwise, 
regarding its accuracy or performance. 

(c) Confidential or Proprietary Records Must be Marked.  If Rainier 
provides Tacoma Power with records that Rainier considers confidential or proprietary, Rainier 
must mark all applicable pages of said record(s) as “Confidential” or “Proprietary.” If Rainier fails 
to so mark record(s), then (1) Tacoma Power, upon request, may release said record(s) without the 
need to satisfy the notice requirements above; and (2) Rainier expressly waives its right to allege 
any kind of civil action or claim against Tacoma Power pertaining to the release of said record(s). 

(d) Public Disclosure.  This Agreement and documents provided to 
Tacoma Power by Rainier hereunder are deemed public records subject to disclosure under the 
Washington State Public Records Act, Chapter 42.56 RCW (“Public Records Act”). Thus, 
Tacoma Power may be required, upon request, to disclose this Agreement and documents related 
to it unless an exemption under the Public Records Act or other laws applies. In the event Tacoma 
Power receives a request for such disclosure, determines in its legal judgment that no applicable 
exemption to disclosure applies, and Rainier has complied with the requirements herein to mark 
all content considered to be confidential or proprietary, Tacoma Power agrees to provide Rainier 
ten (10) days’ written notice of impending release. Should legal action thereafter be initiated by 
Rainier to enjoin or otherwise prevent such release, all expense of any such litigation shall be borne 
by Rainier, including any damages, attorneys’ fees or costs awarded by reason of having opposed 
disclosure. Tacoma Power shall not be liable for any release where notice was provided and Rainier 
took no action to oppose the release of information. Notice of any proposed release of information 
pursuant to Chapter 42.56 RCW, shall be provided to Rainier according to the “Notices” provision 
herein. 
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Section 8.13 Time of Essence.  Time is of the essence in this agreement and 
each provision hereof in which time of performance is established. 

Section 8.14 No Gratuities.  Tacoma Power shall not offer or give any Rainier 
employee or agent any gratuity, payment, or other personal benefit or inducement with a view 
toward securing business from Rainier or influencing the terms, conditions, or performance of this 
Agreement or any statement of work or purchase order. 

Section 8.15 Further Assurances.  In connection with this Agreement and the 
transactions contemplated hereby, each Party will execute and deliver any additional documents 
and instruments and perform any additional acts that may be commercially reasonable, necessary, 
or appropriate, or reasonably requested by the other Party, to effectuate and perform the Parties’ 
obligations under this Agreement and the transactions contemplated hereby. 

Section 8.16 Non-Discrimination. Rainier agrees to take all steps necessary to 
comply with all federal, state, and Tacoma City laws and policies regarding non-discrimination 
and equal employment opportunities. Rainier shall not discriminate in any employment action 
because of race, religion, creed, color, national origin or ancestry, sex, gender identity, sexual 
orientation, age, marital status, familial status, veteran or military status, the presence of any 
sensory, mental or physical disability or the use of a trained dog guide or service animal by a 
disabled person. In the event of non-compliance by Rainier with any of the non-discrimination 
provisions of this Agreement, Tacoma Power shall be deemed to have cause to terminate this 
Agreement, in whole or in part. 

Section 8.17 Relationship of the Parties.  The relationship between the Parties 
will not be that of partners, agents, or joint venture parties for one another, and nothing contained 
in this Agreement will be deemed to constitute a partnership or agency agreement between them 
for any purposes, including, but not limited to, tax purposes.  No employment relationship is 
created by this Agreement.  Neither Party will make any commitment, by contract or otherwise, 
binding upon the other or represent that it has any authority to do so.  In performing any of their 
obligations hereunder, each Party will be an independent contractor or independent Party and shall 
use its discretion in discharging its contractual obligations at its own risk. 

Section 8.18 Conflict of Interest.  No officer, employee, or agent of Tacoma 
Power, nor any member of the immediate family of any such officer, employee, or agent as defined 
by City ordinance, shall have any personal financial interest, direct or indirect, in this Agreement, 
either in fact or in appearance. Rainier shall comply with all federal, state, and City conflict of 
interest laws, statutes, and regulations. Rainier represents that it presently has no interest and shall 
not acquire any interest, direct or indirect, in the program to which this Agreement pertains which 
would conflict in any manner or degree with the performance of Rainier’s services and obligations 
hereunder. Rainier further covenants that, in performance of this Agreement, no person having any 
such interest shall be employed. Rainier also agrees that its violation of the City’s Code of Ethics 
contained in Chapter 1.46 of the Tacoma Municipal Code shall constitute a breach of this 
Agreement subjecting this Agreement to termination. 

Section 8.19 Representation.  Both Parties acknowledge that they have each been 
represented by counsel and this Agreement and every provision hereof has been freely and fairly 
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negotiated. All provisions of this Agreement will be interpreted according to their fair meaning 
and will not be strictly construed against any Party. 

[SIGNATURE PAGES TO FOLLOW] 
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Legal City of Tacoma Cable Franchise 
Agreement Establishment 

Attainment of an agreement between Rainier Connect 
and the City of Tacoma to continue cable television 
service provision that Click! formerly provided. 

Rainier Connect yes   

Legal Other Cities Franchise Agreement 
Establishment 

Attainment of a franchise agreement between Rainier 
Connect and each of the cities where it will be providing 
cable television service. 

Rainier Connect yes   

Legal Contracts Assignment and 
Assumption 

Changes to in-force programming agreements to end 
TPU post-close financial obligations. Includes Rainier 
Connect’s acquisition of all necessary programming 
rights. 

Tacoma, 
Rainier Connect 

yes   

Legal Regulatory Compliance and 
Reporting Requirements 

Definition 

Description of the regulatory requirements for the City of 
Tacoma post-close. 

Tacoma no   

Legal Click! Network Vendor and 
Supplier Notifications 

Communication from Click! to existing Click! vendors 
informing them of the network operation change, key 
transition dates, request for assignment, and contact 
information. 

Tacoma no   

Legal Click! Network Employee 
Notifications 

Provision of separation notices from the City to existing 
Click! employees informing them of network operation 
change date, and other post-employment information. 
This includes bargaining unit notifications. 

Tacoma no   

Legal Click! Network ISP/MSA 
Notifications 

Communication from Click! to ISP/MSA agreement 
parties, informing them of the network operation change, 
relevant legal notices, key transition dates, and contact 
information. 

Tacoma no   

Operations Facility Access and Security 
Activities 

Provision of keys, access cards, codes, and other 
permissions to permit authorized Rainier Connect 
technical personnel entry to network sites that the 
agreement covers. 

Tacoma yes   
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Operations Inventory Asset Transfer Activities related to handing over Click! assets which 
Rainier Connect will acquire, including staging them for 
movement to Rainier Connect facilities. 

Tacoma no   

Operations Billing Conversion Decision Decision from Rainier Connect on its intended approach, 
timeline, and transition needs for post-close customer 
billing including data provision. 

Rainier Connect yes   

Operations Fulfillment Services Transition Changeover of fulfillment activities from Click! to 
Rainier Connect based on the agreed-upon schedule and 
conditions. 

Tacoma, 
Rainier Connect 

yes   

Infrastructure Network Mapping Activities Completion of activities to enable Rainier Connect to 
establish a baseline of Tacoma Power’s network map and 
the VPN connection to TPU’s mapping system to 
communicate updates based on its mutually agreed-upon 
changes. 

Tacoma, 
Rainier-Connect 

yes   

Infrastructure Ancillary Services Contract Setup Establishment of post-close billable network-related 
activities which Rainier Connect may elect Tacoma 
Power to perform. This includes service definition, 
service provision terms and conditions, and pricing 
information. 

Tacoma yes   

Infrastructure Fiber Separation Activities Modifications to fiber plant terminations to enable 
Rainier Connect technical staff access to non-critical 
network fiber optic paths while physically isolating 
nearby Tacoma Power-allocated fiber optic paths. 

Tacoma no   

Infrastructure Network Cutover 
(Interconnection) 

Completing activities to reflect the post-close network 
configuration changes that Rainier Connect requires to 
operate the Click! network and that Tacoma Power needs 
to have for its connectivity to external networks. 

Tacoma yes   

Infrastructure Infrastructure Contract 
Administration 

Establishing the roles and related processes to carry out 
ongoing activities for the IRU and I-Net agreements 
according to their terms and conditions. 

Tacoma yes   
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Media and 
Communications 

Rainier Connect Customer 
Notifications 

Communication from Rainier Connect to existing Click! 
customers notifying them of the operational change, key 
transition dates, and contact information. 

Rainier Connect no   

Media and 
Communications 

Rainier Connect Employee 
Notifications 

Communication from Rainier Connect to existing Click! 
employees providing post-close employment offers with 
Rainier Connect. 

Rainier Connect no   

Media and 
Communications 

Click! Network Retail Customer 
Notifications 

Communication from Click! to existing Click! customers 
informing them of the network operation change, key 
transition dates, and contact information. 

Tacoma no   

Media and 
Communications 

Click! Network FCC 
Notifications 

Communication from Click! to the FCC, informing them 
of the network operation change, relevant legal notices, 
key transition dates, and contact information. 

Tacoma no   

Media and 
Communications 

Click! Transition General Public 
Updates 

Provide transition status update information via the TPU 
website, with an intended audience of the general public. 

Tacoma no   

Media and 
Communications 

Click! Transition Ongoing 
Communication Updates 

Establishment and execution of the overall 
communication plan, based on transition progress and 
related events. 

Tacoma no   

Finance A/R and A/P Allocation 
Determination 

Determination and application of criteria to divide 
outstanding receivables and payables balances between 
Click! and Rainier Connect at the agreement close date. 

Tacoma    

Finance Asset Disposition Execution of the financial activities and disposition of 
Click! assets by surplusing and by operational transfer to 
Rainier Connect.  

Tacoma no   

Human Resources Personnel Activities Execution of human resource activities, which may 
include employment related notifications, layoff process 
initiation, severance payments, and retention 
disbursements. 

Tacoma no   

Operations Billing Conversion Identification of the timing and sequence of events to 
transition billing activities from Click!’s source GLDS 
instance to Rainier Connect’s identified target system. 

Rainier 
Connect 

no   
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Operations Customer Support Transfer Changeover of customer support activities from Click! 
to Rainier Connect based on the predefined schedule 
and conditions. 

Tacoma no   

Operations IP Circuit Transfer Handover of responsibility and administration of IP 
circuits supporting Click! network operation from 
Tacoma Power to Rainier Connect. 

Tacoma no   

Operations Head End Management and 
Shutdown 

Provision of the services at the network’s head end 
location during the agreed-upon time interval, and the 
orderly winding down of those services and return of 
control to Tacoma Power once Rainier Connect has 
migrated from linear video distribution to streaming. 

Tacoma no   

Infrastructure Coaxial Network Maintenance Provision of the break-fix service to keep the coaxial-
based network paths in good operating order and to 
restore service after problem identification under 
agreed-upon conditions. 

Tacoma no   

Infrastructure Fiber Network Maintenance Provision of the service to keep the critical fiber-based 
network paths in good operating order, to restore service 
after problem identification within agreed-upon 
conditions, and to support network extensions based on 
predefined terms and conditions. 

Tacoma no   

Infrastructure Network Interconnect 
Implementation 

Implementation of the network interconnect changes at 
Tanawax and Optic Fusion to complete the network 
operational cutover from Click! to Rainier Connect. 
This work will take place after completion of fiber 
separation activities. 

Tacoma yes   
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ID % 
Complete Outline Number

Task Name Start Finish

0 81% 0 Exhibit A2 - Transition Plan Gantt Chart Mon 4/22/19 Fri 5/1/20
94 0%2 Approved date Tue 11/5/19 Wed 11/6/19
95 0% 3 Post-Approval (Pre-Close) Period Wed 11/6/19 Tue 3/10/20
96 0% 3.1 [LEGAL] Post-Approval Activities Wed 11/6/19 Thu 3/5/20
98 0% 3.1.1.1 City of Tacoma Cable Franchise Agreement Establishment Wed 11/6/19 Wed 11/13/19
99 0% 3.1.1.2 Other Cities Franchise Agreement Establishment Thu 2/6/20 Thu 3/5/20
100 0% 3.1.2 Contract Assignment and Assumption Wed 11/6/19 Wed 2/5/20
107 0% 3.1.3 Regulatory Compliance and Reporting Requirements DefinitionWed 11/6/19 Wed 11/6/19
111 0% 3.1.4.1 Click! Network Vendor and Supplier notifications Wed 11/6/19 Wed 11/13/19
112 0% 3.1.4.2 Click! Network Employees notifications Wed 11/6/19 Wed 11/13/19
113 0% 3.1.4.3 Click! Network ISP/MSA notifications Wed 11/6/19 Tue 2/18/20
114 0% 3.2 [OPERATIONS] Post-Approval Activities Wed 11/6/19 Thu 3/5/20
115 0% 3.2.1 Facilities Access and Security Activities Wed 11/6/19 Wed 12/4/19
118 0% 3.2.2 Inventory Asset Transfer Wed 11/6/19 Thu 3/5/20
121 0% 3.2.3 Billing Conversion Activities Wed 11/6/19 Wed 1/15/20
124 0% 3.2.4 Fullfillment Services Transition Thu 2/20/20 Thu 3/5/20
131 0% 3.3 [INFRASTRUCURE] Post-Approval Activities Wed 11/6/19 Fri 3/6/20
132 0% 3.3.1 Network Mapping Activities Fri 2/21/20 Fri 3/6/20
134 0% 3.3.2 Ancillary Services Contracts Wed 11/6/19 Wed 1/1/20
138 0% 3.3.3 Fiber separation activities Wed 11/6/19 Thu 3/5/20
147 0% 3.3.4 Network Cut-Over (Interconnection) Thu 1/23/20 Thu 2/6/20
149 0% 3.3.5 Infrastructure Contract Administration Wed 11/6/19 Wed 11/6/19
152 0% 3.4 [MEDIA & COMMUNICATIONS] Post-Approval Activities Wed 11/6/19 Wed 1/15/20
154 0% 3.4.1.1 Rainier Connect Customer Notifications Wed 11/6/19 Wed 12/4/19
155 0% 3.4.1.2 Rainier Connect Employee Notifications Wed 11/6/19 Wed 12/4/19
157 0% 3.4.2.1 Click! Network Retail Customer notifications Wed 11/6/19 Wed 11/13/19
159 0% 3.4.2.3 Click! Network FCC notifications Wed 11/6/19 Wed 11/13/19
160 0% 3.4.2.4 Click! Transition General Public Updates Wed 11/6/19 Wed 11/13/19
161 0% 3.4.2.5 Click! Transition Ongoing Communications Updates Wed 11/6/19 Wed 1/15/20
162 0% 3.5 [FINANCE] Post-Approval Activities Wed 1/29/20 Tue 3/10/20
163 0% 3.5.1 A/R & A/P Allocation Determination Wed 1/29/20 Wed 2/12/20
166 0% 3.5.2 Asset disposition Fri 2/7/20 Tue 3/10/20
169 0% 3.6 [HR] Post-Approval Activities Wed 11/6/19 Wed 12/4/19
170 0% 3.6.1 Personnel Activities Wed 11/6/19 Wed 12/4/19
172 0%4 Closing Date Fri 3/6/20 Fri 3/6/20
173 0% 5 Post-Close Period Fri 3/6/20 Fri 5/1/20

Exhibit A2 - Transition Plan Gantt Chart

Approved date 11/6

Post-Approval (Pre-Close) Period

[LEGAL] Post-Approval Activities

City of Tacoma Cable Franchise Agreement Establishment 11/13

Other Cities Franchise Agreement Establishment 3/5

Contract Assignment and Assumption

Regulatory Compliance and Reporting Requirements Definition 11/6

Click! Network Vendor and Supplier notifications 11/13

Click! Network Employees notifications 11/13

Click! Network ISP/MSA notifications 2/18

[OPERATIONS] Post-Approval Activities

Facilities Access and Security Activities

Inventory Asset Transfer

Billing Conversion Activities

Fullfillment Services Transition 3/5

[INFRASTRUCURE] Post-Approval Activities

Network Mapping Activities

Ancillary Services Contracts

Fiber separation activities

Network Cut-Over (Interconnection)

Infrastructure Contract Administration

[MEDIA & COMMUNICATIONS] Post-Approval Activities

Rainier Connect Customer Notifications 12/4

Rainier Connect Employee Notifications 12/4

Click! Network Retail Customer notifications 11/13

Click! Network FCC notifications 11/13

Click! Transition General Public Updates 11/13

Click! Transition Ongoing Communications Updates 1/15

[FINANCE] Post-Approval Activities

A/R & A/P Allocation Determination

Asset disposition

[HR] Post-Approval Activities

Personnel Activities

Closing Date 3/6

Post-Close Period

Qtr 1, 2019Qtr 2, 2019Qtr 3, 2019Qtr 4, 2019Qtr 1, 2020Qtr 2, 2020Qtr 3, 2020

Exhibit A2 - Transition Plan Gantt Chart 
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Schedule 2.2.a.i - Equipment, Inventory, Vehicles

Item Description suggested price quantity actual price totals

Set-Top Boxes
Set-Top Boxes 12,361.71$             bulk 12,361.71$         

sub-total: 12,361.71$                    

Test Equipment
MPEG Test System 1,000.00$               1 1,000.00$           

MPEG Transport Stream Monitor (QAM) 100.00$                  1 100.00$              
MPEG Transport Stream Monitor (GigE/ASI) 100.00$                  1 100.00$              

MPEG Transport Stream Monitor (QAM) 100.00$                  1 100.00$              
MPEG Transport Stream Monitor (8VSB) 100.00$                  1 100.00$              
MPEG Transport Stream Monitor (GigE) 100.00$                  1 100.00$              

DSAM 250.00$                  9 2,250.00$           
CATV Meter 2,500.00$               4 10,000.00$         

Ethernet Link Assistant (Metroscope) 100.00$                  1 100.00$              
Ethernet Link Assistant (Etherscope) 100.00$                  1 100.00$              

Bandwidth Analysis 100.00$                  1 100.00$              
CATV Sweep Meter Setup 2,810.50$               16 44,968.00$         

sub-total: 59,018.00$                    

Portable Generator
Honda EU2001i 500.00$                  5 2,500.00$           

sub-total: 2,500.00$                      
Vehicles

CHEV EXPRESS CARGO VAN 12,236.00$             5 61,180.00$         
FORD E350 VAN ARL 29 FT VERSALIFT 17,368.00$             1 17,368.00$         

FORD TRANSIT VAN VERSALIFT 29' ARL 28,170.00$             1 28,170.00$         
CHEV COLORADO XC 4X4 PU 6,088.00$               1 6,088.00$           

FORD E350 VAN ARL TEREX HI-RANGER 12,966.00$             3 38,898.00$         
FORD ELDORADO 13-PASS SHUTTLE VAN 2,000.00$               1 2,000.00$           

sub-total: 153,704.00$                  

Warehouse Inventory
Click Warehouse Inventory 110 32,471.16$             1 32,471.16$         
Click Warehouse Inventory 120 697.59$                  1 697.59$              
Click Warehouse Inventory 121 19,349.24$             1 19,349.24$         
Click Warehouse Inventory 122 4,641.29$               1 4,641.29$           

Dead Stock 2014 -$                         1 -$                     
sub-total: 57,159.27$                    

Software (for test equipment)
Effigis (CPAT Leakage detection system) $83.33 12 1,000.00$           

Path track $0.00 1 -$                     
Sunrise $0.00 1 -$                     
Trilithic $0.00 1 -$                     

Cable Plant Monitoring $9,000.00 1 9,000.00$           
sub-total: 10,000.00$                    

294,742.98$            Grand Total:

CBTA Schedule 2.2.a(i), Equipment, Inventory, Vehicles

EXECUTION COPY Page 1 of 1
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SCHEDULE 2.2(a)(iv) 
TRANSFERRED CONTRACTS 

 
[TO BE PROVIDED WHEN FINAL] 
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SCHEDULE 2.2(a)(v) 
TRANSFERRED AUTHORIZATIONS 

 
1. FCC C-Band License E980465 (FCC File No. SES-REG-20180615-01512), Expires June 

15, 2033. 
2. Franchises in the following jurisdictions: Fife, Fircrest, Lakewood, Pierce County, 

University Place. 
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EXHIBIT 5.6 

 

 

 

 

 

 

INDEFEASIBLE RIGHT OF USE AGREEMENT 

by and between 

 

CITY OF TACOMA, DEPARTMENT OF PUBLIC UTILITIES, LIGHT DIVISION, 
D/B/A TACOMA POWER 

and 
RAINIER CONNECT NORTH, LLC 

 

Dated as of _________________, 20____ 
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INDEFEASIBLE RIGHT OF USE AGREEMENT 

THIS INDEFEASIBLE RIGHT OF USE AGREEMENT (“IRU Agreement”) is by 
and between the City of Tacoma, Department of Public Utilities, Light Division, a municipal 
corporation of the State of Washington (d/b/a and hereinafter referred to as “Tacoma Power”), 
and Rainier Connect North, LLC, a Washington limited liability company (hereinafter referred 
to as “Operator”). Tacoma Power and Operator shall each individually be referred to as a 
“Party” and together constitute the “Parties.” 

WHEREAS, Tacoma Power owns the Tacoma Power Commercial System, as defined 
below; 

WHEREAS, Operator wishes to obtain access to and use the Tacoma Power Commercial 
System; and 

WHEREAS, subject to the terms and conditions set forth in this IRU Agreement and 
Exhibits, Tacoma Power is willing to grant Operator the right to use the Tacoma Power 
Commercial System. 

NOW THEREFORE, in consideration of the mutual promises set forth below, the 
Parties hereby agree as follows: 

1. DEFINITIONS 

Unless otherwise defined in this IRU Agreement, capitalized terms used in this IRU 
Agreement, all Exhibits, and amendments thereto shall have the meaning set forth below: 

(a) “Affiliate” means, with respect to any Person, any other Person directly or 
indirectly controlling, controlled by, or under common control with, such Person as of the 
date on which, or at any time during the period for which, the determination of affiliation 
is being made.  For purposes of this definition, the term “control”  means the possession, 
directly or indirectly, of the power to direct or cause the direction of the management 
policies of such Person, whether through equity interest, board membership, LLC 
interest, contract, charter, statute, regulation or otherwise. 

(b) “After-Installed Assets” means any asset used or useful in the ongoing operation 
of the Tacoma Power Commercial System installed in or used in the operation of the 
Tacoma Power Commercial System, any extension, expansion, improvement or addition 
to, replacement of, upgrade or overbuild of the Tacoma Power Commercial System made 
after the Effective Date of this IRU Agreement within the Tacoma Power Commercial 
Service Area. The term does not include any assets of Operator or any of its Affiliates 
located outside the Tacoma Power Commercial Service Area even if such assets are used 
to provide Shared Network Services or fiber Operator installs within the Tacoma Power 
Commercial Service Area to connect its network to the Tacoma Power Commercial 
System.. 

(c) “Annual Report” is defined in Section 6(c) of this IRU Agreement. 
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(d) “Annual Reporting Date” means July 1. 

(e) “Applicable Standards” is defined in Exhibit D to this Agreement. 

(f) “Business Day” means any day other than Saturday or a legal holiday as defined 
by RCW 1.16.050. 

(g) “Capital Expenditures” is defined in Exhibit F to this IRU Agreement. 

(h) “Capital Expenditures Minimum” is defined in Exhibit F to this IRU 
Agreement. 

(i) “Capital Expenditures Period” is defined in Exhibit F to this IRU Agreement. 

(j) “Catch-Up Capital Expenditures” is defined in Exhibit F to this IRU 
Agreement. 

(k) “Catch-Up Period” is defined in Exhibit F to this IRU Agreement. 

(l) “Change of Control” and “Change of Working Control” are defined in Exhibit 
N to this IRU Agreement. 

(m) “Chronic Failure” is defined in Exhibit C to this IRU Agreement. 

(n) “City” means the City of Tacoma, Washington. 

(o) “Click! Network” means the business unit of Tacoma Power providing services 
over the Tacoma Power Commercial System prior to the Effective Date. 

(p) “Compliance Evaluation” is defined in Section 4(c) of this IRU Agreement. 

(q) “Confidential Information” is defined in Section 32(a) of this IRU Agreement. 

(r) “Consumer Price Index Increase” means the increase in the Consumer Price 
Index for All Urban Consumers (“CPI-U”) of the Seattle-Tacoma-Bellevue area, as 
computed and published by the U.S. Bureau of Labor Statistics. The increase shall be 
calculated using the annual percentage change as defined as the average of the 12 most 
recently published months of the Consumer Price Index. In the event that the U.S. Bureau 
of Labor Statistics ceases publishing such data during the Term, Tacoma Power may 
designate a different commercially reputable source that regularly computes and 
publishes the Consumer Price Index. 

(s) “Controversy” is defined in Section 21(a) of this IRU Agreement. 

(t) “Credit” is defined in Exhibit F to this IRU Agreement. 

(u) “Critical Routes” is defined in Exhibit B to this IRU Agreement. 

(v) “Default” is defined in Section 20(b) of this IRU Agreement. 
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(w) “Due Date” is defined in Section 5(c) of this IRU Agreement. 

(x) “Effective Date” means ______________. 

(y) “Escalation List” is defined in Exhibit C to this IRU Agreement. 

(z) “ETC” is defined in Exhibit H to this IRU Agreement. 

(aa) “Exhibits” means the exhibits attached hereto, and any amendments, 
modifications and supplements to these Exhibits. 

(bb) “Facilities-Based Entity” is defined in Exhibit N to this IRU Agreement. 

(cc) “Fault” is defined in Exhibit C to this IRU Agreement. 

(dd) “FCC” is defined in Exhibit H to this IRU Agreement. 

(ee) “Fiber Maintenance” is defined in Exhibit B to this IRU Agreement. 

(ff) “Fiber System” is defined in Exhibit C to this IRU Agreement. 

(gg) “Fiber Unavailability” is defined in Exhibit C to this IRU Agreement. 

(hh) “Final Period” is defined in Exhibit F to this IRU Agreement. 

(ii) “Final Period Minimum” is defined in Exhibit F to this IRU Agreement. 

(jj) “Force Majeure Event” is defined in Section 31(a) of this IRU Agreement. 

(kk) “Gigabit Service” is defined in Exhibit E to this IRU Agreement. 

(ll) “Hub Sites” are locations where Tacoma Power Commercial Equipment is 
installed and in service as listed in Exhibit A3. 

(mm) “Initial Period” is defined in Exhibit F to this Agreement. 

(nn) “Initial Period Minimum” is defined in Exhibit F to this Agreement. 

(oo) “Indefeasible Right of Use” or “IRU” is defined in Section 2(a) of this IRU 
Agreement. 

(pp) “IRU Fee” is defined in Section 5(a) of this IRU Agreement. 

(qq) “Maintenance” is defined in Exhibit D to this IRU Agreement. 

(rr) “MTTR” is defined in Exhibit C to this IRU Agreement. 

(ss) “Non-Critical Route” is defined in Exhibit B to this IRU Agreement. 
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(tt) “Non-Renewal Notice Window” is defined in Section 4(c) of this IRU 
Agreement. 

(uu) “Normal Business Hours” is defined in Exhibit I to this IRU Agreement. 

(vv) “Normal Operating Conditions” is defined in Exhibit I to this IRU Agreement. 

(ww) “Open Access Program” is defined in Exhibit L to this IRU Agreement. 

(xx) “Operator Network” means the communications network owned by Operator or 
its Affiliates outside of the Tacoma Power Commercial Service Area. 

(yy) “Person” means an individual, a corporation, a partnership, an association, a 
limited liability company or other entity or organization. 

(zz) “Post-Termination Period” is defined in Exhibit O to this IRU Agreement. 

(aaa) “Public Records Act” is defined in Section 32(d) of this IRU Agreement. 

(bbb) “Renewal Terms” is defined in Section 4(b) of this IRU Agreement. 

(ccc) “Reserved Capacity” is defined in Section 9(a) of this IRU Agreement. 

(ddd) “Respond” is defined in Exhibit C to this IRU Agreement. 

(eee) “Scheduled Maintenance” is defined in Exhibit C to this IRU Agreement. 

(fff) “Senior Representative” is defined in Section 24 of this IRU Agreement. 

(ggg) “Shared Network Services” means centralized services utilizing (a) information 
technology assets and related rights and/or (b) network and related physical assets, in 
each case that are owned and operated by Operator or any of its Affiliates and used to 
support both the operation and use of the Operator Network and the operation and use of 
the Tacoma Power Commercial System by Operator in accordance with the terms of this 
IRU Agreement. 

(hhh) “Successor Operator” is defined in Exhibit O to this IRU Agreement. 

(iii) “Shortfall” is defined in Exhibit F to this IRU Agreement. 

(jjj) “Tacoma Power Commercial Coax” means the coaxial cable, conduit housing 
only coaxial cable, conduit installed for service drops (whether or not currently housing 
coaxial cable), and coaxial cable service drops installed in the Tacoma Power 
Commercial Service Area, as of the Effective Date, as identified in Exhibit A2.2 to this 
IRU Agreement. 

(kkk) “Tacoma Power Commercial Equipment” means the equipment installed in the 
rights-of-way and in Hub Sites as of the Effective Date, as shown in Exhibits A2.2, A2.3 
and A2.4. 
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(lll) “Tacoma Power Commercial Fiber” means the specific strands of fiber 
identified and designated for the use of Operator in Exhibit A2.1 to this IRU Agreement 
and conduit housing such fiber on Non-Critical Routes as identified in Exhibit A2.2 of 
this IRU Agreement. 

(mmm)“Tacoma Power Commercial Service Area” means the service area of Click! 
Network as of the Effective Date as shown in Exhibit A1. 

(nnn) “Tacoma Power Commercial System” means Tacoma Power Commercial 
Coax, Tacoma Power Commercial Fiber, Tacoma Power Commercial Equipment and 
After-Installed Assets.  

(ooo) “Tacoma Power Management” is defined in Section 17(c) of this IRU 
Agreement. 

(ppp) “Tacoma Power Service Area” is defined in Exhibit A1 to this IRU Agreement. 

(qqq) “Taxes” shall mean all taxes, fees, levies, imposts, duties, charges or 
withholdings of any nature (including, without limitation, gross receipts taxes, leasehold 
excise taxes, and franchises, license and/or permit fees) together with any penalties, fines, 
assessments or interest thereon, imposed upon the Tacoma Power Commercial System by 
any federal, state or local government, regulatory body or other public taxing authority of 
competent jurisdiction. 

(rrr) “Term” is defined in Section 4(b) of this IRU Agreement. 

(sss) “Transfer” is defined in Exhibit N to this IRU Agreement. 

(ttt) “Unauthorized Transfer” is defined in Exhibit N to this IRU Agreement. 

(uuu) “Underlying Rights” is defined in Section 7(a) of this IRU Agreement. 

(vvv) “Unscheduled Maintenance” is defined in Exhibit C to this IRU Agreement. 

(www) “Upgrade” is defined in Exhibit E to this IRU Agreement. 

(xxx) “Use Restrictions” is defined in Section 7(c) of this IRU Agreement. 

(yyy) “Utility Fiber” is defined in Exhibit B to this IRU Agreement. 

2. INDEFEASIBLE RIGHT OF USE 

(a) IRU.  This IRU Agreement sets forth the terms and conditions under which 
Tacoma Power agrees to grant an indefeasible right of use to Operator and Operator 
agrees to use the Tacoma Power Commercial System comprised of the following (the 
“IRU”): 

(1) Tacoma Power Commercial Fiber, 
(2) Tacoma Power Commercial Coax, 
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(3) Tacoma Power Commercial Equipment, and 
(4) After-Installed Assets. 

(b) In connection with the IRU, Tacoma Power grants Operator a non-exclusive 
license to use space in the Hub Sites, subject to the terms of Exhibit A3, and a non-
exclusive license to use spare conduit space, subject to the terms of Exhibit A4. 

(c) In connection with the IRU, Tacoma Power will assign IPv4 addresses to 
Operator from  CIDR 131.191.0.0/17 and 192.173.160.0/20.  The IP addresses assigned 
by Tacoma Power to Operator are dedicated to Operator usage for customers on the 
Tacoma Power Commercial System and are not shared with others or used on other 
networks.  Tacoma Power reserves certain IP addresses for Tacoma Power’s use. 
Operator shall have exclusive responsibility to advertise above referenced CIDR objects 
to the public Internet, and allocate Tacoma Power reserved CIDRs. The IP addresses 
assigned to Operator by Tacoma Power will continue to be proprietary to Tacoma Power. 
Upon termination of the IRU Agreement, Operator must return Tacoma Power-assigned 
IP addresses. Operator must also return the IP addresses in the event that Operator has 
used such addresses in violation of this IRU Agreement or the IP Acceptable Use Policy 
in Exhibit A5.  Operator may return the IP addresses at any time upon notice to Tacoma 
Power. 

(d) In connection with the IRU, Tacoma Power grants Operator a non-exclusive 
license to use space in the headend site, subject to the terms of Exhibit A6 (Headend 
License). Further, Tacoma Power sells, conveys, transfers, assigns and delivers to 
Operator, and Operator purchases from Tacoma Power, the headend equipment installed 
in above-mentioned headend site and listed in Exhibit A6.2 (“Headend Equipment”), free 
and clear of all encumbrances, and in an “as is” condition with all faults and without 
warranties of any kind. 

(e) In connection with the IRU, Tacoma Power also sells, conveys, transfers, assigns 
and delivers to Operator, and Operator purchases from Tacoma Power, the customer 
premises  equipment installed in Click! Business customer premises and listed in Exhibit 
A7 (“Installed Customer Premises Equipment”), free and clear of all encumbrances, and 
in an “as is” condition with all faults and without warranties of any kind. 

(f) Except for the Tacoma Power Commercial Equipment, the Headend Equipment,  
and the Installed Customer Premises Equipment, Tacoma Power is not supplying nor is 
Tacoma Power obligated to supply to Operator any optronics or electronics or optical or 
electrical equipment or other facilities under this IRU Agreement, all of which are the 
sole responsibility of Operator, nor is Tacoma Power responsible for performing any 
work in connection with Operator’s use of the Tacoma Power Commercial System other 
than as specified in this IRU Agreement. 
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3. OWNERSHIP OF AFTER-INSTALLED ASSETS 

(a) Ownership. The Parties agree as follows: (i) Operator intends to finance acquisition 
of After-Installed Assets in whole or in part through capital lease financing in which the 
After-Installed Assets are initially the property of the lender. Operator agrees that any 
After-Installed Assets that it constructs, replaces or upgrades as part of the Tacoma 
Power Commercial System within the Tacoma Power Commercial Service Area during 
the Term shall, upon completion of the construction, replacement or upgrade and 
acquisition of title by Operator pursuant to the terms of the capital lease financing 
agreement, become the property of Tacoma Power. Operator agrees that it will provide 
any documents or other evidence of transfer of title to Tacoma Power as may be 
reasonably required to effect the transfer of ownership.  (ii) Operator may, in the 
alternative, finance After-Installed Assets through conventional bank financing.  In that 
case, Operator agrees that with respect to these After-Installed Assets, Operator will 
request permission from the lender to transfer ownership to Tacoma Power subject to the 
security interest of the lender.  If lender does not grant such permission, Operator shall 
transfer ownership of the After-Installed Assets upon removal of the security interest of 
the lender. (iii) Operator shall give a copy to the City of any notice from the lender of 
Operator’s default under any financing agreement encumbering any After-Installed 
Assets as soon as practicable, but no later than five (5) days of Operator’s receipt of such 
notice; provided further that, Operator shall upon knowledge of lender’s transfer of any 
such financing agreements, immediately provide notice to the City of such transfer. 

(b) Operator will own any asset it acquires during the Term of this IRU Agreement 
that is not an After-Installed Asset. 

4. TERM 

(a) Initial Term.  This IRU Agreement commences as of the Effective Date and 
remains in full force and effect for a term (i) expiring twenty (20) years from the 
Effective Date of this IRU Agreement (the “Initial Term”), unless earlier terminated 
pursuant to the terms of this IRU Agreement. 

(b) Renewals.  This IRU Agreement may be renewed upon the same terms and 
conditions for up to two additional terms of ten (10) years each (each a “Renewal 
Term”) according to the process set forth in (c) below.  The “Term” shall be inclusive of 
the Initial Term and any Renewal Terms. 

(c) Procedure.  In order to terminate this IRU Agreement, Operator must send 
Tacoma Power a notice of non-renewal no greater than twenty-four (24) and no less than 
eighteen (18) months prior to the expiration of the Initial Term or, if already renewed, of 
the first Renewal Term (“Non-Renewal Notice Window”). If Operator sends no notice 
of non-renewal during the Non-Renewal Notice Window, Operator agrees to give 
Tacoma Power full access to information and facilities sufficient for Tacoma Power to 
determine Operator’s compliance with this IRU Agreement during the Term then 
concluding (“Compliance Evaluation”). Tacoma Power shall complete the Compliance 
Evaluation no later than twelve (12) months prior to expiration of the then-current Term, 
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and promptly provide a copy of the Compliance Evaluation to Operator, along with a 
Notice of Default, if warranted, with respect to any and all Defaults of this IRU 
Agreement, then existing. In the event that the Parties are unable to resolve all Defaults 
pursuant to Section 24, or if Operator does not invoke Section 24, Operator must cure 
such Defaults no later than six (6) months prior to the expiration of the then-current 
Term. In the event that Operator cannot or will not cure such Defaults to Tacoma Power’s 
satisfaction within such period, Tacoma Power may elect not to renew this IRU 
Agreement by giving a notice of termination in writing and this IRU Agreement shall 
terminate at the end of the then-current Term; provided that such notice of termination 
may only be given by Tacoma Power after completing the process in Section 21(g). 

5. PAYMENT TERMS 

(a) IRU Fee.  Operator agrees to pay to Tacoma Power an annual fee (“IRU Fee”) in 
accordance with the following amounts: 

First Year of the Term:  $2,500,000 
Second Year of the Term: $2,625,000 
Third Year of the Term: $2,750,000 
Fourth Year of the Term:  $2,875,000 
Fifth Year of the Term:  $3,000,000 

Each subsequent year of the Term following the Fifth Year, the IRU Fee shall be adjusted 
on the anniversary of the Effective Date to reflect the Consumer Price Index Increase. If 
there is no Consumer Price Index Increase (i.e., there is deflation during the relevant 
period), there shall be no reduction in the IRU Fee from the prior year. 

(b) Schedule.  Commencing on the Effective Date, Operator shall pay the IRU Fee, 
together with any applicable leasehold excise taxes, to Tacoma Power on a monthly basis 
in twelve (12) equal instalments in each of the first three (3) years of the Term, and on a 
quarterly basis in four (4) equal instalments for each year of the Term thereafter. Invoices 
for any other amounts due to Tacoma Power under this IRU Agreement or the Exhibits 
(for example, for splicing services performed by Tacoma Power for Operator pursuant to 
Exhibit B) will be sent separately from time to time. 

(c) Due Date.  Unless otherwise specifically stated elsewhere, Operator will tender 
payment for the IRU Fee in advance on the fifteenth (15th) day of the month for the 
installment period in which the IRU Fee payment is due. Any other amounts due to 
Tacoma Power under this IRU Agreement or the Exhibits shall be paid within thirty (30) 
days of the date that Operator receives the invoice (“Due Date”). 

(d) Late Payment Fee.  A late payment fee of Ten Percent (10%) per annum shall 
apply to all undisputed fees received after the Due Date. 

(e) Disputed Billing.  In the event Operator disputes any billing by Tacoma Power, 
Operator will (a) pay all charges not disputed, and (b) notify Tacoma Power of the 
dispute in writing, providing the invoice number and an explanation of the issue in 
dispute, within thirty (30) days of receipt of the disputed invoice. Tacoma Power will 
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advise Operator of the results of the completed investigation and will make any 
adjustments mutually agreed to by the Parties. If the Parties are unable to resolve the 
billing dispute within such 30-day period, the Parties will attempt to resolve the dispute 
pursuant to Section 24 (Senior Representatives - Dispute Resolution).  Payment will not 
prejudice Operator’s right to dispute charges, so long as they are disputed in the manner 
specified in this Section.  If both Parties agree that a disputed amount is a legitimate 
charge or the charge is determined to be legitimate under Section 24, Operator will pay 
such amount within ten (10) days of such determination.  Pending resolution of the 
issues(s), Operator’s non-payment of the disputed items shall not constitute Default by 
Operator and shall not entitle Tacoma Power to exercise any rights it may otherwise have 
to suspend or delay its obligations under this IRU Agreement or pursue any right or 
remedy it may have under this IRU Agreement, at law or in equity. 

(f) Taxes and Accounting.  Operator shall pay before delinquency all applicable 
leasehold excise, gross earnings, business and occupation and other applicable Taxes, 
assessments, licenses and charges on its use and operations of the Tacoma Power 
Commercial System for which an exemption is not available.  If leasehold excise tax is 
applicable, Operator shall remit the amount of leasehold excise tax then due and owing 
concurrent with its payment of the IRU Fee to Tacoma Power. Operator is responsible for 
the payment of all charges and Taxes applicable to the services performed under this IRU 
Agreement, and Operator agrees to comply with all applicable laws regarding the 
reporting of income, maintenance of records and all other requirements and obligations 
imposed pursuant to applicable law. If Tacoma Power is assessed, made liable or 
responsible in any manner for such charges or Taxes, Operator holds Tacoma Power 
harmless from such costs, including attorneys’ fees. 

(g) Tax Exemption.  When applicable, for any request of exemption from Taxes, 
Operator will furnish Tacoma Power a valid and properly executed tax exemption/resale 
certificate(s), including copies of such supporting documentation as may be reasonably 
requested by Tacoma Power for purposes of compliance with its legal obligations to 
taxing and regulatory authorities.  Tacoma Power will not bill Operator for any Taxes 
covered by an exemption/resale certificate or any Taxes relating to or arising out of 
Tacoma Power’s indemnification obligations herein. 

(h) Audits.  Operator and Tacoma Power agree to make reasonable efforts to co-
operate with each other and coordinate their mutual efforts concerning audits, or other 
such inquiries, filings, reports, etc., as may relate solely to activities or transactions 
arising from or under this IRU Agreement, which may be required or initiated by 
Operator or Tacoma Power as a result of an inquiry or audit from any duly authorized 
governmental authority relating to Taxes. 

6. CONTRACT ADMINISTRATION 

(a) Single Point of Contact. To facilitate the timely and compliant performance of 
the obligations in this IRU agreement and Exhibits, the Parties shall each appoint a 
representative that shall serve as the primary contact person and contract administrator.  
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(b) Authorities of the TPU Contract Administrator.  The TPU Contract 
Administrator shall have the authority to administer this IRU Agreement and Exhibits 
with respect to the rights, duties and obligations of Tacoma Power, including but not 
limited to the following: 

(1) Determine the form of certifications and reports required by this IRU 
Agreement and the Exhibits. 

(2) Investigate Controversies and Defaults, and issue Notices of Default and 
Compliance Evaluations. 

(3) Accept and review reports and certifications for completeness. 

(4) Schedule and attend status review meetings. 

(5) Order tests and verification procedures to be performed as required by this 
IRU Agreement. 

(6) Develop and sign off on compliance plans. 

(7) Make determinations to assess or waive liquidated damages. 

(8) Make a determination if a Tacoma Power Force Majeure Event has 
occurred. 

(c) Annual Report.  Each year on the Annual Reporting Date, Operator shall provide 
a report to Tacoma Power and the City of Tacoma City Council of its operations, the 
status of the Tacoma Power Commercial System and the state of the 12 policy goals 
adopted by the Utility Board and City Council (“Annual Report”). The Annual Report 
shall include, at a minimum, the annual reports and certifications specified by the 
Exhibits and listed for convenience in the checklist in Exhibit R. 

(d) Liquidated Damages.  Unless otherwise specified in this IRU Agreement or 
Exhibits, Operator shall submit the Annual Report on the Annual Reporting Date. In the 
event that Operator fails to timely provide the Annual Report required by Section 6(c), 
Operator shall pay Tacoma Power liquidated damages in the amount of Two Thousand 
Five Hundred Dollars ($2,500.00) per day until it has provided such Annual Report. 

(e) Status Review Meetings.  In addition to any other obligations to meet set forth in 
this IRU Agreement, on a periodic basis to be mutually agreed by the Parties, but not less 
than once annually, Operator and Tacoma Power will meet to review Operator’s 
operations, the status of the Tacoma Power Commercial System and the state of the 
commitments to the 12 policy goals adopted by the Tacoma City Council as embodied in 
various Exhibits to this IRU Agreement. 
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7. TACOMA POWER UNDERLYING RIGHTS 

(a) Securing Underlying Rights.  Tacoma Power represents that it has secured (or 
will have secured by the commencement of operations by Operator) with respect to the 
Tacoma Power Commercial System, all rights, licenses, contracts, permits, 
authorizations, franchises, rights of way, easements, collocation agreements, leases and 
other approvals that are necessary for Tacoma Power to obtain, in order to permit 
Tacoma Power to own and maintain the Tacoma Power Commercial System in 
accordance with this IRU Agreement and to convey the IRU to Operator to utilize the 
Tacoma Power Commercial System under this IRU Agreement (the “Underlying 
Rights”). 

(b) Continuing Underlying Rights Obligation.  Tacoma Power will cause the 
Underlying Rights to remain effective through the Term and will, at its sole cost, exercise 
any renewal rights thereunder, and acquire any and all extensions, additions or 
replacements as are necessary to cause the Underlying Rights to continue through the 
Term. 

(c) Use Restrictions.  It is expressly understood that the Underlying Rights may 
contain limitations, restrictions or reservations which must be adhered to by Tacoma 
Power (collectively, “Use Restrictions”).  Tacoma Power therefore agrees to notify 
Operator in writing of any Use Restriction that applies to the Tacoma Power Commercial 
System as soon as practicable once that Use Restriction is applied, expressly specifying 
the practical ramifications of the Use Restriction, the part of the Tacoma Power 
Commercial System impacted by the Use Restriction, the name of the third party 
imposing the Use Restriction and whether Operator will be entitled to attempt to resolve 
the issue directly with such third party and any other information necessary for a 
complete assessment of the impact of the Use Restriction, including supporting 
documentation relating thereto.  As of the Effective Date, there are no Use Restrictions. 

8. OPERATOR REQUIRED RIGHTS 

(a) Except as provided in Section 7, Operator at its sole cost and expense, shall obtain 
and maintain any and all necessary easements, licenses and building access agreements, 
as well as all governmental permits, licenses, easements, franchises and approvals that 
may lawfully be required by federal, state or local law, statute, regulation or ordinance, 
including a City of Tacoma business license, and shall continuously comply with all such 
laws, statutes, regulations or ordinances as may now or in the future be applicable to: (1) 
its operation or use of the Tacoma Power Commercial System; (2) Operator’s connection, 
installation, maintenance and operation of Tacoma Power Commercial Equipment; and 
(3) Operator’s other rights and obligations under this Agreement. 

9. ACCESS AND USE OF TACOMA POWER COMMERCIAL SYSTEM 

(a) Reserved Capacity.  Notwithstanding anything to the contrary herein, Tacoma 
Power hereby reserves for its own use the capacity on the Tacoma Power Commercial 
System defined herein as “Reserved Capacity” until such time as Tacoma Power, in its 
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sole discretion, determines that the Reserved Capacity is no longer needed as evidenced 
by a surplus declaration duly authorized by the City, or successor authority. The 
“Reserved Capacity” shall be defined as the optical spectrum wavelengths, bandwidth or 
future technological capacity that is used for the transmission of meter data directly 
between Tacoma Power and customers with Stark meters within the Tacoma Power 
Utility Service Area and shall not include any tangible Tacoma Power Commercial 
System facilities subject to the IRU. 

(b) Interconnection.  Subject to and in accordance with this IRU Agreement, the 
Exhibits and the Underlying Rights, Operator may connect, including the right to cross-
connect, the Tacoma Power Commercial System to other telecommunications systems or 
facilities including its own network at any points of Operator’s choosing (if so required 
by Operator). 

(c) Permitted Use of Tacoma Power Commercial System.  Operator may use the 
Tacoma Power Commercial System only in accordance with the terms of this IRU 
Agreement and the Exhibits. Operator shall be responsible for all acts or omissions of any 
third party using the Tacoma Power Commercial System through Operator, as if such acts 
or omissions were those of Operator directly. 

(d) Compliance.  The Parties agree to cooperate with and support each other in 
complying with any requirements applicable to the IRU by any governmental or 
regulatory agency or authority, or Tacoma Power of an Underlying Right.  The Parties 
agree to execute such further instruments as may be necessary or appropriate to carry out 
the intent of this IRU Agreement with respect to such compliance. 

(e) No Liens.  Tacoma Power shall not cause or permit the portion of the Tacoma 
Power Commercial System on any Route(s) or any of Operator’s rights under this IRU 
Agreement to become subject to any liens.  If Tacoma Power breaches its obligations 
under this Section, it will immediately notify Operator in writing, and Tacoma Power will 
promptly take all steps needed to cause such lien to be discharged and released of record 
without cost to Operator. Operator shall not cause or permit any of the Tacoma Power 
Commercial System under this IRU Agreement to become subject to any liens, security 
interest or any encumbrance of any kind; provided that, After-Installed Assets may be 
subject to a lien or other security interest as provided in Section 3(a).  If Operator 
breaches its obligations under this Section, it will immediately notify Tacoma Power in 
writing, and promptly take all steps needed to cause such lien to be discharged and 
released of record without cost to Tacoma Power. 

10. MAINTENANCE RESPONSIBILITIES 

(a) Safeguarding Tacoma Power’s Use of Critical Utility Fiber.  The Parties agree 
that Tacoma Power shall have responsibility for Maintenance of Tacoma Power 
Commercial Fiber on Critical Routes as described in Exhibit B hereto. 

(b) Service Level Agreement.  The Parties agree that the Service Level Agreement 
in Exhibit C hereto shall apply to Tacoma Power’s Maintenance obligations. 
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(c) Operator Maintenance.  The Parties agree that Operator shall have 
responsibility for Maintenance of the Tacoma Power Commercial System, as described in 
Exhibit D hereto. 

11. ADDITIONAL CONDITIONS RELATED TO USE OF THE TACOMA POWER 
COMMERCIAL SYSTEM 

(a) Tacoma Power Commercial System Upgrades.  Operator agrees to make 
Tacoma Power Commercial System upgrades in accordance with the terms of Exhibit E 
hereto. 

(b) Capital Expenditures Commitment.  Operator agrees to make Capital 
Expenditures to the physical assets of the Tacoma Power Commercial System as 
specified in Exhibit F hereto. 

(c) Equitable Access.  Operator agrees to the equitable access commitments in 
Exhibit G hereto. 

(d) Affordable Access.  Operator agrees to the affordable access commitments in 
Exhibit H hereto. 

(e) Customer Service Commitments.  Operator agrees to the customer service 
commitments in Exhibit I hereto. 

(f) Customer Privacy.  Operator agrees to the customer privacy commitments  in 
Exhibit J hereto. 

(g) Net Neutrality.  Operator agrees to the net neutrality commitments in Exhibit K 
hereto. 

(h) Open Access to Telecommunications Assets.  Operator agrees to the open 
access commitments in Exhibit L hereto. 

(i) Economic Development and Educational Opportunities.  Operator agrees to 
the economic development and educational opportunities commitments in Exhibit M 
hereto. 

(j) Preserve Competition Among Providers.  Operator agrees to certain restrictions 
on Transfers as more fully detailed in Exhibit N hereto. 

(k) Continuity of Services. The obligations and rights of the Parties with respect to 
the transition of the Tacoma Power Commercial System upon the termination of this IRU 
Agreement are contained in Exhibit O hereto and Section 21(f) (Survival of Certain 
Provisions) of this IRU Agreement. 

(l) Labor Relations.  Operator agrees that, pursuant to Section 7 of the National 
Labor Relations Act (29 U.S.C. § 157), all employees used in the operation of the 
Tacoma Power Commercial System shall have the right to self-organization, to form, 
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join, or assist labor organizations, to bargain collectively through representatives of their 
own choosing and to engage in other concerted activities for the purpose of collective 
bargaining or other mutual aid and to engage in other activities protected under 29 U.S.C. 
§ 157. 

(m) Intellectual Property.  Tacoma Power grants to Operator a personal, limited, 
non-transferable, non-exclusive, royalty-free license set forth in Exhibit P to use  certain 
“Click!” trademarks for marketing, advertising and branding purposes in connection with 
its use of the Tacoma Power Commercial System. 

12. PERFORMANCE ASSURANCES AND PERFORMANCE GUARANTEE 

(a) Annual Financial Assurances.  Operator shall submit to Tacoma Power, as of 
the Effective Date, and on an annual basis on the Annual Reporting Date, a report in a 
form reasonably acceptable to Tacoma Power, demonstrating Operator’s financial health 
and Operator’s ability to pay the IRU Fee and all other ongoing financial obligations 
associated with this IRU Agreement.  The report shall include the information described 
in Exhibit S. 

(b) Performance Guarantee.  As of the Effective Date, Operator shall cause 
Mashell, Inc. to deliver a performance guarantee, in the form of Exhibit T, 
unconditionally guaranteeing the timely and full performance of any and all obligations 
of Operator under this IRU Agreement for the Term. 

13. RELOCATION 

(a) Tacoma Power will give Operator at least ninety (90) days’ prior written notice 
(or longer if Tacoma Power becomes aware sooner) of any relocation of any portion of 
the Tacoma Power Commercial System in the event Tacoma Power becomes aware of 
the need of such relocation. If Tacoma Power becomes aware of the need of a relocation 
less than ninety (90) days in advance of the scheduled date for such relocation, then 
Tacoma Power shall provide Operator with as much advance notice as is reasonably 
practicable under the circumstances.  Operator will cooperate in good faith with Tacoma 
Power to facilitate such relocation, provided that such relocation is required by a 
governmental agency or third party acting pursuant to condemnation or similar authority. 

(b) Responsibility for performing the relocation and any costs and expenses incurred 
in connection with any such relocation, shall be borne by the Party that has responsibility 
for Maintenance as provided in Exhibits B, C and D hereto. 

14. POST-TRANSITION SERVICES 

(a) In the event that Operator requires support services (“Post-Transition Services”) 
after the Transfer of Operational Control Date, it shall provide Tacoma Power written 
notice of the services it requires, and, subject to meeting the conditions in this Section, 
Operator and Tacoma Power shall within a reasonable time thereafter enter into a 
services agreement for the Post-Transition Services requested (“Agreement for Post-
Transition Services”). The Agreement for Post-Transition Services shall be on Tacoma 
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Power’s standard terms and conditions and will also describe in detail the service, project 
scope, fees and term for the Post-Transition Services. Tacoma Power’s obligation to enter 
into an Agreement for Post-Transition Services and to provide Post-Transition Services is 
expressly contingent on Tacoma Power having adequate staffing and resources to provide 
the Transition Services requested, as determined by Tacoma Power in its sole discretion. 
Operator agrees to use its reasonable efforts to reduce or eliminate its dependency on the 
Post-Transition Services as soon as is reasonably practicable. Operator’s right to request 
Post-Transition Services shall expire on the first (1st) anniversary of the Effective Date. 

15. REPRESENTATIONS & WARRANTIES OF BOTH PARTIES 

(a) General Warranties.  Each Party, with respect to this IRU Agreement: (i) has 
taken all corporate and/or governmental action necessary for the authorization, execution 
and delivery of such agreements and to make such agreements legal, valid and binding; 
(ii) has no agreement or understanding with any third party that interferes with or will 
interfere with its performance of the Party’s obligations under such agreements; and (iii) 
is not interfering with any other party’s rights or contracts, or violating the terms of any 
agreements with other parties, by entering into and/or performing under the terms of this 
IRU Agreement. 

(b) Compliance with Laws.  Each Party’s performance under this IRU Agreement 
shall be in compliance with all applicable federal, state and local laws and government 
rules and regulations. 

(c) No Default.  Other than the litigation referenced in Section 15(e), there is no 
action, suit, proceeding, or investigation at law or in equity before or by any court, public 
board or body pending against or affecting the Party, challenging the validity or 
enforceability of this IRU Agreement or any other documents relating hereto or the 
performance of the Party’s obligations hereunder. 

(d) Non-Infringement.  Each Party represents, warrants and covenants to the other 
Party that it shall perform its responsibilities under this IRU Agreement in a manner that 
does not infringe, or constitute an infringement or misappropriation of, any intellectual 
property rights of any third party. 

(e) Pending Litigation.  Edward E. (Ted) Coates, et al. v. City of Tacoma (Wa. Sup. 
Ct, Case No. 17-2-08907); Mitchell Shook v. City of Tacoma (U.S. Dist. Ct, Wa. W. 
Dist., Case No. 3:19cv05794BHS); Mitchell Shook v. City of Tacoma; Thomas 
McCarthy and Christopher T. Anderson v. City of Tacoma (Wa. Sup. Ct., Case No 19-2-
07135-0); Darrel Bowman v City of Tacoma (Wa. Sup. Ct., Case No. 19-2-11506-3); 
Mitchell Shook v City of Tacoma (Wa. Sup. Ct., Case No. 19-2-11760-1); City of 
Tacoma v. Comcast Cable Communications, LLC; Comcast Cable Communications 
Management, LLC (Wa. Sup. Ct., Case No. 19-2006715-8).  

16. ADDITIONAL REPRESENTATIONS & WARRANTIES OF OPERATOR 

Operator hereby represents and warrants to Tacoma Power as follows: 
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(a) Operator is a limited liability company organized and existing under the laws of 
the State of Washington, is duly qualified to transact business and is in good standing in 
the State of Washington; 

(b) Prior to the execution and delivery of this IRU Agreement, Operator has had 
ample opportunity and access to the Tacoma Power Commercial System, Tacoma Power 
employees and related information, and has fully examined the condition of the Tacoma 
Power Commercial System; and 

(c) Operator has the financial, technical and legal capability to perform its obligations 
under this IRU Agreement and the Exhibits. 

17. NO WARRANTIES AS TO CONDITION OF TACOMA POWER 
COMMERCIAL SYSTEM 

(a) NOTWITHSTANDING ANY EXAMINATION OR INSPECTION MADE BY 
OPERATOR AND WHETHER OR NOT ANY PATENT OR LATENT DEFECT OR 
CONDITION WAS REVEALED OR DISCOVERED THEREBY, OPERATOR 
UNDERSTANDS IT IS OBTAINING USE OF THE TACOMA POWER 
COMMERCIAL SYSTEM UNDER THIS IRU AGREEMENT “AS IS” IN ITS 
CONDITION AS OF THE EFFECTIVE DATE. OPERATOR HEREBY WAIVES AND 
RELEASES ANY CLAIM OR ACTION AGAINST TACOMA POWER IN RESPECT 
OF OR RELATED TO THE CONDITION OF THE SYSTEM ASSETS, INCLUDING 
ANY DEFECTS OR ADVERSE CONDITIONS NOT DISCOVERED OR 
OTHERWISE KNOWN BY OPERATOR AS OF THE EFFECTIVE DATE. 

(b) EXCEPT AS SET FORTH IN THIS IRU AGREEMENT, TACOMA POWER 
MAKES NO WARRANTY TO OPERATOR OR ANY OTHER ENTITY, WHETHER 
EXPRESS, IMPLIED OR STATUTORY, AS TO THE INSTALLATION, 
DESCRIPTION, QUALITY, MERCHANTABILITY, USEFUL LIFE, FUTURE 
ECONOMIC VIABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OF 
ANY FIBERS, THE TACOMA POWER COMMERCIAL SYSTEM, OR ANY 
EQUIPMENT, GOODS, OR SERVICE PROVIDED HEREUNDER OR DESCRIBED 
HEREIN, OR AS TO ANY OTHER MATTER, ALL OF WHICH WARRANTIES ARE 
HEREBY EXPRESSLY EXCLUDED AND DISCLAIMED. 

(c) Tacoma Power Management has disclosed all known defects to the best of its 
knowledge.  “Tacoma Power Management” shall mean and refer to the Tacoma Power 
Superintendent. 

18. INDEMNIFICATION 

(a) Operator shall indemnify, defend and hold harmless Tacoma Power, its officials, 
officers, agents, employees and volunteers, from any and all claims, demands, damages, 
lawsuits, liabilities, losses, liens, expenses and costs arising out of the subject matter of 
this IRU Agreement; provided that this provision shall not apply to the extent that 
damage or injury results from the sole negligence of Tacoma Power, or its officers, 
agents or employees. This indemnification shall extend to and include attorneys’ fees and 
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the cost of establishing the right of indemnification hereunder in favor of Tacoma Power. 
This indemnification shall survive the termination of this IRU Agreement. 

(b) Operator specifically assumes potential liability for actions brought by its own 
employees against Tacoma Power and, solely for the purpose of this indemnification and 
defense, Operator specifically waives any immunity under the state industrial insurance 
law, Title 51 RCW. OPERATOR RECOGNIZES THAT THIS WAIVER WAS THE 
SUBJECT OF MUTUAL NEGOTIATION. 

19. LIMITATION OF LIABILITY 

(a) DIRECT DAMAGES ONLY.  IN NO EVENT WILL EITHER PARTY BE 
LIABLE TO THE OTHER PARTY (OR ANY INDIVIDUAL OR ENTITY CLAIMING 
THROUGH SUCH PARTY) FOR ANY INDIRECT, SPECIAL, INCIDENTAL, 
PUNITIVE, OR CONSEQUENTIAL DAMAGES OF ANY KIND OR NATURE 
WHATSOEVER, INCLUDING BUT NOT LIMITED TO ANY LOST PROFITS, LOST 
REVENUES, LOST SAVINGS, LOSS OF DATA OR HARM TO BUSINESS. 

(b) CAP ON LIABILITY.  IN NO EVENT SHALL TACOMA POWER’S 
LIABILITY TO OPERATOR FOR THE BREACH OF THIS IRU AGREEMENT OR 
CLAIMS RELATED TO OR CONNECTED IN ANY WAY WITH THIS IRU 
AGREEMENT, EXCEED, IN THE AGGREGATE, THE LESSER OF (I) DIRECT 
DAMAGES; OR (II) THE IRU FEES PAID PRIOR TO THE BREACH OF THIS IRU 
AGREEMENT. 

(c) NO LIMIT.  IN NO EVENT SHALL THIS SECTION (I) LIMIT ANY 
INDEMNIFICATION OBLIGATIONS FOR CLAIMS BASED ON DAMAGE 
CAUSED THROUGH WILLFUL MISCONDUCT OR GROSS NEGLIGENCE OR (II) 
SERVE AS A LIMITATION ON ANY INSURANCE EITHER PARTY IS REQUIRED 
UNDER THIS IRU AGREEMENT TO PROVIDE FOR. 

20. INSURANCE 

Operator will maintain insurance coverages in the amounts and in the manner specified in 
the City of Tacoma Insurance Requirements. The City of Tacoma Insurance 
Requirements documents are attached hereto as Exhibit Q. 

21. DEFAULT AND TERMINATION 

(a) Communication and Discussion.  The Parties are fully committed to working 
with each other throughout the Term of this IRU Agreement, and agree to communicate 
regularly with each other at all times so as to avoid or minimize disputes, differences of 
opinion or controversies (each a “Controversy”) arising in connection with this IRU 
Agreement.  The Parties agree to act in good faith to prevent and resolve potential 
sources of conflict before they escalate into a Controversy and shall attempt to resolve 
Controversies arising in connection with this IRU Agreement through good faith 
discussions between the contract administrators of both Parties to arrive at an agreeable 
resolution.  In the event that the contract administrators are unable to resolve a 
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Controversy after at least one discussion and the Controversy is alleged to be a default of 
an obligation under this IRU Agreement, the Party asserting the default may issue a 
Notice of Default as provided for in this IRU Agreement. 

(b) Defaults.  If either Party fails to perform an obligation under this IRU Agreement 
or an Exhibit (“Default”), the other Party may consider the non-performing Party to be in 
Default unless the Default is excused by a Force Majeure Event. 

(c) Notice of Default.  Unless otherwise provided in this IRU Agreement, or an 
exhibit thereto, the non-defaulting Party may assert a Default claim by giving the 
defaulting Party a written and detailed notice of default (“Notice of Default”).  Unless 
the defaulting party timely submits a written request for dispute resolution pursuant to 
Section 24 of this IRU Agreement, the defaulting Party will have thirty (30) days after 
receipt of the Notice of Default to either (i) cure such Default and provide written 
evidence of such cure; or (ii) submit a proposed compliance plan to correct the Default, if 
the defaulting Party believes in good faith that it will not be able to cure said Default 
within such timeframe; provided that, the time period to cure or submit a proposed 
compliance plan shall be limited to ten (10) days for a Notice of Default alleging a failure 
to timely provide a report or certification listed on Exhibit R.  The contents of the 
compliance plan shall specify the steps that the defaulting Party will take to correct the 
Default and bring itself into compliance with its obligations and the time period over 
which the correction will occur. The non-defaulting Party will review the proposed 
compliance plan and the Parties will work in good faith to mutually agree on its final 
contents and timeframe for implementation within a further thirty (30) days from receipt 
by the non-defaulting Party. The non-defaulting Party must act reasonably in determining 
whether a cure plan is acceptable and must make good faith and collaborative efforts to 
agree upon a mutually acceptable cure plan.  The defaulting Party will begin 
implementing the cure plan immediately after receipt of notice by the other Party that it 
approves the cure plan.  In the event that the Parties are unable to mutually agree upon a 
compliance plan, either Party may invoke the dispute resolution procedures in Section 24 
of this IRU Agreement. 

(d) Action on Failure to Cure.  Subject to the provisions of Section 24 of this IRU 
Agreement, upon the failure by the defaulting Party to cure any Default within the time 
specified in paragraph (c), the non-defaulting Party may, except as may be otherwise 
provided in this IRU Agreement: (i) assess liquidated damages as provided in this IRU 
Agreement, (ii) pursue any other remedies it may have under this IRU Agreement, 
applicable law or in equity relating to such Default; and (iii) suspend or delay 
performance of its obligations under this IRU Agreement. 

(e) Compensation for Prior Performance.  Notwithstanding the foregoing, no 
termination of this IRU Agreement shall affect the rights or obligations of any Party 
hereto with respect to any payment hereunder for performance rendered, refunds, or set-
offs accruing or due prior to the effective date of termination. 

(f) Survival of Certain Provisions.  The expiration or termination of this IRU 
Agreement, including due to non-renewal, will not affect the rights or obligations of 
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either Party hereto with respect to matters or claims arising or accruing prior to or as of 
expiration of this IRU Agreement, or pursuant to any other provisions of this IRU 
Agreement that, by their sense and context, are intended to survive the expiration or 
termination of this IRU Agreement, including but not limited to Indemnification, 
Limitation of Liability, Taxes, Confidentiality and Continuity of Service Commitments 
(Exhibit O). 

(g) Termination.  In the event that the Parties are unable to resolve a Default 
pursuant to the provisions of Section 24 and the Default is one for which termination is a 
remedy under this IRU Agreement, the non-defaulting Party may give notice of its intent 
to terminate this IRU Agreement upon a date set forth in the notice which date shall be no 
less than one hundred eighty (180) days following the date of receipt of the notice; 
provided that: 

(1) Tacoma Power, shall prior to giving notice of intent to terminate complete 
the following process: 

(i) The Public Utility Board shall determine if termination of this IRU 
Agreement is, in the opinion of the Board, warranted. The Public Utility 
Board may consider such facts and circumstances that are relevant to the 
Default when determining whether or not to terminate this IRU 
Agreement. 

(ii) If the Public Utility Board determines that termination is 
warranted, such determination shall not be final until the City Council 
concurs in the decision of the Public Utility Board.  The Parties 
acknowledge that a decision to terminate this IRU Agreement is not a land 
use decision subject to appeal pursuant to the Land Use Petition Act 
(Chapter 36.70C RCW). 

(2) Any notice of termination given by Operator shall be signed by its 
manager. 

(h) Uncured Default.  In the event that any Default remains uncured one hundred 
eighty (180) days after a Notice of Default has been issued, and the uncured status is not 
excused as a Force Majeure Event, or because the Parties are engaged in arbitration, 
dispute resolution, implementation of a compliance plan or other mutually agreed 
resolution of the Default, the non-defaulting Party shall have the right to give notice to 
terminate this IRU Agreement pursuant to Section 21(g) of this IRU Agreement. 

22. LIQUIDATED DAMAGES 

(a) Liquidated Damages as a Remedy. The Parties explicitly represent that it will 
be impractical and/or difficult to ascertain or quantify the amount of damages which may 
be incurred by Tacoma Power as a result of the failure by Operator to comply, or 
maintain compliance, with certain provisions of this IRU Agreement or the Exhibits as 
enumerated therein, and further acknowledge and agree that Tacoma Power will be 
damaged as a result of such non-compliance.  Therefore, Tacoma Power and Operator 
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agree that the liquidated damages set forth in the enumerated provisions of this 
Agreement and the Exhibits are reasonable estimates of the damages resulting from non-
compliance of those provisions of this IRU Agreement or Exhibit. 

(b) Exclusive Remedy. If a Party exercises its right to impose liquidated damages, 
such damages shall be the Party’s sole and exclusive remedy for recovery of the loss 
resulting from such non-compliance.  Nothing in this subsection is intended to preclude 
the Party from exercising any other right or remedy with respect to other losses not 
compensated by liquidated damages. 

(c) Adjustment. The Parties agree that all liquidated damages specified herein shall 
be adjusted annually on the anniversary of the Effective Date to reflect the Consumer 
Price Index Increase.  If there is no Consumer Price Index Increase (i.e., there is deflation 
during the relevant period), there shall be no reduction in the liquidated damages from the 
prior year. 

(d) Assessment of Liquidated Damages. The Parties agree that liquidated damages 
may be assessed as a remedy only in the event that the Party in Default has failed to cure 
in conformance with Section 21(c) of this IRU Agreement or the Parties have been 
unable to resolve the Default pursuant to the dispute resolution provisions of Section 24 
of this IRU Agreement. In the event that liquidated damages are assessed as a remedy 
under this IRU Agreement against a defaulting Party in connection with a Default 
pursuant to this IRU Agreement, the non-defaulting Party shall send the defaulting Party 
an invoice specifying the amounts assessed and the time period subject to assessment of 
liquidated damages, which may not include any period prior to delivery of the Notice of 
Default that is the subject of assessment of liquidated damages 

23. SPECIFIC PERFORMANCE 

In recognition that the IRU cannot be readily obtained in the open market, and a suitable 
Successor Operator may not be readily available, and therefore, that the Parties will be 
irreparably injured if this IRU Agreement cannot be specifically enforced, each Party 
shall be entitled, in addition to bringing suit at law or equity for monetary or other 
damages, to obtain specific performance to order implementation of the IRU 
contemplated by this IRU Agreement.  In any action to enforce the provisions of this IRU 
Agreement, the Parties both hereby irrevocably and forever waive the defense that there 
is an adequate remedy at law and hereby irrevocably agree that the other Party shall have 
the right to obtain specific performance of the obligations contemplated by this IRU 
Agreement. 

24. DISPUTE RESOLUTION 

In the event that a Party has issued a Notice of Default and the defaulting Party disputes 
that it is in Default, such defaulting Party shall, within ten calendar days of receipt of said 
notice, submit to the other Party a written request for dispute resolution.  Upon receipt of 
a timely request for dispute resolution, the cure period in the Notice of Default is tolled.  
Each Party shall designate a senior representative (“Senior Representative”) and the 
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Senior Representatives for the Parties shall meet as soon as conveniently possible, but in 
no case later than thirty (30) days after such a request is made, to attempt to resolve the 
Controversy.  Prior to any meetings between the Senior Representatives, the Parties will 
exchange relevant information that will assist the Parties in resolving the dispute. If the 
dispute cannot be resolved through dispute resolution within a reasonable time, not to 
exceed thirty (30) days, then the Parties shall be free to, (i) assess liquidated damages as 
provided in this IRU Agreement, (ii) pursue any other remedies it may have under this 
IRU Agreement, applicable law or in equity relating to such Default; and (iii) suspend or 
delay performance of its obligations under this IRU Agreement. 

25. GOVERNING LAWS 

Any action related to this IRU Agreement shall be governed the laws of the State of 
Washington (except that body of law controlling conflict of laws) and the United Nations 
Convention on the International Sale of Goods will not apply.  Any suit or proceeding 
arising out of or relating to this IRU Agreement will be brought in the applicable federal 
or state court located in Pierce County, Washington, and each Party irrevocably submits 
to the jurisdiction and venue of such courts. 

26. RELATIONSHIP OF THE PARTIES 

The relationship between the Parties will not be that of partners, agents or joint venture 
parties for one another, and nothing contained in this IRU Agreement will be deemed to 
constitute a partnership or agency agreement between them for any purposes, including, 
but not limited to, tax purposes.  No employment relationship is created by this 
Agreement.  Neither Party will make any commitment, by contract or otherwise, binding 
upon the other or represent that it has any authority to do so.  In performing any of their 
obligations hereunder, each Party will be an independent contractor or independent Party 
and shall use its discretion in discharging its contractual obligations at its own risk. 

27. NOTICES 

Except for routine operational communications (which may be delivered personally or by 
mail or transmitted by electronic mail), all notices and invoices required hereunder shall 
be in writing and shall be considered properly delivered when personally delivered,  or on 
the third day following mailing, postage prepaid, certified mail, return receipt requested 
to the Parties at the following addresses: 

Tacoma Power: 
Tacoma Public Utilities 
3628 South 35th Street 
Tacoma, WA 98409 
Telephone: (253) 502 8600 
 
Attention: TPU Contract Administrator 
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With a copy to: 
 

City of Tacoma 
747 Market Street 
Tacoma, WA 98402 
Telephone: (253) 591-5000 
 
Attention: City Attorney 

Operator: 

Rainier Connect North, LLC 
P.O. Box 639 
104 Washington Ave. N. 
Eatonville, WA 98328 
Attn:  Manager (for all communications except invoices) 
Attn: Accounts Payable (for invoices) 

With a copy to: 

Richard A. Finnigan 
2112 Black Lake Blvd. SW 
Olympia, WA 98512 
 
 

Either Party may change the address to which notices shall be sent by notice to the other 
Party by providing thirty (30) days’ written notice of the change of address. 

28. NO WAIVER 

No failure, forbearance, neglect or delay by a Party in regard to enforcing this IRU 
Agreement or exercising any rights contained in this IRU Agreement, in whole or in part, 
will affect or limit such Party’s right to strictly enforce same, and no such failure, 
forbearance, neglect or delay will constitute or be implied as a waiver of any right to 
enforce same in the future. 

29. ASSIGNMENTS & TRANSFERS 

(a) In addition to the limitations on its transfer and assignment rights set forth in 
Exhibit N, Operator will not mortgage, pledge, hypothecate, grant a security interest in 
or deed of trust or charge of any kind upon, its interest under this IRU Agreement or the 
Tacoma Power Commercial System, or, except as provided in Section 3(a), any portion 
thereof including After-Installed Assets, without the prior written consent of Tacoma 
Power. 

(b) Nothing in this Agreement will in any manner prohibit Tacoma Power from (i) 
selling, assigning, transferring or conveying (including as security) all or any part of its 
interest in the Tacoma Power Commercial System, or (ii) selling, assigning, transferring 
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or conveying this IRU Agreement. In the event Tacoma Power sells, assigns, transfers or 
conveys its entire ownership in the Tacoma Power Commercial System, Tacoma Power 
will be relieved of and released from all further obligations under this IRU Agreement 
other than pending claims not assumed by the successor; provided that this IRU 
Agreement shall be binding upon such successor. 

(c) The covenants, conditions and agreements contained in this IRU Agreement will 
inure to the benefit of and be binding upon Tacoma Power and its successors and assigns, 
and will be binding upon Operator, its successors and assigns, and inure to the benefit of 
Operator, and only such assigns of Operator to whom the assignment by Operator has 
been consented to by Tacoma Power as provided in this Section and Exhibit N. 

30. SUBCONTRACTING 

(a) Any delegation or subcontracting by Tacoma Power will not operate to relieve 
Tacoma Power of its responsibilities and obligations under this IRU Agreement. 

(b) Any delegation or subcontracting by Operator will not operate to relieve Operator 
of its responsibilities and obligations under this IRU Agreement. 

31. FORCE MAJEURE EVENT 

(a) Performance Excused by Force Majeure Event.  Neither Party will be deemed 
in violation of any provision of this IRU Agreement if it is prevented from performing 
any of the obligations under this IRU Agreement (excluding payment obligations) in 
whole or in part by reason of any event or circumstance, or combination of events or 
circumstances, arising after the Effective Date and beyond the reasonable control of, and 
not the result of the negligent or intentional actions or omissions of, or caused by, the 
Party that seeks to excuse, in whole or in part, that Party’s performance of this IRU 
Agreement and its obligations hereunder, and that is unavoidable or could not be 
prevented or overcome by the reasonable efforts and due diligence, (a “Force Majeure 
Event”).  In such event, subject to Section 30(b), the non-performing Party shall be 
excused from further performance of the obligation(s) so affected for as long as such 
circumstances prevail and such Party continues to use reasonable efforts to recommence 
performance whenever and to whatever extent possible without delay. In the event of a 
Force Majeure Event, unless otherwise specified in an applicable Exhibit, the non-
performing Party’s performance obligation shall be extended on a day by day basis. 
Events that may give rise to a Force Majeure Event may include acts of God, natural 
disasters, extreme weather and storms, lightning, floods, fires, earthquakes or other 
natural occurrences; civil disturbances; strikes or other labor unrest (unless they only 
concern the Party claiming Force Majeure); catastrophic power failures; terrorist activity, 
riots, war, nuclear or other civil or military emergencies; acts of legislative, judicial, 
executive or administrative authorities; or any other circumstances that are not within the 
reasonable control of, or the result of the negligence of, the claiming Party, and which, by 
the exercise of due diligence, the claiming Party is unable to overcome or avoid or cause 
to be avoided.  A Force Majeure Event shall not, however, include actions of a 
government authority with respect to a Party’s compliance with applicable laws, 

1879



 

EXECUTION COPY -24- 

franchises, authorizations or permits; any failure by a Party to obtain or maintain any 
franchise, authorization or permit it is required to obtain or maintain; and any act, 
omission, delay, default or failure (financial or otherwise) of a subcontractor to a Party. 

(b) Notification.  In the event of a Force Majeure Event, the Party who first becomes 
aware of the event shall promptly give written notice to the other Party of such event.  
When either Party becomes aware of the end of the Force Majeure event, it shall give 
prompt written notice to the other Party. 

32. CONFIDENTIALITY 

(a) Definition.  “Confidential Information” means information concerning a Party’s 
(or its Affiliates’) products, plans, methods, processes, business opportunities, vendors, 
customers, finances, personnel and other information related to the business of such Party 
and the terms of this IRU Agreement.  “Confidential Information” does not include any 
information which: (a) the receiving Party rightfully knew before the disclosing Party 
disclosed it to the receiving Party; (b) has become publicly known through no wrongful 
act of the receiving Party; or (c) the receiving Party developed independently and without 
the use of any Confidential Information, as evidenced by appropriate documentation. 

(b) Nondisclosure.  All Confidential Information remains the property of the 
disclosing Party, and no license or other right in any Confidential Information is granted 
hereby. The receiving Party shall not disclose any Confidential Information to any third 
party or otherwise, and shall take all reasonable precautions to prevent its unauthorized 
dissemination, both during and after the Term of this IRU Agreement.  The receiving 
Party shall limit its internal distribution of Confidential Information to its employees and 
agents who have a need to know, and shall take steps to ensure that dissemination is so 
limited. The receiving Party shall not use any Confidential Information for its own 
benefit or for the benefit of anyone other than the disclosing Party.  Upon disclosing 
Party’s written request, the receiving Party shall return to the disclosing Party all 
Confidential Information in the receiving Party’s custody or control.  All information 
disclosing Party provides is provided “AS IS” and without any warranty, express, implied 
or otherwise, regarding its accuracy or performance. 

(c) Confidential or Proprietary Records Must be Marked.  If Operator provides 
Tacoma Power with records that Operator considers confidential or proprietary, Operator 
must mark all applicable pages of said record(s) as “Confidential” or “Proprietary.” If 
Operator fails to so mark record(s), then (1) Tacoma Power, upon request, may release 
said record(s) without the need to satisfy the notice requirements above; and (2) Operator 
expressly waives its right to allege any kind of civil action or claim against Tacoma 
Power pertaining to the release of said record(s). 

(d) Public Disclosure.  This IRU Agreement and documents provided to Tacoma 
Power by Operator hereunder are deemed public records subject to disclosure under the 
Washington State Public Records Act, Chapter 42.56 RCW (“Public Records Act”). 
Thus, Tacoma Power may be required, upon request, to disclose this IRU Agreement and 
documents related to it unless an exemption under the Public Records Act or other laws 
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applies. In the event Tacoma Power receives a request for such disclosure, determines in 
its legal judgment that no applicable exemption to disclosure applies, and Operator has 
complied with the requirements herein to mark all content considered to be confidential 
or proprietary, Tacoma Power agrees to provide Operator ten (10) days’ written notice of 
impending release. Should legal action thereafter be initiated by Operator to enjoin or 
otherwise prevent such release, all expense of any such litigation shall be borne by 
Operator, including any damages, attorneys’ fees or costs awarded by reason of having 
opposed disclosure. Tacoma Power shall not be liable for any release where notice was 
provided and Operator took no action to oppose the release of information. Notice of any 
proposed release of information pursuant to Chapter 42.56 RCW, shall be provided to 
Operator according to the “Notices” provision herein. 

33. NO PUBLICITY 

Except as specifically authorized in Exhibit P of this IRU Agreement, neither Party will 
issue any press releases or announcements, or any marketing, advertising or other 
promotional materials, related to this IRU Agreement or referencing or implying the 
other Party or its trade names, trademarks or service marks, without the prior written 
approval of the other Party. 

34. TIME IS OF THE ESSENCE 

TIME IS OF THE ESSENCE IN THIS AGREEMENT AND EACH PROVISION 
HEREOF IN WHICH TIME OF PERFORMANCE IS ESTABLISHED. 

35. NO THIRD PARTY BENEFICIARIES 

Each of Tacoma Power and Operator agrees that (a) their respective representations, 
warranties, covenants and agreements set forth herein are solely for the benefit of the 
other Party hereto, in accordance with and subject to the terms of this Agreement, and (b) 
this Agreement is not intended to, and does not, confer upon any Person other than the 
Parties hereto any rights or remedies hereunder, including the right to rely upon the 
representations and warranties set forth herein. 

36. EXHIBITS 

The Exhibits listed below are hereby incorporated into this IRU Agreement and made a 
part hereof.  In interpreting this IRU Agreement and resolving any ambiguities, the 
language in the Exhibits takes precedence over language in this IRU Agreement. 

Exhibit A – Tacoma Power Commercial System 

Exhibit A1 – Service Areas Map 

Exhibit A2 – System Assets 

Exhibit A2.1 Fiber Schedule 
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Exhibit A2.2 Node Maps 

Exhibit A2.3 Equipment Shown in Node Maps (BOM) 

Exhibit A2.4 Equipment in Hub Sites 

Exhibit A3 – Hub Sites License 

Exhibit A3.1 Hub Site Drawings 

Exhibit A3.2 Ancillary Systems 

Exhibit A4 – Conduit Space License 

Exhibit A4.1 – Excluded Conduit (Downtown) 

Exhibit A4.2 – Excluded Conduit (South) 

Exhibit A5 – IP Acceptable Use Policy 

Exhibit A6 – Headend License 

Exhibit A6.1 Headend Site Drawing 

Exhibit A6.2 Headend Equipment 

Exhibit A7 – Installed Customer Premises Equipment 

Exhibit B – Safeguarding Tacoma Power’s Use of the Fiber System 

Exhibit B1 Critical Routes 

Exhibit B2 Non-Critical Routes 

Exhibit C – Service Level Agreement 

Exhibit D – Access to and Maintenance of Tacoma Power Commercial System by 
Operator 

Exhibit D1 – Access Process 

Exhibit D1.1 – Pole Attachment Request Form 

Exhibit E – Tacoma Power Commercial System Upgrades 

Exhibit F – Capital Expenditures Commitment 

Exhibit G – Equitable Access 

Exhibit H – Affordable Access to Telecommunications Services 
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Exhibit I – Customer Service Commitments 

Exhibit J – Customer Privacy 

Exhibit J1 – Council Resolution Regarding Customer Privacy 

Exhibit K – Net Neutrality 

Exhibit L – Open Access to Telecommunications Assets 

Exhibit M – Economic Development and Educational Opportunities 

Exhibit N – Preserve Competition Among Providers 

Exhibit O – Continuity of Services Commitment 

Exhibit P – Trademark License 

Exhibit P1- Marks 

Exhibit P2 – Guidelines 

Exhibit Q – City of Tacoma Insurance Requirements 

Exhibit R – Checklist of Report and Certification Requirements 

Exhibit S – Annual Financial Report 

Exhibit T – Form of Guarantee 

37. NO GRATUITIES 

Tacoma Power shall not offer or give any Operator employee or agent any gratuity, 
payment or other personal benefit or inducement with a view toward securing business 
from Operator or influencing the terms, conditions or performance of this IRU 
Agreement or any statement of work or purchase order. 

38. FURTHER ASSURANCES 

In connection with this IRU Agreement and the transactions contemplated hereby, each 
Party will execute and deliver any additional documents and instruments and perform any 
additional acts that may be commercially reasonable, necessary or appropriate, or 
reasonably requested by the other Party, to effectuate and perform the Parties’ obligations 
under this IRU Agreement and the transactions contemplated hereby. 

39. RECORDS RETENTION 

Operator shall establish and maintain records in accordance with requirements prescribed 
by Tacoma Power, with respect to all matters related to the performance of this IRU 
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Agreement. Except as otherwise authorized by Tacoma Power, Operator shall retain such 
records in perpetuity. 

40. NON-DISCRIMINATION 

Operator agrees to take all steps necessary to comply with all federal, state and Tacoma 
City laws and policies regarding non-discrimination and equal employment opportunities. 
Operator shall not discriminate in any employment action because of race, religion, 
creed, color, national origin or ancestry, sex, gender identity, sexual orientation, age, 
marital status, familial status, veteran or military status, the presence of any sensory, 
mental or physical disability or the use of a trained dog guide or service animal by a 
disabled person. In the event of non-compliance by Operator with any of the non-
discrimination provisions of this IRU Agreement, Tacoma Power shall be deemed to 
have cause to terminate this IRU Agreement, in whole or in part. 

41. CONFLICT OF INTEREST 

No officer, employee or agent of Tacoma Power, nor any member of the immediate 
family of any such officer, employee or agent as defined by City ordinance, shall have 
any personal financial interest, direct or indirect, in this IRU Agreement, either in fact or 
in appearance. Operator shall comply with all federal, state and City conflict of interest 
laws, statutes and regulations. Operator represents that it presently has no interest and 
shall not acquire any interest, direct or indirect, in the program to which this IRU 
Agreement pertains which would conflict in any manner or degree with the performance 
of Operator’s services and obligations hereunder. Operator further covenants that, in 
performance of this IRU Agreement, no person having any such interest shall be 
employed. Operator also agrees that its violation of the City’s Code of Ethics contained 
in Chapter 1.46 of the Tacoma Municipal Code shall constitute a breach of this IRU 
Agreement subjecting this IRU Agreement to termination. 

42. ENTIRE AGREEMENT 

This IRU Agreement, including the Exhibits hereto, contains all the terms, conditions and 
obligations of the Parties with respect to the grant of the IRU and related matters 
contemplated in this IRU Agreement, and supersedes any and all other agreements and 
representations whether oral or in writing relative to the subject matter of this IRU 
Agreement, including but not limited to the Letter of Intent that was executed on April 2, 
2019 by and between Tacoma Power and Mashell Telecom Inc. 

43. INTERPRETATION 

Both Parties acknowledge that they have each been represented by counsel and this IRU 
Agreement and every provision hereof has been freely and fairly negotiated. All 
provisions of this IRU Agreement will be interpreted according to their fair meaning and 
will not be strictly construed against any Party. 
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44. MISCELLANEOUS 

(a) Except as otherwise expressly provided, the rights and remedies set forth in this 
IRU Agreement are in addition to, and cumulative of, all other rights and remedies at law 
or equity. 

(b) The headings in this IRU Agreement are strictly for convenience and do not 
amplify or limit any of the terms, provisions or conditions hereof. 

(c) In the event any provision of this IRU Agreement is held invalid, illegal or 
unenforceable, in whole or in part, neither the validity of the remaining part of such 
provision nor the validity of the remaining provisions of this IRU Agreement will be in 
any way affected.  The Parties will cooperate in trying to replace the invalid, illegal or 
unenforceable provision with a valid provision that attempts to achieve the same result. 

(d) This IRU Agreement may be amended only by a written instrument executed by 
the Parties. 

(e) This IRU Agreement may be executed in multiple counterparts, all of which taken 
together constitute one and the same instrument. 

 

[SIGNATURE PAGES TO FOLLOW] 
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IN WITNESS WHEREOF, each Party has caused this IRU Agreement to be executed 
by its duly authorized representative as of the date indicated below, and effective as of the 
Effective Date. 

CITY OF TACOMA, DEPARTMENT 
OF PUBLIC UTILITIES, LIGHT 
DIVISION, D/B/A TACOMA POWER 
 

 RAINER CONNECT NORTH, LLC 

By:   By:  
Name: Victoria R. Woodards  Name:  
Title Mayor  Title  
Date:   Date:  
 
 
By:  
Name: Jackie Flowers 
Title Director of Utilities 
Date:  
 
 
By:  
Name: Elizabeth A. Pauli 
Title City Manager 
Date:  
 
 
By:  
Name: Andrew Cherullo 
Title Finance Director 
Date:  
 
 
APPROVED AS TO FORM: 
 
By:  
Name:  
Title City Attorney 
Date:  
 
 
By:  
Name:  
Title Risk Manager 
Date:  
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EXHIBIT A  

SYSTEM 

SERVICE AREAS MAP (Exhibit A1), SYSTEM ASSETS (Exhibit A2), HUB SITES 
LICENSE (Exhibit A3), CONDUIT SPACE LICENSE (Exhibit A4), IP ACCEPTABLE 

USE POLICY (Exhibit A5), HEADEND LICENSE (Exhibit A6), AND CUSTOMER 
PREMISES EQUIPMENT (Exhibit A7)   
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EXHIBIT A1 

SERVICE AREAS AS OF EFFECTIVE DATE 

Tacoma Power Commercial Service Area, Tacoma Power Utility Service Area, and Operator 
Service Area as of the Effective Date are each depicted in Exhibit A1.  

Tacoma Power Commercial Service Area in the City of Puyallup is limited to the transiting fiber 
route to the Centeris Data Center and does not include any retail service area. Tacoma Power 
Commercial Service Area in Pierce County (Loveland) is limited to the transiting fiber route to 
interconnect with Wave and Operator and does not include any retail service area.  
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EXHIBIT A2 

TACOMA POWER COMMERCIAL SYSTEM ASSETS INCLUDED IN IRU AS OF 
EFFECTIVE DATE 

Tacoma Power Commercial Fiber 

The fiber counts in the various segments that comprise the Tacoma Power Commercial Fiber are 
identified in Exhibit A2.1.     

The Tacoma Power Commercial Fiber is as shown in Exhibit A2.2. 
 
Tacoma Power Commercial Coax   

The Tacoma Power Commercial Coax is as shown in Exhibit A2.2. 

Tacoma Power Commercial Equipment in Rights of Way 

The Tacoma Power Commercial Equipment in Rights-of-Way and associated with Tacoma 
Power Commercial Fiber and Tacoma Power Commercial Coax is shown in Exhibit A2.2 and 
listed by node in Exhibit A2.3. 

Tacoma Power Commercial Equipment at Hub Sites 

Tacoma Power Commercial Equipment at Hub Sites is listed in Exhibit A2.4. 
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EXHIBIT A2.1 

TACOMA POWER COMMERCIAL FIBER COUNTS 

 

[CONTENT ON ACCOMPANYING USB DRIVE] 
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EXHIBIT A2.2 

NODE MAPS 

 

[CONTENT ON ACCOMPANYING USB DRIVE] 
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EXHIBIT A2.3 

SYSTEM EQUIPMENT (BOM) 

 

[CONTENT ON ACCOMPANYING USB DRIVE] 
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EXHIBIT A2.4 

HUB SITE EQUIPMENT 
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Exhibit A2.4 - Hub Site Equipment

Description Hub Location Serial Number/Model #
CNDTN9912A - DTN Core Router C-DTN F999999
CNDTS9912A - DTS Core Router C-DTS F999999

CNSW 10012A CMTS Router C-BBS-SW SPE121001GC
CNNW - CMTS Router CBR 8 C-BBS-NW FXS2028Q44Y
CNSE 10012A CMTS Router C-BBS-SE SPE12290247
CNNE 10012A CMTS Router C-BBS-NE SPE132801G0

 
NE NSG-40G EdgeQAM C-BBS-NE F999999

NE Hub DTI TimeCreator C-BBS-NE F999999
SE NSG9000-1 EdgeQam C-BBS-SE 151113677
SE NSG9000-2 EdgeQam C-BBS-SE F999999
SE Hub DTI TimeCreator C-BBS-SE F999999

SW NSG 40G -#1 C-BBS-SW F999999
SW NSG 40G -#2 C-BBS-SW F999999

SW Hub TimeCreator DTI C-BBS-SW F999999

EXECUTION COPY Page 1 of 10
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Exhibit A2.4 - Hub Site Equipment

NW DTN CBR8 - CMTS Router C-BBS-NW SN: FXS2028Q44Y
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E3CE
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E3CE
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E34E
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2039E3ZX
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E166
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2042E685
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E3BC
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E3BC
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E1S5
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2042E2X1
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E163
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2042E1SN
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E3DN
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E3DN
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E1PP
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E07A
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E134
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2042E1XH
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E3CC
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E3CC
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E34P
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2042E4B1
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E169
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E0FM
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2036E1P1
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2036E1P1
NW DTN CBR8 - CMTS Router C-BBS-NW SN: MSA20320M4M
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2038E0UD
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2042E1H3
NW DTN CBR8 - CMTS Router C-BBS-NW SN: FLJ1920K00B
NW DTN CBR8 - CMTS Router C-BBS-NW SN: FLJ1920K00C
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2042E3K9
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2039E3AF
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2039E3AF
NW DTN CBR8 - CMTS Router C-BBS-NW SN: MSA20320M1X
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2039E393
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2042E1B8
NW DTN CBR8 - CMTS Router C-BBS-NW SN: AV801VN
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CSSLRH30252
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2042E3CD
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E3HM
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E3HM
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E08A
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E04Q

EXECUTION COPY Page 2 of 10

1896



Exhibit A2.4 - Hub Site Equipment

NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E14A
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E0EF
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E39W
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E39W
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E04G
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E1RU
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E136
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2042E3YK
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E3E6
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E3E6
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E00V
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E03D
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E164
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2042E1Y7
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E3HR
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E3HR
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E01E
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E032
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2044E165
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2042E176
NW DTN CBR8 - CMTS Router C-BBS-NW SN: DTM202800G5
NW DTN CBR8 - CMTS Router C-BBS-NW SN: DTM202800G0
NW DTN CBR8 - CMTS Router C-BBS-NW SN: DTM202800G1
NW DTN CBR8 - CMTS Router C-BBS-NW SN: DTM202800FZ
NW DTN CBR8 - CMTS Router C-BBS-NW SN: DTM202800G3
NW DTN CBR8 - CMTS Router C-BBS-NW SN: FXS203605YB
NW DTN CBR8 - CMTS Router C-BBS-NW SN: FXS203605Z1
NW DTN CBR8 - CMTS Router C-BBS-NW SN: FXS203605R2
NW DTN CBR8 - CMTS Router C-BBS-NW SN: FXS203605WH
NW DTN CBR8 - CMTS Router C-BBS-NW SN: FXS203605RP
NW DTN CBR8 - CMTS Router C-BBS-NW SN: FXS202600D4
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E2R9
NW DTN CBR8 - CMTS Router C-BBS-NW SN: CAT2043E2P2
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Exhibit A2.4 - Hub Site Equipment

  
CNSE 10012A CMTS Router C-BBS-SE SN: SPE12290247
CNSE 10012A CMTS Router C-BBS-SE SN: CD160218013
CNSE 10012A CMTS Router C-BBS-SE SN: 13253104
CNSE 10012A CMTS Router C-BBS-SE SN: 13253092
CNSE 10012A CMTS Router C-BBS-SE SN: 13253116
CNSE 10012A CMTS Router C-BBS-SE SN: 13254664
CNSE 10012A CMTS Router C-BBS-SE SN: CAT1834E0LR
CNSE 10012A CMTS Router C-BBS-SE SN: 07A40F03EC775CD4
CNSE 10012A CMTS Router C-BBS-SE SN: UNIGEN-000008016
CNSE 10012A CMTS Router C-BBS-SE SN: CD160218014
CNSE 10012A CMTS Router C-BBS-SE SN: 13253104
CNSE 10012A CMTS Router C-BBS-SE SN: 13253092
CNSE 10012A CMTS Router C-BBS-SE SN: 13253116
CNSE 10012A CMTS Router C-BBS-SE SN: 13254664
CNSE 10012A CMTS Router C-BBS-SE SN: CAT831E05H
CNSE 10012A CMTS Router C-BBS-SE SN: 07A302035113DBB7
CNSE 10012A CMTS Router C-BBS-SE SN: UNIGEN-000006989
CNSE 10012A CMTS Router C-BBS-SE SN: CAT1252F04W
CNSE 10012A CMTS Router C-BBS-SE SN: CAT1247E0WQ
CNSE 10012A CMTS Router C-BBS-SE SN: CSGETG30531
CNSE 10012A CMTS Router C-BBS-SE SN: CAT110854SH
CNSE 10012A CMTS Router C-BBS-SE SN: FNS0830K310
CNSE 10012A CMTS Router C-BBS-SE SN: CAT11115DDG
CNSE 10012A CMTS Router C-BBS-SE SN: MDDSGTJ3036
CNSE 10012A CMTS Router C-BBS-SE SN: CAT1449E0J2
CNSE 10012A CMTS Router C-BBS-SE SN: MG80T2734
CNSE 10012A CMTS Router C-BBS-SE SN: CAT1441E1CP
CNSE 10012A CMTS Router C-BBS-SE SN: CAT1413E0DW
CNSE 10012A CMTS Router C-BBS-SE SN: CAT1510F098
CNSE 10012A CMTS Router C-BBS-SE SN: CAT1424E0CH
CNSE 10012A CMTS Router C-BBS-SE SN: MDDSGTJ3028
CNSE 10012A CMTS Router C-BBS-SE SN: CAT10305YX9
CNSE 10012A CMTS Router C-BBS-SE SN: FNS0830K303
CNSE 10012A CMTS Router C-BBS-SE SN: CAT1243E0NB
CNSE 10012A CMTS Router C-BBS-SE SN: CSGETG30045
CNSE 10012A CMTS Router C-BBS-SE SN: CAT1318E077
CNSE 10012A CMTS Router C-BBS-SE SN: XAN12D548566
CNSE 10012A CMTS Router C-BBS-SE SN: CAT1552E0WP
CNSE 10012A CMTS Router C-BBS-SE SN: CSGETG30445
CNSE 10012A CMTS Router C-BBS-SE SN: CSGETG30619
CNSE 10012A CMTS Router C-BBS-SE SN: CSGETG30587
CNSE 10012A CMTS Router C-BBS-SE SN: CAT1647E0L0
CNSE 10012A CMTS Router C-BBS-SE SN: CSGETG30243
CNSE 10012A CMTS Router C-BBS-SE SN: CSGETG30711
CNSE 10012A CMTS Router C-BBS-SE SN: CSGETG30779
CNSE 10012A CMTS Router C-BBS-SE SN: CAT1644E18V
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Exhibit A2.4 - Hub Site Equipment

CNSE 10012A CMTS Router C-BBS-SE SN: CSGETG30668
CNSE 10012A CMTS Router C-BBS-SE SN: CSGETG30760
CNSE 10012A CMTS Router C-BBS-SE SN: CSGETG30745
CNSE 10012A CMTS Router C-BBS-SE SN: CAT1530E0LS
CNSE 10012A CMTS Router C-BBS-SE SN: CSGETG30041
CNSE 10012A CMTS Router C-BBS-SE SN: CSGETG30586
CNSE 10012A CMTS Router C-BBS-SE SN: CSGETG30568
CNSE 10012A CMTS Router C-BBS-SE SN: CAT1716E05W
CNSE 10012A CMTS Router C-BBS-SE SN: XAN173274781
CNSE 10012A CMTS Router C-BBS-SE SN: XAN173274783
CNSE 10012A CMTS Router C-BBS-SE SN: CAT1716E03C
CNSE 10012A CMTS Router C-BBS-SE SN: XAN12D548562
CNSE 10012A CMTS Router C-BBS-SE SN: XAN12D548554
CNSE 10012A CMTS Router C-BBS-SE SN
CNSE 10012A CMTS Router C-BBS-SE SN
CNSE 10012A CMTS Router C-BBS-SE SN
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Exhibit A2.4 - Hub Site Equipment

CNSW 10012A CMTS Router C-BBS-SW SN: SPE121001GC
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1633F0D8
CNSW 10012A CMTS Router C-BBS-SW SN:
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1523F0FT
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1523F0FT
CNSW 10012A CMTS Router C-BBS-SW SN:
CNSW 10012A CMTS Router C-BBS-SW SN:
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1320F046
CNSW 10012A CMTS Router C-BBS-SW SN: JAB112903K0
CNSW 10012A CMTS Router C-BBS-SW SN: KNJOHN94515
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1413E06U
CNSW 10012A CMTS Router C-BBS-SW SN: FNS1016K036
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1246E07A
CNSW 10012A CMTS Router C-BBS-SW SN: MDDSGTJ3021
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1432E07V
CNSW 10012A CMTS Router C-BBS-SW SN: AGM124523M5
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1422E0PH
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1443E084
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1421F0B8
CNSW 10012A CMTS Router C-BBS-SW SN: JAE114201JB
CNSW 10012A CMTS Router C-BBS-SW SN: NHRZR00025
CNSW 10012A CMTS Router C-BBS-SW SN: CAT11065L4U
CNSW 10012A CMTS Router C-BBS-SW SN: XAN12D548555
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1231E0KH
CNSW 10012A CMTS Router C-BBS-SW SN: MDDSGTJ3030
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1510E0ZK
CNSW 10012A CMTS Router C-BBS-SW SN: 12WR03202292
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1644E17Y
CNSW 10012A CMTS Router C-BBS-SW SN: XAN12D548557
CNSW 10012A CMTS Router C-BBS-SW SN: GR1307189574
CNSW 10012A CMTS Router C-BBS-SW SN: XAN12D548565
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1647E0GV
CNSW 10012A CMTS Router C-BBS-SW SN: CSGETG30026
CNSW 10012A CMTS Router C-BBS-SW SN: XAN12D548556
CNSW 10012A CMTS Router C-BBS-SW SN: XAN12D548570
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1647E0G1
CNSW 10012A CMTS Router C-BBS-SW SN: CSGETG30706
CNSW 10012A CMTS Router C-BBS-SW SN: CSGETG30641
CNSW 10012A CMTS Router C-BBS-SW SN: XAN173274787
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1448E09S
CNSW 10012A CMTS Router C-BBS-SW SN: MDDSGTJ3024
CNSW 10012A CMTS Router C-BBS-SW SN: MDDSGTJ3033
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1716E00A
CNSW 10012A CMTS Router C-BBS-SW SN: XAN12D548564
CNSW 10012A CMTS Router C-BBS-SW SN: XAN12D548553
CNSW 10012A CMTS Router C-BBS-SW SN: CAT1716E04M
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Exhibit A2.4 - Hub Site Equipment

CNSW 10012A CMTS Router C-BBS-SW SN: MG80T3053
CNSW 10012A CMTS Router C-BBS-SW SN: MA1C5TPJL2389
CNSW 10012A CMTS Router C-BBS-SW SN:
CNSW 10012A CMTS Router C-BBS-SW SN:
CNSW 10012A CMTS Router C-BBS-SW SN:
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Exhibit A2.4 - Hub Site Equipment

CNDTN9912A - DTN Core Router C-DTN SN: FOC2020N1TX
CNDTN9912A - DTN Core Router C-DTN SN: FCO2020N1T2
CNDTN9912A - DTN Core Router C-DTN SN: FOC2019NADG
CNDTN9912A - DTN Core Router C-DTN SN: 00000MTC1021002F
CNDTN9912A - DTN Core Router C-DTN SN: FNS0830J882
CNDTN9912A - DTN Core Router C-DTN SN: FNS1014K01V
CNDTN9912A - DTN Core Router C-DTN SN: FNS1011R2ER
CNDTN9912A - DTN Core Router C-DTN SN: MDDSGTJ3032
CNDTN9912A - DTN Core Router C-DTN SN: CSGETG30790
CNDTN9912A - DTN Core Router C-DTN SN: AGS1028L44M
CNDTN9912A - DTN Core Router C-DTN SN: 00000MTC102102KR
CNDTN9912A - DTN Core Router C-DTN SN: AGS1020L00E
CNDTN9912A - DTN Core Router C-DTN SN: AGM1116Q1EZ
CNDTN9912A - DTN Core Router C-DTN SN: AGS1028L448
CNDTN9912A - DTN Core Router C-DTN SN: AGS1025L0T9
CNDTN9912A - DTN Core Router C-DTN SN: AGS1028L447
CNDTN9912A - DTN Core Router C-DTN SN: AGM114721R8
CNDTN9912A - DTN Core Router C-DTN SN: AGM124525KW
CNDTN9912A - DTN Core Router C-DTN SN: FNS0830K302
CNDTN9912A - DTN Core Router C-DTN SN: EOPGAM550357
CNDTN9912A - DTN Core Router C-DTN SN: CSSLRGC1325
CNDTN9912A - DTN Core Router C-DTN SN: CD160627361
CNDTN9912A - DTN Core Router C-DTN SN: CD160817014
CNDTN9912A - DTN Core Router C-DTN SN: FOC2019NAEA
CNDTN9912A - DTN Core Router C-DTN SN: FNS1016J0J6
CNDTN9912A - DTN Core Router C-DTN SN: FNS1016J0F6
CNDTN9912A - DTN Core Router C-DTN SN: 00000MTC102102MY
CNDTN9912A - DTN Core Router C-DTN SN:MDDSGTJ3029
CNDTN9912A - DTN Core Router C-DTN SN: AGS101252KN
CNDTN9912A - DTN Core Router C-DTN SN: XAN173274789
CNDTN9912A - DTN Core Router C-DTN SN: EOPGAM550353
CNDTN9912A - DTN Core Router C-DTN SN: CSSLRGC1334
CNDTN9912A - DTN Core Router C-DTN SN: CD160627356
CNDTN9912A - DTN Core Router C-DTN SN: CD160817015
CNDTN9912A - DTN Core Router C-DTN SN: FOC2019NACM
CNDTN9912A - DTN Core Router C-DTN SN: EOPGAM550354
CNDTN9912A - DTN Core Router C-DTN SN: CD160817017
CNDTN9912A - DTN Core Router C-DTN SN: CD160627360
CNDTN9912A - DTN Core Router C-DTN SN: CSSLRH30297
CNDTN9912A - DTN Core Router C-DTN SN: FOC2232NTTT
CNDTN9912A - DTN Core Router C-DTN SN: G1806127892
CNDTN9912A - DTN Core Router C-DTN SN: G1806127891
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Exhibit A2.4 - Hub Site Equipment

CNDTS9912A - DTS Core Router C-DTS SN: FOC2020N1U4
CNDTS9912A - DTS Core Router C-DTS SN: FOC2020N1U6
CNDTS9912A - DTS Core Router C-DTS SN: FOC2019NADF
CNDTS9912A - DTS Core Router C-DTS SN: XAN1BE967227
CNDTS9912A - DTS Core Router C-DTS SN: FNS11362179
CNDTS9912A - DTS Core Router C-DTS SN: ASZX00885
CNDTS9912A - DTS Core Router C-DTS SN: ASZX00905
CNDTS9912A - DTS Core Router C-DTS SN: XAN173274784
CNDTS9912A - DTS Core Router C-DTS SN: XAN1C7D33430
CNDTS9912A - DTS Core Router C-DTS SN: AGS1025LOTC
CNDTS9912A - DTS Core Router C-DTS SN: AGM114721SH
CNDTS9912A - DTS Core Router C-DTS SN: MG8072283
CNDTS9912A - DTS Core Router C-DTS SN: 12WR03202299
CNDTS9912A - DTS Core Router C-DTS SN: XAN12D548560
CNDTS9912A - DTS Core Router C-DTS SN: FNS1016J0J2
CNDTS9912A - DTS Core Router C-DTS SN: FR1307189575
CNDTS9912A - DTS Core Router C-DTS SN: MDDSGTJ3035
CNDTS9912A - DTS Core Router C-DTS SN: FR1307189578
CNDTS9912A - DTS Core Router C-DTS SN: FNSRMYPHQ2NTR
CNDTS9912A - DTS Core Router C-DTS SN: EOPGAM550358
CNDTS9912A - DTS Core Router C-DTS SN: CD160817020
CNDTS9912A - DTS Core Router C-DTS SN: CD160627354
CNDTS9912A - DTS Core Router C-DTS SN: CD160817019
CNDTS9912A - DTS Core Router C-DTS SN: FOC2019NACH
CNDTS9912A - DTS Core Router C-DTS SN: MDDSGTJ3025
CNDTS9912A - DTS Core Router C-DTS SN: XAN12D548552
CNDTS9912A - DTS Core Router C-DTS SN: FNS1016J0J4
CNDTS9912A - DTS Core Router C-DTS SN: FNS0830K316
CNDTS9912A - DTS Core Router C-DTS SN: FNS0829R6BS
CNDTS9912A - DTS Core Router C-DTS SN: EOPGAM550355
CNDTS9912A - DTS Core Router C-DTS SN: CSSLRH30247
CNDTS9912A - DTS Core Router C-DTS SN: CD160627357
CNDTS9912A - DTS Core Router C-DTS SN: CD160627359
CNDTS9912A - DTS Core Router C-DTS SN: FOC2019NABZ
CNDTS9912A - DTS Core Router C-DTS SN: CD160817016
CNDTS9912A - DTS Core Router C-DTS SN: CD160817018
CNDTS9912A - DTS Core Router C-DTS SN: CD160627358
CNDTS9912A - DTS Core Router C-DTS SN: CD160720588
CNDTS9912A - DTS Core Router C-DTS SN: FOC2118NG9X
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Exhibit A2.4 - Hub Site Equipment

CNNE 10012A CMTS Router C-BBS-NE SN: SPE132801G0
CNNE 10012A CMTS Router C-BBS-NE SN: CAT1424F05T
CNNE 10012A CMTS Router C-BBS-NE SN:
CNNE 10012A CMTS Router C-BBS-NE SN:
CNNE 10012A CMTS Router C-BBS-NE SN: CAT1442F06N
CNNE 10012A CMTS Router C-BBS-NE SN:
CNNE 10012A CMTS Router C-BBS-NE SN:
CNNE 10012A CMTS Router C-BBS-NE SN: CAT1619FOR2
CNNE 10012A CMTS Router C-BBS-NE SN: JAE12034XFQ
CNNE 10012A CMTS Router C-BBS-NE SN: FNS12021CS9
CNNE 10012A CMTS Router C-BBS-NE SN: FNS11362166
CNNE 10012A CMTS Router C-BBS-NE SN: ACNXCSZJL1207
CNNE 10012A CMTS Router C-BBS-NE SN: ASZX00906
CNNE 10012A CMTS Router C-BBS-NE SN: CAT1424E0AX
CNNE 10012A CMTS Router C-BBS-NE SN: FNSRMYPHQ2NTN
CNNE 10012A CMTS Router C-BBS-NE SN: CAT1318E0AM
CNNE 10012A CMTS Router C-BBS-NE SN: XAN12D548563
CNNE 10012A CMTS Router C-BBS-NE SN: CAT1337E0SY
CNNE 10012A CMTS Router C-BBS-NE SN: FNS0830K311
CNNE 10012A CMTS Router C-BBS-NE SN: CAT1451E09B
CNNE 10012A CMTS Router C-BBS-NE SN: CAT1444E0FL
CNNE 10012A CMTS Router C-BBS-NE SN: CAT1503F08U
CNNE 10012A CMTS Router C-BBS-NE SN: CAT1219E05Q
CNNE 10012A CMTS Router C-BBS-NE SN: MDDSGTJ3031
CNNE 10012A CMTS Router C-BBS-NE SN: CAT1219E073
CNNE 10012A CMTS Router C-BBS-NE SN: MDDSGTJ3019
CNNE 10012A CMTS Router C-BBS-NE SN: CAT1219E18P
CNNE 10012A CMTS Router C-BBS-NE SN: XAN1BE967226
CNNE 10012A CMTS Router C-BBS-NE SN: CAT1216E0X1
CNNE 10012A CMTS Router C-BBS-NE SN: XAN12D548561
CNNE 10012A CMTS Router C-BBS-NE SN: CAT1816E06V
CNNE 10012A CMTS Router C-BBS-NE SN: XAN1BE967225
CNNE 10012A CMTS Router C-BBS-NE SN: XAN1BE967345
CNNE 10012A CMTS Router C-BBS-NE SN: CAT1605E0QZ
CNNE 10012A CMTS Router C-BBS-NE SN: CAT1331E0KX
CNNE 10012A CMTS Router C-BBS-NE SN:
CNNE 10012A CMTS Router C-BBS-NE SN:
CNNE 10012A CMTS Router C-BBS-NE SN: 
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EXHIBIT A3 

HUB SITES LICENSE 

Section 1: Locations subject to License: 

SW Hub – 4102 South 74th Street, Tacoma WA 98409 

4,446 Sq. Ft fenced area. 
800 Sq. Ft building with HVAC system and generator backup power.  

SE Hub – 6301 East “N” Street, Tacoma WA 98404  

2,783 Sq. Ft fenced area. 
800 Sq. Ft building with HVAC system and generator backup power.  

NW Hub – 2402 Pearl Street, Tacoma WA 98406  

13,363 Sq. Ft fenced area. 
800 Sq. Ft building with HVAC system and generator backup power.  

NE Hub – 2431 Alexander Ave E., Fife WA 98424   

2,175 Sq. Ft fenced area. 
800 Sq. Ft building with HVAC system and generator backup power.  

DTS Hub – 2422 Commerce Street, Tacoma WA 98402  

15,912 Sq. Ft fenced area. 
1080 Sq. Ft building with HVAC system and generator backup power. 

DTN Hub – 1111 South Altheimer & S. Tacoma Way, 98405  

7,024 Sq. Ft fenced area. 
882 Sq. Ft building with HVAC system and generator backup power.  

Section 2: Access and Permitted Use 

(a) Operator shall have independent, 24-hour access from the nearest public right-of-way over 
Tacoma Power’s real property to each of the six secured Hub Site locations and buildings listed 
in Section 1 above. The Hub Site locations are located adjacent to Tacoma Power’s substations 
and can be entered through a locked gate without entering the substations. The Hub Site 
buildings are accessed through a locked card key access door. Operator employees and 
contractors will need authorization from Tacoma Power to obtain card keys for access. 

(b) Operator may use parking within the fenced area of a Hub Site location if it is available.  
Operator may also use off-street parking on Tacoma Power real property immediately outside the 
fenced area if available to temporarily park vehicles when accessing the Hub Site locations. 
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(c) Operator shall use the Hub Sites solely for the purpose of maintaining and utilizing existing  
Tacoma Power Commercial Fiber, Tacoma Power Commercial Coax, and Tacoma Power 
Commercial  Equipment and other personal property made available to Operator, for the 
installation, maintenance and use of After-Installed Assets pursuant to the terms of this Exhibit 
and the IRU Agreement , and to fulfil its maintenance obligations under Section 3 below. These 
Hub Sites shall not be used for storage of materials or tools or decommissioned or failed 
equipment or for co-location of third-party equipment. 

(d) Operator shall have use of all existing racks in the Hub Site, other than those reserved for the 
City of Tacoma Institutional Network and Tacoma Power. Racks reserved for City of Tacoma 
Institutional Network and for Tacoma Power, as well as the numbered racks available for 
Operator’s use, are identified for each Hub Site on Exhibit A3.1.  Operator may add racks within 
each of the Hub Sites in the open areas shown in Exhibit A3.1. Each Party shall have joint use of 
the Hub Sites and shall use appropriate lockable racks for housing of equipment it uses or install a 
secure cage. In either event, each Party shall be responsible for the security of the equipment it 
uses only.  

(e) Operator shall not interfere, or allow the operation of Tacoma Power Commercial Equipment 
it uses to interfere, with Tacoma Power or any other occupants of the Hub Sites.  

Section 3: Maintenance Responsibilities 

(a) Tacoma Power shall be responsible for maintaining, at its cost, the Hub Site exterior fence, the 
grounds of the fenced area, the structural elements of the buildings, and the exterior and roof of 
buildings as well as the electrical and any plumbing systems serving the building, the secured 
access system, security cameras and door and fire alarms which are monitored by Tacoma Power’s 
contract security team.  

(b) Operator shall not make physical alterations to the structural elements of the fences or buildings 
or alter the external paint color scheme without the prior written consent from Tacoma Power.   

(c) Operator shall be responsible for maintaining according to manufacturers’ specifications, and  
replacing, at its cost, the following ancillary systems and equipment at the Hub Sites: 

(i)        HVAC sufficient to maintain an ambient temperature of 65° F and relative 
noncondensing humidity. Operator’s maintenance will include recorded periodic HVAC 
inspection, filter replacement, equipment repair or replacement as needed. 

(ii)        Fire suppression system, either sprinkler system or other system that conforms to 
local, state, and federal laws and regulations. 

(iii)        Backup batteries, power supplies, or emergency generation to support all users 
of the Hub Site, including Tacoma Power and the City of Tacoma Institutional Network. 
Operator will be responsible for ongoing fueling, operations, maintenance, monitoring, 
repair, and replacement of this equipment. If Operator needs to perform upgrades to back 
up power equipment outside of any Hub Site building requiring more space than 
currently utilized within the Hub Site location, it will notify Tacoma Power. The Parties 
will work together to accommodate a solution that is both secure and accessible to 
Operator.  
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Exhibit A3.2 lists the existing ancillary systems and equipment at the Hub Sites.  

(a) Operator shall be responsible for general maintenance within the Hub Site buildings 
including lighting and bulb replacement, janitorial services, waste removal and sweeping, 
mopping, and polishing of floors to maintain cleanliness.  Operator shall further be responsible 
for replacing or repairing, to the reasonable satisfaction of Tacoma Power, any damage caused to 
the Hub Sites arising from the activities of Operator.  

Section 4: Commercial Power 

(a) The Hub Sites have the power feeds depicted in Exhibit A3.1. 

(b) Operator shall be responsible for the cost of commercial power for the Hub Site buildings and 
equipment pursuant to a separate power service contract with Tacoma Power.  If Operator needs 
additional power or any changes to existing power feeds at any Hub Site, such requests shall be 
made pursuant to that separate power service contract.  

Section 5: Term. 

This license is coterminous with the IRU Agreement. Upon the termination of the license, any 
and all improvements made by Operator (including any replacements of ancillary systems and 
equipment) shall become the property of Tacoma Power.  

Section 6: Defaults. Failure to comply with this Exhibit A3 is a Default. 
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EXHIBIT A3.1 

HUB SITE DRAWINGS 

 

[CONTENT ON ACCOMPANYING USB DRIVE] 
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EXHIBIT A3.2 

HUB SITE ANCILLARY SYSTEMS 
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Exhibit A3.2 - Ancillary Systems

Hub Sites & Head End

Hub Item Description Note

C-BBS-NW AC Unit
4ea 3 ton Mitsubishi Mr. slims with 
ceiling cassette indoor units

C-DTN AC Unit
2ea 6 ton bards with 1ea 2 ton Trane 
HP as backup

C-DTS AC Unit
2ea 3 ton Mitsubishi Mr. slims with 
wall mount indoor units

C-BBS-SE AC Unit 2ea 2 ton Trane HP 
C-BBS-SW AC Unit 2ea 2 ton Trane Hp

C-BBS-NW Fire Suppression System Fike, Model 10-063 Series
C-DTN Fire Suppression System Fike, Model 10-063 Series
C-DTS Fire Suppression System Fike, Model 10-063 Series

C-BBS-SE Fire Suppression System Fike, Model 10-063 Series
C-BBS-SW Fire Suppression System Fike, Model 10-063 Series

C-BBS-NW Generator Set + ATS CAT D50P1
C-DTN Generator Set + ATS CAT D50P1
C-DTS Generator Set + ATS CAT D50P1

C-BBS-SE Generator Set + ATS CAT D50P1
C-BBS-SW Generator Set + ATS CAT D50P1

Head End Generator Set

Cummins OSM11-G4 NR3, Engine ID 
# 35276711, Tank is 500 gallon model 
45066 pdf contains more detail

Head End Fire Suppression System

Chemetron Micro-1012  Fire System 
ID 09572 (serial number NA)

Head End Fire Suppression System

FIKE Model 10-052 Series, Fire 
system ID 09573 serial number 
971040005

Head End LAF Exide GT-31 One Flooded Battery String

C-DTN VRLA GNB Absolyte IIP 24-90A13 Hub String #1 external battery
C-DTN VRLA GNB Absolyte IIP 24-90A13 Hub String #2 external battery
C-DTN VRLA GNB Absolyte IIP 24-90A13 Hub String #3 external battery

C-DTS VRLA GNB Absolite IIP 520AH 24-90A13 Hub String #1 external battery
C-DTS VRLA GNB Absolite IIP 520AH 24-90A13 Hub String #2 external battery

C-BBS-NE VRLA GNB Absolyte IIP 24-90A13 Click! NE Hub String #1 external battery
C-BBS-NE VRLA GNB Absolyte IIP 24-90A13 Click! NE Hub String #2 external battery

  
C-BBS-NW VRLA GNB Absolyte IIP 24-90A13 Click! NW Hub String #1 external battery
C-BBS-NW VRLA GNB Absolyte IIP 24-90A13 Click! NW Hub String #2 external battery
C-BBS-NW VRLA GNB Absolyte IIP 24-90A13 Click! NW Hub String #3 external battery

  
C-BBS-SE VRLA GNB Absolyte IIP 24-90A13 Click! SE Hub String #1 external battery
C-BBS-SE VRLA GNB Absolyte IIP 24-90A13 Click! SE Hub String #2 external battery

  
  

C-BBS-SW VRLA GNB Absolyte IIP 24-90A13 Click! SW Hub String #1 external battery
C-BBS-SW VRLA GNB Absolyte IIP 24-90A13 Click! SW Hub String #2 external battery

C-DTN
INEX 48V 1.5K VA-1200W/Cordex CXRF 48-3.6kW 208-
277 VAC Invertor/Rectifier

C-DTS
INEX 48V 1.5K VA-1200W/Cordex CXRF 48-3.6kW 208-
277 VAC Invertor/Rectifier
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C-BBS-NE
INEX 48V 1.5K VA-1200W/Cordex CXRF 48-3.6kW 208-
277 VAC Invertor/Rectifier

C-BBS-NW
INEX 48V 1.5K VA-1200W/Cordex CXRF 48-3.6kW 208-
277 VAC Invertor/Rectifier

C-BBS-SE
INEX 48V 1.5K VA-1200W/Cordex CXRF 48-3.6kW 208-
277 VAC Invertor/Rectifier

C-BBS-SW
INEX 48V 1.5K VA-1200W/Cordex CXRF 48-3.6kW 208-
277 VAC Invertor/Rectifier

Head End
INEX 48V 1.5K VA-1200W/Cordex CXRF 48-3.6kW 208-
277 VAC Invertor/Rectifier
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EXHIBIT A4 

CONDUIT SPACE LICENSE 
 

Capitalized terms used herein but not defined shall have the meanings assigned to them in the 
IRU Agreement. 

 
BACKGROUND 

 
A. Tacoma Power is the owner of existing conduit located on real property and within public 

rights-of-way which is occupied in whole or in part by the Tacoma Power Commercial 
System or which is unoccupied but located within the Tacoma Power Commercial Service 
Area, all as depicted in Exhibit A2.2 to the IRU Agreement (“Conduit System”). 

 
B. Pursuant to the IRU Agreement, Operator has been granted an IRU in those portions of the 

Conduit System that are specified in the definitions of Tacoma Power Commercial Coax and 
the Tacoma Power Commercial Fiber. 
 

C. In connection with the grant of the IRU described in the IRU Agreement, Tacoma Power is 
willing to provide Operator with a non-exclusive license to occupy and use the unoccupied 
space in the portions of the Conduit System on Critical Routes, except for those portions of 
the Conduit System described in Exhibits A4.1 and A4.2 hereto (“Excluded Conduit”) for 
the purposes described hereinbelow (“Licensed Conduit Space”). 
 

ARTICLE 1 
 

LICENSE 

1.1 Tacoma Power grants Operator a non-exclusive license (“License”) to 
occupy and make use of the Licensed Conduit Space in order to install After-Installed 
Assets and otherwise to fulfill its obligations set forth in the IRU Agreement. A separate 
license shall be required for Operator to occupy or use the Licensed Conduit Space for 
any purpose not specifically contemplated by this License or the IRU Agreement.  

1.2 It is understood and agreed that Tacoma Power shall maintain legal title to 
the Conduit System, subject to the License granted herein in the Licensed Conduit 
Space, and the terms of the IRU Agreement. This License is not intended to nor shall it 
be interpreted to create or vest in Operator any leasehold, easement, or any other 
property rights or interests in the Licensed Conduit Space, the Conduit System, or any 
part thereof. 
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ARTICLE 2 
 

TERM 

2.1 This License is coterminous with the IRU Agreement. Upon the 
termination of this License, all rights of Operator to use the Licensed Conduit Space, or 
any part thereof, shall cease except to the extent allowed during the Post-Termination 
Period pursuant to the Continuity of Services Commitments in Exhibit O to the IRU 
Agreement. 

ARTICLE 3 
 

LICENSED CONDUIT SPACE ACCESS AND USE 

3.1 Access to Licensed Conduit Space for installation and maintenance of any 
After-Installed Assets placed in Licensed Conduit Space is governed by the terms and 
conditions set forth in Exhibits B, C and D of the IRU Agreement. 

3.2    Operator agrees to use the Licensed Conduit Space only in a manner 
consistent with the Underlying Rights and Use Restrictions, and that its rights shall in 
all respects be subject to the terms and conditions of the Underlying Rights and Use 
Restrictions. Operator agrees not to cause or allow to be caused any default under the 
Underlying Rights or Use Restrictions. 

3.3 Operator shall not use the Licensed Conduit Space in a way that interferes 
in any way with or adversely affects the use of the fibers or cable of any other person 
using the Conduit System. Operator acknowledges that the Conduit System includes or 
will include other participants, including Tacoma Power and other owners and users of 
telecommunication systems. 

3.4 Operator shall be responsible for the proper design of its cable and other 
equipment that occupies the Licensed Conduit Space. 

3.5 Except as provided in Section 7 of the IRU Agreement, Operator at its sole 
cost and expense, shall obtain and maintain any and all necessary easements, licenses, 
and building access agreements, as well as all governmental permits, licenses, 
easements, franchises and approvals that may lawfully be required by federal, state or 
local law, statute, regulation or ordinance and shall continuously comply with all such 
laws, statutes, regulations, or ordinances as may now or in the future be applicable to (1) 
its use of the Licensed Conduit Space; and (2) Operator’s other rights and obligations 
under this License. 

3.6 Tacoma Power’s right to relocate all or any portion of the Conduit System, 
or any of the facilities used or required in providing Operator with this License, shall be 
governed by Section 13 of the IRU Agreement. 

 

1913



 

EXECUTION COPY 

ARTICLE 4 
 

LICENSED CONDUIT SPACE 

4.1 Operator may not transfer or assign all or any part of its interest in this 
License or in the Licensed Conduit Space, in whole or in part, except in connection with the 
transfer or assignment of the IRU Agreement and subject to the requirements of Section 29 
of the IRU Agreement. 

ARTICLE 5 
 

DEFAULTS 

5.1 Failure to comply with this Exhibit A4 is a Default. 

ARTICLE 6 
 

NO WARRANTIES 

6.1 NOTWITHSTANDING ANY EXAMINATION OR INSPECTION 
MADE BY OPERATOR AND WHETHER OR NOT ANY PATENT OR LATENT 
DEFECT OR CONDITION WAS REVEALED OR DISCOVERED THEREBY, 
OPERATOR UNDERSTANDS IT IS OBTAINING USE OF THE LICENSED 
CONDUIT SPACE UNDER THIS LICENSE “AS IS” IN ITS CONDITION AS OF 
THE EFFECTIVE DATE. OPERATOR HEREBY WAIVES AND RELEASES ANY 
CLAIM OR ACTION AGAINST TACOMA POWER IN RESPECT OF OR 
RELATED TO THE CONDITION OF THE CONDUIT SYSTEM, INCLUDING ANY 
DEFECTS OR ADVERSE CONDITIONS NOT DISCOVERED OR OTHERWISE 
KNOWN BY OPERATOR AS OF THE EFFECTIVE DATE.  

6.2 TACOMA POWER MAKES NO WARRANTY TO OPERATOR OR 
ANY OTHER ENTITY, WHETHER EXPRESS, IMPLIED, OR STATUTORY, AS 
TO THE INSTALLATION, DESCRIPTION, QUALITY, MERCHANTABILITY, 
USEFUL LIFE, FUTURE ECONOMIC VIABILITY, OR FITNESS FOR ANY 
PARTICULAR PURPOSE OF ANY LICENSED CONDUIT SPACE, OR AS TO 
ANY OTHER MATTER, ALL OF WHICH WARRANTIES ARE HEREBY 
EXPRESSLY EXCLUDED AND DISCLAIMED. 
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EXHIBIT A4.1 

EXCLUDED CONDUIT (DOWNTOWN) 
 
 

Conduit housing Tacoma Power Commercial Fiber in the downtown corridor which is accessed 
via energized vaults as shown in Exhibit A4.1. 
 

[CONTENT ON ACCOMPANYING USB DRIVE] 
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EXHIBIT A4.2 

EXCLUDED CONDUIT (SOUTH) 
 

Innerduct and conduit in the Pacific fiber link portion of the Loveland (South) route as 
shown in Exhibit A4.2. 
 

[CONTENT ON ACCOMPANYING USB DRIVE] 
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EXHIBIT A5 
IP ACCEPTABLE USE POLICY 

Prohibited End User Activity  
Operator will use commercially reasonable efforts to create, maintain, publish and enforce a 
Customer Acceptable Use Policy for any of its customers who are permitted to use the IP 
addresses.  Operator’s Customer Acceptable Use Policy will require (i) end users connect 
systems to the Tacoma Power Commercial Network are free from viruses and other malware, (ii) 
end users will not use the assigned IP addresses to send unsolicited bulk or commercial 
messages, (iii) end users do not engage in activity that will improperly restrict or inhibit any 
other end user's normal use of the services, (iv) end users do not resell, share, or otherwise 
distribute the service or any portion thereof to any third party outside the physical location where 
the service is provided, (v) end users do not provide Internet access to others through a dial up 
connection, hosting of shell accounts over the Internet, distribution through wireless services, 
providing e-mail or news services, or news feeds, (vi) end users do not run programs or servers, 
which provide network services to others via the Tacoma Power Commercial Network, and (vii) 
end users do not host multi-user interactive services such as Web Hosting, E-mail hosting, or 
game servers or forums, etc. 
 
Prohibited Use or Inquiries  
Operator will receive and respond to incoming abuse or network inquiries associated with the IP 
addresses assigned under the IRU.  Incoming abuse or network inquiry may be delivered to 
Operator by e-mail or by other means and inquiries may include but not be limited to:  
 

1. Copyright infringement allegations 
2. Spam allegations 
2. Non-impacting but potentially malicious activity (for example, port scanning or  

  botnet participation) 
3. Network impacting activity 
4. Subpoena / warrant information requests 

 
Operator will daily monitor for incoming abuse or network inquiries.   Operator will respond to 
any incoming abuse allegations with a system of escalation for each subscriber beginning with a 
warning, then continuing to blockings (soft disconnects) and culminating with disconnection of 
service for end users who are not complying with the corrective actions requested by Operator.   
 
Subpoena/warrant information requests will be completed and returned to the requesting  agency 
by Operator under the Operator's standard procedures acceptable to receipt of such documents, 
but will be returned no later than in the time allotted by the requesting agency (provided the 
proper documents have been submitted in the proper form and manner). 
 
Operator will assume all responsibility for loss of use or interruption of use of Tacoma Public 
Utilities or City of Tacoma’s Class B IP Address range arising out of Operator’s use of the IP 
addresses assigned under the IRU Agreement under Section 2(c) of the IRU Agreement.  
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Return of IP Addresses  
Use of the assigned IP addresses is coterminous with the IRU Agreement, unless use of IP 
addresses is terminated early pursuant to Section 2(c) of the IRU Agreement. The IP Acceptable 
Use obligations contained in this Exhibit will terminate upon return to and receipt by Tacoma 
Power of all of the IP addresses assigned under the IRU Agreement.   
 
Defaults.  
Failure to comply with this Exhibit A5 is a Default.  
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EXHIBIT A6  
HEADEND LICENSE  

 
ARTICLE I 

 
DEFINITIONS 

1.1 Definitions. Capitalized terms not otherwise defined in the text of this Exhibit will 
have the meanings ascribed to them in the IRU Agreement. 

 
ARTICLE II 

TERM  

2.1 Term. The term of  the license granted by this Exhibit (the "Term") shall 
commence on the Effective Date and continue for a period of five (5) years, unless earlier 
terminated by either Party in accordance with the terms of this Exhibit.  

   

ARTICLE III 
 

LICENSE TO USE HEADEND SITE 

3.1 Headend Site. During the Term, TACOMA POWER grants OPERATOR a license 
to use and occupy the 1412 Sq. Ft building located at 3628 S. 35th St., Tacoma, WA 98409 and 
rooftop access to satellite dishes depicted in Exhibit A6.1 hereto (“Headend Site”) solely for the 
purpose of operating and maintaining the Headend Equipment listed in Exhibit A6.2, subject to 
the terms and conditions of this Exhibit.  

3.2 OPERATOR shall have 24-hour access to the Headend Site in accordance with the 
standard access and security policies and procedures established by TACOMA POWER.  

3.3 OPERATOR shall have use of all existing space in the Headend Site, except for 
Comm Shop Room separated and designated for use by TACOMA POWER. The Headend Site 
shall not be used for storage of tools, supplies or decommissioned or failed equipment. 

3.4 Maintenance Responsibilities 

3.4.1 TACOMA POWER shall be responsible for maintaining, at its cost, the 
exterior of the Headend Site as well as security cameras and doors and fire alarms which are 
monitored by TACOMA POWER’s contract security team.  

3.4.2 TACOMA POWER shall be responsible for maintaining backup batteries, 
power supplies, or emergency generation to support all users of the Headend Site. TACOMA 
POWER will be responsible for ongoing fueling, operations, maintenance, monitoring, repair, and 
replacement of this power equipment, including any upgrades to back up power equipment.  
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3.4.3 OPERATOR shall not make physical alterations to the structural elements 
of the Headend Site or alter the external paint color scheme.   

3.4.4 OPERATOR shall be responsible for maintaining, at its cost, the following 
at the Headend Site: 

(i)        HVAC sufficient to maintain an ambient temperature of 65° F and relative 
noncondensing humidity. 

(ii)        Fire suppression system, either sprinkler system or other system that conforms to 
local, state, and federal laws and regulations. 

3.5 OPERATOR’s maintenance of the Headend Site will include recorded periodic 
HVAC inspection, filter replacement, equipment repair or replacement as needed. 

3.6 OPERATOR’s maintenance of the Headend Site will include general maintenance 
of floors such as sweeping, mopping and polishing to maintain cleanliness.   

3.7 Default and Termination 

3.7.1 Events of Default. Failure to comply with this Exhibit is a Default.  

3.7.2 Action on Failure to Cure.  Upon the failure by the defaulting Party to cure 
any Default, the non-defaulting Party may: (i) pursue any remedies it may have under the IRU 
Agreement or applicable law or in equity relating to such Default; and (ii) terminate the license 
granted by this Exhibit.  

3.7.3 Termination by Operator. OPERATOR may terminate the license granted 
by this Exhibit upon thirty (30) calendar days’ written notice to TACOMA POWER. 

3.8 Removal of Headend Equipment. Upon termination of the license granted by this 
Exhibit for any reason, OPERATOR shall safely remove all Headend Equipment (excluding racks, 
enclosures and satellite dishes) and leave the Headend Site clear of any debris or damage, 
reasonable wear and tear excepted.  
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EXHIBIT A6.1  
HEADEND SITE DRAWING 
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EXHIBIT A6.2  
HEADEND EQUIPMENT 
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Exhibit A6.2 - Headend Equipment

Description Serial Number Object Type Manufacturer
XMA VOD Server - VOD On Demand RQNNA8V EG001315 - Aud/Video Server Arris
Disney/ESPN Catcher Server Dis/ESPN EG001315 - Aud/Video Server HP
MC Management Console KQDMMVW EG001315 - Aud/Video Server IBM
VOD Server Chassis Nvision #1 Nvision #1 EG001315 - Aud/Video Server Arris
VOD Server Chassis Nvision #2 Nvision #2 EG001315 - Aud/Video Server Arris
VOD Server Chassis Nvision #3 Nvision #3 EG001315 - Aud/Video Server Arris
VOD Server Chassis Nvision #4 Nvision #4 EG001315 - Aud/Video Server Arris
VOD Server Chassis Nvision #5 Nvision #5 EG001315 - Aud/Video Server Arris
VOD Server Local On-Demand FM 644220098 EG001315 - Aud/Video Server Sun Microsystem

CMC Digital Data Receiver F9999999 EG001136 - Receiver International DataCasting
CMC Digital Data Receiver F9999999 EG001136 - Receiver International DataCasting
Video Satellite Rcvr - Velocity HD F9999999 EG000830 - Optical Receiver Arris
Video Satellite Rcvr - ShoNExt HD F9999999 EG000830 - Optical Receiver Motorola
Matrix HE - Environmental Monitor HE - Webmon EN000040 - Master Controller Dantel
Advance Rcvr Transcoder - NBC Univer F9999999 EG001136 - Receiver Cisco
Advance Rcvr Transcoder - Sundance HD F9999999 EG001136 - Receiver Cisco
Pro Sat Rcvr - ShoTime/TMC HD F9999999 EG001136 - Receiver Motorola
Advance Rcvr Transcoder - HGTV/Food HD F9999999 EG001136 - Receiver Scientific Atlanta
Pro Sat Rcvr - Encore Esp F9999999 EG001136 - Receiver Motorola
Pro Satellite Rcvr - Nat Geo HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Rcvr - Pixl HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Rcvr - Discovery HD F9999999 EG001136 - Receiver Motorola
Advance Rcvr Transcoder - Travel HD F9999999 EG001136 - Receiver Cisco
TWC SD Intellistar Receiver F9999999 EG001136 - Receiver Intellistar
Spare - Satellite Receiver F9999999 EG001136 - Receiver Motorola
Commercial Integrated Sat Rcvr F9999999 EG001136 - Receiver Arris
Satellite Rcvr Video Cipher F9999999 EG001136 - Receiver Scientific Atlanta
Satellite Rcvr Multplex/Decrypter F9999999 EG001136 - Receiver General Instruments
Satellite Integrated Rcvr/Transcoder F9999999 EG001136 - Receiver Motorola
Advanced Recvr/Transcoder QVC HD F9999999 EG001136 - Receiver Cisco
Advanced Recvr/Transcoder Outside TV F9999999 EG001136 - Receiver Cisco
Advanced Recvr/Transcoder A&E HD F9999999 EG001136 - Receiver Cisco
Advanced Recvr/Transcoder A&E SD F9999999 EG001136 - Receiver Cisco
Pro Satellite Receiver - ESPN HD F9999999 EG001136 - Receiver Motorola
Advanced Recvr/Transcoder Root HD F9999999 EG001136 - Receiver Scientific Atlanta
Pro Satellite Receiver - ESPN SD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - ESPN2 F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - ESPN News F9999999 EG001136 - Receiver Motorola
Advanced Recvr/Transcoder AMC HD F9999999 EG001136 - Receiver Cisco
Multi Decryption Receiver - AMC SD F9999999 EG001136 - Receiver Scientific Atlanta
Pro Satellite Receiver - FX HD F9999999 EG001136 - Receiver Motorola
Advanced Recvr/Transcoder Starz F9999999 EG001136 - Receiver Motorola
Commercial Integrated Sat Rcvr F9999999 EG001136 - Receiver Arris
TWC SD Intellistar Receiver F9999999 EG001136 - Receiver Intellistar
Sat Receiver Multiplex/Decrypter F9999999 EG001136 - Receiver Motorola
Advanced Recvr/Transcoder Hallmark SD F9999999 EG001136 - Receiver Cisco
Program Receiver F9999999 EG001136 - Receiver Scientific Atlanta
Advanced Recvr/Transcoder Golf HD F9999999 EG001136 - Receiver Scientific Atlanta
Sat Receiver Multiplex/Decrypter F9999999 EG001136 - Receiver Motorola
HDTV Receiver/Decoder F9999999 EG001136 - Receiver KTECH
Pro Satellite Recevier - SyFy HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - BET SD F9999999 EG001136 - Receiver Motorola
Integrated Receiver/Decoder F9999999 EG001136 - Receiver Harmonic
Advanced Recvr/Transcoder CBUT HD F9999999 EG001136 - Receiver Cisco
Network Transport Receiver F9999999 EG001136 - Receiver Cisco
Pro Satellite Recevier   F9999999 EG001136 - Receiver Motorola
Program Receiver - Classic Arts F9999999 EG001136 - Receiver Scientific Atlanta
Program Receiver - Fox Business SD F9999999 EG001136 - Receiver Scientific Atlanta
Pro Satellite Receiver - Fox Business HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - Fox HD F9999999 EG001136 - Receiver Motorola
Program Receiver - QVC SD F9999999 EG001136 - Receiver Scientific Atlanta
Multi Decryption Receiver - Intl Net F9999999 EG001136 - Receiver Cisco
Advanced Recvr/Transcoder Golf HD F9999999 EG001136 - Receiver Cisco
Advanced Recvr/Transcoder Lifetime  & LMN HD UA 5987780-6 EG001136 - Receiver Scientific Atlanta
Pro Satellite Receiver - Discovery HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - ABC SD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - Disney SD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - Disney HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - CBS Sports SD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - Big Ten HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - BET Soul HD/MTV2 2054812109005730 EG001136 - Receiver Motorola
Pro Satellite Receiver - HBO HD F9999999 EG001136 - Receiver Arris
Pro Satellite Receiver - FS1 HD F9999999 EG001136 - Receiver Motorola
Program Receiver - Fox News SD F9999999 EG001136 - Receiver Scientific Atlanta
Pro Satellite Receiver - Fox News HD F9999999 EG001136 - Receiver Motorola
Advanced Program Receiver - WGN SD 36138021976 EG001136 - Receiver Cisco
Advanced Program Receiver - TVN PPV F9999999 EG001136 - Receiver Cisco
Multi Decryption Recevier - Fox Sports HD F9999999 EG001136 - Receiver Scientific Atlanta
Program Receiver - HSN HD F9999999 EG001136 - Receiver Scientific Atlanta
Pro Satellite Receiver F9999999 EG001136 - Receiver Arris
Program Recevier - Golf HD F9999999 EG001136 - Receiver Scientific Atlanta
Multi Decryption Receiver - Hallmark HD F9999999 EG001136 - Receiver Scientific Atlanta
Adv Receiver Transcoder - E! HD F9999999 EG001136 - Receiver Scientific Atlanta
Satellite Receiver F9999999 EG001136 - Receiver Arris
Program Receiver - KSTW SD F9999999 EG001136 - Receiver Scientific Atlanta
Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal
Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal
Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal
Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal
Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal
Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal
Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal
Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal
Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal
Splitter/Combiner Directional Coupler F9999999 EG000760 - Multiplexer Universal
TWC SD Intellistar Receiver F9999999 EG001136 - Receiver Chaparral
Commercial Integrated Sat Rcvr F9999999 EG001136 - Receiver Motorola

Headend Equipment
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Satellite Receiver Video Cipher F9999999 EG001136 - Receiver Cisco
Satellite Receiver Multiplex/Decrypter F9999999 EG001136 - Receiver Motorola
Sat Integrated Receiver/Transcoder F9999999 EG001136 - Receiver Scientific Atlanta
Advanced Receiver/Transcoder - QVC HD F9999999 EG001136 - Receiver Motorola
Advamced Recr/Transcoder - Outside TV F9999999 EG001136 - Receiver Motorola
Advanced Receiver/Transcoder - A&E HD F9999999 EG001136 - Receiver Arris
Advanced Receiver/Transcoder - A&E SD F9999999 EG001136 - Receiver Cisco
Pro Satellite Receiver - ESPN HD F9999999 EG001136 - Receiver Cisco
Adv Receiver Transcoder - Root HD F9999999 EG001136 - Receiver Cisco
Adv Receiver Transcoder - Pac 12 NAT F9999999 EG001136 - Receiver Cisco
Pro Satellite Rcvr - Starz HD F9999999 EG001136 - Receiver Motorola
Satellite Demodulator F9999999 EG000740 - Modulator Scientific Atlanta
Pro Satellite Receiver - Starz HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - MLB HD F9999999 EG001136 - Receiver Motorola
Satellite Receiver - Dest America HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - Fox Deportes HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - Fox Sports2 HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - Nat Geo SD/HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - ENC Action HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - IndieFlex HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - Cinemax HD F9999999 EG001136 - Receiver Motorola
Advanced Recvr Transcoder - Fusion HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - ESPN Deportes SD F9999999 EG001136 - Receiver Motorola
Pro Satellite Recevier - MoviePlex HD F9999999 EG001136 - Receiver Motorola
Satellite Demodulator F9999999 EG000740 - Modulator Scientific Atlanta
OneNet SE EAS Receiver F9999999 EG001136 - Receiver Monroe Electronics
Emergency Alert System  Server F9999999 EG001315 - Aud/Video Server IBM
Adv Receiver Transcoder - Reelz Channel F9999999 EG001136 - Receiver Cisco
Acterna - Stealth Sweep Transceiver F9999999 EZ000140 - Test Equip Acterna
Program Reciver - KCMS FM F9999999 EG001136 - Receiver Scientific Atlanta
Digital Tuner - 948 KING FM F9999999 EG001136 - Receiver Bogen
Universal Encoder  - Audio Encoder F9999999 EG001361 - Sequencer Sccopus
Digital Tuner - 951 KWJZ F9999999 EG001136 - Receiver Bogen
Digital Tuner - 957 KIRO F9999999 EG001136 - Receiver Bogen
Digital Tuner - 956 KXXD F9999999 EG001136 - Receiver Bogen
Digital Tuner - 953 KKWF F9999999 EG001136 - Receiver Bogen
Universal Encoder - Audio Encoder F9999999 EG001361 - Sequencer Scopus
AM/FM Stereo Tuner - 958 KRWM F9999999 EG001136 - Receiver Toa Electronics
Digital Tuner - Spare F9999999 EG001136 - Receiver Bogen
Universal Encoder - Audio Encoder F9999999 EG001361 - Sequencer Scopus

EXECUTION COPY Page 2 of 5

1926



Exhibit A6.2 - Headend Equipment

Digital Tuner - 949 KPLU F9999999 EG001136 - Receiver Bogen
Digital Tuner - 950 KUOW F9999999 EG001136 - Receiver Bogen
Digital Tuner - 960 KUTI F9999999 EG001136 - Receiver Bogen
Digital Aud/Vid Encoder/Decoder F9999999 EG001361 - Sequencer Radiant
Digital Tuner - Spare F9999999 EG001136 - Receiver Bogen
Digital Tuner - Spare F9999999 EG001136 - Receiver Bogen
Digital Tuner - Spare F9999999 EG001136 - Receiver Bogen
Digital Tuner - Spare F9999999 EG001136 - Receiver Bogen
Digital Tuner - Spare F9999999 EG001136 - Receiver Bogen
Digital Tuner - Spare F9999999 EG001136 - Receiver Bogen
Digital Tuner - Spare F9999999 EG001136 - Receiver Bogen
XMS Ad Splicer - Server 1 F9999999 EG000110 -Network Server Arris
XMS Ad Splicer - Server 2 F9999999 EG000110 -Network Server Arris
EGT Encoder 1 - TVC/QVC F9999999 EG001361 - Sequencer EGT
EGT Encoder 2 - Reelz/NASA/KIRO F9999999 EG001361 - Sequencer EGT
EGT Encoder 3 - FXX/Big Ten F9999999 EG001361 - Sequencer EGT
EGT Encoder 4 - TVW/TV Tacoma F9999999 EG001361 - Sequencer EGT
EGT Encoder 5 - KCTS/KING F9999999 EG001361 - Sequencer EGT
EGT Encoder 6 - KCPQ/PCTV F9999999 EG001361 - Sequencer EGT
EGT Encoder 7 - KOMO/KSTW F9999999 EG001361 - Sequencer EGT
EGT Encoder 8 - KUNS/Disney F9999999 EG001361 - Sequencer EGT
EGT Encoder 9 - Test/Classic Arts F9999999 EG001361 - Sequencer EGT
EGT Encoder 10 - Spare F9999999 EG001361 - Sequencer EGT
EGT Encoder 11 - Spare F9999999 EG001361 - Sequencer EGT
EGT Encoder 12 - Spare F9999999 EG001361 - Sequencer EGT
EGT Encoder 13 - Spare F9999999 EG001361 - Sequencer EGT
Network Performance Tool Server F9999999 EG001315 - Server Aud/Vid Dell
Satellite Receiver - KLS 2 KLS 2 EG001136 - Receiver General Instruments
Satellite Receiver - KLS 1 KLS 1 EG001136 - Receiver General Instruments
Network Controller - 1 F9999999 EN000010 - Controller Motorola
Network Controller - 2 F9999999 EN000010 - Controller Motorola
Digital Addressable Controller (DAC) F9999999 EN000040 - Master Controller Motorola
CASMR - Conditional Access System F9999999 EN000040 - Master Controller HP
Avocent Autoview 3008 F9999999 EN000010 - Controller Avocent
Modular Receiver/Decoder F9999999 EG001136 - Receiver Sencore
Satellite Receiver - KCPQ Ch. 13 F9999999 EG001136 - Receiver Tandberg
Pro Receiver/Decoder - KOMO F9999999 EG001136 - Receiver KTECH
Pro Receiver/Decoder - KIRO F9999999 EG001136 - Receiver KTECH
Pro Receiver/Decoder - KING F9999999 EG001136 - Receiver KTECH
Pro Receiver/Decoder - KSTW F9999999 EG001136 - Receiver KTECH
Pro Receiver /Decoder - KONG F9999999 EG001136 - Receiver KTECH
Pro Receiver /Decoder - KZJO F9999999 EG001136 - Receiver KTECH
Pro Receiver /Decoder - Spare F9999999 EG001136 - Receiver KTECH
Pro Receiver /Decoder - NASA F9999999 EG001136 - Receiver KTECH
Pro Receiver /Decoder - KUNS F9999999 EG001136 - Receiver KTECH
Pro Receiver /Decoder - KUNS2/Mundo F9999999 EG001136 - Receiver KTECH
Pro Receiver /Decoder - KWPX F9999999 EG001136 - Receiver KTECH
ASI Splitter F9999999 EG000217 - Combiner MegaHertz
Smartstream Device Manager F9999999 EG001315 - Server Arris
Remote Addressable DANIS/DLS (RADD) F9999999 EG001315 - Server CSS/RADD
KLS 3000/CPMS F9999999 EG001315 - Server KLS 3000
Pro Receiver/Decoder - TV Tacoma F9999999 EG001136 - Receiver KTECH
Pro Receiver/Decoder - PCTV F9999999 EG001136 - Receiver KTECH
Pro Receiver/Decoder - Spare F9999999 EG001136 - Receiver KTECH
Pro Receiver/Decoder - Spare F9999999 EG001136 - Receiver KTECH
Satellite Receiver - KCPQ Ch. 13 F9999999 EG001136 - Receiver Tandberg
Pro Receiver/Decoder - Spare F9999999 EG001136 - Receiver KTECH
Pro Receiver/Decoder - Spare F9999999 EG001136 - Receiver KTECH
APEX Edge QAM - 1 F9999999 EG000100 - Switch Motorola
APEX Edge QAM - 2 F9999999 EG000100 - Switch Motorola
APEX Edge QAM - 3 F9999999 EG000100 - Switch Motorola
APEX Edge QAM - 4 F9999999 EG000100 - Switch Motorola
MPEG Transport Stream Monitor F9999999 EG000760 - Multiplexer Tetronix
Vecima - IP to Analog Edge Decoder 1 F9999999 EG000740 - Modulator Vecima - 1
Vecima - IP to Analog Edge Decoder 2 F9999999 EG000740 - Modulator Vecima - 2
Vecima - IP to Analog Edge Decoder 3 F9999999 EG000740 - Modulator Vecima - 3
HE Redundant Amplifier System - UP F9999999 EG000120 - Amplifier QRF - 1
HE Redundant Amplifier System - UP Pr F9999999 EG000120 - Amplifier QRF - 2
He Redundant Amp System - UP Bkup F9999999 EG000120 - Amplifier QRF - 3
CPAT - Dual Band Signal Generator F9999999 EG001575 - Test Generator Effigis
TelVue HyperCaster B-100 IPTV F9999999 EG000120 - Amplifier TelVue
Pro Satellite Receiver - SHO/SHO2 F9999999 EG001136 - Receiver Motorola
TelVue HyperCaster B-100 IPTV F9999999 EG000120 - Amplifier TelVue
Remote Service Analyzer RSAM F9999999 EZ000140 - Test Equip JDSU
MPEG Video Probe Analyzer F9999999 EZ000140 - Test Equip JDSU
Advanced Rcvr Transcoder - Oxygen SD F9999999 EG001136 - Receiver Cisco
Advanced Rcvr Transcoder - Sprout SD F9999999 EG001136 - Receiver Cisco
Advanced Rcvr Transcoder - Bravo SD F9999999 EG001136 - Receiver Cisco
Advanced Rcvr Transcoder - CNBC HD F9999999 EG001136 - Receiver Cisco
Advanced Rcvr Transcoder - SyFy HD F9999999 EG001136 - Receiver Cisco
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Advanced Rcvr Transcoder - USA HD F9999999 EG001136 - Receiver Cisco
Advanced Rcvr Transcoder - NFL Redzone HD F9999999 EG001136 - Receiver Cisco
Advanced Rcvr Transcoder - NFL HD F9999999 EG001136 - Receiver Cisco
Adv Program Receiver - MBC Korea SD F9999999 EG001136 - Receiver Motorola
Advanced Rcvr Transcoder - NBC Univesal F9999999 EG001136 - Receiver Cisco
MPEG Transport Stream Monitor F9999999 EG000760 - Multiplexer Tektronix
Sunrise Telecom Spectrum Analyzer F9999999 EZ000140 - Test Equip Sunrise Telecom
Sunrise Telecom Spectrum Analyzer F9999999 EZ000140 - Test Equip Sunrise Telecom
Multicom Optical Transmitter F9999999 EG000850 - Optical Transmitter Multicom
Pro Satellite Receiver - SHORTS HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - HSN SD F9999999 EG001136 - Receiver Scientific Atlanta
Adv Rcvr Transcoder - YouTooAmerica F9999999 EG001136 - Receiver Cisco
Adv Rcvr Transcoder - FYI HD F9999999 EG001136 - Receiver Cisco
Adv Rcvr Transcoder - MTV/Spike HD F9999999 EG001136 - Receiver Cisco
Adv Rcvr Transcoder - CMT HD F9999999 EG001136 - Receiver Cisco
Adv Rcvr Transcoder - VH1/Comedy HD F9999999 EG001136 - Receiver Cisco
Adv Rcvr Transcoder - NICK HD F9999999 EG001136 - Receiver Cisco
Satellite Receiver - HITS 14 F9999999 EG001136 - Receiver General Instruments
RF L-Band Splitter (Active) F9999999 EG000217 - Combiner Qunitech
RF L-Band Splitter (Passive) F9999999 EG000217 - Combiner Quintech
RF L-Band Splitter (Passive) F9999999 EG000217 - Combiner Quintech
Splitter/Combiner Directional Coupler F9999999 EG000217 - Combiner ADC Telecommunictions
Splitter/Combiner Directional Coupler F9999999 EG000217 - Combiner ADC Telecommunictions
Splitter/Combiner Directional Coupler F9999999 EG000217 - Combiner ADC Telecommunictions
LNB Power Supply F9999999 ED000250 - UPS Quintech
Satellite Receiver - MoviePlex SD/Starz F9999999 EG001136 - Receiver Arris
Pro Satellite Rcvr - ESPN Classics F9999999 EG001136 - Receiver Motorola
Combiner - IP to ASI Convertor F9999999 EG000217 - Combiner Advanced Digital Inc
Adv Rcvr Trnscoder - Life/Mil HD F9999999 EG001136 - Receiver Cisco
Program Receiver - The Word HD F9999999 EG001136 - Receiver Scientific Atlanta
Satellite Receiver - Destination America F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - OWN HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - Disney Jr HD F9999999 EG001136 - Receiver Motorola
Satellite Receiver - Food Net/HGTV HD F9999999 EG001136 - Receiver General Instruments
Satellite Receiver - Playboy HD F9999999 EG001136 - Receiver Motorola
Integrated Receiver/Decoder - Music Choice F9999999 EG001136 - Receiver Harmonic
LADI - Music Choice Inserter F9999999 EG001315 - Server Aud/Vid EAS System
Program Receiver - Jewelry SD 25806144 EG001136 - Receiver Scientific Atlanta
Digital Media Receiver F9999999 EG001136 - Receiver Wegener
Program Receiver - Jewelry Spare Recvr F9999999 EG001136 - Receiver Scientific Atlanta
CherryPicker Application Platform #6 F9999999 EG00760 - Multiplexer Motorola
CherryPicker Application Platform #1 F9999999 EG00760 - Multiplexer Motorola
CherryPicker Application Platfomr #8 F9999999 EG00760 - Multiplexer Motorola
CherryPicker Applications Platform #9 F9999999 EG00760 - Multiplexer Motorola
Cherry Picker Applications Platform #10 F9999999 EG00760 - Multiplexer Motorola
CherryPicker Applications Platform Spare F9999999 EG00760 - Multiplexer Motorola
Multiple Decryption Recvr - TNT/Toons SD F9999999 EG001136 - Receiver Scientific Atlanta
Advanced Recvr Transcoder - TV Japan F9999999 EG001136 - Receiver Cisco
MPEG/IRD Satellite Receiver - HD Net HD F9999999 EG001136 - Receiver Wegener
Pro Satellite Receiver - HRTV HD F9999999 EG001136 - Receiver Motorola
Pro Satellite Receiver - CSPAN2 HD F9999999 EG001136 - Receiver Motorola
Broadband Multimedia Service Router #2 F9999999 EG001230 - Router (Net App) BigBand
CherryPicker Applications Platform #2 F9999999 EG00760 - Multiplexer Motorola
CherryPicker Applications Platform #3 F9999999 EG00760 - Multiplexer Motorola
CherryPicker Applications Platform #7 F9999999 EG00760 - Multiplexer Motorola
CherryPicker Applications Platform #4 F9999999 EG00760 - Multiplexer Motorola
CherryPicker Applications Platform #5 F9999999 EG00760 - Multiplexer Motorola
QAM Edge Encryptor Modulator #7 F9999999 EG00740 - Modulator Motorola
QAM Edge Encryptor Modulator #1 F9999999 EG00740 - Modulator Motorola
QAM Edge Encryptor Modulator #2 F9999999 EG00740 - Modulator Motorola
QAM Edge Encryptor Modulator #3 F9999999 EG00740 - Modulator Motorola
QAM Edge Encryptor Modulator #4 F9999999 EG00740 - Modulator Motorola
SMU Control Server - Primary F9999999 EG001315 - Server Arris
SMU Control Server - Backup F9999999 EG001315 - Server IBM
Broadband Multimedia Service Router #1 F9999999 EG001230 - Router (Net App) BigBand

Demodulator Convertor #1 2722035 EG000280 - Demodulator Wel IAV
Demodulator Convertor #2 2722063 EG000280 - Demodulator Wel IAV
Demodulator Convertor #3 2722069 EG000280 - Demodulator Wel IAV
Dish 1 serial 1005910  4.5 meter dishes Brand Scientific Atlanta model 8345
Dish 2 serial 1007240  4.5 meter dishes Brand Scientific Atlanta model 8346
Dish 3 serial 1006545  4.5 meter dishes Brand Scientific Atlanta model 8347
Dish 4 serial 1005880  4.5 meter dishes Brand Scientific Atlanta model 8348
Dish 5 serial 100655? The last digit is un-readable  4.5 meter dishes Brand Scientific Atlanta model 8349

3813522 Patriot 3.8 had a decal with a Part number of PRT-380
3814298 Patriot 3.8 had a decal with a Part number of PRT-380

24'x13'6" Airscreen AeroPro Pro system including:
inflatable outdoor movie screen

inflatable frame, lower panel
front projection surface

screen bungee ties
high pressure blower

black nylon high tension tethers
heavy duty carry bag 

four steel stakes
deluxe repair kit

manual
Aeropro Pro HD console & sound system

heavy duty ATA rated road case
triple screen LCD monitor

BlueRay and progresive scan DVD players 
HD video switcher

pro quality rack mounted audio mixer with iPod dock
power conditioner and surge protector with two lamps

microphone
audio and video cables

PRO speaker system 

The dishes on the roof are a mix of 3.7 meter Loral Skynet or DH, and 3.8 meter Patriot.  Plus the steerable dish which I think is a 3.7 
meter Chaparral but again no markings.
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Projector w/case and stand
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EXHIBIT A7  

INSTALLED CUSTOMER PREMISES EQUIPMENT   
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Exhibit A7 - Customer Premises Equipment

Model quantity (in home)
DCX3200 7281

DCX3510 1094

MG1 722

Mini 871

MG2 485

Set Top Boxes
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EXHIBIT B 
SAFEGUARDING TACOMA POWER’S USE OF CRITICAL UTILITY FIBER 

1. DEFINITIONS 
 

(a) “Critical Route” means any route of Tacoma Power Commercial Fiber that includes Utility 
Fiber in the same sheath or fiber bundle anywhere along the route and any route of Tacoma 
Power Commercial Coax that includes Utility Fiber in the same conduit.  Critical Routes as of 
the Effective Date are provided in Exhibit B1.  
 
(b) For the purposes of Exhibits B and C, “Fiber Maintenance” means any activities undertaken 
to maintain the fiber in working order and to make use of the fiber, including but not limited to 
regular patrol of the fiber; maintenance of a “Call-Before-You-Dig” program and all required 
and related locates; maintenance of sign posts along the Tacoma Power Commercial System with 
the number of the local “Call-Before-You-Dig” organization; infrastructure repair; splicing; 
emergency restoration; pole transfers; road projects and overhead-underground conversions; 
cable restoration; reattachment; moves; make-ready compliance; route-relocation; and other 
standard processes undertaken by communications infrastructure owners. The term includes 
replacement of Tacoma Power Commercial Fiber only under the limited circumstances described 
in Sections 6 and 7 of Exhibit C.  
 
(c) “Non-Critical Route” means a route of the Tacoma Power Commercial Fiber that does not 
share a fiber bundle or sheath with Utility Fiber at any point along the route and any route of 
Tacoma Power Commercial Coax that does not include Utility Fiber in the same conduit.   Non-
Critical Routes as of the Effective Date are identified in Exhibit B2. 
 
(d) “Utility Fiber” means the fiber in the Fiber System that provides substantial and essential 
support for Tacoma Power’s communications functions and assets as an electrical power utility, 
and includes both dark and lit fibers.  

  
2. MAINTENANCE OF TACOMA POWER COMMERCIAL FIBER ON CRITICAL 

ROUTES.  

(a) The Parties agree that Operator shall not have access to the Tacoma Power Commercial Fiber 
or After-Installed Assets in conduit on Critical Routes except as provided in this Exhibit B.  

(b) With respect to any components of the Tacoma Power Commercial Fiber on Critical Routes, 
Operator will not provide Fiber Maintenance. Rather, solely Tacoma Power, at its cost (except as 
provided herein), will provide all Fiber Maintenance during the Term in accordance with the 
Service Level Agreement attached hereto as Exhibit C.   

(c) In the event that Tacoma Power ceases using Utility Fiber on a Critical Route and wants to 
re-designate the route, the Parties agree to negotiate in good faith to develop a plan for 
expanding Operator’s access to the Tacoma Power Commercial Fiber and reducing Tacoma 
Power’s Fiber Maintenance obligations. 

(d) All other rights and obligations with respect to the Tacoma Power Commercial System 
maintenance on Critical Routes are addressed in Exhibit D.   
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3. SPLICING SERVICES FOR TACOMA POWER COMMERCIAL FIBER IN THE 
SAME SHEATH OR FIBER BUNDLE WITH UTILITY FIBER/SERVICES FOR 
REMOVAL OR REPLACEMENT OF FIBER/COAX CABLE IN CONDUIT ON 
CRITICAL ROUTES 

(a) Operator shall not access splice panels or fiber access points for Tacoma Power Commercial 
Fiber on Critical Routes. Rather, Tacoma Power will provide qualified staff to Operator upon 
request to provide splicing services and services for removal or replacement of fiber/coax cable 
in conduit on Critical Routes.   

(b) If Operator chooses to build new splicing access points for its own use for Tacoma Power 
Commercial Fiber on Critical Routes so as to separate Tacoma Power Commercial Fiber access 
points from Tacoma Power Utility Fiber access points, Tacoma Power will provide qualified 
staff to provide this construction service to Operator upon request.  

(c) All requests for splicing services pursuant to this Section 3 shall be in writing and provide at 
least ten (10) Business Days’ notice of the desired service date. Services will be performed at a 
time of mutual agreement between Tacoma Power and Operator. 

(d) Operator will be invoiced for splicing services based on the price schedule in Section 5 of 
this Exhibit and shall pay invoices within thirty (30) days of receipt. 

4. WORK IN ENERGIZED VAULTS 

(a) For safety and regulatory compliance reasons, only qualified Tacoma Power staff may access 
Tacoma Power Commercial Fiber splice cases that are contained within energized vaults 
(estimated as approximately 4% of total access points in the Tacoma Power Commercial 
System). In the event that Operator needs to access assets in energized vaults, Tacoma Power 
will provide qualified staff to provide access services to Operator upon request. 

(b) All requests for access pursuant to this Section 4 shall be in writing and provide at least five 
(5) Business Days’ notice of the desired access date. Access will be provided at a time of mutual 
agreement between Tacoma Power and Operator. 

(c) Operator will be invoiced for access services based on the price schedule in Section 5 of this 
Exhibit and shall pay invoices within thirty (30) days of receipt. 

 

5. TACOMA POWER’S PRICE SCHEDULE 
 

The rates described below are for work performed in 2019. All amounts listed below are 
calculated using Tacoma Power’s 2019 SAP loaded rates with equipment and materials. The 
Parties recognize and agree that Tacoma Power may adjust the below amounts periodically to 
reflect future changes in Tacoma Power’s SAP loaded rates with equipment and materials, or any 
future methodology commonly used by Tacoma Power for calculation of loaded rates with 
equipment and materials. Operator will be provided thirty (30) days’ written notice of any such 
changes.      
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Work Item Description Measured By Cost 

1. Fusion Fiber 
Splicing 
(Existing Splice 
Case) 

Labor, materials and equipment 
required for fusion splicing, including 
dress and storage of unspliced fibers 
within the splice tray. A minimum of 
24 fiber splices will be performed at 
each location. Provide electronic 
documentation and analysis of each 
splice. Includes installation of splice 
cases and storage loops with 
snowshoes, grounding and bonding of 
all equipment. Encapsulate and flash 
test as required. Support and secure 
per manufacture’s specifications.  

Per fiber splice, 
tested and 
documented 

$37.00 

2. Fusion Fiber 
Splicing (Mid-
Entry, Create 
Splice Case) 

All labor, materials and equipment 
costs necessary to de-lash and re-lash 
system up to 1000’, retrieve fiber 
storage, prepare mid-entry case, 
fusion splicing, including dress and 
storage of unspliced fibers within the 
splice tray. A minimum of 24 fiber 
splices will be performed at each 
location. Provide electronic 
documentation and analysis of each 
splice. Includes installation of splice 
cases and storage loops with 
snowshoes, grounding and bonding of 
all equipment. Encapsulate and flash 
test as required. Support and secure 
per manufacture’s specifications. 
Includes all safety measures and 
traffic control. 

Per fiber splice, 
tested and 
documented 

$77.00 
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Work Item Description Measured By Cost 

3. Fusion Fiber 
Splicing (at Hub 
Site and 
Headend 
Buildings) 

All costs associated with the labor, 
materials and equipment necessary 
for fusion splicing to be performed at 
hub and headend locations, including 
dress and storage of unspliced fibers 
within the splice tray. A minimum of 
96 fiber splices will be performed at 
each location. Provide electronic 
documentation and analysis of each 
splice. Includes installation of splice 
cases and storage loops, grounding 
and bonding of all equipment. 
Encapsulate and flash test as required. 
Support and secure per 
manufacturer’s specifications.  

Per fiber splice, 
tested and 
documented 

$16.00 

4. Access 
Management – 
Access 
Energized 
Power Vaults 

All costs for labor, materials and 
equipment to provide escorted access 
to Tacoma Power energized vaults in 
the downtown business network. This 
unit includes a composite crew of 
Wire and HFC personnel, who would 
perform work.  

Time and 
Materials (Per 
hour, five-
Person Crew) 

$541.00 

5. Remove or 
Replace 
Fiber/Coax 
Cable in Shared 
Critical Route 
Conduit 

All costs for labor and equipment to 
remove existing cables or pull new 
customer provided cables in existing 
critical route shared conduits. This 
unit includes a composite crew of 
HFC personnel, who would perform 
work on behalf of partner. 

Time and 
Equipment  
(Per hour, four-
Person Crew) 

$365.00 

 

6. REMEDIES FOR NON-COMPLIANCE 

(a) Operator’s sole remedy for any violation of Section 2 of this Exhibit by Tacoma Power is 
limited to the liquidated damages specified in the Service Level Agreement (Exhibit C). 

(b) In the event that Tacoma Power discovers a Default of an obligation in this Exhibit by 
Operator that poses an imminent public safety concern or threat to the safety of Tacoma Power 
operations, Tacoma Power may take corrective action to address the Default without prior notice 
to Operator, and invoice Operator for the cost of such corrective action. 
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(c) In the event that Operator commits repeated Defaults of this Exhibit, Tacoma Power shall 
have the right to give notice to terminate this IRU Agreement pursuant to Section 21(g) of this 
IRU Agreement.   
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EXHIBIT B1  
MAP OF CRITICAL ROUTES AS OF EFFECTIVE DATE 

 
[CONTENT ON ACCOMPANYING USB DRIVE] 
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EXHIBIT B2  
BOOK OF NON-CRITICAL ROUTES AS OF EFFECTIVE DATE 

 
[CONTENT ON ACCOMPANYING USB DRIVE] 
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EXHIBIT C 
SERVICE LEVEL AGREEMENT (“SLA”) 

Section 1 Fiber Maintenance 

a) Tacoma Power will perform all Fiber Maintenance for Tacoma Power 
Commercial Fiber on Critical Routes, including Scheduled Maintenance and Unscheduled 
Maintenance, as defined herein. Operator shall have access to the Tacoma Power 
Commercial Fiber, consistent with the IRU Agreement and Exhibits, during the performance 
of any Scheduled Maintenance or Unscheduled Maintenance so long as this requirement does 
not interfere with Tacoma Power’s ability to perform its obligations under this SLA.  

b) Planned, non-emergency and routine Maintenance ("Scheduled Maintenance") 
will be performed at the times determined by Tacoma Power in its sole discretion, except if it 
is reasonably expected to produce any signal discontinuity for Tacoma Power Commercial 
Fiber, in which case the schedule shall be coordinated with Operator pursuant to Section 4 
below. 

c) Tacoma Power will perform unplanned, emergency or non-routine Maintenance, 
demand call-out, and repair (“Unscheduled Maintenance”) for Tacoma Power Commercial 
Fiber on the Critical Routes, subject to the terms of this SLA. Unscheduled Maintenance 
includes the following activities: 

i. Respond to troubleshooting requests from Operator.  

ii. Respond to any notification from Operator or notification from any third party of 
a Fault (as defined below) on the Critical Routes, or any event imminently likely 
to cause a Fault on Critical Routes or demand maintenance requested by Operator.  

iii. Respond to any potential service-affecting situation to prevent any Fault on 
Critical Routes. 

iv. Operator shall immediately report the need for Unscheduled Maintenance to 
Tacoma Power in accordance with procedures promulgated by Tacoma Power 
from time to time. Tacoma Power shall log the time of Operator’s report, verify 
the problem and dispatch personnel to take corrective action in accordance with 
this SLA. 

 

Section 2  Time to Respond 

a) Tacoma Power personnel shall dispatch maintenance and repair personnel to 
handle and repair problems detected in the Tacoma Power Commercial Fiber on Critical 
Routes: (i) upon notification by Operator to Tacoma Power, or (ii) upon notification by a 
third party. Tacoma Power’s Fiber Maintenance services shall be available for dispatch 
twenty-four (24) hours a day, seven (7) days a week. Tacoma Power shall acknowledge 
receipt of a notification under (i) or (ii) by telephone  (“Respond”) as soon as possible but in 
no event shall the annual Mean Time to Respond (“MTTR”) for Unscheduled Maintenance 
activity be more than one (1) hour, unless delayed by a Force Majeure Event, including 
electrical restoration or the establishment of a safe work zone for telecommunication work to 
commence, or other circumstances beyond the reasonable control of Tacoma Power.  
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b) Hourly Updates. In all cases of Unscheduled Maintenance, Tacoma Power shall 
provide Operator with hourly updates of the progress of the Unscheduled Maintenance until 
the Unscheduled Maintenance is complete. 

Section 3 Cooperation and Coordination 

a) Tacoma Power shall provide Operator with a contact/escalation list (“Escalation 
List”) to aid in trouble reporting and resolution. The current Escalation List shall be made 
available to Operator and may be revised by Tacoma Power from time to time by written 
notice. In performing Maintenance, Tacoma Power shall take workmanlike care to prevent 
impairment to the signal continuity and performance of the Tacoma Power Commercial 
Fiber. The precautions to be taken by Tacoma Power shall include notifications to Operator 
when there may be service-affecting Fiber Maintenance. In addition, Tacoma Power shall 
reasonably cooperate with Operator in sharing information and analyzing the impairments 
regarding the Tacoma Power Commercial Fiber. If any Fiber Maintenance requires a 
reconfiguration involving fibers, electronic equipment, or regeneration or other facilities that 
are Tacoma Power Commercial System facilities that are the Maintenance responsibility of 
Operator, then Operator shall, at Tacoma Power’s reasonable request, make such personnel 
of Operator available as may be necessary to accomplish such Maintenance, which personnel 
shall coordinate and cooperate with Tacoma Power in performing such Fiber Maintenance 

Section 4 Maintenance Window 

a)  For any Scheduled Maintenance which is reasonably expected to produce any 
signal discontinuity, Tacoma Power and Operator must coordinate to  determine the 
appropriate time for that Scheduled Maintenance. Generally, this work should be scheduled 
after 11:00 p.m. and before 6:00 a.m. local time and on certain weekends (the “Maintenance 
Window”). Scheduled Maintenance scheduled to be performed during a Maintenance 
Window must be  completed by the end of the Maintenance Window. If any Scheduled 
Maintenance goes beyond the end of the Maintenance Window and the Tacoma Power 
Commercial Fiber is unavailable, a period of Fiber Unavailability as defined in Section 10 
shall commence and Operator may be entitled to liquidated damages under Section  

 
b) Tacoma Power and Operator shall agree upon a detailed Maintenance Window 

calendar. Major system work, such as fiber rolls and hot cuts, shall be scheduled for 
Maintenance Window weekends. The intent is to avoid jeopardy work on high-traffic 
holidays.  

 
c) Tacoma Power shall notify Operator of any Scheduled Maintenance to be 

performed during a Maintenance Window. If Scheduled Maintenance is cancelled or delayed 
for whatever reason as previously notified, Tacoma Power shall notify Operator at its earliest 
opportunity but no later than one (1) hour after such cancellation or delay.  
  

Section 5 Testing and Restoration of the Tacoma Power Commercial Fiber 

a) Tacoma Power shall respond to any failure, interruption, impairment in the 
operation of, or unavailability of the Tacoma Power Commercial Fiber on Critical Routes. 
(“Fault”) as quickly as possible following commencement of the Fault (allowing for delays 
caused by Force Majeure Events and other circumstances beyond the reasonable control of 
Tacoma Power) in accordance with the procedures set forth in Section 2. A Fault commences 
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upon the earlier of (i) Operator’s notification to Tacoma Power or (ii) when indicated by 
network control information actually or reasonably known to Tacoma Power. Each Fault 
terminates upon restoration of the Tacoma Power Commercial Fiber as evidenced by 
appropriate splicing tests by Tacoma Power and confirmed by Operator as to network 
functionality and availability.   

b) Tacoma Power shall maintain sufficient capability to teleconference with 
Operator during Unscheduled Maintenance in order to provide hourly communications 
during the restoration process. When correcting or repairing fiber optic cable discontinuity or 
damage, including but not limited to an event of Unscheduled Maintenance, Tacoma Power 
shall use commercially reasonable efforts to repair traffic-affecting discontinuity or damage 
of the affected Tacoma Power Commercial Fiber within six (6) hours of learning of 
discontinuity or damage after power restoration has been completed and the work  site has 
been made safe. In order to accomplish such objective, it is acknowledged that the repairs so 
effected may be temporary in nature. In such event, within twenty-four (24) hours after 
completion of any such Unscheduled Maintenance, Tacoma Power shall commence its 
planning for permanent repair and thereafter promptly notify Operator of such plans, and 
shall implement such permanent repair within an appropriate time thereafter. Restoration of 
Tacoma Power Commercial Fiber on fiber strands not immediately required for service shall 
be completed on a mutually agreed-upon schedule. 

c) During restoration, Tacoma Power and Operator agree to work together to restore 
all traffic as quickly as possible.  

d) In performing permanent repairs, Tacoma Power shall comply with industry 
standards (ANSI/TIA/EIA-568 B.3) and when possible Operator’s standard splicing 
specifications. Tacoma Power shall provide to Operator any modifications to these 
specifications as may be necessary or appropriate in any particular instance for Operator's 
approval, which approval shall not be unreasonably withheld. 

e) Tacoma Power’s representatives that are responsible for initial restoration of a cut 
fiber optic cable shall carry on their vehicles the typical appropriate equipment that would 
enable a temporary splice, with the objective of restoring operating capability in as little time 
as possible. Tacoma Power shall maintain and supply an inventory of spare fiber optic cable 
in storage facilities supplied and maintained by Tacoma Power at strategic locations to 
facilitate timely restoration.  

f) Upon permanent restoration, Tacoma Power shall perform appropriate testing on 
the Tacoma Power Commercial Fiber in accordance with Tacoma Power’s then current 
preventative maintenance procedures, which shall not substantially deviate from standard 
industry practice. 

Section 6 Fiber Replacement 

a) In the event that all or any part of the Tacoma Power Commercial Fiber on a 
Critical Route is required by Operator to be replaced, such replacement shall be made as soon 
as reasonably practical by Tacoma Power using fiber to be provided by Operator and credited 
toward Operator’s Capital Expenditures. Operator must light at least ninety percent (90%) of 
available fiber in the relevant Tacoma Power Commercial Fiber Backbone, Service Ring or 
Service Drop, as applicable, before being entitled to make any request to Tacoma Power to 
install replacement fiber hereunder. 
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Section 7 Chronic Failure 

a) In the event a portion of the Tacoma Power Commercial Fiber on a Critical Route 
suffers from a Fault (i) lasting more than 48 hours in the aggregate during any calendar 
month, (ii) lasting more than 24 hours consecutively in any three of the past 12 consecutive 
calendar months, or (iii) occurring on two or more separate occasions of more than 12 hours 
each in the aggregate in any calendar month, such a Fault will be considered a chronic failure 
(“Chronic Failure”). In the event of a Chronic Failure, at Operator’s written request, 
Tacoma Power shall present a remediation plan to Operator to address the Chronic Failure. 
Following the parties’ mutual agreement of a plan to solve the Chronic Failure, Tacoma 
Power shall implement and complete, if capable of completion, the plan within thirty (30) 
days. In the event that Tacoma Power Commercial Fiber requires replacement under the 
agreed remediation plan, Tacoma Power will replace the fiber  using fiber to be provided by 
Operator and credited toward Operator’s Capital Expenditures. Operator must light all 
available dark fiber available in the affected Tacoma Power Commercial Fiber Backbone, 
Service Ring or Service Drop, as applicable, before being entitled to make any request to 
Tacoma Power to present or implement a remediation plan hereunder. 

 

Section 8 Notifications and Liquidated Damages 

a) Notifications required of Tacoma Power by Section 2 shall be provided to the 
Operator NOC. Operator shall be entitled to liquidated damages in accordance with the 
following table for each failure of Tacoma Power to Respond as set forth below: 

 

Service Level Failure Amount 

Notification $120/initial failure to Respond 

Response $120 for each hour in excess of the annual 
MTTR of 1 hour 

 

Section 9 Fiber Availability 

a) Fiber Availability Commitment. Tacoma Power shall use commercially 
reasonable efforts to maintain availability of the Tacoma Power Commercial Fiber one 
hundred percent (100%) of the time. Fiber Unavailability shall exist when unavailability of 
Tacoma Power Commercial Fiber causes disruption in service (“Fiber Unavailability”). 
Fiber Unavailability duration is measured from the time Tacoma Power detects Fiber 
Unavailability or Tacoma Power or Operator opens a trouble ticket until the time Operator 
confirms that the Fiber Unavailability has been remediated, which confirmation shall be 
prompt. Tacoma Power shall have a 12-hour grace period from the detection by Tacoma 
Power or opening of a trouble ticket before liquidated damages apply. Beginning with the 
13th hour of Fiber Unavailability, every hour of Fiber Unavailability shall result in liquidated 
damages of One Hundred and Twenty ($120) per hour per route, owed by Tacoma Power to 
Operator. Fiber Unavailability payments shall be capped 720 hours per Fiber Unavailability 
event. To claim payment, Operator must provide Tacoma Power with a written request 
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before the sixth (6th) Business Day of the month following the month in which Fiber 
Unavailability occurred.  

b) Terrestrial Fiber Commitment. Tacoma Power commits to maintain attenuation 
levels not to exceed an overall end to end dB loss as set out in industry standards 
(See,ANSI/TIA/EIA-568 B.3). End to end dB loss shall be calculated by adding together the 
loss from each of the segments on the Tacoma Power System.  

c) Liquidated Damages Unavailable in Some Circumstances.  Liquidated damages 
shall not be available to Operator under this Exhibit in circumstances where the issue arises 
from (a) the acts or omissions of Operator or its employees, contractors, agents or end-users; 
(b) the failure, malfunction, or limitation of throughput of equipment, network, software, 
applications or systems not owned or directly controlled by Tacoma Power; (c) 
circumstances or causes beyond the control of TPU, such as Force Majeure Events and third-
party attacks on the Tacoma Power Commercial Fiber; (d) Scheduled Maintenance 
performed within the Maintenance Window for that Scheduled Maintenance; or (e) 
Unscheduled Maintenance when Tacoma Power Responds as set out in this Agreement. 
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EXHIBIT D 

ACCESS TO AND MAINTENANCE OF TACOMA POWER COMMERCIAL SYSTEM 
BY OPERATOR 

The terms and conditions of this Exhibit D shall govern Operator’s maintenance obligations 
and access rights with regards to the Tacoma Power Commercial System to the extent not 
already addressed in Exhibits A, B and C. Capitalized terms used herein but not defined herein 
shall have the meanings assigned to them in Exhibit A, B, C, or the IRU Agreement.  

1. GENERAL 

(a) For the purposes of this Exhibit D, “Maintenance” means any activities undertaken to 
maintain the Tacoma Power Commercial System in working order and to make use of the 
Tacoma Power Commercial System, including but not limited to regular patrol of the Tacoma 
Power Commercial System; maintenance of a “Call-Before-You-Dig” program and all required 
and related locates; maintenance of sign posts along the Tacoma Power Commercial System with 
the number of the local “Call-Before-You-Dig” organization; infrastructure repair; splicing; 
emergency restoration; pole transfers; replacement; road projects and overhead-underground 
conversions; cable restoration; reattachment; moves; make-ready compliance; route-relocation; 
and other standard processes undertaken by communications infrastructure owners. The term 
excludes Fiber Maintenance as defined in Exhibit B which is to be performed exclusively by 
Tacoma Power pursuant to Exhibits B and C.  

(b) Maintenance Costs. All of the Maintenance shall be performed by Operator and all 
Maintenance costs shall be borne by Operator, except those Fiber Maintenance activities (and 
costs responsibility) reserved for Tacoma Power pursuant to Exhibits B and C. 

(b) Energy Costs. Operator’s use of energy provided by Tacoma Power is not included in this 
IRU Agreement. Operator shall, notwithstanding the City's joint use of the Hub Sites, procure 
and pay for such energy under separate agreement consistent with Tacoma Power’s standard 
commercial pricing.  

(c) Compliance with Applicable Standards. In connection with the performance of the 
Maintenance and any other work and in the operation of equipment pursuant to this IRU 
Agreement, Operator shall comply and shall ensure that the equipment, the Maintenance and any 
other work, and all of Operator’s suppliers and contractors (of any tier) comply with all 
Applicable Standards. “Applicable Standards” has the meaning in the then-current Master Pole 
Attachment Agreement between Tacoma Power and Operator. 

(d) Cooperation. To the extent permitted by applicable law, Tacoma Power will work with 
Operator to support efficient and expeditious applications for permits, consistent with City of 
Tacoma policy and practices and with the appropriate franchise agreement(s) to be separately 
negotiated. To the extent permitted by applicable law, Tacoma Power will also work with 
Operator to efficiently and expeditiously issue permits, consistent with Tacoma Power’s policy 
and practices and with the then-current Master Pole Attachment Agreement between Tacoma 
Power and Operator. The commitments in this paragraph are not intended to imply, predetermine 
or assure any particular outcome of the City’s or Tacoma Power’s processing of any applications 
for permits by Operator. Further, nothing in this paragraph is intended or shall be construed to 
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require that the City exercise its discretionary authority under its regulatory ordinances to further 
a project permit application, nor does this paragraph bind the City of Tacoma to do so. 

(e) During the first thirty-six (36) months following the Effective Date of the IRU Agreement, 
the technical teams for the Parties will meet on a monthly basis for purposes of sharing 
information, data, and plans regarding upcoming construction and upgrades, so as to enable the 
Parties to plan accordingly based on shared expectations. The Parties anticipate that these 
monthly meetings will serve to provide predictability and enable the Parties to facilitate 
supporting the needs of the other, as well as to plan appropriately for staffing and other 
upcoming efforts. Following the first thirty-six (36) months (or at another time of mutual 
agreement), the meetings will be held on a quarterly rather than monthly basis. 

(f) Monthly Reporting. On or before the fifteenth (15th) day of each month, following the 
Effective Date, Operator shall provide Tacoma Power with a report including as-built drawings 
indicating construction type, routes, and strand count for any new construction, upgrades, or 
other efforts on both Critical Routes and Non-Critical Routes over the previous calendar month. 
The data shall be provided in .DWG format, or such successor format as may be designated from 
time to time by Tacoma Power in its reasonable discretion.   

(g) Inspection Rights. In order to determine Operator’s compliance with this Exhibit, Tacoma 
Power shall have the right to visually inspect any part of the Tacoma Power Commercial System 
at any time with or without notice to Operator. 

2. MAINTENANCE OF TACOMA POWER COMMERCIAL SYSTEM 
COMPONENTS 

(a) Except as may be otherwise agreed to in writing by the Parties, Operator will be responsible 
for performing all Maintenance on the Tacoma Power Commercial Coax as needed. This 
includes Tacoma Power Commercial Coax on Critical Routes and Non-Critical Routes. These 
tasks may include RF level measurements, noise measurements, and industry standard 
troubleshooting or regular maintenance tasks.  If needed, Operator shall repair or replace active 
or passive Tacoma Power Commercial Coax components when necessary to eliminate service 
impairment or outages. Performance of Maintenance must comply with the standards and 
procedures set forth in the then-applicable Master Pole Attachment Agreement between Tacoma 
Power and Operator. 

(b) Except as provided in Exhibit B and C, Operator will be responsible for performing all 
Maintenance of Tacoma Power Commercial Fiber. This includes any Tacoma Power 
Commercial Fiber on Non-Critical Routes and any Tacoma Power Commercial Fiber not in the 
same sheath or bundle with Utility Fiber on Critical Routes. 

(c) Operator will be responsible for all Maintenance of all After-Installed Assets, except to the 
extent covered by Exhibits B and C. 

(d) Operator must hold a Master Pole Attachment Agreement with Tacoma Power during the 
Term of this IRU Agreement. 

3. INSTALLATION OF NEW FIBER  

(a) Operator may not overlash or delash fiber to the Tacoma Power Commercial System or attach 
new fiber optic plant to Tacoma Power poles within the Tacoma Power Commercial Service 
Area without the prior written consent of Tacoma Power. To request consent, Operator must 
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follow the procedure in its then-current Master Pole Attachment Agreement with Tacoma Power, 
and additionally submit the supplemental form in Exhibit D-1.  

(b) Operator may not overlash or delash fiber to any portions of the Tacoma Power Commercial 
Fiber installed on poles not owned by Tacoma Power without the prior written consent of 
Tacoma Power and the pole owner. 

(c) Operator is solely responsible for obtaining permits to make any attachments to poles not 
owned solely by Tacoma Power, notwithstanding the fact that Tacoma Power may have power or 
communications facilities on the same poles. 

4. REMEDIES FOR NON-COMPLIANCE 

(a) In the event that Tacoma Power discovers a Default of an obligation in this Exhibit by 
Operator that poses an imminent public safety concern or threat to the safety of Tacoma Power 
operations, Tacoma Power may take corrective action to address the Default  without prior notice 
to Operator, and invoice Operator for the cost of such corrective action. 

(b) In the event that Operator commits repeated Defaults of this Exhibit, Tacoma Power shall 
have the right to (i) assume responsibility for the performance of the obligations of this Exhibit 
indefinitely at Operator’s cost; or (ii) give notice to terminate this IRU Agreement pursuant to 
Section 21(g) of the IRU Agreement.   
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EXHIBIT D1  
 

PROCESS FOR OVERLASHING, DELASHING OR ATTACHING NEW CABLES 
WITHIN THE TACOMA POWER COMMERCIAL SYSTEM 

 
 

Prior to any Overlash, Delash or attachment of new Cables to those Tacoma Power poles 
which are part of the Tacoma Power Commercial System and subject to the IRU Agreement 
(“IRU”), Operator must have a current Master Pole Attachment Agreement (“MPAA”) with 
Tacoma Power and submit an IRU Pole Attachment Request to Tacoma Power.   IRU Pole 
Attachment Requests shall be in the format shown in Exhibit D1.1. Capitalized terms used 
herein but not defined shall have the meanings assigned to them in the MPAA.  
 
Any Overlash, Delash or attachment of new Cables to Tacoma Power poles subject to the 
IRU shall be governed by the terms of Operator’s then current MPAA and all Addendums 
thereto except as follows:   

Make Ready Work:  Make Ready Work shall be performed by Tacoma Power or Tacoma 
Power’s contractor at no charge to Operator.  

Review and Approval:  Tacoma Power’s review and approval process will begin upon 
Operator’s submission of a complete IRU Pole Attachment Request.  

Inventory:   IRU Pole Attachment Requests do not require the submission of Attachment 
inventories.  

Photographs:  IRU Pole Attachment Requests do not require the submission of photographs.  

Fees:   IRU Pole Attachment Requests are not governed by the Fees provision of Operator’s 
then current MPAA. Only the Application Fees, actual costs for engineering review and field 
inspections and any additional charges for electricity supplied by Tacoma Power will be 
charged.  

Tags:  Attachments approved pursuant to an IRU Pole Attachment request must be identified 
by a tag approved by Tacoma Power confirming the Attachment is subject to this IRU.   

Billing:   Overlash, Delash or attachment of new Cables to Tacoma Power poles subject to 
this IRU are not subject to the Billing provision of Operator’s then current MPAA.  Only 
Application, engineering review and field inspection fees will be billed.  

Liability, Indemnification and Exculpation:   To the extent there is any conflict or 
inconsistency between the sections of Operator’s then current MPAA entitled Liability, 
Indemnification and Exculpation the terms of the IRU are controlling over Overlash, 
Delash or attachment of new Cables to those Tacoma Power poles subject to the IRU.  

Worker’s Compensation, Insurance and Bonds:  To the extent there is any conflict or 
inconsistency between the sections of Operator’s then current MPAA entitled Worker’s 
Compensation, Insurance and Bonds the terms of this IRU are controlling over Overlash, 
Delash or attachment of new Cables to those Tacoma Power poles subject to this IRU. 
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EXHIBIT D1.1  
 

IRU POLE ATTACHMENT REQUEST FORM 
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Exhibit D1.1 - IRU Pole Attachment Request Form

Exhibit D1.1
IRU Pole Attachment Request

Form Instructions
1 IRU agreement between Tacoma Power and Rainier Connect (Operator) must be fully executed 

before request will be processed.
2 If utilizing sub-contractors, Rainier Connect must provide a letter authorizing sub-contractors 

to perform work on their behalf. 
3 All shaded areas are REQUIRED to be completed.  Failure to provide complete information can 

result on a delay to process your request and/or denial to attach.
No approval, survey or review work will be performed until a complete and accurate request 
has been submitted.

4 If Electrical Services will be required, make sure to include request on "Electrical Services 
Information" field. 

5 Application for communication enclosures and/or miscellaneous equipment must include 
specification sheet(s) including weight, dimensions, and configuration of equipment. 

6 Proposed attached method means: NEW DIRECT, OVERLASH, REMOVAL, or OTHER.
7 Proposed attachment height must be specific and in feet and inches.  Approximate height is 

not acceptable.
8 Attachments must meet all applicable requirements of the NESC and Tacoma Power 

Construction Standards including but not limited to the following clearances:
          Support Clearances
             - Communication cables to supply cables: 40"
             - Between communication cables and CenturyLink attachment: 12"
             - Between communication cables and any other communication cable: 6"
          Span Clearances
             - Communication cables to supply cables: 30"
             - Between communication cables: 4"

9 Two full sets of the request must be mailed to Tacoma Power.  An electronic copy must also be 
emailed to pwrjointutilities@cityoftacoma.org. The request sets must contain the following 
documents: 
-  Filled in and signed Application (Tab 1)
-  Filled in Detail Pole Attachment Data (Tab 2)
-  Legible map(s) of all poles on route and pole height block (Tab 3 example). Streets must be 
clearly identified and labeled. Map(s) must include existing pole attachments and attachment 
heights, and any required make-ready for each pole on the application.
         - Existing attachments must be listed in order from top to bottom and include 
           attachment heights in feet and inches.
        - Existing attachments must include Attachee name or assigned cable
          identification tag number. (see Tacoma Power Standard, C-OH-1060, for a current list of 
          tag assignments.)

10 Construction needs to be completed within 180 days unless a permit extension is granted by 
Tacoma Power.

11 A final construction inspection by Tacoma Power is required.

EXECUTION COPY Page 1 of 4
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Exhibit D1.1 - IRU Pole Attachment Request Form

Permit #

Application Date

Attaching Company Address Applicant Address

City, State, ZIP City, State, ZIP

Project Information:

Site Address: Company's Reference Number:

Total # of New Contacts: Total # of Removals:

Total # of Overlashing                  Total # of Other:

Total # of Affected Poles:

Electrical Services Information (if applicable):
Requires Electrical Service  o YES  o NO

Detailed Description of work:

Expedited Overlash Process:

 Placing Attachments Across a Railroad:

Authorized Signature Date

Printed Name & Title Email Address

For Internal Use Only:
Applicant has a valid Franchise Agreement and/or other required agreements are in effect to 
operate within the franchise jurisdiction.  

o
Indicate by checking this box if the Application is submitted under the Expedited 
Overlash Process set forth in Addendum to MPAA

o
Operator has received the appropriate authorizations or approvals required for railroad 
crossings.

o

**Failure to supply requested information may delay acceptance of the application**

Applicant Contact Telephone Number & Email AddressAttaching Company Telephone Number

Name of Applicant (Contractor)

Attaching Company Contact Person Applicant Contact Person

Rainier Connect (Operator)
IRU Pole Attachment Request

INSTRUCTIONS:  This cover sheet must be completed for each application request.  Complete all shaded areas.  Any fields 
left blank may result in return of incomplete request.

Name of Attaching Company 

EXECUTION COPY Page 2 of 4
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Exhibit D1.1 - IRU Pole Attachment Request Form

Detail Pole/Attachment Data
Permit #

 

1 2 3 4 5 7 8 9 10 11

Tacoma Power's 
Pole Number

RC's Pole Number
(if applicable)

RC's 
Map/Drawing 

Number

Proposed 
Attachment Method

 (see key below)

Size/Type of 
Attachments

(see key below)

Cable Type 
(messenger, 
fiber, etc.)

Diameter (inches to 
third decimal)

Design 
Tension (lbs)

Number of guys 
to be installed

Attachnig to 
existing anchor 

(Y/N)

Make Ready (Y 
/ N)

Height of 
Attachment on 

Pole
(Feet & Inches)

Include Original 
Permit # for 
removals

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15

1.  Tacoma Power Pole Number, can be up to 5 digits, obtained from TPU.
2.  Rainier Connect's Pole Number, if applicable.
3.  List drawing number of Rainier Connect's map that shows this pole.
4.  Enter proposed attachment method from key below.
5.  Enter appropriate letters from key below.  
6.  Enter proposed attachment specifications (if design tension unknown, 60% of Rated breaking strength (RBS) will be used) Proposed Attachment Method:
7.  Enter the number of down guys that will be attached after construction. NEW = New Direct Attachment
8.  Enter Yes or No if you will be attaching to an existing TPU anchor. OVL = Overlashing (overlashing onto an existing wire/cable owned by the company)
9.  Make Ready work that Rainier Connect has identified. REM = Removal
10. Enter specific height of proposed attachment.  Approximate height is NOT acceptable. OOO = Other
11. If removing an existing attachment, include the original TPU issued permit number.

Attachment Type Key:
A. Amplifier B. Enclosure C. Slack Box D. Splice Box E. Power Supply
F. Risers G. Other (please specify)

Company/Contractor's Name:

Attachment Site:

6
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Exhibit D1.1 - IRU Pole Attachment Request Form
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EXHIBIT E 

TACOMA POWER COMMERCIAL SYSTEM UPGRADES 

1. SERVICE COMMITMENTS—CONTINUITY 

(a) For a period of six (6) months following the Effective Date, Operator commits to offer 
residential broadband internet access services at speeds similar to those available on the Tacoma 
Power Commercial System immediately prior to the Effective Date.  Nothing in this commitment 
is meant to prevent Operator from offering faster speeds. 

(b) For a period of six (6) months following the Effective Date, Operator commits to offer 
residential cable services similar to those available on the Tacoma Power Commercial System 
immediately prior to the Effective Date. 

(c) Nothing in this Exhibit or the IRU Agreement is intended to prevent Operator from offering 
the services described in Section 1(a) or (b) for a longer period. 

(d) Except as provided in this Exhibit and in Exhibit H (Affordable Access to 
Telecommunications Services), nothing in this IRU Agreement or the Exhibits limits or controls 
Operator’s authority to determine the types of services it will to offer the public via the Tacoma 
Power Commercial System; provided that Operator complies with the service-related 
requirements of the IRU Agreement and the Exhibits, including Exhibits G through L.  

2. TACOMA POWER COMMERCIAL SYSTEM UPGRADE TO DOCSIS 3.1 
 

(a) DOCSIS 3.1. Operator agrees to make such capital expenditures and upgrades as are 
necessary to migrate the Tacoma Power Commercial System to DOCSIS 3.1 and to make gigabit 
speed internet service available as described in items 1 and 2 below (the "Upgrade"), which 
expenditures shall count towards Operator's Capital Expenditures Minimum to the extent they 
fall within the definition of Capital Expenditure in  Exhibit F.  

1. Operator will ensure availability of a 1000/10 Mbps service (the “Gigabit Service”) 
at a passing, as evidenced by speed test results at peak usage time measured at the 
tap at the passing location.  The DOCSIS 3.1 upgrade engineering and design shall 
be completed by the first anniversary of the Effective Date.  The Gigabit Service 
shall be available at 40% of passings by the second anniversary of the Effective 
Date, and 100% of passings by the third anniversary of the Effective Date.  
 

2. Operator will provide DOCSIS 3.1 modems to all new customers and replace 
customer modems with DOCSIS 3.1 modems for all existing customers who upgrade 
to services that require DOCSIS 3.1. Any new or replacement modems will be 
provided at Operator's terms and fees in effect at the time of provisioning.  

 (b) Operator further agrees to make available the upgraded services contemplated by this 
Section in accordance with the equity principles enumerated in Exhibit G.  
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3. TACOMA POWER COMMERCIAL SYSTEM UPGRADE PLAN AND 
VERIFICATION 

(a) Quarterly Reports. Operator shall provide quarterly reports on the status of the Upgrade.  

(b) Annual Certification. Operator shall provide a certification to Tacoma Power within thirty 
(30) days after each period identified in Section 2(a)(1) above, signed by one of its corporate 
officers certifying compliance with the Upgrade requirement for the reporting period and 
cumulatively as of the date of the certification.  

(c) Verification Procedure. Tacoma Power may perform tests to confirm compliance with 
Section  2(a)(1) above.  Operator will facilitate and enable Tacoma Power to test the Tacoma 
Power Commercial System once a month at up to five test points chosen by Tacoma Power. 
Tacoma Power will conduct such speed tests with results measured at the node at peak and other 
usage times, at its discretion with prior notice to Operator.  

4. OBLIGATION TO MAKE FUTURE UPGRADES 
 

(a) Operator shall upgrade the Tacoma Power Commercial System as new broadband 
technologies are developed for traditional cable television networks utilizing hybrid fiber/coaxial 
architecture.  Operator will upgrade the Tacoma Power Commercial System to keep pace and 
parity with the hybrid fiber/coaxial networks operated by the cable broadband providers in the 
Seattle-Tacoma metropolitan area. As of the Effective Date of this IRU Agreement, those 
networks are operated by Comcast Cable and Wave Broadband.  Future, upgraded network 
architectures for cable broadband networks that are currently hybrid fiber/coaxial may include 
newer versions of DOCSIS, deeper fiber architecture such as a node plus 0 cascade depth, 
increased upstream and downstream cable system capacity, or fiber-to-the-premises. Nothing in 
the foregoing language is meant to imply that Operator is limited to using a hybrid fiber/coaxial 
network throughout the Term of this IRU Agreement.  

(b) As the networks currently operated by Comcast and Wave in the Seattle-Tacoma 
metropolitan area are upgraded to new technologies, Operator shall upgrade the Tacoma Power 
Commercial System to the same technologies or to similar technologies capable of delivering 
equivalent services.  

(c) The upgrade commitments in this Exhibit assume that the Tacoma Power Commercial 
System will remain a wireline network architecture with the same number of homes passed as of 
the Effective Date (approximately one hundred and fifteen thousand (115,000)) or larger 
numbers of homes passed by the physical plant within the Tacoma Power Commercial Service 
Area throughout the Term. However, should Operator determine that there are new technologies 
available for future upgrades that would require a smaller wireline network footprint in order to 
maintain a system that meets the requirements of this Section for delivering services to the 
Tacoma Power Commercial Service Area, Operator may submit a written proposal to Tacoma 
Power for its evaluation. Tacoma Power shall have no obligation to accept such proposal.        
 
(d)  Any such upgrades that qualify as Capital Expenditures shall be part of and not in addition to 
the Capital Expenditures Minimum set out in Exhibit F. 
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5. REPORTING ON FUTURE UPGRADES AND VERIFICATION 
 
(a) On the first Annual Reporting Date following completion of the Upgrade as specified in 
Operator’s final annual certification submitted pursuant to Section 3(b), and on each Annual 
Reporting Date thereafter, Operator shall submit a report to Tacoma Power on the status and 
capabilities of the Tacoma Power Commercial System.  Based on publicly available information, 
Operator shall include a comparison to service as provided by wireline broadband providers in 
the Seattle-Tacoma metropolitan region. 
 
(b) Beginning in the seventh year of the Term of the IRU Agreement, Tacoma Power shall have 
the right to perform a technical audit and test the Tacoma Power Commercial System to 
determine whether its capabilities meet the requirements of Section 4. Testing may include, but 
is not limited to, a review of network configurations and diagrams, site visits, and network 
testing at random locations in the field. Such technical audits shall take place no more frequently 
than once every three (3) years. This requirement shall not limit the verification that Tacoma 
Power may perform under Section 3(c). 
 
6. REMEDIES FOR FAILURE TO TIMELY UPGRADE TACOMA POWER 

COMMERCIAL SYSTEM OR REPORT 

(a) Failure to timely provide the certification required in Section 3(b) is a Default. Liquidated 
damages in the amount of Two Hundred and Fifty Dollars ($250) per day shall accrue from the 
date of receipt of a Notice of Default until the Default is cured.  

(b) In the event that Operator does not cure or resolve a Default of a requirement contained in 
Section 2 within the timeframes established pursuant to Section 21(c) or 24 of this IRU 
Agreement,  liquidated damages in the amount of Seven Hundred Fifty Dollars ($750) per day 
will accrue until the Default is cured. 

(c)  If Tacoma Power provides a Notice of Default to Operator related to the requirements in 
Section 4,  any cure, including the submittal of a compliance plan, shall not relieve Operator 
from its obligations in Section 4. 
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EXHIBIT F 
CAPITAL EXPENDITURES COMMITMENT 

1. CAPITAL EXPENDITURES MINIMUM 
 
(a) Operator shall make such Capital Expenditures (as defined below) to the physical 
assets of the Tacoma Power Commercial System on an ongoing basis, as are customary 
to maintain the Tacoma Power Commercial System and its associated services in a 
technological state comparable to that of other providers of cable/broadband services in 
the Seattle, Washington metropolitan area as described in Exhibit E.  
 
(b) In no event shall Operator make Capital Expenditures in any full calendar year 
(“Capital Expenditures Period”) during the Term of the IRU Agreement totaling less 
than One Million Five Hundred Thousand Dollars ($1,500,000.00), as may be adjusted 
pursuant to Section 1(e) below (“Capital Expenditures Minimum”).  
 
(c) During the period from the Effective Date until December 31, 2019 (“Initial 
Period”), Operator’s Capital Expenditures commitment shall be the amount determined 
by multiplying the number of days in the Initial Period by Four Thousand One Hundred 
and Ten Dollars ($4,110) (“Initial Period Minimum”).   
 
(d) During the period from January 1 of the last year of the IRU Agreement until the date 
the IRU Agreement expires (“Final Period”), Operator’s Capital Expenditures 
commitment shall be the amount determined by multiplying the number of days in the 
Final Period by the amount calculated by dividing the Capital Expenditures Minimum 
applicable in the immediately prior Capital Expenditure Period by 365 days  (“Final 
Period Minimum”).   
 
(e) Tacoma Power may adjust the Capital Expenditure Minimum once during each 
Capital Expenditure Period based on changes in the Consumer Price Index.   
 

2. CALCULATING AND REPORTING QUALIFYING CAPITAL EXPENDITURES 
 
(a) In order to count towards the Capital Expenditures Minimum, including the Initial 
Period Minimum and the Final Period Minimum, an outlay must be a “Capital 
Expenditure”. The term includes, but is not limited to, expenditures on upgrades of 
coaxial cable to optical fiber, upgrades in system capacity, reallocation of system 
capacity from downstream to upstream, system extensions, upgrades of equipment and 
other materials to enable or support successive generations of DOCSIS, and expenditures 
on upgrades to fiber-to-the-premises. To qualify, any improvements made due to an 
expenditure must become physical assets of the Tacoma Power Commercial System 
owned by Tacoma Power upon installation, subject to the IRU Agreement. The term does 
not include: (i) any funds spent by Operator on physical assets that do not become part of 
the Tacoma Power Commercial System; (ii) expenditures on physical assets (whether 
they become part of the Tacoma Power Commercial System or not) that are not related to 
provision of wireline services.  For example, expenditures on wireless communications 
facilities, including wireless facility attachments to enable deployment of small cell, and 
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distributed antenna systems, will not be Capital Expenditures.  Labor costs may be 
included if directly attributable to capital and not operations.  
 
(b) Operator shall, on each Annual Reporting Date, submit to Tacoma Power a report on 
Capital Expenditures, with descriptions and dollar amounts, it has made since the most 
recent such report, or in the case of the first such annual report, in the Initial Period. The 
report shall identify if Capital Expenditures include any Credits (as defined below) from 
any prior Capital Expenditure Period. The report shall include Operator’s supporting 
documentation necessary to demonstrate compliance for the reported Capital 
Expenditures, including the following:  
 

1. Invoices for all contracted labor, with accompanying certification by Operator 
management that the claimed labor costs were directly attributable to Capital 
Expenditures, not operating expenses;  
 
2. Work orders for internal labor associated with capital upgrades, with 
accompanying certification by Operator management that the claimed labor costs 
were directly attributable to Capital Expenditures, not operating expenses; 
 
3. Bills of sale and inventory documentation for all materials and equipment 
purchased as part of Operator’s Capital Expenditures obligation; and 
 
4. As-built maps documenting outside plant construction and upgrades. 

(c) For the Final Period, the report shall be submitted to Tacoma Power within sixty (60) 
days after the IRU Agreement expires or terminates.  

(d) For any period in which After-Installed Assets are subject to financing arrangements 
described in Section 3 of the IRU Agreement, the report on Capital Expenditures shall 
also include a current status report on the ownership interests in and liens to which the 
After-Installed Assets are subject.  

 
3. CREDITS AND SHORTFALLS 

 
(a) If the report submitted pursuant to Section 2(b) demonstrates that Operator’s Capital 
Expenditures were in excess of the Capital Expenditures Minimum (or if applicable, the 
Initial Period Minimum), the difference shall be considered a “Credit” and shall be 
credited toward the Capital Expenditures for the Capital Expenditures Period or Periods 
that follow (including the Final Period).   
 
(b) If the report submitted pursuant to Section 2(b) demonstrates that Operator’s Capital 
Expenditures (including any Credits from prior Capital Expenditure Periods, including 
the Initial Period) were less than the Capital Expenditure Minimum (or if applicable, the 
Final Period Minimum), the difference shall be considered a “Shortfall” and Tacoma 
Power shall have the remedy described in Section 5 below. 
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4. AUDIT RIGHTS 
 
(a) Tacoma Power shall have the right no more than once every three (3) years to audit 
those Operator’s books, records, and finances that relate to the IRU Agreement, upon 
reasonable notice to Operator and during normal business hours, in order to determine 
Operator’s compliance with the Capital Expenditures Minimum. 
 

5. REMEDIES FOR NON-COMPLIANCE 
 
(a) If Operator submits a report, other than the report for the Final Period, showing a 
Shortfall, it will have an additional twelve (12) month period following the end of the 
Capital Expenditure Period showing the Shortfall (“Catch-Up Period”) in which to make 
Capital Expenditures to be credited towards the Shortfall (“Catch-Up Capital 
Expenditures”).  At the end of the Catch-Up Period, Operator shall submit a report on 
the Catch-Up Capital Expenditures in the same form as the annual report described in 
Section 2. If the report shows Operator has failed to make Catch-Up Capital Expenditures 
equivalent to the Shortfall during the Catch-Up Period, Operator will remit a payment, 
along with the report in the amount of the Shortfall, less the Catch-Up Expenditures, if 
any.  
 
(b) If Operator submits a report for the Final Period showing a Shortfall, Operator will 
remit a payment, along with the report in the amount of the Shortfall.  
 
(c) A late fee in the amount of Twelve Percent (12%) per annum shall be due and payable 
in the event that Operator has not paid the Shortfall within thirty (30) days after its due 
date.   
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EXHIBIT G 

EQUITABLE ACCESS 

1. EQUITY IN PRICING AND SERVICE LEVELS. 

(a) Operator agrees to offer like services at like prices to residential customers throughout the 
Tacoma Power Commercial Service Area.   

(b) The Upgrade contemplated by Exhibit E hereto, as well as subsequent upgrades pursuant to 
Section 4 of Exhibit E, will be undertaken on a ubiquitous basis to 100% of the Tacoma Power 
Commercial System.  

 (b) Operator’s goal is to roll out all upgrades in an equitable manner to ensure that 
neighborhoods with different levels of household income, neighborhoods with different mixes of 
race or ethnicity, and different council districts within the City of Tacoma all benefit from the 
upgrades on comparable deployment schedules.  

2. EQUITY IN ACCESS TO SERVICE. 

(a) Operator agrees that it will not decline service to any customer in good standing and that its 
services will be available on an equitable basis throughout the Tacoma Power Commercial 
Service Area. Consistent with its existing practices, Operator shall reinstate service for 
delinquent customers so long as they pay outstanding balances including late fees, if any, and 
remain current. 

3. EQUITY COMMITMENTS. 

(a) Operator will actively work to eliminate racial and socioeconomic disparities as it upgrades 
the Tacoma Power Commercial System across the Tacoma Power Commercial Service Area and 
beyond.  

(b) Operator commits to purposeful citizen outreach and engagement with diverse community 
partners to better understand the needs of historically underserved populations. Through this, 
Operator will provide access based on the best available technology to serve the unique needs of 
any particular area or population.  

(c) Operator will work with community partners and businesses from all parts of the Tacoma 
Power Commercial Service Area to promote and track equity and inclusion of services within 
Tacoma, Washington and throughout the region. This will allow Operator to quantify measurable 
improvements as they relate to broadband and telecommunication access in the community. 

(d) As it does in its other service areas, Operator will provide guidance, education, and assistance 
to any subscriber requesting such assistance to help achieve equitable service outcomes as it 
relates to broadband and telecommunications offerings.  

(e) Operator commits to being transparent and collaborative with individuals and community 
groups, holding itself accountable for measurable improvements and outcomes as it relates to 
equitable penetration of telecommunications and broadband services in the Tacoma Power 
Commercial Service Area.  

4. PUBLICATION OF RATES AND SERVICES 

(a) Operator shall publish its rates and services for residential customers on its website. This 
obligation shall not apply to enterprise customers. 
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5. ANNUAL CERTIFICATION. 

(a) Operator shall provide annually to Tacoma Power, on the Annual Reporting Date, a 
certification signed by a corporate officer certifying that it has complied with the requirements of 
Sections 1 and 2 of this Exhibit G. Such certification shall also include report on activities that 
Operator has undertaken pursuant to this Exhibit G, including its specific efforts to meet the 
obligations contained in Section 3(a)-(e) of this Exhibit.  

6. REMEDIES FOR NON-COMPLIANCE 

(a) Failure of Operator to publish its rates and services on its website as required by Section 4 of 
this Exhibit is a Default. Liquidated damages in the amount of Two Hundred and Fifty Dollars 
($250) per day shall accrue from the date of receipt of Notice of Default until the Default is 
cured; provided that, the liquidated damages amount shall increase to five hundred dollars ($500) 
per day if the Default is not cured within ninety (90) days following the date of receipt of the 
Notice of Default.    

 (b)  In the event that Tacoma Power provides a Notice of Default to Operator related to the 
requirements contained in Section 1 or 2 of this Exhibit, any cure, including submittal of a 
compliance plan pursuant to Section 21(c) of this IRU Agreement, shall include rebates or 
refunds to customers who have overpaid and periodic reporting on compliance plan 
implementation.   

(e) In the event that Operator does not cure or resolve a Default of a requirement contained in 
Section 1 or 2 of this Exhibit within the timeframes established pursuant to Sections 21(c) or 24 
of this IRU Agreement, liquidated damages will accrue until the Default is cured and maintained 
for three consecutive months. Liquidated damages of Ten Thousand Dollars ($10,000) will 
accrue for the first month, increasing by Five Thousand Dollars ($5,000) each month thereafter 
until compliance is maintained for three consecutive months; provided that no liquidated 
damages will accrue or be payable for the three consecutive months of compliance.  Operator 
agrees that, until compliance is maintained for three (3) consecutive months, it will provide 
Tacoma Power with a monthly report setting forth its efforts to implement the compliance plan 
together with a certification as to the status of its compliance.   
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EXHIBIT H 

AFFORDABLE ACCESS TO TELECOMMUNICATIONS SERVICES 

1. LIFELINE  

(a) Operator represents that it is designated by the State of Washington or the Federal 
Communications Commission (“FCC”) as an eligible telecommunications carrier (“ETC”) and 
meets the program requirements to serve as a Lifeline services provider as of the Effective Date 
of the IRU Agreement and that it will maintain such ETC designation and participate in Lifeline 
or any available successor program, subject to the rules of the FCC, throughout the Term of this 
IRU Agreement.  

(b) Operator shall offer the federal Lifeline subsidy to those customers within the Tacoma Power 
Commercial Service Area that qualify for the Lifeline subsidy according to the rules and policies 
of the FCC.  

(c) In furtherance of the requirements in this Section 1, Operator agrees to: (i) publish the 
availability of its Lifeline program on its website; (ii) provide to Tacoma Power a copy of its 
redacted FCC Form 481, the Carrier Annual Reporting Data Collection Form (or comparable 
reports if modified by FCC in future) on the Annual Reporting Date each year and its FCC Form 
555, the Annual Lifeline Eligible Telecommunications Carrier Certification Form; (iii) provide 
Tacoma Power with a certification annually on the Annual Reporting Date, certifying that it is in 
compliance with Section 1(b), and including a report of the annual aggregate statistics regarding 
customer enrollment in the Lifeline program served by the Tacoma Power Commercial System; 
and (iv) manage its Lifeline program in good faith at all times. 

2. REDUCED-COST BROADBAND PROGRAM 

(a) For the Term of the IRU Agreement, Operator shall offer a substantially reduced-cost 
broadband internet access service, at or above the FCC definition of broadband (as established 
periodically in FCC Broadband Deployment Reports, or similar reports) to households that are 
eligible for Tacoma Power’s electric service low-income program and shall periodically evaluate 
the offering of higher speed service at the reduced-cost service rate. Operator has represented 
that its initial program will consist of 30/10 (30 megabits download and 10 megabits upload).  
This plan may change over time.  

(b) In furtherance of the requirements in this Section 2, Operator agrees to: (i) publish the 
availability of its reduced-cost broadband service on its website, in a manner that prominently 
advertises the service where Operator’s other services and pricing for the Tacoma Power 
Commercial System are advertised; (ii) establish a verification process for applicants that is non-
onerous to customers; (iii) provide Tacoma Power with a certification signed by a corporate 
officer on an annual basis on the Annual Reporting Date, certifying that it is offering reduced-
cost service, and including a report of the annual aggregate statistics regarding customer 
enrollment in the program; and (iv) manage its program in good faith at all times.  

3. FREE BROADBAND SERVICE TO QUALIFYING ENTITIES 

(a) Operator shall provide free broadband internet access service (either wired or Wi-Fi service at 
Operator’s option) to at least 30 locations passed by the Tacoma Power Commercial System 
within the Tacoma Power Commercial Service Area, that provide services to low-income 
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members of the community, as a means of facilitating broadband internet access for those who 
cannot access it elsewhere.  

(b) Tacoma Power shall determine which categories of locations qualify for such free service and 
communicate the categories in writing to Operator. Within ninety (90) days thereafter, Operator 
must have the program in place so that qualifying entities can submit requests to Operator for 
processing and approval by both parties.  

(c) Operator and Tacoma Power will try cooperatively to process and approve or deny requests 
within thirty (30) days of receipt.  

(d) Operator shall provide the service contemplated in Section 3(a) within a reasonable time 
period, not to exceed  thirty (30) days, following approval, unless the parties mutually agree to a 
longer period.  

(e) Operator shall be excused from meeting the thirty (30) location target if there is insufficient 
demand from qualifying entities.   

(f) In furtherance of the requirements in this Section 3, Operator agrees to: (i) publish the 
availability of its program on its website; (ii) provide Tacoma Power with a certification signed 
by a corporate officer on an annual basis on the Annual Reporting Date, certifying that it is 
offering the service, and including a report listing the locations receiving service under the 
program; and (iii) manage its program in good faith at all times.  
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EXHIBIT I 

CUSTOMER SERVICE COMMITMENTS 

1. CUSTOMER SERVICE CONTACTS 

(a) Operator agrees to maintain a local or toll-free telephone line for taking customer calls and 
will provide other forms of customer contact that will be available twenty-four (24) hours per 
day, seven (7) days per week, including on holidays. During hours and days during which most 
similar businesses in Tacoma are open to serve customers, which currently includes Saturday 
mornings (“Normal Business Hours”), company representatives will be available to respond to 
customer inquiries. After Normal Business Hours, Operator may make provision for electronic 
response pending opportunity the following day for a response by a company representative. A 
company representative will respond to inquiries received after Normal Business Hours on the 
next business day.  

(b) Under normal operating conditions that are within the control of Operator (“Normal 
Operating Conditions”), calls and other forms of customer contacts will be answered by a 
company representative within thirty (30) seconds after the connection is made. If the call or 
contact is transferred, the transfer time will not exceed thirty (30) seconds. These standards will 
be met at least ninety percent (90%) of the time, measured quarterly. Under Normal Operating 
Conditions, customers will receive a busy signal no more than three percent (3%) of the time. 
Normal Operating Conditions include special promotions and normal system maintenance and 
upgrades, but do not include natural disasters, civil disturbances, power outages, telephone 
network outages, and severe or unusual weather conditions.  

2. SERVICE CALLS 

(a) Operator will schedule appointments for installations and other service calls either at a 
specific time or, at a maximum, during a four-hour time block during normal business hours. 
Operator may also schedule service calls outside of normal business hours for the convenience of 
the customer. Operator will not cancel an appointment with a customer after the close of business 
on the business day prior to the scheduled appointment. If the service technician is running late 
and will not meet the specified appointment time, Operator will contact the customer and 
reschedule the appointment at the convenience of the subscriber. 

(b) Standard installations that are located up to One Hundred and Twenty Five (125) feet from 
the existing distribution system will be performed within seven (7) days after an order has been 
accepted.  

(c) Except during an event of Force Majeure, Operator will begin working on a service 
interruption no later than twenty-four (24) hours after being notified of the problem. Working is 
meant to denote that Operator has begun to address the matter. 

(d) These standards concerning installations, outages and service calls will be met under normal 
operating conditions at least ninety-five percent (95%) of the time, measured quarterly. 

3. BILLING PRACTICES 

Thirty days advance notice will be given to subscribers of any changes in rates or services if the 
change is within the control of Operator. Refunds will be issued no later than either the 
customer's next billing cycle or thirty (30) days following resolution of the request, whichever is 
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earlier, or upon the return of equipment when service is terminated. Credits will be issued no 
later than the billing cycle following the determination that a credit is warranted. 

4. PHYSICAL PRESENCE 

Operator will maintain a physical presence in the City of Tacoma, including a store that will be 
open during all Normal Business Hours, where consumers can transact business in person with 
Operator staff-persons. The address of Operator’s store shall be posted on its website. Operator 
will maintain some of its customer service staff in Tacoma. 

5. QUARTERLY REPORTS 

(a) Operator will provide Tacoma Power a report on its compliance with these customer service 
standards on a quarterly basis within thirty (30) days of the end of each calendar quarter.  

(b) After the first three (3) years of the Term, if Operator has been in compliance, then future 
reporting shall be reduced to an annual basis. If reports are required annually, such report shall 
be submitted on the Annual Reporting Date, and in the event of a Default, Section 7(b) shall not 
apply; instead Section 6 of the IRU Agreement shall apply.  

6. ANNUAL CERTIFICATION 

Operator shall annually submit to Tacoma Power, on the Annual Reporting Date, a certification 
signed by a corporate officer certifying Operator’s compliance with Section 4 of this Exhibit.  

7. REMEDIES FOR NON-COMPLIANCE 

(a) In the event that Operator does not cure or resolve a Default of a requirement of Section 4 of 
this Exhibit within the timeframes established pursuant to Sections 21(c) or 24 of this IRU 
Agreement, liquidated damages in the amount of Two Hundred and Fifty Dollars ($250) per day 
will accrue until the Default is cured. 

(b) Failure of Operator  to timely submit any report required by Section 5 to Tacoma Power is a 
Default.  Liquidated damages in the amount of Two Hundred and Fifty Dollars ($250) per day 
shall accrue from the date of receipt of a Notice of Default until the Default is cured.  

(c) In the event that Tacoma Power provides a Notice of Default related to the submittal of a 
report pursuant to Section 5 which demonstrates that Operator has failed to meet any of the 
customer service standards contained in this Exhibit, any cure, including submittal of a  
compliance plan shall include a requirement that Operator report to Tacoma Power, on a monthly 
basis, until such compliance plan is completely implemented and Operator is in compliance with 
all of the customer service standards in this Exhibit for three (3) consecutive months.  

8. SCOPE OF OBLIGATIONS 

(a) For the avoidance of doubt, the obligations in this Exhibit are the minimum obligations that 
may be imposed on Operator by Tacoma Power pursuant to this IRU Agreement with respect to 
customer service. Operator must also comply with any other obligations it may have with respect 
to customer service, including but not limited to, obligations in any franchise agreements or in 
municipal, state or federal laws or regulations, as they exist as of the Effective Date, or as they 
may be adopted or amended in the future.  
 
(b) Nothing in this Exhibit should be construed to prevent or prohibit: (i) the City of Tacoma, 
acting in its capacity as a franchising authority, and Operator from agreeing to customer service 
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requirements that exceed the standards set forth in this Exhibit; (ii) the City of Tacoma, acting in 
its capacity as a franchising authority, from enforcing pre-existing customer service requirements 
that exceed the standards set forth in this Exhibit; (iii) the City of Tacoma, acting in its capacity 
as a franchising authority, from enacting or enforcing any consumer protection law; or (iv) the 
establishment or enforcement of any ordinance or regulation by the City of Tacoma concerning 
customer service that imposes customer service requirements that exceed, or address matters not 
addressed by, the standards set forth in this Exhibit.  
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EXHIBIT J 

CUSTOMER PRIVACY 

1. PRIVACY 

(a) Consistent with its existing policy and practice, Operator agrees to comply with City Council 
Resolution No. 39702 regarding privacy, a copy of which is attached hereto as Exhibit J1. This 
Resolution prohibits Internet Service Providers that serve as retail broadband data providers on 
the Tacoma Power Commercial System from collecting or selling personal information from a 
customer's use of the Internet without express written approval.  

(b) Operator agrees to implement compliance with Resolution No. 39702 into its own broadband 
data service offerings delivered using the Tacoma Power Commercial System. 

(c) Operator agrees to implement compliance with Resolution No. 39702 into any agreements it 
enters into with Internet Service Providers that serve as retail broadband data service providers 
on the Tacoma Power Commercial System. 

2. PUBLICATION OF POLICY AND ANNUAL CERTIFICATION 

(a) Operator shall conspicuously publish its privacy policy on its website.  

(b) This privacy policy shall not limit subscribers’ rights to seek judicial remedies. 

(c) Operator shall annually submit to Tacoma Power, on the Annual Reporting Date, a 
certification signed by a corporate officer certifying Operator’s compliance with this Exhibit. 
The annual certification shall include a copy of Operator’s privacy policy. 

3. REMEDIES FOR NON-COMPLIANCE 

(a) In the event that Operator does not cure or resolve a Default of the requirement to 
conspicuously publish its privacy policy on its website within the timeframes established 
pursuant to Sections 21(c) or 24 of this IRU Agreement, liquidated damages will accrue in the 
amount of Five Hundred Dollars ($500) per day, until such time as the Default is cured.  

(c) In the event that Operator does not cure or resolve a Default of the requirement in Section 
1(b) of this Exhibit within the timeframes established pursuant to Sections 21(c) or 24, liquidated 
damages in the amount of Seven Hundred Fifty Dollars ($750) per day will accrue until the 
Default is cured by posting on its website a privacy policy compliant with Section 1(b) of this 
Exhibit. 

4. SCOPE OF OBLIGATIONS 

(a) For the avoidance of doubt, the obligations in this Exhibit are the minimum obligations that 
may be imposed on Operator by Tacoma Power pursuant to this IRU Agreement with respect to 
customer privacy. Operator must also comply with any other obligations it may have with 
respect to customer privacy, including but not limited to, obligations in any franchise agreements 
or in municipal, state or federal laws or regulations, as they exist as of the Effective Date, or as 
they may be adopted or amended in the future.  
 
(b) Nothing in this Exhibit should be construed to prevent or prohibit: (i) the City of Tacoma, 
acting in its capacity as a franchising authority, and Operator from agreeing to customer privacy 
requirements that exceed the standards set forth in this Exhibit; (ii) the City of Tacoma, acting in 
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its capacity as a franchising authority, from enforcing pre-existing customer privacy 
requirements that exceed the standards set forth in this Exhibit; (iii) the City of Tacoma, acting in 
its capacity as a franchising authority, from enacting or enforcing any consumer privacy law; or 
(iv) the establishment or enforcement of any ordinance or regulation by the City of Tacoma 
concerning customer privacy that imposes customer privacy requirements that exceed, or address 
matters not addressed by the standards set forth in this Exhibit.  
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EXHIBIT J1 

COUNCIL RESOLUTION REGARDING CUSTOMER PRIVACY 

 

RESOLUTION NO. 39702 
 
BY REQUEST OF MAYOR STRICKLAND AND COUNCIL MEMBERS CAMPBELL, 
IBSEN, AND MELLO  
 
A RESOLUTION relating to protecting the privacy and security of Click Network! internet 
users.  
 

WHEREAS, in 1997, the City, through its electrical utility, embarked on an effort to 
construct and operate a state-of-the-art telecommunication system for the benefit of its electric 
utility and electric utility customers, and  

 
WHEREAS the telecommunications system (“Click! Network”) was constructed and has 

been in continuous operation since 1999, and WHEREAS Click! Network has entered into 
agreements with private internet service providers (“ISPs”) to use the Click! Network to provide 
internet services to approximately 25,000 retail customers, and  

 
WHEREAS Click! Network and the ISPs have the ability to collect personal information 

resulting from their customers’ use of the internet, including (a) financial information; (b) health 
information; (c) information pertaining to children; (d) social security numbers; (e) precise 
geolocation information; (f) content of communications; (g) call detail information; and (h) web 
browsing history, application usage history, and the functional equivalents of either, from the 
users of their services, and  

 
WHEREAS, in 2016, the United State Federal Communications Commission (“FCC”) 

proposed rules that would have required Click! Network and the ISPs to receive permission from 
their customers prior to collecting and selling such personal information, and  

 
WHEREAS, on April 3, 2017, President Trump signed a United States congressional 

resolution that overturned the FCC internet privacy protections related to Click! Network and the 
ISPs collecting and selling personal information resulting from internet use, and  

 
WHEREAS the Washington State Legislature has proposed legislation (“HB 2200 and 

SB 5919”) that would institute similar protections included in the prior FCC internet privacy 
rules; however, it is unlikely that such protections will be enacted into law before the current 
legislative session ends, and  

 
WHEREAS protecting the privacy and security of Click! Network customers is of vital 

concern to the City Council, and the City Council desires that the Tacoma Public Utility Board 
(“Board”) prohibit Click! Network and its ISPs from collecting or selling their customers’ 
personal information without prior written permission, or refusing to serve customers who do not 
approve the collection or sale of their personal information;  
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Now, Therefore, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF 

TACOMA:  
 
Section 1. That the City Council hereby requests that the Tacoma Public Utility Board 

(“Board”) prohibit internet service providers (including Click! Network pursuant to an “All-In” 
Retail Business Plan) who have entered into agreements with Tacoma Power to use Click! 
Network from collecting or selling personal information from a customer resulting from the 
customer’s use of the internet without express written approval from the customer.  

 
Section 2. That the City Council hereby requests that the Board prohibit its internet 

service providers (including Click! Network pursuant to an “All-In” Retail Business Plan) from 
refusing to provide services to a customer on the grounds that the customer has not approved the 
collection or sale of the customer’s personal information.  

 
Section 3. That the City Council hereby requests that in the event that Click! Network is 

sold or leased, the prohibitions as set forth in Sections 1 and 2 above be included as condition of 
the sale or lease.  

 
Section 4. That the prohibitions requested in this resolution shall remain in effect until 

such time as either the federal government or the state of Washington enacts the same or broader 
privacy and security protections for internet users.  
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EXHIBIT K 

NET NEUTRALITY 

1. NET NEUTRALITY 

(a) Consistent with its longtime policy and practice, Operator shall operate the Tacoma Power 
Commercial System on a net neutral basis. Specifically, Operator commits to operate the 
Tacoma Power Commercial System consistent with the following principles: 

 (i) Transparency: Operator will fully and publicly disclose accurate information about its 
services, including technical characteristics, performance characteristics, and network 
management practices, so consumers can make informed choices. 

(ii) No throttling: Operator shall not impair or degrade lawful Internet traffic on the basis 
of Internet content, application, or service or use of a non-harmful device, subject to reasonable 
network managment. 

(iii) No blocking: Subject to reasonable network management, Operator shall not block 
lawful content, websites, resources, applications, services, or non-harmful devices. 

(iv) No discrimination against lawful network traffic: All lawful traffic, including 
encrypted traffic, will receive similar treatment. No traffic will receive preferential treatment 
based on affiliation, the identity of the end user, the content of the information, the provider of 
content, or the type of service being provided. 

(v) No paid prioritization: Operator shall not engage in paid prioritization. Paid 
Prioritization refers to the management of a network to directly or indirectly favor some traffic 
over other traffic, including through use of techniques such as traffic shaping, priorization, 
resource reservation, or other forms of preferential traffic managment either in exchange for 
monetary or other consideration from a third party, or to benefit an affiliated entity. 

(vi)  Reasonable network management is any practice that has a primarily technical 
network management justification, but does not include other business practices. A network 
management practice is reasonable if it is primarily used for and tailored to achieving a 
legitimate network management purpose, taking into account the particular network architecture 
and technology of the service. 

(b) In furtherance of the requirements in Section 1(a), Operator agrees to conspicuously post and 
continuously maintain on its website a copy of its net neutrality policy.   

 
2. ANNUAL CERTIFICATION AND PERIODIC TESTING 

(a) On an annual basis, Operator shall by the Annual Reporting Date, provide the Tacoma Power 
Contract Administrator with a certification signed by a corporate officer certifying Operator’s 
ongoing compliance with Section 1. Such certification shall include a copy of the policy posted 
on Operator’s website.  

(b) To confirm that Operator is operating the Tacoma Power Commercial System in compliance 
with Section 1, Tacoma Power may periodically test the Tacoma Power Commercial System for 
compliance.  
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(i) Tacoma Power Commercial Tacoma Power may use any testing tool to monitor net 
neutrality compliance, including but not limited to online tools, network scanners, and local 
servers; provided that, the Parties may mutually agree to use of a specific testing tool or 
methodology to monitor net neutrality compliance. At Tacoma Power’s request, Operator will 
provide network documentation and configuration data to prove that it is not throttling, slowing, 
promoting, or otherwise treating specific traffic in ways that are impermissible under Operator’s 
net neutrality obligations. Tacoma Power may also make unscheduled site visits to conduct on-
site testing up to four times per year and Operator will grant access and opportunity to test on 
those occasions. 

(ii) Tacoma Power may change its technical approach to net neutrality testing and 
verification in its sole discretion based on technological changes and changes in the use of 
broadband services.    

3. REMEDIES FOR NON-COMPLIANCE 

(a) Failure of Operator to conspicuously post its net neutrality policy on its website is a Default. 
Liquidated damages in the amount of Five Hundred Dollars ($500) per day shall accrue from the 
date of receipt of Notice of Default until the Default is cured.  

(b) In the event that Tacoma Power provides a Notice of Default to Operator alleging that the 
tests required in Section 2(b) of this Exhibit K revealed that the Tacoma Power Commercial 
System is not being operated in compliance with Section 1, any such Notice of Default shall 
include a copy of the tests showing the Default with full documentation as how the tests were 
conducted, including, but not limited to, date, time of day, location and methodology. In the 
event that, (i) Tacoma Power implements a testing tool or methodology not mutually agreed to 
by the Parties to monitor net neutrality compliance, which test results in a determination that 
Operator is not in compliance with Section 1 of this Exhibit K, (ii) Tacoma Power issues a 
Notice of Default based upon such determination, and (iii) the Operator seeks dispute resolution 
pursuant to Section 24 of the IRU Agreement and disputes the accuracy or reliability of the 
results of application of such test results, Operator may request that a neutral third party with 
knowledge and experience regarding the subject of the Dispute, conduct a review of the tests 
conducted by Tacoma Power and provide a report regarding the accuracy and reliability of the 
test results, and such other matters as the Parties deem relevant to the review.  This report and the 
conclusions contained therein shall be presumptively conclusive as to this Disputed issue.  The 
independent third party shall be mutually agreed to by the Parties and the parties shall equally 
bear the costs of such neutral third party.  If the Parties are unable to mutually agree to the 
selection of the neutral third party within a reasonable period of time, the Parties shall each select 
a neutral third party who collectively shall select a third neutral third party to conduct the review 
and issue the report.             

(c) In the event that Operator does not cure a Default of a requirement contained in Section 1 of 
this Exhibit within the timeframes established pursuant to Section 21(c) of this IRU Agreement 
or, the Parties are unable to determine pursuant to Section 24 of this IRU Agreement that there is 
no Default, Tacoma Power shall have the right to perform testing on the Tacoma Power 
Commercial System for compliance with Section 1 at any frequency it chooses. Operator shall 
bear the costs of such tests if the tests demonstrate it is in default.  

(d) Test results obtained pursuant to Section 3(c) will be evaluated on a weekly basis and, if 
applicable, liquidated damages will accrue as follows:  
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(i) During the first week following the timeframes established pursuant to Sections 21(c) 
or 24 of this IRU Agreement, if testing on the Tacoma Power Commercial System reveals that 
the Tacoma Power Commercial System is not in compliance with Section 1, liquidated damages 
will accrue in the amount of Ten Thousand Dollars ($10,000).  

(ii) If testing on the Tacoma Power Commercial System during the second week 
following the timeframes established pursuant to Sections 21(c) or 24 of this IRU Agreement 
reveals that the Tacoma Power Commercial System is still not in compliance with Section 1, 
liquidated damages will accrue in the amount of Fifteen Thousand Dollars ($15,000).  

(iii) The aforementioned liquidated damages will accrue at  an increased rate of Five 
Thousand Dollars ($5,000) per week for every week thereafter where tests reveal the Tacoma 
Power Commercial System is still not in compliance with Section 1, until such time as Operator 
has achieved compliance and remains in compliance for twelve (12) consecutive weeks; 
provided that no liquidated damages will accrue or be payable for the twelve (12) consecutive 
weeks of compliance. 

(d) If in the judgment of Tacoma Power the severity of the breach of Section 1 so warrants, 
Tacoma Power may perform a technical audit to review the Tacoma Power Commercial System 
at Operator’s cost, in addition to or as an alternative to compliance testing. 

   

4. SCOPE OF OBLIGATIONS 

(a) For the avoidance of doubt, the obligations in this Exhibit are the minimum obligations that 
may be imposed on Operator by Tacoma Power pursuant to this IRU Agreement with respect to 
net neutrality. Operator must also comply with any other obligations it may have with respect to 
net neutrality, including but not limited to, obligations in any franchise agreements or in 
municipal, state or federal laws or regulations, as they exist as of the Effective Date, or as they 
may be adopted or amended in the future.  
 
(b) Nothing in this Exhibit should be construed to prevent or prohibit: (i) the City of Tacoma, 
acting in its capacity as a franchising authority, and Operator from agreeing to net neutrality 
requirements that exceed the standards set forth in this Exhibit; (ii) the City of Tacoma, acting in 
its capacity as a franchising authority, from enforcing pre-existing net neutrality requirements 
that exceed the standards set forth in this Exhibit; (iii) the City of Tacoma, acting in its capacity 
as a franchising authority, from enacting or enforcing any net neutrality law; or (iv) the 
establishment or enforcement of any ordinance or regulation by the City of Tacoma concerning 
net neutrality that imposes net neutrality requirements that exceed, or address matters not 
addressed by the standards set forth in this Exhibit.  

1972



EXECUTION COPY 

 
 

EXHIBIT L 
OPEN ACCESS TO TELECOMMUNICATIONS ASSETS 

1. OPEN ACCESS PROGRAM 

(a) Operator shall provide wholesale services over the Tacoma Power Commercial System to 
other telecommunications providers (but not to Operator’s Affiliates except with the prior written 
approval of Tacoma Power) consistent with its practices and policies in other geographic areas in 
which it provides wholesale services, to the extent appropriate (“Open Access Program”). All 
terms and conditions of the Open Access Program shall be determined by the Operator. 

(b) In furtherance of the requirements in Section 1(a), Operator agrees to conspicuously post and 
continuously maintain on its website a copy of its Open Access Program. 

2. ANNUAL REPORT 

(a) Operator shall provide Tacoma Power with a copy of its Open Access Program on an annual 
basis on the Annual Reporting Date.   

3. REMEDIES FOR NON-COMPLIANCE 

(a) Failure of Operator to maintain its Open Access Program posted on its website is a Default.  
Liquidated damages in the amount of Two Hundred and Fifty Dollars ($250) per day shall accrue 
from the date of receipt of Notice of Default until the Default is cured.  
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EXHIBIT M 

ECONOMIC DEVELOPMENT AND EDUCATIONAL OPPORTUNITIES 

1. INTERNSHIP PROGRAM 

Operator agrees to develop an internship program to provide work opportunity and training for 
students and residents of Tacoma, Washington, including veterans. 

2. BUSINESS DEVELOPMENT 

Operator will work directly with Tacoma Power to assist the Tacoma’s economic development 
department to support efforts to attract businesses to Tacoma and to provide marketing 
information about Operator’s commercial service offerings that can be provided to businesses 
considering locating in Tacoma. 

3. TIMING 

(a) Operator shall implement the internship program contemplated by Section 1 of this Exhibit 
within twenty-four (24) months of the Effective Date of this IRU Agreement. Operator shall 
provide notice to Tacoma Power when it has established and implemented the program required 
by Section 1, together with a copy of the program summary. 

(b) Operator shall continue to offer the internship program, or a similar program, during the 
Term of the IRU Agreement. If Operator ceases to offer an internship program, it must provide 
written notice to Tacoma Power within thirty (30) days of cessation. 

4. ANNUAL REPORT 

(a) Operator shall annually submit to Tacoma Power, on the Annual Reporting Date, a report 
detailing the activities that Operator has undertaken to comply with this Exhibit since the most 
recent such report, or in the case of the first such annual report, since the Effective Date of this 
IRU Agreement.   

5. REMEDIES FOR NON-COMPLIANCE 

(a) Failure to timely provide any notice required by Section 3 is a Default. Liquidated damages 
in the amount of Two Hundred and Fifty Dollars ($250) per day shall accrue from the date of 
receipt of Notice of Default until the Default is cured.  

(b) In the event that Operator fails to develop and implement the internship program as required 
by Section 1 of this Exhibit by the deadline in Section 3(a), Operator shall pay Ten Thousand 
Dollars ($10,000) annually beginning on the Annual Reporting Date immediately following the 
deadline in Section 3(a). The payment shall be made either to Tacoma Power to be placed in a 
Tacoma Power program for workplace training or to another internship program as directed and 
chosen by Tacoma Power. Payments shall continue to be due annually until such time as 
Operator establishes an internship program in compliance with this Exhibit. 

(c) In the event that Operator establishes a program and then ceases to implement it as required 
by Section 1 of this Exhibit, Operator shall pay Ten Thousand Dollars ($10,000) annually 
beginning on the Annual Reporting Date following Operator’s cessation of the program. The 
payment shall be made either to Tacoma Power to be placed in a Tacoma Power program for 
workplace training or to another internship program as directed and chosen by Tacoma Power. 
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Payments shall continue to be due annually until such time as Operator re-establishes an 
internship program in compliance with this Exhibit. 
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EXHIBIT N 
PRESERVE COMPETITION AMONG PROVIDERS 

1. RESTRICTIONS ON TRANSFERS 

(a) Operator represents and warrants that as of the Effective Date, it is a Washington limited 
liability company that is a wholly owned subsidiary of Mashell, Inc., a Washington corporation.   

(b) Operator acknowledges Tacoma Power’s goal of preserving and promoting competition in 
the local telecommunications industry. To that end, Rainier covenants that it will not sell, grant, 
assign, delegate, or otherwise transfer (whether voluntarily, by operation of law or otherwise) 
any of its rights or obligations under this IRU Agreement to any entity (a “Transfer”) without the 
prior written consent of Tacoma Power. Any Change of Control or Change of Working Control 
shall be deemed a Transfer for the purposes of this provision.   A “Change of Control” means the 
sale of all or substantially all the assets of Operator; any merger, consolidation or acquisition of 
Operator with, by or into another corporation, entity or person; or any change in the ownership of 
more than fifty percent (50%) of the voting rights in Operator through one or more related 
transactions. A “Change of Working Control” means any change in the possession, direct or 
indirect, of the power to direct or cause the direction of the management and policies of 
Operator, whether through the ownership of voting securities, by contract or otherwise.  
Nothwithstanding the foregoing, written consent shall not be required for transfer of ownership 
made by testamentary provisions or the laws of descent.  

(c) Further, Operator agrees not to sell, grant, assign, delegate, or otherwise transfer its rights or 
obligations under the IRU Agreement to any Facilities-Based Entity that has residential 
broadband or data service market share of twenty-five percent (25%) or more of the Tacoma 
Power Commercial Service Area. A “Facilities-Based Entity” means an entity that provides 
residential services primarily via wireline fiber and/or coaxial cable facilities. 

2. ANNUAL OWNERSHIP REPORT & CERTIFICATION 

(a) Operator agrees to provide to Tacoma Power, annually on the Annual Reporting Date, a 
current list of the names of all persons and entities with voting rights and ownership interests of 
Five Percent (5%) or greater in Operator.  

(b) Operator agrees to provide to Tacoma Power, annually on the Annual Reporting Date, a 
certification signed by a corporate officer certifying that Working Control of Operator has not 
changed without Tacoma Power’s consent. 

3. TRANSFER REQUESTS 

(a) Operator may request Tacoma Power’s consent to a Transfer no less than six (6) months prior 
to the proposed effective date of the Transfer.  

(b) Consent to the Transfer may be withheld by Tacoma Power in the event that Tacoma Power 
determines after an evaluation of the request for consent, that the Transfer would violate any of 
the 12 policy goals adopted by the Tacoma Public Utilities Utility Board and City of Tacoma 
Council regarding Tacoma Power Commercial, or the entity will not have adequate legal, 
technical, and/or financial capacity to perform Operator’s obligations under this IRU Agreement. 
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(c) Any consent to a Transfer to a new legal entity granted by Tacoma Power shall be 
conditioned on the new legal entity entering into a written acceptance, in form and content 
approved by the City Attorney, agreeing that all acts and omissions of Operator with respect to 
the IRU Agreement occurring prior to the Transfer will continue to be deemed to be those of the 
new entity and committing to comply with all the terms of this IRU Agreement. Operator shall 
not be relieved of its obligations under the IRU Agreement unless and until Tacoma Power 
receives such written acceptance. 

4. REMEDIES FOR NON-COMPLIANCE 

(a) Any attempted or purported assignment, delegation or other transfer not in conformance with 
this Exhibit (“Unauthorized Transfer”) shall be voidable at Tacoma Power’s option provided that 
Tacoma Power provides notice of voidance within six (6) months from the date Tacoma Power 
has actual notice of the Unauthorized Transfer. Subject to the foregoing, the IRU Agreement 
shall be binding on the Parties’ successors and assigns. 

(c)  In the event of an Unauthorized Transfer, the IRU Fee due and payable by Operator shall be 
doubled, effective the date the Unauthorized Transfer and continuing until such time as Tacoma 
Power voids the Unauthorized Transfer pursuant to Section 4(a). If Tacoma Power elects not 
void the Transfer, at the end of the six (6) month period, the IRU Fee due and payable going 
forward shall no longer be doubled.    
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EXHIBIT O 

CONTINUITY OF SERVICES COMMITMENT 

1. COOPERATION 

(a) In the event that the IRU Agreement between the Parties is terminated for any reason 
(including expiration), the parties will cooperate in good faith to transition the Tacoma Power 
Commercial System to Tacoma Power or to an entity of Tacoma Power’s choosing (the 
“Successor Operator”) in accordance with the following principles  

(i) Continue the provision of services and minimize disruption to Tacoma Power Commercial 
System customers; 

(ii) Preserve the value of the Tacoma Power Commercial System as a going concern; 

(iii) Protect the physical integrity of the Tacoma Power Commercial System; and 

(iv) Complete the transition within no more than six (6) months (the “Post-Termination 
Period”). 

2. RIGHT OF USE 

(a) During the Post-Termination Period, Tacoma Power shall have an unrestricted right of access 
to and use of any equipment and other assets and inventory in use to support operations of the 
Tacoma Power Commercial System and Associated Property, so as to enable continuity of 
services and seamless migration to the Successor Operator. This right of access and use shall not 
include physical access to the Operator Network.  

(b) During the Post-Termination Period, Operator will continue to operate the Tacoma Power 
Commercial System in accordance with the requirements of the IRU Agreement, except as those 
requirements may be modified consistent with this Exhibit, the Continuity of Services Plan, and 
as directed by Tacoma Power as necessary to effect the seamless transition to the Successor 
Operator.    

3. ACCESS TO DATA, PERSONNEL AND RECORDS 

(a) During the Post-Termination Period, Operator shall provide Tacoma Power with access to 
personnel and all records and information necessary for Tacoma Power to transition operation of 
the Tacoma Power Commercial System in a seamless manner, including customer accounts and 
customer data, and maps and data regarding the Tacoma Power Commercial System and its use. 

(b) During the Post-Termination Period, Operator shall fully cooperate in the assignment of 
customer contracts, content and services contracts, and any other third-party arrangements 
necessary to effect the seamless transition.   

4. REVENUES AND EXPENSES 

(a) During the Post-Termination Period, Operator shall be responsible for all operating expenses 
and shall be entitled to all of the revenues generated by the Tacoma Power Commercial System, 
subject to Section 4(c) below. 

(b) During the Post-Termination Period, Operator shall have no obligation to pay the IRU Fee or 
make Capital Expenditures. 
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(c) During the Post Termination Period, Operator shall pay to Tacoma Power five percent (5%) of its 
gross revenue generated from its operations on the Tacoma Power Commercial System. “Gross 
Revenues” means all revenues derived from operation of the Tacoma Power Commercial System……  

5. PERFORMANCE GUARANTEE 

(a) During the Post-Termination Period, the Performance Guarantee provided by Operator 
pursuant to the IRU Agreement shall be maintained in full force and effect and may be relied 
upon by Tacoma Power if Operator fails to comply with the obligations in this Exhibit or any 
related agreements.  

6. DEVELOPMENT OF CONTINUITY OF SERVICES PLAN 

(a) On the second Annual Reporting Date following the Effective Date of the IRU Agreement, 
Operator will submit to Tacoma Power for its review and approval a  Continuity of Services Plan 
to replace the Continuity of Services Commitment contained in this Exhibit.  The plan shall at a 
minimum: (1) require the Parties to exercise best efforts and cooperation to effect an orderly and 
efficient transition to the Successor Operator; (2) identify the major components of the transition, 
including but not limited to: (i) separation of the Tacoma Power Commercial System from the 
Operator Network; (ii) network operations and management; (iii) accounting and recordkeeping; 
and (iv) regulatory compliance; and (3) specify the anticipated timeframe and sequence for 
transferring customers, contracts, equipment and responsibilities for each component of 
operations described in the Continuity of Services Plan.  

(b) The Parties agree to review the Continuity of Services Plan in good faith no more frequently 
than once every three (3) years during the Term, but no less frequently than every five (5) years 
during the Term and make any necessary revisions. 

     7.   OPERATOR'S CONTINUED RETAIL OPERATIONS 

(a)  Tacoma Power understands that Operator will be serving customers currently served by Net-
Venture and Mashell Telecom, Inc. under their existing ISP Advantage Agreements with 
Tacoma Power. In the event that the IRU Agreement between the Parties is terminated for any 
reason (including expiration) and Tacoma Power takes over operation of the Tacoma Power 
Commercial System, or transfers the Tacoma Power Commercial System to a Successor 
Operator, Tacoma Power or the Successor Operator shall be obligated to have an Open Access 
Program as described in Exhibit L to the IRU Agreement.    
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EXHIBIT P 
TRADEMARK LICENSE AGREEMENT 

 
THIS AGREEMENT, effective as of  ____________________, 20___ is by and between 

City of Tacoma, Department of Public Utilities, Light Division, a municipal corporation of 
the state of Washington, (“Licensor”) and Rainier Connect North, LLC, a Washington limited 
liability company (“Licensee”). The parties hereto are hereinafter collectively referred to as the 
“Parties.”  Capitalized terms used herein and not defined shall have the meanings assigned to 
them in the IRU Agreement. 

WHEREAS, Licensor is the owner of two (2) Washington state trademarks, one for 
“Click! Cable TV” and symbol (Washington trademark registration number 53233 under 
trademark classifications 35 and 38) and one for “Click! Cable TV” (Washington trademark 
registration number 54077 under trademark classification 41), shown in Exhibit P1 hereto 
(collectively the “Marks”);   

WHEREAS, Licensor has used the Marks in connection with the marketing and operation 
of its retail and wholesale communications business (“Click! Business”) but intends to cease 
operations and transfer control of the assets related to the Click! Business, including but not 
limited to the Tacoma Power Commercial System, to Licensee as of the Effective Date of this 
IRU Agreement;  

WHEREAS, Licensee desires to use the Marks in connection with the use of the Tacoma 
Power Commercial System in the manner and subject to the terms and conditions set forth in this 
Agreement and the IRU Agreement; and  

NOW, THEREFORE, In consideration of the premises and the mutual covenants and 
agreement of the Parties set forth herein and other good and valuable consideration, the 
sufficiency of which is hereby mutually acknowledged, the Parties agree as follows: 

1. GRANT OF LICENSE. Licensor grants to Licensee an exclusive, royalty-free 
non-transferable license to use the Marks in connection with the Tacoma Power Commercial 
System, throughout the Tacoma Power Commercial Service Area depicted in IRU Agreement, 
Exhibit A1.  

2. USE OF THE MARKS. Licensee shall comply with the following requirements 
when using the Marks: 

2.1 The use must be accompanied by the following text: 

All rights reserved. [Insert Mark] is a trademark of City of Tacoma. 

2.2 The use must comply with the applicable provisions of the guidelines set 
forth in Exhibit P2 attached hereto. 

3. NO ASSIGNMENT. This license to use the Marks may not be assigned or 
otherwise transferred by Licensee, under any circumstances, without the prior, express, written 
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consent of Licensor. Licensor does not grant, and nothing in this Agreement shall be construed 
as granting, to Licensee the right to license, sublicense, or authorize others to use the Marks.  

4. OWNERSHIP. 

4.1 Licensee acknowledges that the Marks are valid, are the exclusive 
property of Licensor, and can lawfully be used only with the express license or consent of 
Licensor. Licensee shall not at any time do, or cause to be done, any act or thing 
contesting or in any way impairing or intending to impair the validity of the Marks and/or 
Licensor's exclusive rights, title, and interest in and to the Marks. 

4.2 Licensee shall not register or apply to register the Marks, either alone or in 
combination with any other word(s) and/or design(s), in any country, state, or 
jurisdiction. Licensee shall not in any manner represent that it owns the Marks, and 
Licensee hereby acknowledges that its use of the Marks shall not convey any rights, title, 
or interest in or to said Marks in Licensee's favor, but that all use of the Marks by 
Licensee shall inure to the benefit of Licensor. 

4.3 Licensee shall be responsible for all costs associated with maintaining the 
registration of the Marks, including all fees charged by the Washington Secretary of State 
associated with renewing the Marks. Licensee shall provide copies of all filings and 
correspondence related to the Marks to Licensor. 

5. TERM AND TERMINATION. 

5.1 Unless sooner terminated under the provisions of Section 5.2 below, or by 
mutual agreement of the Parties in writing, this Agreement shall continue so long as the 
IRU Agreement is in full force and effect. In the event that the IRU Agreement is 
terminated, by either Party and for any reason, this Agreement shall automatically 
terminate.  

5.2 If Licensee fails to comply with any of the provisions of this Agreement, 
Licensor may terminate this Agreement by express written notice to Licensee; provided, 
however, that if Licensee, within 60 days after Licensor’s notice, cures or otherwise 
corrects such violation or noncompliance to Licensor's reasonable satisfaction, said 
termination notice shall be of no further force or effect and this Agreement shall be 
reinstated under all the terms and conditions as existed before the notice of termination. 

5.3 Upon termination of this Agreement, Licensee shall permanently 
discontinue all use of the Marks and refrain from using any other service mark, 
trademark, trade name, corporate name, or any other designation confusingly similar to 
any one or all of the Marks. 

6. INDEMNITY. 

6.1 Licensee shall indemnify and defend Licensor against any loss or losses 
incurred through claims, actions, or lawsuits by third parties against Licensor involving 
or arising from the use of the Marks by Licensee, and shall hold Licensor harmless for 
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any damages, attorney fees, or other costs that Licensor may be required to pay as a result 
of any such claims, actions, or lawsuits being asserted against Licensor. 

6.2 If Licensee brings to Licensor's attention an unauthorized third party use 
of the Marks, Licensor shall take steps to abate such use at Licensor's expense if 
Licensor, after investigation and evaluation of such unauthorized use, concludes that such 
use constitutes an infringement of its rights and that there is a reasonable probability of 
success in taking action to abate such infringement. 

7. NOTICES.  

Except for routine operational communications, which may be delivered personally or 
transmitted by electronic mail all notices required hereunder shall be in writing and shall 
be considered properly delivered when received if personally delivered, or on the third 
day following mailing, postage prepaid, certified mail, return receipt requested to the 
Parties at the following addresses:  

Licensor:       Licensee: 
 
Tacoma Public Utilities    Rainier Connect North, LLC   
3628 South 35th Street    P.O. Box 639 
Tacoma, WA 98409    104 Washington Ave. N. 
Attn: TPU Contract Administrator  Eatonville, WA 98328 
      Attn: Manager 
 
With a copy to:      With a copy to: 
 
City of Tacoma      Richard A. Finnigan 
747 Market Street, Suite 1120   2112 Black Lake Blvd. SW 
Tacoma, WA.  98402    Olympia, WA 98512 
Attention:  City Attorney 
 

8. BINDING EFFECT. This Agreement shall be effective as of the date first above 
written and shall be binding upon and inure to the benefit of the Parties hereto and their 
respective successors or assigns as permitted by this Agreement. 

[SIGNATURE PAGES TO FOLLOW] 
  

1982



EXECUTION COPY 4 

IN WITNESS WHEREOF, each Party has caused this License Agreement to be 
executed by its duly authorized representative as of the date indicated below. 
 
 
CITY OF TACOMA, DEPARTMENT 
OF PUBLIC UTILITIES, LIGHT 
DIVISION, D/B/A TACOMA POWER 
 

 RAINER CONNECT NORTH, LLC 

By:   By:  
Name: Jackie Flowers  Name:  
Title Director of Utilities  Title  
Date:   Date:  
 
 
 
APPROVED AS TO FORM: 
 
By:  
Name:  
Title City Attorney 
Date:  
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EXHIBIT P1 
MARKS 
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I, KIM WYMAN, Secretary of State of the State of Washington and custodian of its seal, hereby issue this certificate that 
according to records on file in this office, trademark:

THE WORD "CLICK!" AND THE WORDS "CABLE TV" AND A SYMBOL CONSISTING OF THE 
LETTER "C" WITH AN EXCLAMATION MARK, WHEREBY THE EXCLAMATION MARK IS 

LOCATED IN THE MIDDLE OF THE LETTER "C" AND THE EXCLAMATION TAIL IS 
LOCATED ABOVE.

registered in the State of Washington to

 

CITY OF TACOMA/TPU 

with home jurisdiction of (if any) WASHINGTON and business address of (if any) 3628 S 35TH ST, TACOMA, WA 
98409-3115, USA

I certify that such trademark with registration # 53233 was renewed on 04/01/2019 and will  expire on 03/31/2024.

I further certify that the classification number(s) of the trademark is/are 35,38 and the actual goods or services with which the 
trademark is used are: 35 - Advertising & Business, 38 - Telecommunications.

The date the trademark was first used anywhere is 06/01/2007 and the date the trademark was first used in Washington 
is 06/01/2007.

 

Given under my hand and the Seal of the State 
of Washington at Olympia, the State Capital 

Kim Wyman, Secretary of State

Date Issued: 04/01/2019
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I, KIM WYMAN, Secretary of State of the State of Washington and custodian of its seal, hereby issue this certificate that 
according to records on file in this office, trademark:

CLICK! CABLE TV

registered in the State of Washington to

CITY OF TACOMA 

with home jurisdiction of (if any) WASHINGTON and business address of (if any) 3628 S 35TH ST, TACOMA, 
WA 98409, USA

I certify that such trademark with registration # 54077 was issued on 07/07/2010 and will expire on 07/07/2015.

I further certify that the classification number(s) of the trademark is/are 41 and the actual goods or services with which the 
trademark is used are: 41 - Education & Entertainment. 

The date the trademark was first used anywhere is 01/01/2009 and the date the trademark was first used in Washington 
is 01/01/2009.

Given under my hand and the Seal of the State 
of Washington at Olympia, the State Capital 

Kim Wyman, Secretary of State 

Date Issued: 08/21/2019
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EXHIBIT P2 
GUIDELINES 
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Click! is the cable TV service  
satisfaction leader. A division of 
Tacoma Power, Click! Network is a 
local company dedicated to local needs. 
Through Click! Cable TV, we deliver 
all the cable channel variety you  
want, better customer service from 
conscientious local experts and simple, 
straightforward plans.

We give local residents the best possible 
blend of reliability, accountability and 
value for their dollar.
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In our ongoing efforts to demonstrate the inherent value that Click! has to offer, we have 
focused on reshaping our brand. In doing so, we have created a strategy that will allow us to 
build our awareness and our customer base. We have always focused on quality and service and 
will continue to do so. The cornerstone to this new strategy is to adequately and accurately 
deliver this message to our customers, both new and existing. We are truly a local company 
that can deliver programming that is on par with the big cable companies and can offer 
unique regional programing they cannot. Not only can we deliver a quality product, but we 
can deliver it at a lower price point. We are THE local choice for cable, in quality, service and 
price. 

In order to solidify this message to our customers, we are adding new layers to the Click! 
brand. The first step is creating the branded service Click! Cable TV.  This provides clear mes-
saging about who and what Click! is, and is the first step in a series of branded services and 
ultimately an umbrella brand for Click! The road map below will provide insight into where 
Click!, the brand, is headed. 

CABLE TV INTERNET VOICE OVER IP

DIVISION OF PUBLIC UTILITY

POTENTIAL UMBRELLA BRAND FOR SERVICES

CURRENTLY IN USE.

MAINTAIN FOR B2B-LEVEL CORRESPONDENCE 
AND “CORPORATE”-LEVEL COMMUNICATIONS

THE “SHORTCUT”
STEP 1.

BUILD OUT BRANDED 
SERVICE LINE FIRST WITH
CLICK! CABLE TV AS THE 
LEAD SERVICE OFFERING.

THIS PROVIDES THE
“SHORTCUT” TO THE “WHO”
AND “WHAT” WE ARE. 
FIRMLY ESTABLISH THE 
“CLICK!” BRAND PRESENCE.

SUITE OF SERVICES
STEP 2.

BUILD OUT A BRANDED UMBRELLA
BRAND THAT COVERS THE SUITE
OF SERVICES.

THIS UMBRELLA BRAND WILL ALLOW
FOR EFFORTS THAT ARE FOCUSED
AROUND POTENTIAL BUNDLED 
SERVICE OFFERINGS AND SOLUTIONS.SERVICES

POSSIBLE FUTURE BRANDED SERVICES
BRANDED SERVICE 
IMMEDIATE NEED

C l i c k ! ,  t h e  b r a n d

C.1
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The identity shown below represents the corporate identity of Click! Network. The Click! 
Network corporate identity (shown here in positive and reverse) should be the first choice for 
any company wide communications such as business papers, fax forms, payroll, etc. If space is 
limited, alternate versions (shown on pages C.3 and C.4) may be used.

C LI  C K !  NET   W O RK   C O R P O RATE     i d e n t i t y

CLICK! network corporate 

identity

Size 

This is the preferred version of the 

Click! Network corporate identity. It 

can be used at any size  1" in width 

or greater.

Clear space 

A clear space should be maintained 

around the identity. The size of this 

area depends on the size of the  

identity in a given application.  

A distance equal to the width of  

the top of the “exclamation point”  

(indicated by “x”—see diagram) 

should be maintained on all sides.

Color 

The Click! Network corporate identity 

uses PMS 2593 and black. This iden-

tity should be used only on white or 

very light backgrounds. When the 

identity appears on a colored back-

ground, the one-color version should 

be used (see page C.3).

CLICK! network corporate 

identity, reversed

When the Click! Network corporate 

identity appears on a black or very 

dark background, the reversed ver-

sion should be used for maximum  

readability. 

sp  e ci  f icati     o ns

C.2

 1" or greater

x

x

x
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When the Click! Network corporate identity appears on a photograph or on a colored field, 
or when printing limitations make it necessary, the one-color version should be used. The 
one-color identity can be used in either black or white (no other colors), whichever provides 
the higher contrast against the background.

C LI  C K !  NET   W O RK   C O R P O RATE     i d e n t i t y

one-color Click! Network 

corporate identity

Note that when the Click! Network 

corporate identity appears in only 

one color, all artwork is solid color 

(there are no halftones).

sp  e ci  f icati     o ns

C.3
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In situations where the primary Click! Network corporate identity will not work, the hori-
zontal configuration may be used, either on its own or in conjunction with the logo mark  
(see page C.7).

h o r i z o n t a l  C LI  C K !  NET   W O RK   co  r po  r a t e  i d e n t i t y  
( l o g o t y p e  o n ly )

Size 

This identity may be used at any size 

1" in width or greater.

Clear space 

Maintain a clear space equal to the 

height of the “Click! Network” logo-

type (indicated by “x”—see diagram) 

on all sides.

Color 

This identity uses PMS 2593 and black. 

It should be used only on white or 

very light backgrounds. When  

it appears on a black or very dark  

background, the reversed version 

should be used for maximum  

readability. When the identity 

appears on a colored background,  

the one-color version should be used.

sp  e ci  f icati     o ns

C.4

x

x

x

 1" or greater
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Introducing our new branded 
service: Click! Cable TV
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The identity shown below represents the core brand of Click! Cable TV. All offers and  
product lines within Click! Cable TV should use this identity.

The Click! Cable TV identity in positive and reverse should be the first choice for any given 
application. The one-color identity is the second choice.

C LI  C K !  C ABLE     TV   i d e n t i t y

Click! CABLE TV identity

Size 

This is the preferred version of the 

Click! Cable TV identity. It can be 

used at any size  .5" in width or 

greater.

Clear space 

A clear space should be maintained 

around the identity. The size of this 

area depends on the size of the  

identity in a given application.  

A distance equal to the height of  

the center negative space of the “C”  

(indicated by “x”—see diagram) 

should be maintained on all sides.

Color 

The Click! Cable TV identity uses  

PMS 2593 and black. This identity 

should be used only on white or very 

light backgrounds. When the identity 

appears on a colored background, 

the one-color version should be used.

Click! CABLE TV identity, 

reversed

When the Click! Cable TV identity 

appears on a black or very dark  

background, the reversed version 

should be used for maximum  

readability.

sp  e ci  f icati     o ns

C.6

 .5" or greater

x

x

x

x

x
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The horizontal Click! Cable TV identity (shown here in positive and reverse) 
is an alterntive to the preferred vertical version. 

C LI  C K !  C ABLE     TV   i d e n t i t y

Click! CABLE TV identity

Size 

This is the horizontal version of the 

Click! Cable TV identity. It can be 

used at any size  .75" in width or 

greater.

Clear space 

A clear space should be maintained 

around the identity. The size of this 

area depends on the size of the  

identity in a given application.  

A distance equal to the height of  

the center negative space of the “C”  

(indicated by “x”—see diagram) 

should be maintained on all sides.

Color 

The Click! Cable TV identity uses  

PMS 2593 and black. This identity 

should be used only on white or very 

light backgrounds. When the identity 

appears on a colored background, 

the one-color version should be used.

Click! internet identity, 

reversed

When the Click! Cable TV identity 

appears on a black or very dark  

background, the reversed version 

should be used for maximum  

readability.

sp  e ci  f icati     o ns

C.7

 .75" or greater

x

x

x

x

x
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The Click! logo mark may be separated from the logotype for the purpose of  
creating engaging artwork, animations, or for layout considerations. Because the logo mark 
does not incorporate the name of the company, it is important that it be accompanied by 
either the full Click! Network identity (page C.6), the logotype (page C.4) or one of the 
branded servies identities somewhere in the layout.

C l i c k !  l o g o — m a r k  o n ly

Size 

The Click! logo mark may be used  

at any size 3⁄8" in height or greater.

Clear space 

Maintain a clear space equal to  

the top of the “exclamation point”  

(indicated by “x”—see diagram)  

on all sides.

Color 

This identity uses PMS 2593 and 

black. It should be used only on 

white or very light backgrounds. 

When it appears on a black or very 

dark background, the reversed  

version should be used for maximum  

readability. When the identity 

appears on a colored background,  

the one-color version should be used.

Rotation 

The Click! logo mark may be rotated 

to create interesting and engaging 

layouts, or for animations, but it is 

important to follow these guidelines 

when doing so:

1.	 When the rotated mark appears 

on its own (not part of a series 

or animation), the rotation angle 

should fall between ±25º and ±50º  

(see diagram).

2.	 When rotated and cropped, 

the logo mark should maintain 

enough of its original form to be 

recognized easily. (See business 

cards, page C.19, for an example.

3.	 When animated, or used in a 

series, the mark may be rotated  

to any angle.

sp  e ci  f icati     o ns
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The different Click! Network identities allow for a wide variety of uses. However, to present  
a consistent image of Click! Network, Click! Cable TV and Tacoma Public Utilities, it is 
important to use the identities properly. Below are some examples of unacceptable use of the 
identities. If you have any questions about proper use, please contact the Graphics section.

U n a cc  e p t a b l e  us  e s  o f  C LI  C K !  NET   W O RK   i d e n t i t i e s

Incorrect scaling 

The identities should never be 

stretched vertically or horizontally.

Incorrect background 

The color versions of the  

Click! Network identities should 

never appear on fields of color. 

When an identity must appear  

on a colored background, use  

the one-color version.

Incorrect color 

The Click! Network identities should 

only appear in the color configura-

tions shown previously. Never substi-

tute other colors for any part of the 

identity.

Incorrect rotation 

Do not rotate the Click! Network 

identities (logo mark and logotype 

together).

Incorrect configuration 

The Click! Network identities should 

only appear in the configurations 

shown previously.

sp  e ci  f icati     o ns

C.9
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The positioning statment is a key element in establishing Click! Cable TV as a competent 
local choice. When used in tandem with the Click! Cable TV identity, and Click! offers, it 
provides an additional layer of reinforcement in the consumer’s mind to choose Click!.

P O S ITI   O NING     LINE  

POSITIONING LINE

Size 

There is not specific point size for 

the positioning line as it will vary 

per the communication material cre-

ated.There is a minimum point size 

of 7 pt. 

Clear space 

There is no specific clear space dedi-

cated to the positioning line, but it 

should follow any recommended 

clear space requirements for the Click! 

Cable TV identity or third party logos.

Color 

The positioning can be used in mul-

tiple color options depending on the 

communication material created. 

The preferred color is PMS Cool Gray 

11 or 75% tint of black on a white 

background. 

The alternate colors for the position-

ing line are PMS 2593 and black. 

These colors should only be used 

when the positioning line is not in 

close proximity to a Click! branded 

service logo, such as Click! Cable 

TV. Additionally, these colors should 

be used only on white or very light 

backgrounds. When it appears on a 

black or very dark background, the 

reversed version should be used for 

maximum readability. 

Size relationship 

The positiong line has a size rela-

tionship that maps to the size of 

the Click! branded service logo as 

illustrated to the left. It should never 

be larger than the cap height of 

“CLICK!” when used in close proxim-

ity of the logo. When it is used seper-

ately, it has no set maximum size. In 

all cases the minimum size for the 

positioning line always applies.

sp  e ci  f icati     o ns

C.10

Your local choice.

Your local choice.

Your local choice.

Your local choice.

Prefered color PMS Cool Gray 11. Positioning line minimum size is 7 pt. or .75".

Alternate color PMS 2593.

Alternate color black.

Alternate color white.

Your local choice.x

Maximum height for positioning line.
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C.11

Click! Purple 

PMS 2593 

c79 m100 y100 k0 

r102 g51 b153

Click! Gray 

PMS Cool Gray 11 

c0 m0 y0 k75 

r102 g102 b102

Click! Black 

PMS Black 

c0 m0 y0 k100 

r0 g0 b0

Light Purple 

PMS 2563 

c41 m55 y100 k0 

r178 g153 b204

Dark Purple 

PMS 2593 

c79 m100 y100 k0 

r102 g51 b153

c o l o r
The color palette for the Click! brand is focused on delivering maximum impact through 
owning the color purple. The primary color is PMS 2593 or the Click! purple blend. These 
colors should be used whenever possible to help build equity into the brand. There is a sec-
ondary palette that can be used for accent colors.

Orange 

PMS 180 

c0 m50 y98 k3 

r233 g143 b7

Teal 

PMS 621 

c15 m5 y8 k0 

r218 g230 b231

p r ima   r y  pal   e tt  e s e c o nda   r y  pal   e tt  e — 
W Eb   sit   e  o nly
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C lick    !  P u r pl  e  bl  e nd

C.12

There are several elements that are used to create the Click! Cable TV brand presence. These 
elements include a Mt. Rainier illustration, vibrant purple blend of color, a cable, and dis-
tincitve typographic treatments. These elements provide a flexible canvas in which to create 
compelling, offer-centric advetisements and communication materials with strong continuity.

C l i c k !  C ABLE     TV   S U P P O RT  i n g  GRA   P HI  C S

The Click! purple blend is one of the 

key supporting graphics. It provides a 

strong backdrop for messaging, and 

a cohesive visual bond between all 

Click! communications. The strength 

of the new Click! purple should be 

leveraged whenever possible.

M t.  Raini     e r  ill   u st  r ati   o n

The Mt. Rainier illustration is an 

optional supporting graphic. This 

element provides an additional visual 

layer that ties back to the local com-

munity and region. It should only 

appear in a sublte fashion and never 

conflict with the primary messaging 

or offer. It should be used as a layer 

on top of the Click! purple blend. 

The layer setting is set to “Screen” 

and has a transparency of 60-80%. 

C lick    !  cabl    e  ill   u st  r a T i o n

The Click! cable graphic is an option-

al supporting graphic. This element 

provides a strong visual link to the 

cable industry vertical, while also 

functioning as a layout tool. The 

cable provides a clean break between 

the purplbe background and the 

signoff area for other key elements 

such as the positioning line or logo. 

The cable has a black shadow set to 

65% with a blur of .1 inch.

An alternate graphic with the cable is 

the "cable box" graphic. This graphic 

creates a clean area for the logo.The 

graphic should bleed off the left or 

right side of the page or screen. If 

this is not possible it may bleed off 

from the top of the page or screen.

The cable box has a rounded corner 

of 0.15 inch and a black shadow set 

to 65% with a blur with a range of 

.1 -.07 inch.

sp  e ci  f icati     o ns

b r and    e l e m e nts 
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a b c d e f g h i j k l m n o p q r s t u v w x y z
a b c d e f g h i j k l m n o p q r s t u v w x y z 1 2 3 4 5 6 7 8 9 0

abcd    e f g h i j klmn    o p q r st  u vw  x y z
a b c d e f g h i j k l m n o p q r s t u v w x y z 1 2 3 4 5 6 7 8 9 0

a b c d e f g h i j k l m n o p q r s t u v w x y z
a b c d e f g h i j k l m n o p q r s t u v w x y z 1 2 3 4 5 6 7 8 9 0

a b c d e f g h i j k l m n op  q r s t u v w x y z
a b c d e f g h i j k l m n o p q r s t u v w x y z 1 2 3 4 5 6 7 8 9 0

a b c d e f g h i j k l m n o p q r s t u v w x y z
a b c d e f g h i j k l m n o p q r s t u v w x y z 1 2 3 4 5 6 7 8 9 0

Frutiger Light 

Use this typeface for large  

headlines. Do not use it for large 

blocks of text or in very small 

point sizes.

Frutiger Roman 

Use this typeface for short  

headlines and for caption text. Use 

this typeface or Frutiger Bold in 

signage applications.

Frutiger Italic 

Use this typeface to stress certain 

words in headline or caption text.

Frutiger Bold 

Use this typeface for caption titles, 

text callouts, and small-type head-

lines. Do not use this weight of 

Frutiger for large-type headlines 

or for body text. Use this typeface 

or Frutiger Roman in signage 

applications.

Frutiger Black 

Use this typeface for special  

situations when the Bold weight  

is not heavy enough (for instance, 

when printing limitations require 

a heavier weight).

T yp  o g r ap  h y
Integrity, accountability and accessibility are the values inherent in the Tacoma Public Utilities 
brand. We want to project these qualities in our printed and electronic materials.

We are using Frutiger and Bembo—two classic, timeless, and easy-to-read type families— 
to establish hierarchy, to allow flexibility, and to maintain consistency in the presentation of 
information. To acquire the brand fonts, contact the Graphics section.

p r i m a r y  t y p e  f a m i ly :  f r u t i g e r

Use the typefaces in this family for headlines and short amounts of body copy. They may also 
be used for captions and for text callouts.
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abc   d efghi     j k l mn  o p q rstuvw      x y z
a b c d e f g h i j k l m n o p q r s t u v w x y z 1 2 3 4 5 6 7 8 9 0

a b c d e f g h i j k l m n o p q r s t u v w x y z
a b c d e f g h i j k l m n o p q r s t u v w x y z 1 2 3 4 5 6 7 8 9 0

abc   d efghi     j k l mn  o p q rstuvw      x y z
1 2 3 4 5 6 7 8 9 0

a b c d e f g h i j k l m n o p q r s t u v w x y z
a b c d e f g h i j k l m n o p q r s t u v w x y z 1 2 3 4 5 6 7 8 9 0

a b c d e f g h i j k l m n o p q r s t u v w x y z
a b c d e f g h i j k l m n o p q r s t u v w x y z 1 2 3 4 5 6 7 8 9 0

Bembo Regular 

Use this typeface mainly for large 

blocks of text.

Bembo Italic, Old Style Figures 

Use this typeface to separate  

and differentiate lines within  

body copy.

Bembo Small Caps 

Use small capitals for text callouts 

and for headlines when Frutiger 

doesn’t produce the desired  

visual effect.

Bembo Semibold, Old Style Figures 

Use this typeface for caption  

headlines or small-type headlines 

when Frutiger doesn’t produce  

the desired effect. Generally, this 

typeface should be used at small 

point sizes.

Bembo Bold, Old Style Figures 

Use this typeface for special  

situations when the Semibold 

weight is not heavy enough (for 

instance, when printing limitations 

require a heavier weight).

s e co  n d a r y  t y p e  f a m i ly :  b e m b o

Use the typefaces in this family to change typographic emphasis—for example, to differentiate 
between headlines and body copy. Bembo, a serif type family, is more suitable for large blocks 
of text, but it may be used for headlines or captions when Frutiger would be unsuitable.
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To order Click! Network business cards, contact the Graphics section.

The address block will include the Click! Network logotype, appropriate street address,  
city, state, ZIP code and the “Tacoma Power” sign-off.

The employee block will include employee name, title and/or section (where applicable),  
telephone and fax numbers, and e-mail address. If necessary, up to two additional contact 
numbers can be listed.

C LI  C K !  NET   W O RK   co  r po  r a t e  b us  i n e ss   c a r d s

Size 

2" x 3 1⁄2"

Color 

The Click! Network corporate identity 

uses PMS 2593 U and black. All rules 

are PMS 2593 U; all type is black. The 

back of the card uses PMS 2593 U  

and black.

Paper 

Approved paper stock is Gilbert 

Cover Recycled White Wove 80-lb.

Typography 

“Click! Network”  

	U se logotype artwork. 

Address 

	F ont: Frutiger Roman 

	 Point size: 7 

	 Leading: 11 

	 Tracking: 3 

“Tacoma Power”  

	F ont: Frutiger Roman, all caps 

	 Point size: 6.5 

	 Tracking: 45 

Employee name 

	F ont: Frutiger Bold, all caps 

	 Point size: 7.5 

	 Leading: 10.5 

	 Tracking: 30 

Title/Section 

	F ont: Frutiger Italic 

	 Point size: 7 

	 Leading: 10.5 

	 Tracking: 10 

Contact information 

	F ont: Frutiger Roman 

	 Point size: 7 

	 Leading: 10.5 

	 Tracking: 10

Rules 

Rule weight is .75 pt.

Logo mark on back of card

Rotation angle: 50º clockwise

sp  e ci  f icati     o ns

C.15

0.67"

0.2"

0.2"

1"

4 - l i n e  co  n f i g u r at i o n

5 - l i n e  co  n f i g u r at i o n

b a c k  s i d e

F I R S T  L A S T  N A M E
Title/Section

Phone  000.000.0000

Fax  000.000.0000   email@ci.tacoma.wa.us

T A C O M A  P O W E R

3628 South 35th Street

Tacoma, Washington  98409-3192

F I R S T  L A S T  N A M E
Title/Section

Phone  000.000.0000

Pager  000.000.0000   Cellular  000.000.0000

Fax  000.000.0000   email@ci.tacoma.wa.us

T A C O M A  P O W E R

3628 South 35th Street

Tacoma, Washington  98409-3192

0.2"
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All Click! Network sections and product lines should use this letterhead. To order  
Click! Network corporate letterhead, contact the Graphics section.

C LI  C K !  NET   W O RK   co  r po  r a t e  l e t t e r h e a d

Size 

8 1⁄2" x 11"

Color 

The Click! Network corporate identity 

uses PMS 2593 U and black. All rules  

are PMS 2593 U; all type is black.

Paper 

Approved paper stock is Torchglow 

Pearl White, 60-lb. Text, Vellum Finish.

Typography 

“Click! Network”  

	U se logotype artwork. 

Address 

	F ont: Frutiger Roman 

	 Point size: 7.75 

	 Leading: 17 

	 Tracking: 11 

“Tacoma Power”  

	F ont: Frutiger Roman, all caps 

	 Point size: 7 

	 Tracking: 45

Rules 

Rule weight is .75 pt.

sp  e ci  f icati     o ns

50% of actual size C.16

3628 South 35th Street    

Tacoma, Washington  98409-3192

T A C O M A  P O W E R
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Customers will see our identity most frequently on stationery, which means how each  
document is formatted becomes a critical part of our identity program. Please use this  
format when typing your correspondence, and follow the same format on all pages.

C LI  C K !  NET   W O RK   co  r po  r a t e  s t a n d a r d  l e t t e r  f o r m a t

Typing standards 

Font: Times New Roman or  

	 equivalent serif typeface 

Alignment: flush left, ragged right 

Point size: 11 

Line spacing: single-spaced  

	 (11-point leading) 

Upper and lower case

Position 

Left margin: 1 1⁄4" 

Right margin: 1 1⁄2" 

Top margin: 2" 

Bottom margin: 1"

Personalized correspondence 

Employees may personalize letters by 

entering name, position, and phone 

number, following these guidelines: 

	 Alignment: flush left 

	 Left margin: 1 1⁄8" 

	 Position: 2 returns after date

Additional pages 

For correspondence longer than one 

page, use blank sheets of the same 

stock used for the first page. After 

page 1, top margin becomes 1 1⁄4".

sp  e ci  f icati     o ns

50% of actual size C.17

2"

3 carriage 
returns

2 carriage 
returns

2 carriage 
returns

2 carriage 
returns

2 carriage 
returns

2 carriage 
returns

3 carriage 
returns

min. 1"

1 1⁄4" 1 1⁄2"

January 21, 1999

Recipient’s Name
Recipient’s Title
Company or Organization
Street Address
Tacoma,WA 98411

Dear Recipient,

Lorem ipsum dolor sit amet, consectetuer adipiscing elit, sed diam nonummy nibh euismod 
tin cidunt ut laoreet dolore magna aliquam erat volutpat. Ut wisi enim ad minim veniam,
quis nostrud exerci tation ullamcorper suscipit lobortis nisl ut aliquip ex ea commodo con
sequat. Duis autem vel eum iriure dolor in hendrerit in vulputate velit esse molestie conse
quat, vel illum dolore eu feugiat nulla facilisis at vero eros et accumsan et iusto odio dignis 
sim qui bland it praesent luptatum zzril delenit augue duis dolore te feugait nulla facilisi.
Lorem ipsum dolor sit amet, consectetuer adipiscing elit, sed diam nonummy nibh euismod 
tincidunt ut laoreet dolore magna aliquam erat volutpat. Ut wisi enim ad minim veniam, quis
nostrud exerci tation ullamcorper suscipit lobortis nisl ut aliquip ex.

Duis autem vel eum iriure dolor in hendrerit in vulputate velit esse molestie consequat, vel
illum dolore eu feugiat nulla facilisis at vero eros et accumsan et iusto odio dignissim qui 
bland it praesent luptatum zzril delenit augue duis dolore te feugait nulla facilisi. Nam liber
tempor cum soluta nobis eleifend option congue nihil imperdiet doming id quod mazim 
placerat facer possim assum.

Lorem ipsum dolor sit amet, consectetuer adipiscing elit, sed diam nonummy nibh euismod 
tin cidunt ut laoreet dolore magna aliquam erat volutpat. Ut wisi enim ad minim veniam,
quis nostrud exerci tation ullamcorper suscipit lobortis nisl ut aliquip ex ea commodo con
sequat. Duis autem vel eum iriure dolor in hendrerit in vulputate velit esse molestie conse
quat, vel illum dolore eu feugiat nulla facilisis at vero eros et accumsan et iusto odio digni ssim
qui bland it praesent luptatum zzril delenit augue duis dolore te feugait nulla facilisi. Lorem
ipsum dolor sit amet, consectetuer adipiscing elit, sed diam nonummy nibh euismod tincidunt
ut laoreet dolore magna aliquam erat volutpat.

Sincerely,

Sender’s Name
Title

3628 South 35th Street    

Tacoma, Washington  98409-3192

T A C O M A  P O W E R
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Memos should be set on the one-color Click! Network corporate memorandum form shown 
below. Margins and type specifications for body text on these forms should be consistent with  
the Click! Network corporate standard letter format shown on page C.21, with the exceptions 
noted below. A digital Microsoft Word version of this document is also available. Contact the  
Graphics section.

C LI  C K !  NET   W O RK   m e m o r a n d u m  a n d  s t a n d a r d  m e m o  f o r m a t

Gray bar 

Bar across top of page is a 60% 

screen of black and should be printed 

at no less than 80 lpi.

Position 

Margin guides are the same as for 

the Click! Network corporate stan-

dard letter format, shown on page 

C.21. Use the format shown at left for 

the “Date” through “Subject” lines.

Typing standards 

Typing standards for body text are 

the same as for the Click! Network  

corporate standard letter format, 

shown on page C.21.

sp  e ci  f icati     o ns

50% of actual size C.18

2"

3 carriage 
returns

2 carriage 
returns

2 carriage 
returns

2 carriage 
returns

2 carriage 
returns

2 carriage 
returns

1 1⁄4" 1 1⁄2"

M E M O R A N D U M

date:

To:

From:

Subject:

lorem ipsum dolor sit amet, consectetuer adipiscing elit, sed diam nonummy nibh euismod 
tin cidunt ut laoreet dolore magna aliquam erat volutpat. Ut wisi enim ad minim veniam,
quis nostrud exerci tation ullamcorper suscipit lobortis nisl ut aliquip ex ea commodo con
sequat. duis autem vel eum iriure dolor in hendrerit in vulputate velit esse molestie conse
quat, vel illum dolore eu feugiat nulla facilisis at vero eros et accumsan et iusto odio dignis 
sim qui bland it praesent luptatum zzril delenit augue duis dolore te feugait nulla facilisi.
lorem ipsum dolor sit amet, consectetuer adipiscing elit, sed diam nonummy nibh euismod 
tincidunt ut laoreet dolore magna aliquam erat volutpat. Ut wisi enim ad minim veniam, quis
nostrud exerci tation ullamcorper suscipit lobortis nisl ut aliquip ex.

duis autem vel eum iriure dolor in hendrerit in vulputate velit esse molestie consequat, vel
illum dolore eu feugiat nulla facilisis at vero eros et accumsan et iusto odio dignissim qui 
bland it praesent luptatum zzril delenit augue duis dolore te feugait nulla facilisi. Nam liber
tempor cum soluta nobis eleifend option congue nihil imperdiet doming id quod mazim 
placerat facer possim assum.Tempor cum soluta nobis eleifend option congue nihil imperdiet
doming id quod mazim 

lorem ipsum dolor sit amet, consectetuer adipiscing elit, sed diam nonummy nibh euismod 
tin cidunt ut laoreet dolore magna aliquam erat volutpat. Ut wisi enim ad minim veniam,
quis nostrud exerci tation ullamcorper suscipit lobortis nisl ut aliquip ex ea commodo con
sequat. duis autem vel eum iriure dolor in hendrerit in vulputate velit esse molestie conse
quat, vel illum dolore eu feugiat nulla facilisis at vero eros et accumsan et iusto odio digni
ssim qui bland it praesent luptatum zzril delenit augue duis dolore te feugait nulla facilisi.
lorem ipsum dolor sit amet, consectetuer adipiscing elit, sed diam nonummy nibh euismod
tincidunt ut laoreet dolore magna aliquam erat volutpat.
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This form should be used to send official Click! Network fax messages. It should be filled out 
by hand; there is room at the bottom to include comments or notes.

C LI  C K !  NET   W O RK   co  r po  r a t e  f a x  t r a n s m i t t a l  co  v e r  s h e e t

Size 

81⁄2" x 5 1⁄2"

Color 

All artwork, rules and type are black.

Paper 

Any white bond or fax paper.

Typography 

“Click! Network”  

	U se logotype artwork. 

Address 

	F ont: Frutiger Roman 

	 Point size: 8.5 

	 Leading: 19 

	 Tracking: 20 

“Tacoma Power”  

	F ont: Frutiger Roman, all caps 

	 Point size: 8 

	 Tracking: 55 

“Fax Transmittal” 

	F ont: Frutiger Bold, all caps 

	 Point size: 15 

	 Leading: 30 

	 Tracking: 40 

Sender/recipient information 

	F ont: Frutiger Roman 

	 Point size: 8 

	 Leading: 30 

	 Tracking: 11

Rules 

Rules surrounding address box  

are .75 pt.

Rules below content lines are .5 pt 

dotted lines.

sp  e ci  f icati     o ns

50% of actual size C.19

> To:

Company:

fax Number:

Date:

Pages (including cover):

> from:

Department/Section:

Phone No. or ext:

fax Number:

f a x  t r a n S m i t t a l

3628 South 35th Street

Tacoma,  Washington  98409-3192

T A C o M A  P o W e r
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Use the #10 envelope for general correspondence. Use a mailing label for parcels or for enve-
lopes larger than #10 size.

C LI  C K !  NET   W O RK   co  r po  r a t e  # 1 0  e n v e l op  e  a n d  m a i l i n g  l a b e l

#10 envelope

Size 

4 1⁄8" x 9 1⁄2"

Color 

The Click! Network corporate identity 

uses PMS 2593 U and black. All rules 

are PMS 2593 U; all type in address 

block is black. The words “Click! 

Network” reverse out of PMS 2593 

U on flap.

Paper 

Approved paper stock is Torchglow 

Pearl White, 60-lb. Text, Vellum Finish. 

Typography 

“Click! Network”  

	U se logotype artwork. 

Address 

	F ont: Frutiger Roman 

	 Point size: 7 

	 Leading: 12 

	 Tracking: 3 

“Tacoma Power”  

	F ont: Frutiger Roman, all caps 

	 Point size: 6.5 

	 Tracking: 45

Rules 

Rule weight is .75 pt.

Mailing Label

Size 

5" x 4"

Color 

The Click! Network corporate iden-

tity uses PMS 2593 U and black. Rules 

and color band are PMS 2593 U; all  

type is black.

Paper 

Use any bright white, text weight, 

uncoated, crack ‘n’ peel stock, 1⁄8" 
radius kiss cut die.

Typography and rules are the same as 

for the #10 envelope.
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CLICK!NETWORK

3628 South 35th Street

Tacoma, Washington  98409-3192

T A C O M A  P O W E R

3628 South 35th Street

Tacoma, Washington  98409-3192

T A C O M A  P O W E R
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Sunday Insert

C LI  C K !  C ABLE     TV   e x a m p l e s

The following examples illustrate how to assemble the key supporting graphics to build  
cohesive Click! Cable TV branded communications.

Outdoor Billboard

C.21

2009



Web site-—Home page

C LI  C K !  C ABLE     TV   e x a m p l e s

The following examples illustrate how to assemble the key supporting graphics to build cohe-
sive Click! Cable TV branded communications.

Web site—Interior page

C.22

2010



sp  e ci  f icati     o ns

C.23

Applications for promotional products need to adhere to graphic standards. For assistance,  
contact the Click! Marketing Department or Community/Media Services.

C l i c k !  C A b l e  t v  P o l o  S h i r t

Recommended polo shirt fabric is 

purple colored, dark enough to allow 

clear contrast against for the white 

Click! logo. Artwork should be repro-

duced in embroidery. Refer to this 

drawing when positioning artwork.

sp  e ci  f icati     o ns

A ct  u al   si  z e

approx. 2.72"

23⁄4"

2011



2012



2013



2014
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EXHIBIT R 
Reports and Certifications 

 
To comply with Section 6(c) of the IRU Agreement, Operator shall submit the following reports 
and certifications to Tacoma Power on an annual basis. 

 

Policy Goal Report Source 

Continued public ownership of the 
infrastructure assets 

Cert. of requisite portion of 
DOCSIS 3.1 upgrade (first 
three years only) 

Ex. E, Section 3(b) 

Status/capabilities of the 
Tacoma Power Commercial 
System (post-upgrade) 

Ex. E, Section 5(a) 

Maintain financial stability of the 
telecommunications business 
operations 

Capital Expenditures report Ex. F, Section 2(b) 

Financial report from CPA Ex. S/IRU Section 12(a) 

Ensure equitable access 
Compliance with equitable 
access requirements and 
equity commitments 

Ex. G, Section 5(a) 

Low-income affordable access 

FCC Form 481 (redacted) and 
FCC Form 555 

Ex. H, Section 1(c) 

Cert. of offering Lifeline 
subsidy 

Ex. H, Section 1(c) 

Lifeline enrollment stats Ex. H, Section 1(c) 

Cert. of offering reduced-cost 
broadband 

Ex. H, Section 2(b) 

Reduced-cost broadband 
enrollment stats 

Ex. H, Section 2(b) 

Cert. of offering free 
broadband 

Ex. H, Section 3(f) 

Locations receiving free 
broadband 

Ex. H, Section 3(f) 

Preserve Click! goodwill 
Cert. of physical presence in 
Tacoma 

Ex. I, Section 6 

Protect customer privacy 
Cert. of customer privacy 
compliance, with copy of 
policy 

Ex. J, Section 2(c) 

Net neutrality 
Cert. of net neutrality 
compliance with copy of 
policy 

Ex. K, Section 2(a) 
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Policy Goal Report Source 

Open access to telecommunications 
assets 

Copy of Open Access 
Program 

Ex. L, Section 2(a) 

Promote economic development 
and educational opportunities 

Report of activities for 
economic development and 
educational opportunities 

Ex. M, Section 4(a) 

Preserve competition among 
telecommunications providers 

List of names of 
persons/entities with voting 
rights and ownership interests 
in RC 

Ex. N, Section 2(a) 

Cert. that working control of 
RC has not changed 

Ex. N, Section 2(b) 

 
The following periodic reports and certifications must also be submitted to Tacoma Power, at the 
frequencies listed for each report and certification. 
 

Policy Goal Report Source 

Continued public ownership of the 
infrastructure assets 

Continuity of Services Plan 
(second Annual Reporting 
Date only, parties to review 
every 3-5 years and revise if 
necessary) 

Ex. O, Section 6(a) 

Maintain financial stability of the 
telecommunications business 
operations 

Final Period Capital 
Expenditures (within 60 days 
after IRU expires/terminates)  

Ex. F, Section 2(c) 

Catch-Up Capital 
Expenditures (end of Catch-
Up Period, only applies if 
there is a Shortfall) 

Ex. F, Section 5(a) 

Safeguard municipal use of 
telecommunications services 

New construction and 
upgrades on Critical and Non-
Critical Routes (monthly)  

Ex. D, Section 1(f) 

Continued public ownership of the 
infrastructure assets 

Status of the Upgrade 
(quarterly)  

Ex. E, Section 3(a) 

Preserve Click! goodwill Customer service report 
(quarterly, reduced to annual 
after 2 years if RC has been in 
compliance)  

Ex. I, Section 5(a) 
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Exhibit S 
Annual Financial Report 

 
Section 1.  The annual financial report must be prepared by a qualified CPA firm1 based on 
audited financial statements. The report shall include at minimum the debt service coverage ratio 
(“DSCR”) of Operator.  DSCR shall mean and refer to, as of any date of determination, 
Operator’s Net Operating Income divided by Mandatory Debt Service, in each case of the four 
fiscal quarters then ended.  The term “Net Operating Income” shall mean and refer to, for any 
period, Operator's net income before interest expense, income taxes, and depreciation and 
amortization expense for such period.  The term “Mandatory Debt Service Payments” shall mean 
and refer to the total of all principal and interest payments required to be made by Borrower 
during the accounting period reported on. 

The CPA shall consider the following in addition to Operator’s  audited financial statements 
(balance sheet, cash flow statement, and income statement): 

 Ownership history, including any acquisitions, sales, or other transfers of 
ownership interests. 

 The flow of funds between any and all affiliate, parent, sister, and subsidiary 
companies. 

 The company’s current assets, liabilities, and net working capital. 
o Examine subsidiary and parent company. 

 If applicable, any filings with the U.S. Securities and Exchange Commission for 
at least the prior two years. 

 Any past, pending, or resolved litigation with the company in its current form. 
 The obligations of Operator set forth in the IRU Agreement. 

 
Section 2.  The Parties understand that new lease accounting standards will be implemented by 
the Financial Accounting Standards Board during the term of this lease that will affect the 
calculation of DSCR.  Upon written request from either party, the Parties agree to enter into good 
faith negotiations to revise and amend this Exhibit S to adjust the definition of DSCR to take into 
account such changes to the lease accounting standards, and more specifically to ensure that 
“cash-out” with respect to a lease is not double counted.  The City of Tacoma Finance Director, 
or designee, is authorized to approve such an amendment to this Exhibit S on behalf of Tacoma 
Power. 

                                                 
1 The CPA firm must be the same firm that completed Operator’s latest audit, or if not available, a firm that is: 

o   Licensed CPA in the State of Washington 
o   CPA firm experienced in the telecommunications/broadband industry, and 
o   CPA firm proposed by Operator to be approved by Tacoma Power. 
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Exhibit T  
Form of Guarantee 

 
PERFORMANCE GUARANTEE 

 
THIS GUARANTEE is made with reference to the following facts and circumstances: 
 

A. Mashell Inc. (“GUARANTOR”) is a corporation organized under the laws of the State of 
Washington. 
 
B. Rainier Connect North, LLC (“OPERATOR”) is a limited liability company organized 
under the laws of the State of Washington, whose Governing Entity is GUARANTOR. 
 
C. OPERATOR has negotiated that certain Indefeasible Right of Use Agreement with City 
of Tacoma, Department of Public Utilities, Light Division, a municipal corporation of the State 
of Washington (d/b/a and hereinafter referred to as “TACOMA POWER”) (such agreement, as it 
may be amended, modified or waived from time to time, the “IRU Agreement”).  A copy of the 
IRU Agreement is incorporated herein by this reference. 
 
D. It is a requirement of the IRU Agreement, and a condition to TACOMA POWER’s 
entering into the IRU Agreement, that GUARANTOR guarantee OPERATOR’s performance of 
the IRU Agreement. 
 
E. GUARANTOR is providing this Guarantee to induce TACOMA POWER to enter into 
the IRU Agreement. 
 
 NOW, THEREFORE, in consideration of the foregoing, GUARANTOR agrees as 
follows:  
 
1. Guarantee of the IRU Agreement.  GUARANTOR hereby irrevocably and 
unconditionally guarantees to TACOMA POWER the complete and timely performance, 
satisfaction and observation by OPERATOR of each and every term and condition of the IRU 
Agreement which OPERATOR is required to perform, satisfy or observe.  In the event that 
OPERATOR fails to perform, satisfy or observe any of the terms or conditions of the IRU 
Agreement, GUARANTOR will promptly and fully perform, satisfy or observe them in the place 
of the OPERATOR. Without limiting the generality of the foregoing, GUARANTOR hereby 
guarantees prompt payment to TACOMA POWER of each and every sum due from 
OPERATOR to TACOMA POWER under the IRU Agreement, as and when due from time to 
time, and the prompt performance of every other task and duty required to be performed by the 
OPERATOR under the IRU Agreement.  
 
2. GUARANTOR’s Obligations Are Absolute.  The obligations of the GUARANTOR 
hereunder are direct, immediate, absolute, continuing, unconditional and unlimited and, with 
respect to any payment obligation of OPERATOR under the IRU Agreement, shall constitute a 
guarantee of payment and not of collection, and are not conditioned upon the genuineness, 
validity, regularity or enforceability of the IRU Agreement. 
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3. Waivers and Subordination.   
 

(A) The GUARANTOR shall have no right to terminate this Guarantee or to be released, 
relieved, exonerated or discharged from its obligations under Section 1 hereof for any 
reason whatsoever, including, without limitation: (1) the insolvency, bankruptcy, 
reorganization or cessation of existence of the OPERATOR; (2) any amendment, 
modification or waiver of any provision of the IRU Agreement or the extension of its 
Term (as defined in the IRU Agreement); (3) the actual or purported rejection of the IRU 
Agreement by a trustee in bankruptcy, or any limitation on any claim in bankruptcy 
resulting from the actual or purported termination of the IRU Agreement; (4) any waiver, 
extension, release or modification with respect to any of the obligations of the IRU 
Agreement guaranteed hereunder or the impairment or suspension of any of TACOMA 
POWER’s rights or remedies against OPERATOR; or (5) any merger or consolidation of 
the OPERATOR with any other organization, or any sale, lease or transfer of any or all 
the assets of the OPERATOR.   

(B) The GUARANTOR hereby waives any and all rights to require TACOMA POWER to 
(a) proceed against OPERATOR, (b) proceed against or exhaust any security or collateral 
TACOMA POWER may hold now or hereafter hold, or (c) pursue any other right or 
remedy for GUARANTOR’s benefit, and agree that TACOMA POWER may proceed 
against GUARANTOR for the obligations guaranteed herein without taking any action 
against OPERATOR or any other guarantor or pledgor and without proceeding against or 
exhausting any security or collateral TACOMA POWER may hold now or hereafter hold.  
TACOMA POWER may unqualifiedly exercise in its sole discretion any or all rights and 
remedies available to it against OPERATOR or any other guarantor or pledgor without 
impairing TACOMA POWER's rights and remedies in enforcing this Guarantee.  

(C) The GUARANTOR hereby waives and agrees to waive at any future time at the request 
of TACOMA POWER, to the extent now or then permitted by applicable law, any and all 
rights which the GUARANTOR may have or which at any time hereafter may be 
conferred upon it, by statute, regulation or otherwise, to avoid any of its obligations 
under, or to terminate, cancel, quit or surrender this Guarantee.   

(D) Without limiting the generality of the foregoing, it is agreed that the occurrence of any 
one or more of the following shall not affect the liability of the GUARANTOR 
hereunder:  (a) at any time or from time to time, without notice to the GUARANTOR, the 
time for OPERATOR's performance of or compliance with any of its obligations under 
the IRU Agreement is extended, or such performance or compliance is waived; (b) the 
IRU Agreement is modified or amended in any respect; (c) any other indemnification 
with respect to OPERATOR's obligations under the IRU Agreement or any security 
therefor is released or exchanged in whole or in part or otherwise dealt with; (d) any 
assignment of the IRU Agreement is effected which does not require TACOMA 
POWER's approval; or (e) any termination or suspension of the IRU Agreement arising 
by reason of a default by OPERATOR.   

(E) The GUARANTOR hereby expressly waives diligence, presentment, demand for 
payment or performance, protest and all notices whatsoever, including, but not limited to, 
notices of non-payment or non-performance, notices of protest, notices of any breach or 
default, and notices of acceptance of this Guarantee.  If all or any portion of the 
obligations guaranteed hereunder are paid or performed, GUARANTOR’s obligations 
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hereunder shall continue and remain in full force and effect in the event that all or any 
part of such payment or performance is avoided or recovered directly or indirectly from 
TACOMA POWER as a preference, fraudulent transfer or otherwise, irrespective of (a) 
any notice of revocation given by GUARANTOR or OPERATOR prior to such 
avoidance or recovery, or (b) payment in full of any obligations then outstanding. The 
GUARANTOR expressly subordinates and waives its rights to subrogation, 
reimbursement, contribution or indemnity with respect to performance by GUARANTOR 
of the obligations of OPERATOR guaranteed hereby, until such time as TACOMA 
POWER receives payment or performance in full of all such obligations. 

 
4. Term.  This Guarantee is not limited to any period of time, but shall continue in full force 
and effect until all of the terms and conditions of the IRU Agreement have been fully performed 
by OPERATOR, and GUARANTOR shall remain fully responsible under this Guarantee without 
regard to the acceptance by TACOMA POWER of any performance bond or other collateral to 
assure the performance of OPERATOR's obligations under the IRU Agreement.  GUARANTOR 
shall not be released of its obligations hereunder unless and until all of the following conditions 
have been met: (i) the IRU Agreement is terminated; (ii) all obligations that survive termination 
of the IRU Agreement as set out in Section 21(f) have been fully performed by OPERATOR; 
and (iii) there are no claims by TACOMA POWER against OPERATOR arising out of the IRU 
Agreement based on OPERATOR’s failure to perform which have not been settled or 
discharged. 
 
5. No Waivers by TACOMA POWER.  No delay on the part of TACOMA POWER in 
exercising any rights under this Guarantee or failure to exercise such rights shall operate as a 
waiver of such rights.  No notice to or demand on GUARANTOR shall be a waiver of any 
obligation of GUARANTOR or right of TACOMA POWER to take other or further action 
without notice or demand.  No modification or waiver by TACOMA POWER of any of the 
provisions of this Guarantee shall be effective unless it is in writing and signed by TACOMA 
POWER and by GUARANTOR, nor shall any waiver by TACOMA POWER be effective except 
in the specific instance or matter for which it is given. 
 
6. Attorney's Fees.  In addition to the amounts guaranteed under this Guarantee, 
GUARANTOR agrees to pay actual attorney's fees and all other costs and expenses incurred by 
TACOMA POWER in enforcing this Guarantee, or in any action or proceeding arising out of or 
relating to this Guarantee, including any action instituted to determine the respective rights and 
obligations of the parties hereunder.  
 
7. Governing Law; Jurisdiction.  This Guarantee is and shall be deemed to be a contract 
entered into in and pursuant to the laws of the State of Washington and shall be governed and 
construed in accordance with the laws of Washington without regard to its conflicts of laws rules 
for all purposes, including, but not limited to, matters of construction, validity and performance.  
As the IRU Agreement is made and performed in Pierce County, GUARANTOR agrees that any 
action brought by TACOMA POWER to enforce this Guarantee may be brought in any Pierce 
County Superior Court and GUARANTOR consents to personal jurisdiction over it by such 
courts.   
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8. Severability.  If any portion of this Guarantee is held to be invalid or unenforceable, such 
invalidity shall have no effect upon the remaining portions of this Guarantee, which shall be 
severable and continue in full force and effect.  
 
9. Binding on Successors.  This Guarantee shall inure to the benefit of TACOMA POWER 
and its successors and shall be binding upon GUARANTOR and its successors, including a 
successor entity formed by a merger or consolidation, a transferee of substantially all of its 
assets, and its shareholders in the event of its dissolution or insolvency.   
 
10. Authority.  GUARANTOR represents and warrants that it has the corporate power to give 
this guarantee, that its execution of this Guarantee has been authorized by all necessary action 
under its Articles of Incorporation and by-laws, and that the person signing this Guarantee on its 
behalf has authority to do so. 
 
11. Notices.  Notice shall be given in writing, deposited in the U.S. mail, registered or 
certified, first class postage prepaid, addressed as follows:  
   
To TACOMA POWER:  
 

Tacoma Public Utilities 
3628 South 35th Street 
Tacoma, WA 98409 
Attention:  TPU Contract Administrator 
 
With a copy to: 
 
City of Tacoma 
747 Market Street, Suite 1120 
Tacoma, WA.  98402 
Attention:  City Attorney 

 
To GUARANTOR:  
 

Mashell, Inc. 
104 Washington Avenue North 
P.O. Box 639 
Eatonville WA 98328 
 
With a copy to: 
 
Richard A. Finnigan 
2112 Black Lake Blvd. SW 
Olympia, WA 98512 
 

 The parties may change the address to which notice is to be sent by giving the other party 
notice of the change as provided in this Section. 
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IN WITNESS WHEREOF, GUARANTOR has executed this Guarantee on the 
________day of _____________ in the year 20__. 
 
MASHELL INC. 
 
By:  
________________ {Insert name} 
________________ {Insert title} 
 
By:  
________________ {Insert name} 
Corporate Secretary 
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SCHEDULE 6.1(b) 
GOVERNMENTAL AUTHORIZATIONS (OTHER THAN FRANCHISES) 

 
1) The FCC’s unconditional written consent to the assignment of C-BAND License 

E980465 (FCC File No. SES-REG-20180615-01512) from Tacoma Power to Operator, 
as requested on FCC Form 312. 
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3628 South 35th Street  
Tacoma, WA 98409 
 
 
February 28, 2020 
 
 
 
Dear Click! Cable TV Customer, 
 
During 2019, we provided you with two separate notices of our intent to transfer operational control of Click! Cable TV 
(“Click!”) to Rainier Connect North, LLC (“Rainier Connect”).  This is to provide formal notice that Click! is transferring 
operational control to Rainier Connect effective April 1, 2020.  As such, beginning April 1, 2020, Rainier Connect will 
be your cable television service provider. 
 
Information you need to know about your service beginning April 1, 2020 is as follows: 
 
Here is what will stay the same: 

• Your service will continue to work just as it does today 
• Channel line-up 
• Billing date  
• Bill amount 
• Payment remittance address 

Here is what will change, and a few things you will want to verify: 
• Whom to contact for support: 

Rainier Connect  
www.rainierconnect.com 
253-683-4100 

• Where to make in-person payments: 
2516 Holgate Street 
Tacoma WA, 98402 
Lobby Hours: Monday – Friday 8:30 a.m. - 5:00 p.m. 

• All payments after March 31, 2020 should be sent to Rainier Connect  
• Unless you discontinue cable service on or before March 31st, your cable service and cable account 

information will be transferred to Rainier Connect, with the exception of your credit card information 
• Provide Rainier Connect your credit card information for recurring payments; credit card information 

provided to Click! Cable TV will not be transferred to Rainier Connect 
• Visit Rainier Connect’s website at www.rainierconnect.com/welcome-click-customers for additional details 

and link to their online payment feature  
• If you are paying by check or using a bill pay service, you will need to change the payee to Rainier Connect; 

the remittance address need not be changed 

To learn more about the selection of Rainier Connect as the successor to Click!, please visit our information portal at 
http://www.mytpu.org/clickupdate. 
 
From the entire Click! team, thank you for being a Click! customer.  We have enjoyed the privilege of serving you and 
the greater Tacoma area for the last twenty years.  Rainier Connect is a long established, locally owned and operated 
company whom we trust will serve you well into the future. 
 
Sincerely, 
 

 
 
Tenzin Gyaltsen 
Click! General Manager 
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THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
(P): 360-370-5186 

Declaration Regarding Re-Noting of Motion 
- 1 - 
 

The Honorable Judge Bryan Chushcoff 
Department 4 

Hearing Date: August 26, 2022, at 9:00 a.m. 
 
 
 
 
 
 
 
 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

 
 
MITCHELL SHOOK,  
 

Plaintiff, 
 
 v. 
 
CITY OF TACOMA,  
 

Defendant. 

  
NO. 19-2-07135-0 
 
DECLARATION REGARDING RE-
NOTING OF MOTION 
 
 

 
THOMAS McCARTHY and CHRISTOPHER 
T. ANDERSON, 
 

Plaintiffs, 
 

v. 
 
CITY OF TACOMA, 
 

Defendant. 

  

I, James P. Grifo, counsel for Plaintiff, Christopher Anderson, hereby declare as follows: 
 
 On May 14, 2022, Plaintiff Anderson filed and served Plaintiff Anderson’s Motion for Partial 

Summary Judgment and supporting documents, and set the matter for consideration on July 1, 2022, at 

9:00 a.m.  Defendant City of Tacoma subsequently requested the hearing date be set for August 26, 2022, 

at 9:00 a.m., and Plaintiff Anderson has agreed to re-note Anderson’s pending Motion for Partial 

Summary Judgment for that date and time. 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

June 07 2022 10:20 AM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
(P): 360-370-5186 

Declaration Regarding Re-Noting of Motion 
- 2 - 
 

 
Plaintiff Anderson has re-noted Plaintiff Anderson’s Motion for Partial Summary Judgment (including all 

documents filed in support thereof) as filed on May 14, 2022, for consideration on August 26, 2022 at 

9:00 a.m. 

 I declare under the penalty of perjury under the laws of the State of Washington that the foregoing 

is true and correct to the best of my knowledge and belief. 

 
 Signed this 7th day of June 2022 in Nantucket, Massachusetts. 
 
 
 __________________________ 
 James P. Grifo, WSBA No. 45192 
 Attorney for Plaintiff Anderson 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

 

MITCHELL SHOOK, 

 

                                    Plaintiffs, 
 

    v. 

 

CITY OF TACOMA, 

 

                                  Defendant 

 

No.  19-2-07135-0 

 

DEFENDANT CITY OF 

TACOMA’S MOTION FOR 

SUMMARY JUDGMENT 

 

Noted for Consideration: 

August 26, 2022 

Oral Argument Requested 

  

 

THOMAS MCCARTHY and CHRISTOPHER 

T. ANDERSON, 

 

                                    Plaintiffs, 
 

    v. 

 

CITY OF TACOMA, 

 

                                  Defendant 

 

 

 

I. INTRODUCTION 

 The identity of the plaintiffs in this lawsuit has changed over time.  Mitchell Shook filed 

the original Complaint pro se.  Messrs. McCarthy and Anderson joined in.  Shook is now gone 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

July 29 2022 2:21 PM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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from this case, leaving Mr. McCarthy and Mr. Anderson – with only Mr. Anderson now 

represented by counsel - standing alone.  

 Mr. McCarthy and Mr. Anderson are citizens of the City of Tacoma and have brought this 

suit seeking to compel a public vote to authorize a transaction that has already been approved and 

effectuated by the Tacoma City Council in a series of resolutions.  The McCarthy/Anderson suit 

is identical in every way to a separate lawsuit that Mr. Shook filed pro se under cause number 19-

2-11506-3, that was assigned to Judge Shelly Speir.  Another Tacoma resident, Darrell Bowman, 

also filed an identical Complaint to the McCarthy/Anderson Complaint, which was consolidated 

before Judge Speir (referred to hereafter as the Shook/Bowman suit). 

 This Court is familiar with the substance of the McCarthy/Anderson suit.  On July 19, 

2019, the Court entered an Order denying McCarthy’s/Anderson’s motion for a writ of prohibition 

or preliminary injunction.  On August 14, 2019, this Court entered an Order denying 

McCarthy’s/Anderson’s motion for reconsideration.   

 Mr. Shook thereafter amended his allegations in the McCarthy/Anderson suit to assert 

federal claims, prompting the City to remove the case on September 4, 2019 to U.S. District Court, 

assigned to Judge Settle.  Mr. Shook has since dismissed his claims, including his federal claims, 

and Judge Settle remanded the McCarthy/Anderson suit back to this Court on May 11, 2020. 

 Meanwhile, on February 7, 2020, Judge Speir, after full briefing and extensive oral 

argument, granted the City of Tacoma’s Motion for Summary Judgment, dismissing the 

Shook/Bowman suit.  Specifically, Judge Speir ruled: 

The plaintiffs have failed to raise genuine issues of material facts on 

this issue of whether the City’s decisions were arbitrary or 
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capricious.  The Court has no basis to invalidate the City’s decision, 

and as such, the City’s resolutions must stand. 

 

Because the City [has] determined that CLICK!’s assets and the 

excess capacity are surplus and not essential, the public vote 

requirements in RCW 35.94.040 and Tacoma City Charter Section 

4.6 are not triggered.  

 

(Christie Decl., Ex. A, p. 77:12-20.)   

 Judge Speir entered an Order reflecting her ruling on February 28, 2020.  (Christie Decl., 

Ex. B.)  Judge Speir’s Order was appealed to Division II of the Court of Appeals under cause 

number 5493030-1. On June 6, 2020 the parties executed a stipulated order dismissing the appeal. 

The Court of Appeals terminated review of Judge Speir’s Order on July 7, 2020. (Id., Ex. C.) 

 Following remand, on June 1, 2020, the City filed a motion for summary judgment. This 

Court denied the motion citing concerns about the City’s utility meters and its potential use of the 

Click! Network for these meters. (Id., Ex. D, pp. 9:25-12:22.) The Court noted how it needed more 

information on whether the system supporting the Gateway Meter Project was retained by the City 

and stated that this information could be provided by an affidavit. (Id.; see also Ex. E.) The 

information previously sought by the Court has been provided. (Gyaltsen Decl.; Gyaltsen Supp. 

Decl.)  

 This Court should now dismiss this Complaint on the grounds that this Complaint is barred 

by the doctrine of res judicata.  Judge Speir dismissed virtually identical Complaints.  Mr. 

McCarthy and Mr. Anderson are acting in the same legal capacity as Mr. Shook and Mr. Bowman 

and have the same legal interest as the participants in the Shook/Bowman suit.  Because of this 

concurrence of identity, this present suit should be dismissed as a matter of law. Further, this matter 

should also be dismissed in light of the facts presented by the City in response to this Court’s 
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earlier questions concerning the metering projects and in light of the controlling decision issued 

by the Court of Appeals in Coates v. City of Tacoma, 11 Wn. App.2d 688, 457 P.3d 1160 (2019). 

II. RELIEF REQUESTED 

 Defendant City of Tacoma (“the City”), pursuant to CR 56(c) respectfully requests this 

Court dismiss the plaintiffs’ Complaint on grounds of res judicata. In addition, the City requests 

this Court dismiss the plaintiffs’ Complaint on the basis of the undisputed facts presented through 

this motion, and the binding decision of the Court of Appeals in Coates. 

III. STATEMENT OF MATERIAL FACTS 

Mr. McCarthy and Mr. Anderson filed this Complaint on May 15, 2019.  (Compl. for 

Declaratory J., and Inj., Relief and Pets. for Writs of Prohibition and Mandamus, McCarthy, et ano. 

v. City of Tacoma, 19-2-07873-7.)  This Complaint was then consolidated with a substantially similar 

complaint filed by Mitchell Shook on June 10, 2019.  (Order Granting Def. Mot. to Consolidate.)  Mr. 

Shook amended his complaint on August 26, 2019.  (Am. Compl. for Declaratory, Inj., Prohibition 

and Mandamus Relief.)  In it, Mr. Shook asserted certain federal claims, and the City removed the 

case to Federal Court.  (Notice to Adverse Party of Removal of Action to U.S. Dist.) 

The City of Tacoma filed a motion for summary judgment to completely dismiss the 

Shook/Bowman suits. Shook/Bowman filed cross motions for partial summary judgment (Pl. Shook’s 

Mot. Partial Summ. J., Pl. Bowman’s Mot. Partial Summ. J., Def. City of Tacoma’s Mot. Partial 

Summ. J., Bowman v. City of Tacoma, 19-2-11506-3.)  Due to the substantially similar issues in the 

Shook/Bowman suit and the instant case, the parties stipulated to staying the federal deadlines in 

McCarthy/Anderson until Judge Speir decided the cross-motions for summary judgment in the 

Shook/Bowman suit. (Dkt. #38, Shook v. City of Tacoma, W.D. Wash. No. 3:19-cv-05829-BHS.) 
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On February 7, 2020, after hours of oral argument, Judge Speir denied Mr. Shook’s and Mr. 

Bowman’s cross-motions, granted the City’s Motion for Summary Judgment, and dismissed both 

complaints with prejudice.  (Ex. A to Decl. of Christie.)  Judge Speir signed the Order on her ruling 

on February 28, 2020.  (Ex. B to Decl. of Christie.) 

The factual allegations in the McCarthy/Anderson suit, as well as the first cause of action, are 

near word-for-word identical to those in the Bowman suit.1  Indeed, the same lawyer for Bowman 

drafted the McCarthy/Anderson suit. (Compare Compl. for Declaratory J., and Inj., Relief and Pets. 

for Writs of Prohibition and Mandamus, McCarthy, et ano. v. City of Tacoma, 19-2-07873-7 with 

Compl. for Declaratory J., and Inj., Relief and Pets. for Writs of Prohibition and Mandamus, Bowman 

v. City of Tacoma, 19-2-11506-3.)   

On July 24, 2020, this Court denied the City’s previous motion for summary judgment without 

prejudice.  (Christie Decl., Ex. D, p. 19:22-24.)  The Court indicated that it was interested in the 

Gateway Metering Project and that it was unclear whether that program was part of the lease of the 

HFC network or if the system supporting the Gateway metering project was retained by the City.  (Id., 

p. 12:8-16.)  The Court made clear that if the system supporting the Gateway project was “retained 

by the city” then there was no problem and the motion should be granted.  (Id.)  Specifically, the 

Court stated that: 

 
1 In fact, every factual allegation is identical with the exception of Bowman paragraph 2.25 (below 

in bold).  That paragraph is different because Bowman’s Complaint was filed on October 16, 2019, 

whereas the McCarthy Complaint was filed on May 15, 2019.  Thus, the allegation could not have 

been made by McCarthy at the time.  “2.25 On or about October 15, 2019, the Council passed 

Resolution No. 40446, setting a public hearing on October 29, 2019 to determine whether the 

System is surplus to the City's needs and not required for providing continued public utility 

service, and to approve the lease and/or sale of the System to Rainier Connect.”  
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I mean, maybe it can be done on summary judgment if we had the affidavits.  I don’t 

know what was in front of Judge Speir about that.  I guess my concern is, if the 

Gateway Meter Project -- if the telecommunications aspect of the Gateway Meter 

Project was retained by the City, then at least -- it seems to me that the rest of the sale 

is fine, and then there’s no problem.   

 

Id. 

Moreover, the Court stated that “[i]f [the Gateway meter project] has been phased out entirely, 

I suppose this is a moot point.  If it is still in existence, I don't know to what extent it has been phased 

out or maybe they changed their mind and didn’t phase it out.”  (Id. at 19:5-10.) Lastly, during the 

hearing on the City’s Motion for Summary Judgment, Mr. McCarthy made mention of an industrial 

meter program run by Tacoma Power Utility (TPU), which he called “Stark Meters.”  (Id. at 14:10-

11.)  The Court indicated that it would like some clarifications about those meters as well.  (Id. at 

19:24-20:3.) 

1. On August 3, 2020, Tenzin Gyaltsen testified in a declaration regarding both metering 

programs.2  (See Gyaltsen Decl.)  Mr. Gyaltsen is the current Utility Technology Services Manager 

for TPU, and for nine years, including in July 2019, he held the position of Power Section Manager 

and General Manager for Click! Network.  (Gyaltsen Decl. at ¶2.)  Mr. Gyaltsen unequivocally 

testified that on August 31, 2019 the Gateway Metering program was formally ended, and no TPU 

customer is using the Gateway meters.  (Gyaltsen Decl. at ¶3.)  Thus, that metering system has been 

entirely phased out.  He also testified that the Stark metering program was fully removed from the 

Click! Network.  (Gyaltsen Decl. at ¶4.)  Lastly, he testified that there is no TPU customer who is 

 
2 Also attached to Mr. Gyaltsen’s declaration as Exhibit A is the request to formally terminate the 

Gateway pilot metering program and the request to formally remove the commercial/industrial 

meters that utilized Stark software from the Click! HFC network. 
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relying on any part of the Click! HFC Network for any of their TPU utility service, and neither 

metering services were sold or transferred when Click! network was leased to Rainer Connect.  

(Gyaltsen Decl. at ¶5.) Mr. Gyaltsen also testified that, as of April 2020, no TPU customers are relying 

on any part of the Tacoma Power Commercial System for any TPU service, the City’s meters, 

including the now phased out Gateway Metering Project, do not rely on the Tacoma Power 

Commercial System, and that Rainier Connect is not providing or supporting any TPU services,  other 

than as an ordinary commercial customer of services that it pays Rainier Connect to receive and that 

it previously paid Click! to receive. (Supp. Gyaltsen Decl., ¶¶4-9) 

IV. ISSUES PRESENTED 

1. Whether this Complaint should be dismissed pursuant to the doctrine of res judicata 

when the same very same issues have already been fully litigated in another case?  

2. Whether this Complaint should be dismissed because the Gateway metering system 

was phased out and no metering system was leased to Rainer Connect?  

3. Whether this Complaint should be dismissed when Mr. McCarthy’s and Mr. 

Anderson’s arguments that Click! is a separate utility have already been rejected by the 

Court of Appeals. 

V. EVIDENCE RELIED UPON 

 This motion is based on the pleadings already on record in this case, the filings pertaining to 

the motions for summary judgment pending in the Shook/Bowman case under cause number 19-2-

11506-3, and on the following materials filed in conjunction with this motion: 

1. Declaration of Robert L. Christie, with exhibits. 

2. Declaration of Tenzin Gyaltsen, with exhibits. 
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3. Supplemental Declaration of Tenzin Gyaltsen. 

VI. ARGUMENT AND AUTHORITIES 

A. Summary Judgment Standard 

Summary judgment is appropriate if there are no genuine issues of material fact and the 

moving party is entitled to judgment as a matter of law.  Zonnebloem, LLC v. Blue Bay Holdings, 

LLC, 200 Wn. App. 178, 182, 401 P.3d 468 (2017); CR 56(c).  A genuine issue of material fact 

exists if reasonable minds could disagree on the conclusion of a factual issue.  Id. at 182-83. Courts 

view all facts and reasonable inferences drawn from those facts in the light most favorable to the 

nonmoving party.  Id. at 182. 

B. Res Judicata Prohibits Re-Litigation of These Claims.  

 “The broad general rule of res judicata suggests that a party is always prohibited from 

litigating a claim or issue that could have been raised in any earlier suit.”  Eugster v. Washington 

State Bar Ass'n, 198 Wn. App. 758, 786, 397 P.3d 131 (2017).  “Under Washington law, for the 

doctrine of res judicata to apply, a prior judgment must have a concurrence of identity with a 

subsequent action in (1) subject matter, (2) cause of action, (3) persons and parties, and (4) the 

quality of the persons for or against whom the claim is made.” Id.; See also Rains v. State, 100 

Wn.2d 660, 663, 674 P.2d 165 (1983); Berschauer Phillips Construction Co. v. Mutual of 

Enumclaw Insurance Co., 175 Wn. App. 222, 227-28, 308 P.3d 681 (2013).  Res judicata also 

requires that the prior judgment be final.  Leija v. Materne Brothers, Inc., 34 Wn. App. 825, 827, 

664 P.2d 527 (1983). “A grant of summary judgment at a prior proceeding is considered a final 

judgment on the merits.” Emeson v. Dep’t of Corrections, 194 Wn. App. 617, 626, 376 P.3d 430 

(2016); see also DeYoung v. Cenex Ltd., 100 Wn. App. 885, 891-92, 1 P.3d 587 (2000). 

2035



 

 
DEFENDANT CITY OF TACOMA’S 

MOTION FOR SUMMARY JUDGMENT  

(19-2-07135-0) - 9 

 

CHRISTIE LAW GROUP, PLLC 
2100 WESTLAKE AVENUE N., SUITE 206 

SEATTLE, WA 98109 

206-957-9669 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 

 

 

 

Mr. McCarthy and Mr. Anderson’s only argument on this issue can be that they are not Mr. 

Shook or Mr. Bowman.  However, nominally different parties may have sufficiently identical 

interests to satisfy the “identity of parties” inquiry.  That is particularly true where the plaintiffs in 

separate cases asserting identical claims are doing so in the same legal capacity as citizen voters. 

For example, in Snyder v. Munro, 106 Wn.2d 380, 383–84, 721 P.2d 962 (1986) the petitioners 

challenged the constitutionality of a statute establishing certain state legislative districts.  Different 

named parties had challenged the same statute on the same constitutional grounds in federal court 

and lost.  The court held that the petitioners were barred by res judicata from relitigating the 

constitutionality of the statute in state court.  Snyder, 106 Wn.2d at 384.  “The identity of the 

parties is not a mere matter of form, but is one of substance; the court will look to the legal effect 

of the identity of the parties even though they may be nominally different.”  Id. at 383-84; see also 

Rains, 100 Wn.2d at 674.  The court reasoned that the petitioners, though different persons, had 

the same legal interests as all citizens of the state.  Snyder, 106 Wn.2d at 384.  The court concluded, 

therefore, that there was sufficient identity of parties for purposes of res judicata.  Id. at 384; see 

also City of Tacoma v. Taxpayers of Tacoma, 357 U.S. 320, 340–41, 78 S. Ct. 1209, 2 L. Ed. 2d 

1345 (1958) (holding final judgment against the State barred subsequent action by citizens because 

citizens' public rights were represented by the State in the earlier proceeding). 

The Washington State Supreme Court addressed the doctrine of res judicata in the context 

of four citizen lawsuits filed to contest the outcome of the 2004 governor’s election.  In Re Coday, 

156 Wn.2d 485, 130 P.3d 809 (2006),   The Court explained that a prior judgment will bar litigation 

of a subsequent claim if the prior judgment has “‘a concurrence of identity with [the] subsequent 

action in (1) subject matter, (2) cause of action, (3) persons and parties, and (4) the quality of the 
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person for or against whom the claim is made.'”  Id. at 500-01 (quoting Loveridge v. Fred Meyer, 

Inc., 125 Wn.2d 759, 763, 887 P.2d 898 (1995)), The voter challenge claims in the underlying 

claims in Coday were, as here, identical in subject matter.  Focusing on the “concurrence of 

identity” element, the Court stated:  

[W]here ‘nominally different parties’ pursue causes of action as voters, on behalf 

of the body politic generally, such parties have been found to “have sufficiently 

identical interests to satisfy the ‘identity of parties’ inquiry” because they possess 

“the same legal interests as all citizens of the state.” [citations omitted]  While Karr 

[the plaintiff in one of the cases] was not a participant in the Borders case, she is 

acting in the same capacity, and has the same legal interest, as the participants in 

that case.”  

 

In Re Coday, 156 Wn.2d 485, 501, 130 P.3d 809 (2006).    

 

Here, Mr. McCarthy and Mr. Anderson assert an identical legal challenge to the same 

resolutions adopted by the Tacoma City Council.  Indeed, the findings and conclusions in this 

Court’s Order of July 19, 2019, while at an earlier stage of the litigation, tracks precisely with 

Judge Speir’s oral ruling on summary judgment.  There is no conceivable difference between the 

legal positions taken on the part of Mr. Shook and Mr. Bowman, citizens of Tacoma seeking a 

public vote, from that of Mr. McCarthy and Mr. Anderson seeking identical relief on identical 

legal grounds.  Indeed, Mr. Bowman had the benefit of excellent written and oral advocacy of 

attorney Kent Van Alstyne, the same attorney that drafted the McCarthy/Anderson Complaint but 

has now withdrawn from this case.  There is nothing that Mr. McCarthy and Mr. Anderson can 

now present by way of argument that has not been fully evaluated and rejected.  

Accordingly, given the concurrence of identity between the plaintiffs in the Shook/Bowman 

suit and the plaintiffs in the McCarthy/Anderson suit, as well as the final judgment in the form of 

Judge Speir’s order granting the City’s motion for summary judgment, all of the requirements of 
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res judicata have been established and this Court should now dismiss this suit with prejudice. 

C. The Issues Related to the Metering Systems Are Moot. 

Upon ruling on the City’s earlier motion for summary judgment, the Court raised concerns 

about the metering projects and questioned whether the projects were a part of the lease of the HFC 

network or if the metering projects were retained by the City.  If the metering projects were not a part 

of the lease, then the Court implied that it would grant the City’s motion.  The Court also made clear 

that if the Gateway project had been phased out, the City’s motion should be granted.   

As is made clear by Mr. Gyaltsen’s declarations, the Gateway project has ended and been 

phased out.  Accordingly, that issue is now moot.  Moreover, Mr. Gyaltsen testified that neither of the 

metering projects relied on systems that were a part of the lease with Rainer Connect.  Therefore, 

Rainer Connect has no connection with or control of any of the metering projects, and Mr. McCarthy 

and Mr. Anderson’s assertions to the contrary are incorrect.  Thus, the City has demonstrated that all 

of this Court’s concerns about the metering systems are moot. For this additional reason, and in 

conjunction with the City’s res judicata argument, this Court should dismiss Mr. McCarthy’s and Mr. 

Anderson’s Complaint with prejudice. 

D. The Court of Appeals Has Already Held that the Click! Network was not a Separate 

Utility from the City’s Electrical Grid and Does Not Violate the Tacoma City Charter. 

 

Mr. McCarthy and Mr. Anderson also argue the Click! Network is a separate utility from the 

City’s electrical grid. However, Plaintiff ignores controlling case law that is directly on-point.  Coates 

v. City of Tacoma, 11 Wn. App.2d 688, 457 P.3d 1160 (2019). The Court of Appeals held that that 

“Click! and Tacoma Power’s electric utility are one undertaking for purposes of RCW 43.09.210(3).” 

Id. at 697. In determining that Click! Network is not a separate utility, the Court reasoned that “[a] 
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separate project carried out by an entity can constitute a separate undertaking but not a separate 

department, public improvement, institution, or public service industry.  But here, Click!  is simply 

using the excess capacity of the electric utility’s infrastructure.  When reading the entire list in context, 

it is clear that providing an additional service using the utility’s existing infrastructure is not a separate 

undertaking.”  Id. 

Further, and even more directly on-point, the Court of Appeals noted “[t]he parties dispute 

whether Click!  is a separate ‘utility’ from Tacoma Power’s electric utility or whether it is simply a 

“betterment” of the utility.”  Id. at 698.  The court concluded that “ . . . Click!  was merely intended 

as a betterment to Tacoma Power’s telecommunications system in an effort to maximize a resource 

and ‘reduc[e] . . . rates and charges.’ Tacoma City Charter art. IV, sec. 4.5. That structure has not 

changed.”  Id. Thus, the Court held that “[b]ecause Click! is a betterment of Tacoma Power, … it 

does not violate the Tacoma City Charter.” Id. at 699. Accordingly, Plaintiff’s arguments that Click! 

is a separate utility under RCW 35.94.010 and that it violates the Tacoma City Charter were 

considered and rejected by the Court of Appeals in Coates. This Court should also reject Mr. 

McCarthy’s and Mr. Anderson’s arguments that were previously rejected by the Court of Appeals.  

VII. CONCLUSION 

Mr. McCarthy and Mr. Anderson have a concurrence of identity with Mr. Shook and Mr. 

Bowman.  The subject matter and causes of action in the Complaints, drafted by the same lawyer, 

are identical in all key respects.  The person – the City of Tacoma – against whom the claims are 

made is identical.  Moreover, the metering projects either no longer exist and/or were not a part 

of the system leased to Rainer Connect.  Further, Mr. McCarthy’s and Mr. Anderson’s arguments 

2039



 

 
DEFENDANT CITY OF TACOMA’S 

MOTION FOR SUMMARY JUDGMENT  

(19-2-07135-0) - 13 

 

CHRISTIE LAW GROUP, PLLC 
2100 WESTLAKE AVENUE N., SUITE 206 

SEATTLE, WA 98109 

206-957-9669 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 

 

 

 

about the legality of Click! have already been rejected by the Court of Appeals in Coates.  Thus, 

this Court should apply the doctrine of res judicata and dismiss this lawsuit with prejudice.  

Respectfully submitted this 29th day of July, 2022. 

 
CHRISTIE LAW GROUP, PLLC 

 

By: /s/Robert L. Christie    

ROBERT L. CHRISTIE, WSBA #10895 

STUART A. CASSEL, WSBA #49808 

Attorneys for Defendant City of Tacoma 

2100 Westlake Avenue N., Suite 206  

Seattle, WA  98109  

Phone: 206-957-9669   

Email: bob@christielawgroup.com 

          stu@christielawgroup.com 
 

WILLIAM C. FOSBRE, City Attorney 

 

By: /s/Christopher D. Bacha    

CHRISTOPHER D. BACHA, WSBA #16714 

Attorney for Defendant City of Tacoma 

Office of the City Attorney 

Department of Public Utilities 

3628 South 35th Street, P.O. Box 11007  

Phone: 253-502-8348 

Email: cbacha@ci.tacoma.wa.us  
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The Law Office of James P. Grifo, LLC, 

164 Dougherty Lane, Friday Harbor, WA 98250, 

Email: jpg@grifolaw.com; 

Attorney for Plaintiff Christopher T. Anderson 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

 

 

MITCHELL SHOOK, 

 

                                    Plaintiffs, 

 

    v. 

 

CITY OF TACOMA, 

 

                                  Defendant 

 

 

 

No.  19-2-07135-0 

 

DECLARATION OF ROBERT L. 

CHRISTIE IN SUPPORT OF 

DEFENDANT’S MOTION FOR 

SUMMARY JUDGMENT 

 

 

THOMAS MCCARTHY and CHRISTOPHER 

T. ANDERSON, 

 

                                    Plaintiffs, 

 

    v. 

 

CITY OF TACOMA, 

 

                                  Defendant 

 

 

 

I, ROBERT L. CHRISTIE, hereby declare as follows: 

1. I am over the age of eighteen years and am a citizen of the United States.  I have 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

July 29 2022 2:24 PM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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personal knowledge of the facts herein and am competent to testify to them. 

2. I am an attorney at Christie Law Group and one of the attorneys of record for 

defendant City of Tacoma. 

3. Attached as Exhibit A is a true and correct copy of the Verbatim Transcript of 

Proceedings of the February 7, 2020 hearing on cross-summary judgment motions in Pierce County 

Superior Court cause number 19-2-11506-3. The Court’s ruling on the motions begins on p. 69. 

4. Attached as Exhibit B is a true and correct copy of the Order Granting Defendant City 

of Tacoma’s Motion for Summary Judgment in Pierce County Superior Court, cause number 19-2-

11506-3. 

5. Attached as Exhibit C is a true and correct copy of the Ruling Dismissing Appeal 

filed on July 7, 2020 in Darrel Bowman v. City of Tacoma, Court of Appeals of the State of 

Washington, Division II, Cause No. 54930-1-II.   

6. Attached as Exhibit D is a true and correct copy of Verbatim Transcript of 

Proceedings of the July 24, 2020 hearing on Defendant City of Tacoma’s motion for Summary 

Judgment in this case. 

7. Attached as Exhibit E is a true and correct copy of the Order Denying Defendant City 

of Tacoma’s Motion for Summary Judgment filed in this case on June 1, 2020. 

I declare under penalty of perjury under the laws of the State of Washington that the foregoing 

is true and correct to the best of my knowledge and belief. 

/ / / 

/ / / 

/ / / 
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SIGNED in Seattle, Washington this 20th day of July, 2020. 

CHRISTIE LAW GROUP, PLLC 

 

By: /s/Robert L. Christie    

 ROBERT L. CHRISTIE, WSBA #10895 

 Attorney for Defendant City of Tacoma 

2100 Westlake Avenue N., Suite 206 

Seattle, WA  98109 

Phone: 206-957-9669  

Email: bob@christielawgroup.com 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on July 29, 2022, I electronically filed the foregoing with the Clerk of 

the Court using the LINX system.  I also hereby certify that I have mailed by US Postal Service 

the document to the following non-LINX participants: 
 

Thomas McCarthy 

801 S. Cushman Avenue 

Tacoma, WA 98405 

Email: Tmccarthy253@gmail.com; 

Plaintiff Pro Se 

 

James P. Grifo, WSBA #45192 

The Law Office of James P. Grifo, LLC, 

164 Dougherty Lane, Friday Harbor, WA 98250, 

Email: jpg@grifolaw.com; 

Attorney for Plaintiff Christopher T. Anderson 

 

 

CHRISTIE LAW GROUP, PLLC 

 

 

By: /s/Robert L. Christie    

ROBERT L. CHRISTIE, WSBA #10895 

STUART A. CASSEL, WSBA #49808 

Attorneys for Defendant City of Tacoma 

2100 Westlake Avenue N., Suite 206 

Seattle, WA  98109 

Telephone: (206) 957-9669 

Facsimile: (206) 352-7875 

Email:  bob@christielawgroup.com 

          stu@christielawgroup.com  
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,1�7+(�683(5,25�&2857�2)�7+(�67$7(�2)�:$6+,1*721

,1�$1'�)25�7+(�&2817<�2)�3,(5&(

�����������������������������������������������������������
���

'$55(/�%2:0$1�

�3ODLQWLII�

YV�

&,7<�2)�7$&20$��

�'HIHQGDQW�
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
0,7&+(//�6+22.�

�3ODLQWLII�
YV�

&,7<�2)�7$&20$�

�'HIHQGDQW�

�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�

6XSHULRU�&RXUW
1R���������������

6KRRN�0RWLRQ�IRU�
3DUWLDO�6-��
%RZPDQ�0RWLRQ�IRU�
3DUWLDO�6-��
&LW\
V�0RWLRQ�IRU�
6XPPDU\�-XGJHPHQW

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB

9(5%$7,0�75$16&5,37�2)�352&((',1*6
�����������������������������������������������������������

)HEUXDU\��������
3LHUFH�&RXQW\�6XSHULRU�&RXUW

7DFRPD��:DVKLQJWRQ
%HIRUH�WKH

+2125$%/(�6+(//<�.��63(,5

$WWRUQH\�IRU�3ODLQWLII�%RZPDQ���.HQW�9DQ�$OVW\QH

$WWRUQH\V�IRU�'HIHQGDQW�&LW\�RI�7DFRPD���5REHUW�&KULVWLH��
��=DFKDU\�3DUNHU�

$WWRUQH\�IRU�3ODLQWLII�6KRRN���0LWFKHOO�6KRRN��3UR�6H�

-HQQLIHU�/��)O\JDUH��535��&55������
������������
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%(�,7�5(0(0%(5('�WKDW�RQ�)ULGD\��)HEUXDU\����������

WKH�DERYH�FDSWLRQHG�FDXVH�FDPH�RQ�GXO\�IRU�KHDULQJ�EHIRUH�

WKH�+2125$%/(�6+(//<�.��63(,5��-XGJH�RI�WKH�6XSHULRU�&RXUW�

LQ�DQG�IRU�WKH�&RXQW\�RI�3LHUFH��6WDWH�RI�:DVKLQJWRQ��WKH�

IROORZLQJ�SURFHHGLQJV�ZHUH�KDG��WR�ZLW�

�������!!!!!!

�

7+(�&2857���:HOFRPH�WR�RXU�PHPEHUV�RI�WKH�SUHVV���

,�MXVW�ZDQWHG�WR�JLYH�D�FRXSOH�RI�QRWLFHV�WR�

HYHU\RQH���<RX
YH�SUREDEO\�VHHQ�P\�YLVXDO�DLGV�WKDW�DUH�

SRVWHG�WKURXJKRXW�WKH�FRXUWURRP���7KLV�LV�EHFDXVH�,�DP�QRZ�

GRLQJ�GUXJ�FRXUW���$QG�VR�,�ZRXOG�MXVW�DVN�WKDW�\RX�EH�

FDUHIXO�RQ�\RXU�ZD\�WKURXJK�WKH�FRXUWURRP�WKDW�\RX�WU\�QRW�

WR�EXPS�LQWR�WKHP�RU�HUDVH�WKHP���7KH\�DUH�SDUW�RI�RQJRLQJ�

SURFHHGLQJV���

$QG�WKLV�GLVSOD\�RYHU�KHUH�RQ�WKH�VLGH�LV�

SDUWLFXODUO\�LPSRUWDQW��WKRVH�DUH�QDPHV�RI�SHRSOH�ZKR�KDYH�

EHHQ�ORVW�WR�GUXJ�DGGLFWLRQ���6R�WU\�WR�WDNH�FDUH�RI�WKDW�

RQH���

7KH�RWKHU�DQQRXQFHPHQW�,�KDYH�LV�WKDW�,�KDYH�

DQRWKHU�PDWWHU�RQ�P\�GRFNHW�WKLV�DIWHUQRRQ�LQYROYLQJ�DQ�

LQWHUSUHWHU���+H
V�RXW�ZRUNLQJ�LQ�WKH�KDOOZD\�ULJKW�QRZ�DQG�

VR�ZH�PD\�KDYH�WR�LQWHUUXSW�WKHVH�SURFHHGLQJV�WR�DOORZ�WKH�

LQWHUSUHWHU�WR�FRPH�WDNH�FDUH�RI�WKDW�FDVH�EHFDXVH�WKH\�DUH�

2048



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

�

RQ�WKH�FORFN���$QG�VR�,�ZDQW�WR�EH�HIILFLHQW�ZLWK�WKDW���

6R�,�VHH�\RX
YH�JRW�DOO�VHW�XS���,�KRSH�WKDW�

0U��6KDQVWURP�DGYLVHG�\RX�RI�WKH�WLPH�OLPLWV���7HQ�PLQXWHV�

SHU�SDUW\�SHU�PRWLRQ���6R��DQ\�TXHVWLRQV"��

05��6+22.���,�GR�KDYH�D�TXHVWLRQ�DERXW�KRZ�WKDW�

ZRUNV��<RXU�+RQRU���:KLFK�PRWLRQ�ZRXOG�JR�ILUVW�DQG�ZLOO�ZH�

EH�DEOH�WR�UHVHUYH�WLPH�RI�RXU�WHQ�PLQXWHV"��

7+(�&2857���<RX�DEVROXWHO\�FDQ�UHVHUYH�UHEXWWDO���

<RX�MXVW�QHHG�WR�WHOO�PH�KRZ�PXFK�\RX�ZDQW���,�WKRXJKW�ZH�

ZRXOG�VWDUW�LQ�WKH�RUGHU�WKDW�,�KDG�WKHP�ILOHG���6R�

0U��6KRRN��\RX�ZRXOG�JR�RU�\RX�FDQ�GHIHU�WR�%RZPDQ���

05��9$1�$/67<1(���,
P�KDSS\�WR�JR�ILUVW��

7+(�&2857���$QG�WKHQ�ZH�FRXOG�HQG�ZLWK�WKH�&LW\���

05��6+22.���$QG�WKHQ�,�KDG�MXVW�RQH�RWKHU�

TXHVWLRQ��<RXU�+RQRU���,�GRQ
W�NQRZ���6RPH�RI�P\�

FHUWLILFDWHV�RI�DXWKHQWLFLW\�FRQWLQXH�WR�WULFNOH�LQ���,I�WKH�

&RXUW�ZDQWV�WKRVH�QRZ��,�KDYH�WKH�$QDFRUWHV�UHVROXWLRQ�

FUHDWHG�WKHLU�EURDGEDQG�XWLOLW\�FHUWLILHG���,�DOVR�KDYH�WKH�

&ROOLQV�OLEUDU\�IRU�WKH�+RPHU�7��%RQH�SDSHUV�FHUWLILHG���$QG�

WKHQ�,
YH�JRW�WKH�3LHUFH�&RXQW\�FHUWLILFDWLRQ�IRU�WKHLU�

EURDGEDQG�VWXG\�WDONLQJ�DERXW�WKH�EURDGEDQG�EHLQJ�

HVVHQWLDOO\�D�XWLOLW\���

6R�LI�WKH�&RXUW�ZRXOG�OLNH�WKRVH��,�FDQ�DGG�WKRVH�

WR�WKH�UHFRUG��DOO�P\�RWKHUV�DUH�FHUWLILHG�SUHYLRXVO\���%XW�

WKHVH�WULFNOHG�LQ�DIWHU�,�ILOHG�P\�FRQVROLGDWHG�GHFODUDWLRQ��
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7+(�&2857���,V�WKHUH�DQ\�REMHFWLRQ�IURP�WKH�&LW\�

DV�WR�WKHVH"��

05��&+5,67,(���1R�REMHFWLRQ�WR�WKH�WLPLQJ�RI�WKHP�

EHLQJ�ILOHG���$QG�ZH�ZRXOG�MXVW�VWDQG�E\�WKH�ZULWWHQ�

REMHFWLRQ�WKDW�ZH�PDGH�WR�KLV�ILUVW�GHFODUDWLRQ���,�GLGQ
W�

DWWHPSW�WR�UHGR�WKDW�EDVHG�RQ�KLV�QHZ�ILOLQJ���$XWKHQWLFLW\�

PD\�ZHOO�QRW�EH�DSSURSULDWH���7KHUH�ZHUH�RWKHU�REMHFWLRQV�

EH\RQG�WKDW��DQG�VR�,�GLGQ
W�GXSOLFDWH�WKDW�HIIRUW��<RXU�

+RQRU��

7+(�&2857���2ND\���,
P�ZLOOLQJ�WR�DFFHSW�WKRVH�

WRGD\��VR�LI�\RX�ZDQW�WR�KDQG�WKRVH�XS�WR�P\�MXGLFLDO�

DVVLVWDQW��

05��6+22.���7KDQN�\RX��<RXU�+RQRU���

7+(�&2857���,
P�MXVW�PDNLQJ�VXUH�,�NQRZ�ZKLFK�RQHV�

WKHVH�JR�WR�

05��6+22.���,W�VKRXOG�LQGLFDWH�WKH�H[KLELW�QXPEHUV�

RQ�WKH����

7+(�&2857���<RX
YH�JRW�([KLELWV������������

05��6+22.���7KDW
V�FRUUHFW�

7+(�&2857���$QG�WKHQ�\RX
YH�JRW�DQRWKHU�UHVROXWLRQ�

KHUH���

05��6+22.���7KDW
V�WKH�$QDFRUWHV�UHVROXWLRQ���

7+(�&2857���$OO�ULJKW���2ND\���$OO�ULJKW���7KDQN�

\RX���

05��9$1�$/67<1(���<RXU�+RQRU��RQH�PRUH�TXHVWLRQ��
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%RZPDQ
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
�

ZKLFK�LV�LQ�WHUPV�RI�WKH�WHQ�PLQXWHV��GRHV�WKDW�PHDQ�,
OO�

KDYH�WHQ�PLQXWHV�WR�SUHVHQW�ILUVW�DQG�WKHQ����

7+(�&2857���,I�\RX�ZRXOG�OLNH�WR�UHVHUYH��IRU�

H[DPSOH��WZR�PLQXWHV��\RX�ZRXOG�KDYH�HLJKW�PLQXWHV�WR�

SUHVHQW�DQG�WKHQ�WZR�PLQXWHV�IRU�\RXU�UHEXWWDO���6R�WRWDO�RI�

WHQ�PLQXWHV���

05��9$1�$/67<1(���,�VHH���$QG�WKHQ�,�ZLOO�DOVR�JHW�

WHQ�PLQXWHV�WR�UHVSRQG�WR�0U��6KRRN
V�PRWLRQ"��

7+(�&2857���&RUUHFW���7KH�FORFN�VWDUWV�RYHU�RQ�

HDFK�PRWLRQ���

05��9$1�$/67<1(���2ND\���7KDQN�\RX���

7+(�&2857���2ND\���6R�ZH
UH�VWDUWLQJ�ZLWK�

0U��%RZPDQ
V�PRWLRQ"

05��9$1�$/67<1(���<HV��,�EHOLHYH�,
OO�VWDUW��<RXU�

+RQRU���

7+(�&2857���$QG�,�JXHVV�,�VKRXOG�SUREDEO\�IRUPDOO\�

FDOO�WKH�FDVH���

:H
UH�KHUH�RQ�%RZPDQ�YHUVXV�&LW\�RI�7DFRPD��&DXVH�

1R�����������������7KHUH�DUH��E\�P\�FRXQW��WKUHH�PRWLRQV�

SHQGLQJ�SOXV�D�PDQGDWRU\�UHYLHZ�KHDULQJ�IRU�WKLV�DIWHUQRRQ���

6R�ZLWK�WKDW��ZH
UH�JRLQJ�WR�VWDUW�ZLWK�

0U��%RZPDQ
V�PRWLRQ�IRU�SDUWLDO�VXPPDU\�MXGJHPHQW���

05��9$1�$/67<1(���7KDQN�\RX��<RXU�+RQRU���

0\�QDPH
V�.HQ�9DQ�$OVW\QH��IRU�WKH�UHFRUG���,
P�

KHUH�IRU�SODLQWLII�%RZPDQ���7KH�&RXUW�LV�WDVNHG�KHUH�WRGD\�
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%RZPDQ
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
�

ZLWK�GHWHUPLQLQJ�ZKHWKHU�WKH�&LW\
V�PXOWLPLOOLRQ�GROODU�

VWDWH�RI�WKH�DUW�FDUULHU�JUDGH�K\EULG�ILEHU�FRD[LDO�

WHOHFRPPXQLFDWLRQV�QHWZRUN��ZKLFK�KDV�RYHU�������PLOHV�RI�

FDEOH�RYHU��������FXVWRPHUV��ZKHWKHU�WKDW�V\VWHP�FDQ�EH�

VXPPDULO\�GLVSRVHG�RI�E\�GHFODULQJ�LW�VXUSOXV�DQG�KDQGLQJ�LW�

RYHU�WR�D�SULYDWH�HQWLW\�ZLWKRXW�D�YRWH�RI�WKH�SHRSOH���:H�

UHVSHFWLYHO\�VXEPLW�WKDW�LW�FDQQRW��<RXU�+RQRU���

,�WKLQN�WKHUH�DUH�WKUHH����WZR�LPSRUWDQW�TXHVWLRQV�

WKDW�WKH�&RXUW�KDV�WR�DQVZHU�KHUH�WRGD\�WR�GHWHUPLQH�ZKR�

ZLOO�SUHYDLO�RQ�WKH�VXPPDU\�MXGJHPHQW�PRWLRQV���7KH�ILUVW�

TXHVWLRQ�LV�ZKHWKHU�&/,&.��LV�LWVHOI�D�VWDQG�DORQH�XWLOLW\�

V\VWHP���$QG�LI�LW�LV��LQ�IDFW��D�VWDQG�DORQH�XWLOLW\�V\VWHP�

XQGHU�WKH�FLW\�FKDUWHU�VSHFLILFDOO\��WKH�DQDO\VLV�VKRXOG�HQG�

WKHUH�EHFDXVH�WKHUH�LV�QR�VXUSOXV�SURYLVLRQ�XQGHU�WKH�FLW\�

FKDUWHU�DQG��WKHUHIRUH��LI�LW�LV�D�VWDQG�DORQH�XWLOLW\�

V\VWHP�XQGHU�WKH�FLW\�FKDUWHU��WKDW�VKRXOG�HQG�WKH�DQDO\VLV���

7+(�&2857���,VQ
W�WKHUH�D�UHTXLUHPHQW�WKDW�LW�EH�

HVVHQWLDO"��

05��9$1�$/67<1(���7KH�FKDUWHU�LV�SKUDVHG�LQ�WHUPV�

RI�DQ��RU���<RXU�+RQRU��DQG�WKH�ILUVW�SLHFH�RI�WKDW�RU�LV�

XWLOLW\�V\VWHP���7KH�VHFRQG�SDUW�LV�RU�HVVHQWLDO�SDUW�

WKHUHRI����SDUW�WKHUHRI�HVVHQWLDO�WR�FRQWLQXH�XWLOLW\�

VHUYLFH���

6R�LI�LW�LV��LQ�IDFW��D�XWLOLW\�V\VWHP��WKH�ILUVW�

SDUW�EHIRUH�WKH�RU��WKHQ�%RZPDQ�VKRXOG�SUHYDLO���,Q�
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%RZPDQ
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
�

DGGLWLRQ��LI�<RXU�+RQRU�WKLQNV�LW�VDWLVILHV�WKH�VHFRQG�

SRUWLRQ�DIWHU�WKH�RU��WKHQ�%RZPDQ�VKRXOG�DOVR�SUHYDLO�RQ�

WKDW�EDVLV�DORQH�DQG�ZH�GRQ
W�KDYH�WR�JHW�WR�WKH�TXHVWLRQ�RI�

ZKHWKHU�RU�QRW�WKH�SXEOLF�VXUSOXV�VWDWXWH���

2Q�WKDW�ILUVW�TXHVWLRQ��LI�LW�LV�D�VWDQG�DORQH�

XWLOLW\�V\VWHP�XQGHU�WKH�5&:��VSHFLILFDOO\�5&:��������WKHQ�

ZH�QHHG�WR�SURFHHG�WR�WKH�QH[W�TXHVWLRQ�DQG�GHWHUPLQH�

ZKHWKHU�RU�QRW�WKH�VXUSOXV�SURYLVLRQ�ZDV�SURSHUO\�H[HUFLVHG�

E\�WKH�&LW\��ZKLFK�EULQJV�PH�WR�WKH�VHFRQG�PDMRU�TXHVWLRQ�

WKDW�WKH�&RXUW�PXVW�DQVZHU��DVVXPLQJ�WKDW�LW
V�QRW�ILQGLQJ�

IRU�0U��%RZPDQ�RQ�WKH�FKDUWHU�SURYLVLRQ��ZKLFK�LV�WKDW�FDQ�

&/,&.��EH�OHJDOO\�VXUSOXVHG�XQGHU������LQ�WKH�PDQQHU�WKDW�

WKH�&LW\�KDV�GRQH���$QG�ZH�UHVSHFWLYHO\�VXEPLW�WR�WKH�&RXUW�

WKDW�UHJDUGOHVV�RI�ZKHWKHU�&/,&.��LV�D�VWDQG�DORQH�XWLOLW\�

V\VWHP�RU�RQO\�D�SDUW�RI�7DFRPD�3RZHU��WKH�VXUSOXV�SURYLVLRQ�

ZDV�QRW����GRHV�QRW�JLYH�WKH�&LW\�RI�7DFRPD�WKH�SRZHU�WKDW�

LW�DWWHPSWV�WR�H[HUFLVH�XQGHU�WKH�VXUSOXV�SURYLVLRQ��DND��WR�

VXUSOXV�DQ�HQWLUHW\�RI�DQ�RSHUDWLQJ�XWLOLW\�V\VWHP�RU�D�

FRQWLQXDOO\�RSHUDWLQJ�SDUW�RI�D�XWLOLW\�V\VWHP���

0RYLQJ�RQ�WR�WKRVH�WZR�SRLQWV�DQG�VWDUWLQJ�ZLWK�

WKH�TXHVWLRQ�RI�ZKHWKHU�&/,&.��LV�D�VWDQG�DORQH�SXEOLF�

XWLOLW\�V\VWHP���<RX
UH�JRLQJ�WR�KHDU�D�ORW�RI�DUJXPHQW�IURP�

WKH�&LW\�WRGD\�UHJDUGLQJ�ZK\�&/,&.��LV�QRW�D�XWLOLW\�V\VWHP���

$QG�\RX
UH�JRLQJ�WR�KHDU�UHIHUHQFHV�WR�D�ORW�RI�GLIIHUHQW�

VWDWXWHV���<RX
OO�SUREDEO\�KHDU�UHIHUHQFHV�WR�������5&:���
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%RZPDQ
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
�

<RX
OO�DOVR�KHDU�UHIHUHQFHV�WR�IHGHUDO�ODZ�WR�6XSUHPH�&RXUW�

FDVHV�LQ�:DVKLQJWRQ�WKDW�LQWHUSUHW�RWKHU�SURYLVLRQV�RI�WKH�

5&:V�LQ�WKH�SURYLVLRQ�WKDW
V�LQ�KHUH�DQG�\RX
OO�DOVR�OLNHO\�

KHDU�DUJXPHQW�ZLWK�UHJDUG�WR�&RDWHV�ZKLFK�LV�D�GHFLVLRQ�WKDW�

LQWHUSUHWV�GLIIHUHQW�SURYLVLRQV���

+RZHYHU��QRQH�RI�WKRVH�DUJXPHQWV�WKDW�WKH�&LW\�KDV�

EURXJKW�DQG�QRQH�RI�WKH�FDVHV�WKDW�WKH�&LW\�KDV�FLWHG�

DFWXDOO\�LQWHUSUHW�5&:�������������7KH�RQO\�SDUW\�ZKR�KDV�

EURXJKW�IRUWK�DQ\�DXWKRULW\�VSHFLILF�WR�5&:�����������LV�

%RZPDQ��DQG�VSHFLILFDOO\�WZR�DUJXPHQWV���%RZPDQ�KDV�DUJXHG�

WKDW�WKH�SODLQ�ODQJXDJH�RI�WKH�WHUP�XWLOLW\�V\VWHP�LQ�WKH�

FXUUHQW�GD\�YHUVLRQ�RI�����������HQFRPSDVVHV�&/,&.��DQG�

%RZPDQ�KDV�DOVR�DUJXHG�WKDW�WKHUH
V�D�VWDWXWRU\�WHVW�

HPEHGGHG�LQ������YLD�WKH������UHYLVHG�5HPLQJWRQ�6WDWXWH�

6HFWLRQ�������ZKLFK�SURYLGHV�WKH�&RXUW�ZLWK�DQ�LOOXVWUDWLYH�

OLVW�RI�WKLQJV�WKDW�FRQVWLWXWH�SXEOLF�XWLOLWLHV�XQGHU�WKH�

VWDWXWH�LQFOXGLQJ�UHOHYDQW�DQDO\VLV�KHUH�RI�WHOHJUDSK�RU�

WHOHSKRQH�SODQW�DQG�OLQHV�RU�DQ\�VLPLODU�RU�GLVVLPLODU�

XWLOLW\�V\VWHP���6R�,�ZDQW�WR�PDNH�WKDW�XSIURQW�YHU\�FOHDU���

%RZPDQ
V�WKH�RQO\�RQH�ZKR
V�DGYDQFHG�WKH�DUJXPHQW�RU�FLWHG�

FDVHV�WKDW�DFWXDOO\�HYHQ�LQWHUSUHW�WKH�SURYLVLRQ�DW�LVVXH�

EHIRUH�WKH�&RXUW��DQG�IRU�WKDW�UHDVRQ�DORQH�,�EHOLHYH�

%RZPDQ
V�DUJXPHQW�VKRXOG�FDUU\�WKH�GD\���

5DWKHU�WKDQ�JR�WKURXJK�HYHU\�VLQJOH�DUJXPHQW�

SUHVHQWHG�LQ�WKH�EULHI��<RXU�+RQRU��,
P�JRLQJ�WR�VWLFN�WR�
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%RZPDQ
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
�

ZKDW�,�WKLQN�DUH�WKH�PRVW�LPSRUWDQW�FHQWUDO�DUJXPHQWV�KHUH�

WKDW�VXSSRUW�%RZPDQ
V�FDVH��DQG�VSHFLILFDOO\�,
P�JRLQJ�WR�

VWDUW�ZLWK�WKH������5HPLQJWRQ�6WDWXWH�6HFWLRQ��������7KDW�

SURYLVLRQ�FRQWUROV�WKH�PHDQLQJ�RI�PRGHUQ�GD\�5&:�������������

$QG�,
P�JRLQJ�WR�QRZ�OHDG�WKH�&RXUW�WKURXJK�WKH�VHULHV�RI�

HQDFWPHQWV�DQG�FKDQJHV�DQG�UHYLVLRQV�WR�WKH�ODZ�ZKLFK�PDNH�

WKDW�FOHDU���

6R�,
OO�VWDUW�RII�ZLWK�WKH�LQLWLDO�ODQJXDJH�RI�

5HPLQJWRQ�5HYLVHG�&RGH��������7KH�LQLWLDO�ODQJXDJH�VD\V���,W�

LV�DQG�VKDOO�EH�ODZIXO�IRU�DQ\�FLW\�RU�WRZQ�LQ�WKLV�VWDWH�

QRZ�RU�KHUHDIWHU�RZQLQJ�DQ\�ZDWHU�ZRUNV��JDVZRUNV��

HOHFWULFDO�OLJKW�DQG�SRZHU�SODQW��VWHDP�SODQW��VWUHHW�

UDLOZD\�OLQH��VWUHHW�UDLOZD\�SODQW��WHOHSKRQH�RU�WHOHJUDSK�

SODQW�DQG�OLQHV��RU�DQ\�V\VWHP�HPEUDFLQJ�DOO�RU�DQ\�RQH�RU�

PRUH�RI�VXFK�ZRUNV�RU�SODQWV�RU�DQ\�VLPLODU�RU�GLVVLPLODU�

XWLOLW\�RU�V\VWHP�WR�OHDVH�XQGHU�WKH�SURYLVLRQV�RI�WKH�

FKDSWHU���RQH�RI�WKRVH�SURYLVLRQV�EHLQJ�WKH�SXEOLF�YRWH�

SURYLVLRQ���7KDW
V�WKH�RULJLQDO�ODQJXDJH�DQG�WKDW�ZDV�DV�LW�

H[LVWHG�LQ��������

1RZ�WKH�FRGH�UHYLVHU
V�FRPPLWWHH��DV�<RXU�+RQRU
V�

DZDUH��LV�WDVNHG�ZLWK�UHYLVLQJ�DQG�UHZULWLQJ�WKH�H[LVWLQJ�

5HPLQJWRQ�6WDWXWHV�DQG�WKH�RWKHU�SUHYLRXVO\�SUHH[LVWLQJ�ODZV�

LQ�WKH�
��V���$QG�LQ�WKH�SURFHVV�RI�UHYLVLQJ�VSHFLILFDOO\�

55)������WKH�SURYLVLRQ�,�UHDG��WKH\�UHZURWH�WKDW�VHFWLRQ�DQG�

WKH\�VSHFLILFDOO\�UHZURWH�LW�IRU�EUHYLW\�QRW�WR�FKDQJH�WKH�
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%RZPDQ
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

FRQWHQW�RI�WKDW�VHFWLRQ���$QG�WKDW�UHZULWH�IRU�EUHYLW\�PDGH�

55)������PRUSKHG�LW�DQG�FKDQJHG�LW�LQWR�WKH�H[DFW�VDPH�

ODQJXDJH�WKDW�LV�FXUUHQWO\�IRXQG�XQGHU�5&:�������������7KH\�

UHZURWH�LW�IRU�EUHYLW\�QRW�WR�FKDQJH�WKH�PHDQLQJ���

$QG�MXVW�DV�VLJQLILFDQWO\��5&:����������ZKLFK�ZDV�

WKH�RULJLQDO�5&:�WKDW�ZDV�HQDFWHG�DW�WKH�WLPH�WKDW�WKH�FRGH�

DGYLVRUV�FRPPLWWHH�GLG�WKLV��VD\V�WKDW��1RWKLQJ�LQ�WKHVH�QHZ�

5&:V�VKDOO�EH�FRQVWUXHG�DV�FKDQJLQJ�WKH�PHDQLQJ�RI�DQ\�ODZV���

$QG�DV�D�UXOH�RI�FRQVWUXFWLRQ�LQ�WKH�FDVH�RI�DQ\�RPLVVLRQV�

RU�LQFRQVLVWHQF\�EHWZHHQ�DQ\�RI�WKH�SURYLVLRQV�RI�WKH�

UHYLVHG�FRGH�DQG�WKH�ODZV�H[LVWLQJ�LPPHGLDWHO\�SUHFHGLQJ�WKH�

HQDFWPHQW��WKH�SUHYLRXVO\�H[LVWLQJ�ODZV�VKDOO�FRQWURO��

7KHUHIRUH�ZKHQ�WKH�FRGH�FRPPLWWHH�UHZURWH�LW�DQG�

ZKHQ�WKH�SURYLVLRQ�ZDV�SXW�LQWR�WKH�5&:V�LQ�������LW�VWLOO�

FRQWDLQHG�WKH�LOOXVWUDWLYH�OLVW�WKDW�ZDV�RULJLQDOO\�LQ��������

1RZ��PXFK�KDV�EHHQ����DQG�,�VKRXOG�PHQWLRQ�RQH�

PRUH�WKLQJ�EHIRUH�,�JR�RQ��ZKLFK�LV�WKDW��LW�ZDV�WKHQ�

UHYLVHG�DQG�FRGLILHG�DW�5&:������������ZKLFK�LV�NH\�EHFDXVH�

WKLV�LV�D�VWHS�WKH�&LW\�LV�RYHUORRNLQJ�LQ�LWV�DQDO\VLV�RI�

WKLV�SURYLVLRQ���,W�ZDV�DFWXDOO\�FRGLILHG�LQ������LQWR�WKH�

5&:V�DV�HGLWHG���

,Q�������WKH�NH\�WKLQJ�KDSSHQHG�ZKLFK�LV�UHOHYDQW�

WR�ERWK�SDUWLHV
�DUJXPHQWV�KHUH���,Q�������HYHU\�VLQJOH�ODZ�

LQ�WKH�VWDWH�RI�:DVKLQJWRQ�WKDW�KDG�WR�GR�ZLWK�FLWLHV�DQG�

WRZQV�ZDV�UH�FRGLILHG�LQWR�&KDSWHU�������LQWR�7LWOH����

2056



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

%RZPDQ
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

JRYHUQLQJ�FLWLHV�DQG�WRZQV���

$W�WKDW�SRLQW��LQ�WKDW�UH�FRGLILFDWLRQ��WKH�

SURYLVLRQ�WKDW�ZDV�WKHQ�DW�����������ZLWK�WKH�H[DFW�VDPH�

ODQJXDJH�DV�WKH�FXUUHQW�VWDWXWH�ZDV�UHSHDOHG�DQG�UH�FRGLILHG�

DW�LWV�FXUUHQW�GD\�ORFDWLRQ�LQ�������������$QG�WKHUH�ZDV�D�

VDYLQJV�FODXVH�WKDW�ZDV�LQ�WKH������DFW�ZKLFK�VDLG�WKH�

SURYLVLRQV�RI�WKLV�WLWOH�LQVRIDU�DV�WKH\�DUH�VXEVWDQWLDOO\�

WKH�VDPH�DV�VWDWXWRU\�SURYLVLRQV�UHSHDOHG�E\�WKLV�FKDSWHU�

DQG�UHODWLQJ�WR�WKLV�VDPH�VXEMHFW�PDWWHU�VKDOO�EH�FRQVWUXHG�

DV�UHVWDWHPHQWV�DQG�FRQWLQXDWLRQV�DQG�QRW�DV�QHZ�HQDFWPHQWV���

$QG�WKDW
V�WKH�NH\�KHUH�EHFDXVH�WKH�ODQJXDJH�DW�WKH�WLPH�WKH�

ODZ�LQ������ZDV�SDVVHG��WKH�ODQJXDJH�RI�WKH�RSHUDEOH�

SURYLVLRQ�KHUH�ZDV�LGHQWLFDO�WR�LWV�ODQJXDJH�DIWHU�LW�ZDV�

UH�FRGLILHG�LQ������������

7+(�&2857���<RX
YH�JRW�WZR�PLQXWHV�OHIW�LI�\RX�

ZDQW�WR�VDYH�WKRVH�IRU�UHEXWWDO��

05��9$1�$/67<1(���7KDQN�\RX��<RXU�+RQRU���,�ZLOO�

QRW�VDYH�WKRVH�IRU�UHEXWWDO���7KDQN�\RX���

1RZ��QRZ�WKDW�ZH
YH�HVWDEOLVKHG�WKDW�WKH������ODZ�

FDUULHV�IRUZDUG�LQWR�WKH�SUHVHQW�GD\�ODQJXDJH��WKLV�FDVH�

EHFRPHV�UHODWLYHO\�VLPSOH�DORQJ�WKRVH�OLQHV�EHFDXVH�LW�

LQFOXGHG�D�OLVW����WKLV�LOOXVWUDWLYH�OLVW�LQFOXGHV�WHOHSKRQH�

DQG�WHOHJUDSK�SODQW�RU�V\VWHP�DQG�DQ\�VLPLODU�RU�GLVVLPLODU�

XWLOLW\���,�WKLQN�WKHUH
V�YHU\����WKHUH
V�OLWWOH�TXHVWLRQ�

WKDW�WKDW�LQFOXGHV�D�PRGHUQ�GD\�WHOHFRPPXQLFDWLRQV�QHWZRUN�
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%RZPDQ
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

IRU�PDQ\�RI�WKH�UHDVRQV�ZH
YH�DOUHDG\�SXW�LQ�WKH�EULHI��

EURXJKW�E\�DQ�,QWHUQHW�DQG�WHOHFRPPXQLFDWLRQV�DUH�WKH�

PRGHUQ�GD\�SXUSOH�KXE����ZHOO��H[DFWO\�WKH�

WHOHFRPPXQLFDWLRQV�QHWZRUN�WKDW�ZHUH�LQ�WKDW�LOOXVWUDWLYH�

OLVW�LQ�WKH�ILUVW�SODFH��WHOHSKRQH�DQG�WHOHJUDSK���

$QG�WKHQ�WR�UHPRYH�DQ\�H[LVWLQJ�GRXEW��ZH�DOVR�

KDYH�WKH�%UHPHU�FDVH��<RXU�+RQRU��ZKLFK�LV�WKH�VXSUHPH�FDVH�

WKH�FDVH�WKDW�,�UHIHUHQFHG�WKDW�DFWXDOO\�LQWHUSUHWV�WKH�

SURYLVLRQ�DW�LVVXH�KHUH���,Q�%UHPHU�WKH�TXHVWLRQ�ZDV�ZKHWKHU�

D�PXQLFLSDO�ZKDUI�ZDV�D�SXEOLF�XWLOLW\�XQGHU�WKDW�

LOOXVWUDWLYH�ODQJXDJH���$QG�D�ZKDUI��UHVSHFWLYHO\��LV�QRW�

HYHQ�FORVH�WR�DQ\�RI�WKH�WHUPV�WKDW�LV�RQ�WKDW�VWDWXWRU\�

OLVW���,W
V�PXFK�IXUWKHU�DZD\�IURP�DQ\�RI�WKH�FKDQQHOV�LQ�

WKH�VWDWXWRU\�OLVW�WKDQ�D�WHOHFRPPXQLFDWLRQV�QHWZRUN�LV�DQG�

\HW�VWLOO�%UHPHU�GHWHUPLQHG�WKDW�D�SXEOLF�PXQLFLSDO�ZKDUI�

ZDV��LQ�IDFW��D�SXEOLF�XWLOLW\�V\VWHP�XQGHU�WKH�VWDWXWH���

$QG�WKDW�UHDOO\�LV�WKH�FUX[�RI�RXU�DUJXPHQW�KHUH��

<RXU�+RQRU���7KHUH�DUH�PDQ\�RWKHU�VXSSRUWLQJ�DUJXPHQWV�WKDW�

ZH
YH�EURXJKW�LQ�IURP�RWKHU�5&:V��7LWOH�����YDULRXV�

SRVLWLRQV�WKH�&LW\�KDV�WDNHQ�ZLWK�UHVSHFW�WR�WKHVH�ODZV�LQ�

WKH�SDVW��EXW�WKDW�VKRXOG�VHWWOH�WKH�TXHVWLRQ�LQ�RXU�PLQG��

<RXU�+RQRU��LV�WKLV�LOOXVWUDWLYH�OLVW�WKDW�FDPH�IURP������

DQG�ZDV�LPSRUWHG�LQWR�WKH�FXUUHQW�GD\�VWDWXWH���

7+(�&2857���7KDW
V�\RXU�WHQ�PLQXWHV���

05��9$1�$/67<1(���7KDQN�\RX�����
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6KRRN
V�5HVSRQVH�WR�%RZPDQ
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

7+(�&2857���0U��6KRRN��ZRXOG�\RX�OLNH�WR�UHVHUYH�

DQ\����DFWXDOO\����

05��6+22.���<HV��<RXU�+RQRU�

7+(�&2857���<RX�JHW�\RXU�IXOO�WHQ�

05��6+22.���7ZR�PLQXWHV���,
OO�UHVHUYH�HLJKW�

PLQXWHV�

7+(�&2857���:KHQ�LW
V�WLPH�IRU�\RXU�PRWLRQ�,
OO�

OHW�\RX�UHVHUYH���%XW�ULJKW�QRZ�VLQFH�\RX
UH�UHVSRQGLQJ��\RX�

FDQ�KDYH�WKH�ZKROH�WHQ�PLQXWHV��

05��6+22.���,�KDYH�D�ZKROH�WHQ�PLQXWHV�DQG�,�GRQ
W�

EUHDN�LW�XS��

7+(�&2857���1RSH���<RX�FDQ�JR�DOO�WKH�ZD\�WKURXJK��

05��6+22.���2ND\���:HOO��OHW�WKHP�GR�WKHLU�WXUQ�

WKHQ�,
OO�IROORZ�DIWHU�KH�JRHV�ZLWK�KLV�WHQ�PLQXWHV�VR�,�FDQ�

IRFXV�RQ�WKH�WKLQJV�WKDW�QHHG�WR�EH�IRFXVHG�RQ��

7+(�&2857���:KHQ�LW
V�\RXU�WXUQ�IRU�\RXU�PRWLRQ�

\RX�FDQ�GR�WKDW��EXW�ULJKW�QRZ�\RX
UH�UHVSRQGLQJ�WR�

0U��%RZPDQ
V�PRWLRQ���

05��6+22.���$OO�ULJKW���6R�,
P�JRLQJ�WR�XVH�DOO�P\�

ZKROH�WHQ�PLQXWHV��

7+(�&2857���<RX�FDQ�XVH�WKH�ZKROH�WHQ�PLQXWHV��

05��6+22.���:HOO��,�ZDVQ
W�SODQQLQJ�RQ�GRLQJ�WKDW��

7+(�&2857���<RX�GRQ
W�KDYH�WR�LI�\RX�GRQ
W�ZDQW�

WR��

05��6+22.���,�ZDQWHG�WR�NLFN�RII�ZLWK�D�PLQXWH�RU�
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6KRRN
V�5HVSRQVH�WR�%RZPDQ
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

WZR�DQG�WKHQ�UHVHUYH�HLJKW�PLQXWHV���%XW�LI�,�KDYH�WR�JR��

,
OO�MXVW�JR��EXW�LW
V�JRLQJ�WR�UHTXLUH�PH�VZLWFKLQJ�P\�

FRPSXWHU�RYHU���6R�OHW�PH�JLYH�LW�D�WU\��<RXU�+RQRU���

:DQW�WR�VWDUW�WKDW�FORFN�KHUH��

7+(�&2857���$OO�ULJKW���+HUH�ZH�JR��

05��6+22.���2ND\���:HOO��WKDQN�\RX��<RXU�+RQRU���

0D\�,�EH�VHDWHG�ZKLOH�,�SUHVHQW�KHUH�WRGD\"��

7+(�&2857���<HV���

05��6+22.���7KDQN�\RX�

6R��<RXU�+RQRU��OHW�PH�JHW�P\�FRPSXWHU�WXUQHG�RQ�

KHUH��LI�,�FRXOG���7KLV�LV�&KDUWHU������DQG�LW�GRHV�UHTXLUH��

\RX�NQRZ��WKDW�LW�HLWKHU�EH�D�V\VWHP��ZKLFK�LW�LV�D�V\VWHP���

$QG�\RX
OO�VHH�WKDW�DOO�WKH�RUGLQDQFHV�WKDW�FUHDWHG�&/,&.��

WKH�������LQ������DQG�LQ�
���WKH\�FUHDWHG�D�VHSDUDWH�V\VWHP���

7KH\�DFFRXQW�IRU�DOO�WKHLU�QXPEHUV�VHSDUDWHO\�ZLWK�WKHLU�

RSHUDWLRQDO�VXPPDULHV���7KH\�KDYH�DQ�LQFUHGLEOH�

RUJDQL]DWLRQDO�FKDUW�WKDW��\RX�NQRZ��WKDW�GHILQHV�LWV�

RSHUDWLRQV�DV�D�V\VWHP���+HUH
V�WKH�RUJDQL]DWLRQDO�FKDUW���

$QG�DOO�WKHVH����WKHVH�DUH�EXVLQHVV�XQLWV�WKDW�ZH�KDYH��\RX�

NQRZ��VDOHV�DQG�PDUNHWLQJ�DQG�GLVSDWFK�DQG�LQVWDOODWLRQ�RI�

ZDUHKRXVHV�OLNH�DQ\�RUJDQL]DWLRQ�RU�DQ\�V\VWHP�ZRXOG�KDYH���

7KDW�LV�\RXU�V\VWHP���

$QG�VR��\RX�NQRZ��ZH�KDYH�D�V\VWHP���8QGHU�WKH�

FKDUWHU�WKDW
V�ZKDW�WKH�FKDUWHU�WDONV�DERXW�LV�D�V\VWHP���:H�

KDYH�WKDW���%XW�LW
V�DOVR�D�XWLOLW\�VHUYLFH���
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6KRRN
V�5HVSRQVH�WR�%RZPDQ
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

7HOHFRPPXQLFDWLRQ�EHLQJ�D�QDPHG�XWLOLW\�RQ�WKH�ORQJ�OLVW�RI�

XWLOLWLHV�WKDW�ZDV�SURYLGHG�IRU�XV�LQ��������$QG�OHW
V�

UHPHPEHU��WKDW�ZDV�WKH�SURJUHVVLYH�HUD���7KHVH�ODZV�ZHUH�QRW�

ZULWWHQ�LGO\���7KHUH�ZDV�YHU\�VSHFLILF�LQWHQW�LQ�WKH�

FUHDWLRQ�RI�WKHVH�ODZV��<RXU�+RQRU��DQG�WKH�IDWKHU�RI�SXEOLF�

SRZHU��+RPHU�7��%RQH��LI�\RX�UHDG�WKH�H[KLELWV�,
YH�SURYLGHG�

RQ�WKH�GHDWK�RI�+RPHU�7��%RQH��6HQDWRU�0DJQXVRQ�SURYLGHG�D�

VWDWHPHQW�LQ�WKH�&RQJUHVVLRQDO�UHFRUG�WKHUH�FDOOLQJ�KLP�WKH�

IDWKHU�RI�SXEOLF�SRZHU���

-XGJH�%RQH�DOVR�SURYLGHG�D�VWDWHPHQW�LQ������ZKHQ�

KH�OHIW�WKH�VHQDWH�DQG�EHFDPH�D�QLQWK�FLUFXLW�MXGJH�WKDW�

WDONHG�DERXW�WKHVH�SRZHU�VWUXJJOHV�DQG�ZK\�WKHVH�ODZV�ZHUH�

ZULWWHQ�DQG�WKH�IDFW�WKDW�KH�ZDV�DSSRLQWHG�XQDQLPRXVO\�WR�EH�

WKH�FKDLUPDQ�RI�WKLV�FKDUWHU�FRPPLWWHH�DQG�ZK\�WKHVH�ODZV�

QHHGHG�WR�EH�ZULWWHQ��EHFDXVH�RI�WKH�OREE\LVW�DQG�WKH�PRQH\�

WKDW�IORZHG�DQG�LW�EHFDPH�D�VWHQFK�LQ�WKH�QRVWULOV�RI�WKH�

VRFLHW\�LV�ZKDW�KH�FDOOHG�LW���,W�ZDV�LQFXPEHQW�XSRQ�WKH�

SHRSOH�WR�VWRS�WKLV���

$QG�VR�LW�LV�WKH�FDVH��<RXU�+RQRU��WKDW�WKHVH�ODZV�

KDYH�D�SXUSRVH���$QG�KHUH�WRGD\��\RX�NQRZ��WKH�GLVSRVDO�RI�

WKH�WHOHFRPPXQLFDWLRQ�XWLOLW\��LW
V�HVVHQWLDO�WR�LWVHOI���

<RX�FDQ
W�SURYLGH�WKH�HVVHQWLDO����\RX�FDQ
W�SURYLGH�WKH�

XWLOLW\�VHUYLFH���7HOHFRPPXQLFDWLRQV�REYLRXVO\�LW
V�D�QDPHG�

XWLOLW\���,W
V�WKH�VHFRQG�XWLOLW\�HYHU�UHJXODWHG�LQ�RXU�

VWDWH�EHJLQQLQJ�LQ������XQGHU�WKH�5DLOURDG�&RPPLVVLRQ��<RXU�
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6KRRN
V�5HVSRQVH�WR�%RZPDQ
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

+RQRU��ZHOO�EHIRUH�HOHFWULFLW\�ZDV�UHJXODWHG�LQ��������,Q�

�����ZKHQ�WKH\�FUHDWHG�WKH�SXEOLF�VHUYLFH�FRPPLVVLRQ��<RXU�

+RQRU��WKH�GHILQLWLRQ�IRU�WHOHFRPPXQLFDWLRQ�ZDV�ULJKW�WKHUH�

DV�D�XWLOLW\���,W�H[LVWV�WRGD\�LQ�RXU�5&:���7KH�LGHQWLFDO�

ODQJXDJH�H[LVWV�WRGD\���$QG�,
G�OLNH�WR�VKRZ�WKDW�WR�\RX�

KHUH���

:KHQ�\RX�VHH�LQ�WKLV�ODQJXDJH��WKLV�LV�7LWOH����

DQG�WKLV�LV�ZKDW�WKH\�WDON�DERXW�ULJKW�KHUH�XQGHU�����ZKDW�

LV�WHOHFRPPXQLFDWLRQV���:HOO��WKDW
V�&/,&.���2EYLRXVO\�FDPH�

ZLWK�FDEOH�DQG�ZLUH�DQG�WKHUH
V��������YROWV�DQG�������PLOHV�

RI�ZLUH�LW�WHOHFRPPXWHV����\RXU�SKRQHV�KHUH�WRGD\�DUH�

UXQQLQJ�RYHU�YRLFHRYHU�,3�LV�PRUH�VLPLODU�WKDQ�GLVVLPLODU���

,W
V�DQ�LGHQWLFDO�VHUYLFH���,W
V�HYHQ�IXQGHG�E\�WKH�)&&�DV�

D��\RX�NQRZ��VXEVWLWXWH�WR�WHOHSKRQH���<RX�FDQ�JHW�WKH�

OLIHOLQH�SURYLVLRQV�IURP�WKH�)&&�DQG�WKH\
OO�SD\�����RI�\RXU�

SKRQH�ELOO�WR�KHOS�SHRSOH�JHW�YRLFHRYHU�,3���

6R�LW�LV�D�WHOHFRPPXQLFDWLRQ�V\VWHP�DQG��\RX�NQRZ��

DQG�HYHU\�&LW\�DQG�WRZQ�ULJKW�KHUH��DQG�WKDW�JRHV�EDFN�WR�

�����������ZKHQ�WKH\�FUHDWHG�WKH�ODQJXDJH����,�FDQ�VKRZ�WKDW�

WR�\RX�LI�\RX�ZDQW�WR�VHH�LW��<RXU�+RQRU����&/,&.�
V�D�

WHOHFRPPXQLFDWLRQV�FRPSDQ\���:KHQ�\RX�JR�WR�WKHLU�RZQ�

VHUYLFH����DQG�\RX�JR�WR�WKHLU�RZQ�VHUYLFH�WKHLU�RZQ�SDJH��

DQG�WKLV�ZRXOG�EH�738�WDONLQJ�DERXW�RXU�VHUYLFHV���+HUH�WKH\�

DUH���)RU�WKHVH�VHUYLFHV�WR�FRQWLQXH��\RX�QHHG�WKH�SXEOLF�

RZQHUVKLS�RI�WKLV�QHWZRUN���,W�LV�D�PXOWLVHUYLFH�EURDGEDQG�
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6KRRN
V�5HVSRQVH�WR�%RZPDQ
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

WHOHFRPPXQLFDWLRQ�SURYLGHU���7KHVH�DUH�RXU�VHUYLFHV���7KLV�

LV�WKH�738�ZHEVLWH��<RXU�+RQRU��DQG�LW
V�MXVW��\RX�JR�ULJKW�

WR�LW�DQG�\RX�FDQ�VHH�ZKDW�WKH�VHUYLFHV�DUH���7KH\�SURYLGH�

SRZHU��ZDWHU��UDLO��DQG�WHOHFRPPXQLFDWLRQV���1RWKLQJ�ZURQJ�

ZLWK�EHLQJ�D�PXOWLVHUYLFH�SURYLGHU���,W�KDSSHQV�FRPPRQO\�

DFURVV�$PHULFD���,�SUHVHQWHG�WR�\RX�D�VDPSOH�RI����FLWLHV�

DQG�PXQLFLSDOLWLHV�WKDW�DUH�QRZ�RIIHULQJ�WKLV�HVVHQWLDO�

XWLOLW\���,W
V�DQ�LQIRUPDWLRQ�KLJKZD\���$QG�LW
V�VLPLODU�WR�

WKH�WROO�URDGV�RI�WKH�\HDUV�JRQH�E\�ZKHUH�ZH�GHFLGHG�WR�

EXLOG�RXU�RZQ�URDGV�DQG�PDNH�WKHP�SXEOLF�KLJKZD\V���:H�

FUHDWHG�DQ�,QWHUQHW�VWDWH�KLJKZD\�V\VWHP�LQ�WKH�����
V�

WKDW
V�D�SXEOLF�KLJKZD\���$QG�WKH�QDWLRQ�RI�$XVWUDOLD�KDV�

HVWDEOLVKHG�D�QDWLRQDO�EURDGEDQG�QHWZRUN���,�H[SHFW�VRPHGD\�

ZH
OO�VHH�VRPHWKLQJ�VLPLODU�LQ�$PHULFD���

%XW�WKHUH�LW�LV���7KDW
V�ZKDW�&/,&.��LV���7KDW
V�

DERXW�&/,&.���:H�DUH�D�WHOHFRPPXQLFDWLRQV�SURYLGHU���7KDW
V�

D�QDPHG�XWLOLW\���)RU�\RX�WR�ILQG�WKDW�WKLV�LV�QRW�HVVHQWLDO�

WR�EH�FRQWLQXLQJ�LWV�VHUYLFH��\RX
OO�KDYH�WR�ILQG�WKDW�

WHOHFRPPXQLFDWLRQV�LV�QRW�D�XWLOLW\���$QDFRUWHV�ZRXOG�EH�

LQWHUHVWHG�LQ�WKDW�ILQGLQJ�DQG�VR�ZRXOG����SXEOLF�XWLOLW\�

GLVWULFWV�WKDW�SURYLGH�WHOHFRPPXQLFDWLRQ�VHUYLFHV�WR�WKHLU�

FLWL]HQV��<RXU�+RQRU���

6R�WKLV�LV�ZKDW�&/,&.��LV���,W
V�IURP�WKHLU�RZQ�

ZHEVLWH���,
YH�MXVW�SXW�VRPH�WDEV�KHUH�RQ�P\�EURZVHU�WR�VKRZ�

\RX�ZKDW�WKH\�GR���7KH\�RSHUDWH�DQ�RSHQ�DFFHVV�QHWZRUN�QRZ���
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6KRRN
V�5HVSRQVH�WR�%RZPDQ
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

7KDW
V�DQ�LPSDUWLDO�RSHUDWHG���7KH\�VHW�WKH�UDWHV���&LW\�

FRXQFLO�DSSURYHV�WKRVH�UDWHV�XQGHU�WKHLU�XWLOLW\�FRGH���

7KDW
V�XQGHU�WKH�&LW\�&KDUWHU�7LWOH������<RX�FDQ�ORRN�WKDW�

XS���,�KDYH�WKDW�KHUH�VRPHZKHUH���%XW��\RX�NQRZ��DOO�WKURXJK�

WKH�5&:V�WHOHFRPPXQLFDWLRQV�LV�SURYLGHG�DV�D�XWLOLW\���

+HUH�LV�WKH�DFWXDO�VHFWLRQ�IURP�WKH�SXEOLF�XWLOLW\�

GLVWULFWV�ZKHUH�WKH\�SURYLGH�WKLV�DV�D�XWLOLW\���7KDW
V�ZKDW�

WKH�SXEOLF�XWLOLW\�GLVWULFWV�DUH���7KH\�ZHUH�FUHDWHG�RXW�WKH�

RI�WKH�+RPHU�7��%RQH�HUD�DQG�WKH\�FDOOHG�WKHP�IDUPHU�

XWLOLWLHV�DW�ILUVW��EXW�QRZ�WKH\�KDYH�WKLV�DXWKRULW\�WR�

SURYLGH�XWLOLW\�VHUYLFH�DQG�LW
V�GHILQHG���7KH\�HYHQ�KDYH�

GLUHFW�UHWDLO�DXWKRULW\�QRZ��

6R��\RX�NQRZ��,
YH�VDLG�LQ�WKH�SDVW�,�FRXOG�VXP�

WKLV�XS�LQ�D�PLQXWH�RU�WZR���,W
V�D�QDPHG�XWLOLW\���,W
V�D�

VHUYLFH�WKDW�ZH�SURYLGH�DV�D�FLW\���,W
V�D�PXQLFLSDO�

XWLOLW\���)RU�WKDW�VHUYLFH�WR�FRQWHQG��\RX
OO�UHTXLUH�WKH�

QHWZRUN�DQG�ZKDW�LV�WKDW�QHWZRUN���:HOO��<RXU�+RQRU��

SUREDEO\�WKH�HDVLHVW�WKLQJ����,�WDON�DERXW�SXUULQJ�OLNH�D�

NLWWHQ��\RX�NQRZ��SXUULQJ�OLNH�NLWWHQV��DQG�WKDW
V�MXVW�D�

UHIHUHQFH�WR�ZDONLQJ�LQWR�WKH�KXE�EXLOGLQJ��ZH�KDYH�VL[�KXE�

EXLOGLQJV�WKDW�ZHUH�EXLOW�WR�UXQ�WKLV�QHWZRUN���:KHQ�\RX�

ZDON�LQ��WKHUH
V�FDJHV�DQG�UDFNV�RI�URXWHUV�DQG�VHUYHUV�WKDW�

PDNH�WKLV�WKLQJ�UXQ���$QG�WKH�VRXQG�RI�WKRVH�VHUYHUV�

UXQQLQJ��ZKLFK�WKH\
UH�UXQQLQJ�WRGD\���$QG�,�PLJKW�SRLQW�RXW�

WKDW�WKLV�QHWZRUN�ZDV�VXUSOXVHG�LQ�1RYHPEHU�RI�ODVW�\HDU�EXW�
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6KRRN
V�5HVSRQVH�WR�%RZPDQ
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

LW
V�VWLOO�UXQQLQJ�WRGD\��VR�,�GRQ
W�NQRZ�KRZ�\RX�FRXOG�

FRQVLGHU�WKDW�VXUSOXV���,W
V�GHOLYHULQJ�,QWHUQHW�WR�RXU�

FXVWRPHUV�DQG�WKH�FLWL]HQV�UHO\�RQ�WKDW���2XU�UDWHV�DUH�KDOI�

WKH�SULFH�KHUH�LQ�7DFRPD�FRPSDUHG�WR�6HDWWOH��\RX�NQRZ��

WKDQN�JRRGQHVV�

,W
V�WKH�FDVH�WKDW��\RX�NQRZ��WKHUH
V�YHU\�OLWWOH�

WR�WDON�DERXW���,W
V�EODFN�OHWWHU�ODZ�WKDW�WKLV�LV�WKH�ODZV�

RI��������7KH\�ZHUH�FOHDUO\�FRQWLQXHG���7KH\�WKHPVHOYHV�QRZ�

DUJXH�WKDW�WKH\�ZHUH�FRQWLQXHG���,Q�WKH�UDLOURDG�FDVH�WKH\�

VROG�D�UDLOURDG�ZLWKRXW�HYHQ�D�SXEOLF�KHDULQJ���:H
UH�EHIRUH�

-XGJH�&RVWHOOR�RQ�WKDW�QH[W�)ULGD\���$QG�WKHUH�ZDVQ
W�HYHQ�D�

SXEOLF�KHDULQJ�RQ�WKDW�UDLOURDG�VDOH���%XW�LQ�WKDW�FDVH�WKH\�

DUJXHG��DQG�LW
V�SDUW�RI�P\�DPHQGHG�UHSO\�WR�WKH�PRWLRQ�IRU�

D�SUHOLPLQDU\�LQMXQFWLRQ�WKHLU�RZQ�SOHDGLQJ�LQ�WKHUH��

WKH\
YH�DUJXHG�WKDW�WKH�ODZV�RI������ZHUH�FRQWLQXHG�EHFDXVH�

WKH\�ZDQW�WR�WU\�WR�OLPLW�LW�WR�VWUHHW�UDLOURDGV���*RRG�

OXFN���

%XW��\HDK��WKH�ODZV�ZHUH�FRQWLQXHG���7KH\�ZHUH�

FRQWLQXHG�WKURXJK�WKH�DEEUHYLDWLRQV�LQWR�����
V�WLWOH���

7LWOH����WKH\�ZHUH�FRQWLQXHG�LQ��������<RX�NQRZ��ZH�KDYH����

WKHUH
V�QHYHU�EHHQ�D�OHJLVODWLYH�LQWHQW�WR�FKDQJH���7KH�EHVW�

OHJLVODWLYH�LQWHQW�RQ�VXUSOXV��<RXU�+RQRU��LV�IRXQG�LQ�WKHVH�

SXEOLF�XWLOLW\�ODZV�EHFDXVH�WKH\�ZHUH�ERWK�UHJXODWHG�XQGHU�

5HPLQJWRQ������LQ�WKH�EHJLQQLQJ���,Q������WKH\�VDLG��RND\��

ZH
UH�JRLQJ�WR�UHJXODWH�WKH�XWLOLW\���<RX�FDQ�VHOO�\RXU�
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6KRRN
V�5HVSRQVH�WR�%RZPDQ
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

XWLOLWLHV�ZLWK�D�YRWH�RI�WKH�SHRSOH��EXW�XQGHU�WKH�VWDQGDUGV�

RI�5HPLQJWRQ��������$QG�HYHU\WKLQJ
V�WKH�VDPH�DV�WKH�&LW\
V���

<RXU�FRPPLVVLRQHUV�KDYH�WKH�VDPH�DXWKRULW\�DV�PD\RUV�DQG�

WKH\�WLHG�WKH�WZR�WRJHWKHU���

6R�ZKDW�ZH�KDYH�IURP������ZLWK�WKH�VXUSOXV�

DXWKRULW\�WKDW�ZH��\RX�NQRZ��JRW�KHUH�LQ�WKH�&LW\��'LUHFWRU�

%HQHGHWWL�ZHQW�DQG�ZURWH�WKRVH�OHWWHUV�WR�WKH�OHJLVODWRUV�

DQG�WKH�VHQDWRUV�LQ�WKH�KRXVH�DQG�WKH\�ZHQW�GRZQ�DQG�VSRNH�

RQ�WKDW���<RX�NQRZ��WKH\�ZDQWHG�WKH�VDPH�DXWKRULW\�WKDW�WKH�

SXEOLF�XWLOLW\�GLVWULFWV�KDG�DQG�WKDW�ZDV�D�FRQYHQLHQW�

PHWKRG�RI�GLVSRVLQJ�RI�ROG�JHQHUDWRUV�DQG�ZRUQ�RXW�DQG�

REVROHWH�WKLQJV���7KDW
V�WKH�RQO\�PRGLILFDWLRQ�WKDW
V�HYHU�

EHHQ�GRQH�WR�WKLV�ODQJXDJH���7KDW
V�WKH�OHJLVODWLYH�LQWHQW��

<RXU�+RQRU��IRU�VXUSOXV���

6R�WKLV�LV�FHUWDLQO\�QRW�ZRUQ�RXW�RU�REVROHWH���

7KLV�LV�DEVROXWHO\�D�VWDWH�RI�WKH�DUW�V\VWHP���<RX�FDQ�VHH�

WKDW�LQ�3DP�%XUJHVV
V�DQQXDO�UHSRUW�WKDW�ZDV�MXVW�ILOHG��WKH�

DQQXDO�UHSRUW�RI�&/,&.��DQG�KRZ�PDQ\�PLOHV�DUH�XQGHUJURXQG�

DQG�WKH�FRQGXLW�DQG�WKH�IDFW�WKDW�WKH\
UH�LQVWDOOLQJ�ILEHU�

WR�WKH�KRPH�ULJKW�QRZ���7KH\�MXVW�VHW�XS�WKLV�EXLOGLQJ�GRZQ�

KHUH�DW������7DFRPD�$YHQXH��WKH�1DSROHRQ�$SDUWPHQWV���,�PHDQ�

WKH\
UH�JRLQJ�WR�KDYH����LW
V�QRW�UHODWHG�WR�WKH�VXUSOXV�

VPDUW�PHWHU�SURJUDP���7KDW�GLGQ
W�KDSSHQ�XQWLO�WHQ�\HDUV�

DIWHU�&/,&.��ZDV�FUHDWHG�DQG�LW�RQO\�ZHQW�IRU�IRXU�\HDUV�DQG�

WKH\�DEDQGRQHG�LW�RYHU�WHQ�\HDUV�DJR���%XW�WKH\
UH�VWLOO�RXW�
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&LW\
V�5HVSRQVH�WR�%RZPDQ
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

WKHUH�ZLULQJ�DSDUWPHQW�EXLOGLQJV�WRGD\�ZLWK�ILEHURSWLF�

JLJDELW�VHUYLFH�WRGD\���7KH\
UH�WXUQLQJ�RQ�QHZ�EXLOGLQJV���

:H�MXVW�ILQLVKHG�WKH�)UDQN�7RE\�-RQHV�EXLOGLQJ�DQG�WKH�

VHQLRU�FLWL]HQV�WKHUH�LQ�WKH�QHZ�EXLOGLQJV�KDYH��\RX�NQRZ��

JLJDELW�ILEHURSWLF�VHUYLFH���,W�ZDV�QHYHU�HYHQ�WR�GR�ZLWK�

WKH�IDLOHG�VPDUW�PHWHU�SURJUDP���5DWHSD\HUV�DUH�JRLQJ�WR�

QHHG�WKLV�WR�FRPPXQLFDWH�ZLWK�WKHLU�VPDUW�KRPHV�LQ�WKH�

IXWXUH�WR�ZDWFK�WKHLU�WKHUPRVWDW���2K��,�IRUJRW�WR�WXUQ�RII�

P\�KHDWHU���2Q�WKH�ZD\�WR�ZRUN��\RX�FDQ�WXUQ�\RXU�KHDWHU�

RII���<RX�FDQ�SDUWLFLSDWH�LQ�GHPDQG�UHVSRQVH�LQ�WKH�IXWXUH���

%XW�WKLV�WZR��ZD\�FRPPXQLFDWLRQ�DQG�KDYLQJ�DFFHVV�WR�WKH�

,QWHUQHW��LW�LV�DQ�HVVHQWLDO�XWLOLW\���7HOHFRPPXQLFDWLRQV�LV�

D�XWLOLW\��<RXU�+RQRU���7KDQN�\RX���

7+(�&2857���7KDQN�\RX���1LFH�WLPLQJ���5LJKW�RQ�WKH�

GRW���

05��&+5,67,(���*RRG�DIWHUQRRQ��<RXU�+RQRU���%RE�

&KULVWLH�RQ�EHKDOI�RI�WKH�&LW\���7KH�DUJXPHQWV�WKDW�KDYH�

EHHQ�SUHVHQWHG�IXQGDPHQWDOO\�PLVV�WKH�PDUN���

'LYLVLRQ�7ZR�KHOG�LQ�'HFHPEHU�WKDW�LQ�WKH�&RDWHV�

FDVH�WKDW�&/,&.��LV�QRW�D�VHSDUDWH�XWLOLW\���,W�KHOG�WKDW�

ZKDW�LW�LV�LV�LW
V�D�EHWWHUPHQW���,W
V�VRPHWKLQJ�WKDW�UXQV�

RQ�DQG�WKLV�LV�WKH�ODQJXDJH�IURP�&RDWHV�����7KH�H[FHVV�

FDSDFLW\�RI�7DFRPD�3RZHU
V�WHOHFRPPXQLFDWLRQV�V\VWHP����

6RPHWKLQJ�WKDW�FXUUHQWO\�RSHUDWHV�LQ�D�PDQQHU�WKDW�WKH�&RXUW�

FKDUDFWHUL]HG�DV�LQFLGHQWDO���(YHU\RQH�NQRZV��HYHU\RQH�LQ�
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&LW\
V�5HVSRQVH�WR�%RZPDQ
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

WKLV�URRP�NQRZV�WKDW�7DFRPD�3RZHU�LV�DQ�HOHFWULF�XWLOLW\�

WKDW�SURYLGHV�SRZHU�WR�WKH�FLWL]HQV�RI�7DFRPD���

7KH�UHOHYDQW�VWDWXWH�LV�WKH�RQH�,
P�VKRZLQJ�KHUH���

,W
V�5&:����LW
V�ULJKW����,
YH�JRW�LW�RQ�WKLV�ORZHU�VFUHHQ�

VR�ZH�GLGQ
W�KDYH�WR�FRPSHWH��

7KH�UHOHYDQW�VWDWXWH�LV�5&:�������������$QG�LW�

FRQWDLQV�WKH�ODQJXDJH�WKDW�WKH�&RXUW�FDOOHG�RXW�WR�FRXQVHO���

,I�VRPHWKLQJ�LV�VXUSOXVHG�WR�WKH�&LW\
V�QHHGV�DQG�

LV�QRW�UHTXLUHG�IRU�SURYLGLQJ�FRQWLQXHG�SXEOLF�XWLOLW\�

VHUYLFH��WKHQ�LW�FDQ�EH�VXUSOXVHG�WKURXJK�WKH�H[DFW�

SURFHGXUH�WKDW�ZDV�IROORZHG�E\�WKH�&LW\�KHUH���7KLV�VWDWXWH�

GLFWDWHV�WKDW�WKH�OHJLVODWLYH�ERG\�KHUH��WKH�7DFRPD�3XEOLF�

8WLOLW\�%RDUG�DQG�WKH�&LW\�&RXQFLO�ZKDW�WKH\�PXVW�GR�LQ�

RUGHU�WR�IROORZ�WKH�SURFHGXUH�IRU�GHFODULQJ�VXUSOXV�FHUWDLQ�

SURSHUW\�WKDW�WKH\�QR�ORQJHU�DUH�XVLQJ���$QG�XQGHU�WKLV�

VWDWXWH��DQG�,
YH�KLJKOLJKWHG�WKH�VHFWLRQ��WKH�SURYLVLRQV�RI�

5&:������������WKH�SXEOLF�YRWH�VWDWXWH��GRHV�QRW�DSSO\�LI�

WKH\
UH�H[HUFLVLQJ�DXWKRULW\�XQGHU�WKLV�VWDWXWH���7KDW�PXFK�

LV�FOHDU���,W
V�XQGLVSXWHG���,W
V�VWUDLJKWIRUZDUG�LQ�WKH�

ODQJXDJH���

1RZ��WKHUH�LV�D�VHFRQG�OHJDO�DXWKRULW\�WKDW�KDV�

EHHQ�UHIHUHQFHG�DQG�WKDW
V�WKH�FKDUWHU���$QG�ZKDW�GRHV�WKH�

FKDUWHU�SURYLGH���,W�KDV�WKH�ODQJXDJH�WKDW�\RX�KLJKOLJKWHG��

<RXU�+RQRU����7KH�&LW\�VKDOO�QHYHU�VHOO��OHDVH��GLVSRVH�RI�

DQ\�XWLOLW\�V\VWHP�RU�D�SDUW�WKHUHRI����
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&LW\
V�5HVSRQVH�WR�%RZPDQ
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

,�UHVSHFWLYHO\�GLVDJUHH�ZLWK�FRXQVHO
V�HIIRUW�WR�

VWULNH�WKH�HVVHQWLDO�WR�FRQWLQXHG�HIIHFWLYH�XWLOLW\�VHUYLFH�

DQG�OLPLW�WKDW�WR�VRPH�SRUWLRQ�RI�WKLV���,W
V�DQ\�XWLOLW\�

V\VWHP�RU�SDUW�WKHUHRI���,W�KDV�WR�EH�HVVHQWLDO�WR�WKH�

FRQWLQXHG�HIIHFWLYH�XWLOLW\�VHUYLFH���

:KDW�LV�WKH�XWLOLW\�VHUYLFH�RI�7DFRPD�3RZHU���,W
V�

SURYLGLQJ�SRZHU���,W�LV�QRW�SURYLGLQJ�,QWHUQHW���+HUH��

7DFRPD�3RZHU�DQG�WKH�ERDUG�ZHQW�WKURXJK�D�OHQJWK\�SURFHVV�

WKDW�UHVXOWHG�LQ�D�SUHVHQWDWLRQ�WR�WKH�&LW\�&RXQFLO�RI�ZK\�

WKLV����VWUDQGV�FRQWDLQHG�LQ�RQH�WXEH����WKLV�LV�WKH�ILEHU�

PDS�WKDW�,�WKLQN�LV�UHOHYDQW�IRU�RXU�GLVFXVVLRQ�VR�ZH�PDNH�

VXUH�ZH�NQRZ�ZKDW�ZH
UH�WDONLQJ�DERXW����WKHUH�DUH�QLQH�

WXEHV�WKDW�KDYH�EHHQ�QHYHU�EHHQ�XVHG��WKDW
V�FDOOHG�WKH�GDUN�

���WKH�GDUN�ILEHU���1HYHU�EHHQ�XVHG���7KHUH
V�RQH�WXEH�WKDW�

KDV����VWUDQGV�DQG�VRPH�VZLWFKLQJ�JHDUV�DVVRFLDWHG�ZKLFK�LV�

WKH�&/,&.��1HWZRUN���1RQH�RI�WKDW�LV�HVVHQWLDO�WR�7DFRPD�

3RZHU�IRU�FRQWLQXLQJ�WR�SURYLGH�SRZHU�WR�LWV�FLWL]HQV���

7KHUH�LV�D�NH\�GRFXPHQW�LQ�WKLV�FDVH�WKDW�,�ZRXOG�

DVN�WKDW�WKH�&RXUW�NHHS�LQ�PLQG�DV�ZH
UH�GLVFXVVLQJ�WKDW��

DQG�WKDW�LV�WKLV�UHVROXWLRQ���7KLV�LV�5HVROXWLRQ�58���������

,W
V�([KLELW�,�WR�0U��&RDWHV����H[FXVH�PH��WR�0U��%DFKD
V�

GHFODUDWLRQ���7KLV�LV�WKH�2FWREHU����������UHVROXWLRQ�WKDW�

ZHQW�WKURXJK�D�OHQJWK\��OHQJWK\�UHFLWDWLRQ�SURFHVV��IDFWXDO�

UHFLWDWLRQ�EDVHG�RQ�LQIRUPDWLRQ�IURP�7DFRPD�3RZHU�DV�WR�

ZKHWKHU�RU�QRW�WKH\�KDYH�DQ\�QHHG�LQ�WKHLU�RSHUDWLRQV�WR�
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&LW\
V�5HVSRQVH�WR�%RZPDQ
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

GHOLYHU�SRZHU��DQ\�QHHG�IRU�WKHVH����VWUDQGV��DQG�WKH\�

FRQFOXGHG�WKH\�GR�QRW���,W�LV�VXUSOXV���,W�LV�QRQ��

HVVHQWLDO���:H�GRQ
W�QHHG�LW���

$QG�VR�WKH�IDFWXDO�ILQGLQJV�LQ�WKDW�GHFODUDWLRQ�

KDYH�QHYHU�EHHQ�FKDOOHQJHG�LQ�WKLV�ODZVXLW���1R�RQH�LV�

FKDOOHQJLQJ�DQ\WKLQJ�WKDW�WKH�3XEOLF�8WLOLW\�%RDUG�

GHWHUPLQHG�DQG�WKDW�WKH�&RXQFLO�GHWHUPLQHG�LQ�WKLV�SURFHVV���

7KHUH�LV�D�OHJDO�EDVLV�WR�FKDOOHQJH�WKH�GHFLVLRQ�

PDGH�E\�WKH�&LW\�&RXQFLO���<RX�FDQ�FKDOOHQJH�WKDW�XQGHU�WKH�

VWDQGDUG�RI�DUELWUDU\�DQG�FDSULFLRXV���$QG�WKLV�&RXUW
V�YHU\�

IDPLOLDU�ZLWK�WKDW�VWDQGDUG���7KH�VWDQGDUG�UHFRJQL]HV�WKDW�

WKH�OHJLVODWLYH�ERG\�LV�YHVWHG�ZLWK�GLVFUHWLRQ���$QG�WKDW�LI�

WKDW�GLVFUHWLRQ�LV�DEXVHG�LQ�D�ZD\�WKDW�FDQ�EH�FDOOHG�

DUELWUDU\�RU�FDSULFLRXV��WKDW�GHFLVLRQ�PDNLQJ�SURFHVV�FDQ�EH�

RYHUWXUQHG����

1RZ��LQ�WKHLU�EULHIV��\RX�ZLOO�VHH�PRXWKHG�WKH�

ZRUGV�DUELWUDU\�DQG�FDSULFLRXV��EXW�WKH\�QHYHU�XQGHUWDNH�DQ�

DQDO\VLV�RI�WKDW��QRZKHUH�LQ�DQ\�RI�WKH�EULHIV���,QVWHDG�

WKH\�LPPHGLDWHO\�MXPS�WR�DQ�DUJXPHQW��ZHOO��WKLV�LV�

XOWUDYLUXV���,W
V�IXQGDPHQWDOO\�LOOHJDO�WR�GR�ZKDW�WKH�&LW\�

&RXQFLO�KDV�GRQH���6R�WKH\�QHYHU�JR�WKURXJK�DQ�DQDO\VLV�RI�

DUELWUDU\�DQG�FDSULFLRXV���

2XU�VXPPDU\�MXGJHPHQW�PRWLRQ�REYLRXVO\�RYHUODSV�

WKLV�RQH��DQG�VR�WR�VRPH�H[WHQW�,
P�RYHUODSSLQJ�LQ�P\�

UHVSRQVH�KHUH���
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&LW\
V�5HVSRQVH�WR�%RZPDQ
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

7KH�ERWWRP�OLQH�LV�VLPSOH�DQG�VWUDLJKWIRUZDUG���

7KH�UHOHYDQW�VWDWXWH�LV�5&:�������������7KH�VDPH�FRQFHSW�LV�

SUHVHQWHG�LQ�WKH�&RXQFLO�&KDUWHU�6HFWLRQ�������

,I�WKLV�SURSHUW\�WKLV�SRUWLRQ�RI�D�

WHOHFRPPXQLFDWLRQV�QHWZRUN�MXVW�ZKDW�'LYLVLRQ�7ZR�FDOOHG�LW��

LI�WKDW�LV�QRW�HVVHQWLDO�WR�SURYLGLQJ�SRZHU��LI�LW�LV�

VXUSOXVHG�WR�WKH�&LW\
V�QHHGV�IRU�SURYLGLQJ�FRQWLQXHG�SXEOLF�

XWLOLW\�VHUYLFH��QRW�,QWHUQHW�VHUYLFH��7DFRPD�3RZHU�LV�LQ�

WKH�EXVLQHVV�RI�SURYLGLQJ�SRZHU��LW�LV�VXUSOXVHG�DQG�LW�LV�

QRW�QHHGHG���

7KDW�RQH�VWDWXWH�DQG�WKDW�ODQJXDJH�LQ�6HFWLRQ�����

GLFWDWH�WKH�RXWFRPH�RI�WKLV�FDVH�XQOHVV�LW
V�FKDOOHQJHG�RQ�

DQ�DUELWUDU\�DQG�FDSULFLRXV�VWDQGDUG��ZKLFK�WKH\�KDYH�QRW�

XQGHUWDNHQ�WR�GR���

1RZ��WKHUH�LVQ
W�DQ\�GLVSXWH�DERXW�WKH�SURFHVV�

WKDW�WKH�&LW\�ZHQW�WKURXJK�LQ�WHUPV�RI�LW�IXOILOOLQJ�WKH�

UHTXLUHPHQWV�RI�WKDW�VWDWXWH���,W�XOWLPDWHO\�VHOHFWHG�RQH�RI�

WKH�DSSOLFDQWV�IRU�D�FRQWUDFW�WR�OHDVH�WKLV�&/,&.��1HWZRUN�

DQG�WR�SURYLGH�,QWHUQHW�VHUYLFHV�KRZHYHU�LW�GHHPV�ILW���

&XULRXVO\�DQG�VRPHZKDW�LURQLFDOO\��$GYDQFH�6WUHDP��

0U��6KRRN
V�FRPSDQ\�ZDV�RQH�RI�WKH�DSSOLFDQWV�IRU�WKDW�

SURFHVV��D�SURFHVV�WKH\�QRZ�FODLP�LV�IXQGDPHQWDOO\�IODZHG�

DQG�LW�ZDV�QRW�D�VXFFHVVIXO�ELGGHU�LQ�WKDW�SURFHVV���

,Q�WKH�WLPH�,�KDYH�UHPDLQLQJ�LQ�WKLV�SUHVHQWDWLRQ��

,
G�OLNH�WR�WDON�D�OLWWOH�ELW�PRUH�DERXW�WKH�&RDWHV�FDVH�DQG�
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&LW\
V�5HVSRQVH�WR�%RZPDQ
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

VKRZ�\RX�D�FRXSOH�RWKHU�SURYLVLRQV�LQ�WKDW�WKDW�,�WKLQN�DUH�

VLJQLILFDQW���

7KLV�LV�ODQJXDJH�RXW�RI�&RDWHV�UHIHUHQFLQJ�D�

GLIIHUHQW�VHFWLRQ�RI�WKH�&LW\�&KDUWHU�EXW�WKH�VDPH�DUJXPHQW�

DV�WR�ZKHWKHU�RU�QRW�&/,&.��DQG�7DFRPD�3RZHU�DUH�VHSDUDWH�

XWLOLWLHV���7KH\�VDLG�WKH\�DUH�QRW�VHSDUDWH�XWLOLWLHV�DQG�

WKH\�DUH�QRW�VHSDUDWH�XWLOLWLHV���

$QRWKHU�SRUWLRQ�RI�WKDW�VWDWXWH��ZKLFK�,�WKLQN�KDV�

EHHQ�DEXVHG�KHUH��LV�WKH�UHFLWDWLRQ�RI�WKH�UXOHV�RI�

VWDWXWRU\�FRQVWUXFWLRQ���7KHVH�DUH�WKH�UXOHV��KDSSHQ�WR�EH�

FLWHG�LQ�&RDWHV�EXW�WKH\
UH�UHSHDWHG�LQ�PDQ\�RI�WKHVH�FDVHV�

WKDW�\RX�VKRXOG�DSSO\�KHUH�WR�WKH�H[WHQW�WKDW�\RX�JHW�LQWR�D�

VWDWXWRU\�LQWHUSUHWDWLRQ�DUJXPHQW��

,�VWUXJJOHG�D�ELW�WR�XQGHUVWDQG�FRXQVHO
V�DUJXPHQW�

DERXW�WKH������VWDWXWH�DQG�KRZ�WKDW�FXUUHQWO\�FRPHV�LQWR�

SOD\���$QG�,�DFWXDOO\�XQGHUWRRN�WR�PDS�LW�RXW��DQG�VR�WKLV�

LV�P\�PDS���7KH�WRS�SRUWLRQ�RI�LW�LV�WKH������VWDWXWH�

KLJKOLJKWLQJ�WKH�ODQJXDJH�WKDW�FRXQVHO�UHOLHV�XSRQ���7KH�

ODQJXDJH�WKDW�VD\V���WHOHSKRQH�RU�WHOHJUDSK�SODQW�RU�OLQHV����

7KDW
V�LQ�WKH������VWDWXWH���2I�FRXUVH�WKH�UHOHYDQW�SRUWLRQ�

RI�WKH�VWDWXWH�LV�WKH������VWDWXWH���DXWKRULW\�WR�VHOO�RU�

OHDVH����

6R�FRXQVHO
V�DUJXPHQW��DV�,�XQGHUVWDQG�LW��LV�WKDW�

\RX�WDNH�WKH������VWDWXWH��ZKLFK�KDV�WKH�ZRUGV��WHOHSKRQH�RU�

WHOHJUDSK���\RX�PRGLI\�WKDW�E\�WKH������7HOHFRPPXQLFDWLRQV�
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&LW\
V�5HVSRQVH�WR�%RZPDQ
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

$FW��ZKLFK�VXEVWLWXWHG�WHOHFRPPXQLFDWLRQV�IRU�WHOHSKRQH�DQG�

WHOHJUDSK����WKDW
V�WKH�VWDWXWH�SDVVHG����\HDUV�DIWHU�WKH�

�����VWDWXWH����DQG�WKHQ�\RX�DGG�WR�WKDW�KLV�SURFODPDWLRQ�

DQG�KLV�SURFODPDWLRQ�LV��ZHOO��WHOHSKRQH����

WHOHFRPPXQLFDWLRQV�LQFOXGHV�,QWHUQHW���7KDW
V�QRW�LQ�DQ\�

VWDWXWH���7KDW
V�KLV�SURFODPDWLRQ���$QG�RQFH�\RX�KDYH�WKH�

ODQJXDJH�WHOHFRPPXQLFDWLRQV�DQG�\RX�DGG�WKH�SURFODPDWLRQ��

WKHQ�\RX�UH�LQVHUW�LW�LQWR�WKH������VWDWXWH�DQG�\RX�UHDG�WKH�

ODQJXDJH���SXEOLF�XWLOLW\�ZRUNV��SODQW��RU�V\VWHP�WR�LQFOXGH�

,QWHUQHW����

7KH�EHVW�GHILQLWLRQ�RI�ZKDW�LV�D�XWLOLW\��DQG�WKHQ�

,
OO�FORVH�IRU�WKLV�SRUWLRQ����

7+(�&2857���<RX
YH�JRW�DERXW����VHFRQGV��

05��&+5,67,(���7KDQN�\RX����LV�FRQWDLQHG�LQ�D�ODZ�

UHYLHZ�DUWLFOH���7KH�FODVVLF�WKDW�ZH�FLWHG���7KH�FODVVLF�

SXEOLF�XWLOLW\�LV�D�EXVLQHVV�HQJDJHG�LQ�SURYLGLQJ�JRRGV�RU�

VHUYLFHV�VR�HVVHQWLDO�WR�FRPPXQDO�DQG�HFRQRPLF�OLIH�WKDW�

VHFXULQJ�WKHLU�DGHTXDWH�VXSSO\�LV�XOWLPDWHO\�D�JRYHUQPHQW�

UHVSRQVLELOLW\���

1R�FRXUW�LQ�:DVKLQJWRQ�DQ\ZKHUH�KDV�VDLG�WKDW�

,QWHUQHW�SURYLGHG�SXEOLFDOO\�E\�WKH�JRYHUQPHQW�LV�D�XWLOLW\�

DQG�LV�HVVHQWLDO�DQG�FDQ
W�EH�RWKHUZLVH�REWDLQHG�IURP�WKH�

ILYH�RWKHU�VHUYLFHV�WKDW�,�FRXOG�FRQQHFW�WR�DV�D�FLWL]HQ�RI�

7DFRPD�WRGD\���

7KHLU�PRWLRQ�QHHGV�WR�EH�GHQLHG���$QG�,
OO�VSHDN�
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6KRRN
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

PRUH�WR�LW��<RXU�+RQRU��ZKHQ�,�DGGUHVV�RXU�PRWLRQ���

7+(�&2857���7KDQN�\RX���

%HFDXVH�WKHVH�PRWLRQV�DUH�DOO�YHU\�LQWHUUHODWHG��

ZKDW�,
P�JRLQJ�WR�GR�LV�QRW�UXOH�XQWLO�WKH�YHU\�HQG�EHFDXVH�

,�UHDOL]H�,
P�SXWWLQJ�WKHVH�DUWLILFLDO�WLPH�OLPLWV�RQ�\RX��

EXW�\RX�PD\�KDYH�DGGLWLRQDO�DUJXPHQWV�WKDW�FRXOG�SRWHQWLDOO\�

DSSO\�WR�PXOWLSOH�PRWLRQV���6R�,
P�MXVW�JRLQJ�WR�JR�VWUDLJKW�

WKURXJK�DQG�OHW�HYHU\ERG\�DUJXH�DQG�WKHQ�,
OO�UXOH�DW�WKH�

HQG���

05��&+5,67,(���7KDQN�\RX��<RXU�+RQRU���,
OO�JHW�

RXW�RI�WKH�ZD\�IRU�0U��6KRRN���

7+(�&2857���$FWXDOO\��OHW
V�\RX�JX\V�WDNH�D�UHVW�

IRU�D�PRPHQW���,
P�JRLQJ�WR�FDOO�P\�RWKHU�FDVH���

�3URFHHGLQJV�DW�UHFHVV�ZKLOH�&RXUW�WDNHV�DQRWKHU�

FDVH��

7+(�&2857���$UH�ZH�UHDG\�EDFN�RQ�WKH�6KRRN�PDWWHU"

05��6+22.���<HV��+RQRU���

7+(�&2857���:KHQHYHU�\RX
UH�UHDG\�DQG�GR�\RX�ZDQW�

WR�UHVHUYH�UHEXWWDO�RQ�WKLV�RQH"��

05��6+22.���,�ZRXOG�OLNH��<RXU�+RQRU��MXVW�XVH�

IRXU�PLQXWHV�DQG�WKHQ�UHVHUYH�VL[�LI�,�PD\���

7+(�&2857���2ND\���$OO�ULJKW���5HDG\���

05��6+22.���:HOO��WKDQN�\RX��<RXU�+RQRU���6R�,�

WKLQN�PD\EH�WKH�FRQIXVLRQ�KHUH�ZLWK�WKH�GHIHQGDQW
V�

SHUFHSWLRQ�RI�WKLV�WHOHFRPPXQLFDWLRQ�XWLOLW\�LV�WKH�IDFW�
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6KRRN
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

WKDW�WKH\�YLHZ�WKHPVHOYHV�DV�DQ�,QWHUQHW�SURYLGHU��EXW�

WKH\
UH�QRW�DQ�,QWHUQHW�SURYLGHU��<RXU�+RQRU���7KH\�KDYH�

,63V�WKDW�DUH�WKH�,QWHUQHW�SURYLGHU���7KH�,63V�RZQ�WKH�

PRGHPV���$OO�EURDGEDQG�KDSSHQV�WR�EH�D�WHOHFRPPXQLFDWLRQ�DQG�

WKDW�LV�WKH�VHUYLFH�WKDW�7DFRPD�3XEOLF�8WLOLWLHV�SURYLGHV��

QRW�7DFRPD�3RZHU���,W
V�7DFRPD�3XEOLF�8WLOLWLHV���$QG�ZH�

QHHG�WR�UHPHPEHU�WKDW�EHFDXVH�LW
V�D�PXOWLVHUYLFH�XWLOLW\�

SURYLGHU���

'XULQJ�WKH�EUHDN�,�ZDONHG�RXW�WKH�KDOOZD\�KHUH�

MXVW�WR�ORRN�RXW�RYHU�WKDW�OLEUDU\��
FDXVH�,�DOZD\V�JR�WR�

DOO�WKH�OLEUDULHV��KDYH�WKHVH�JLJDELW�FLUFXLWV�DQG�WKHUH
V�

VWLOO�\HDUV�WR�JR�OHIW�RQ�WKRVH�FRQWUDFWV��EXW�ULJKW�KHUH�

RXW�WKH�GRRU��\RX�VHH�WKLV�OLWWOH�EXLOGLQJ�KHUH��WKDW
V�

*RRJOH�0DSV��EXW�KHUH
V�D�SLFWXUH�,�WRRN�RQ�WKH�EUHDN���

7KDW
V�WKH�$OWKHLPHU�KXE��<RXU�+RQRU���7KDW
V�RQH�RI�WKH�VL[�

KXEV���:H�FDOO�WKDW�GRZQWRZQ�QRUWK���<RX�FDQ�VHH�WKH�JUHHQ�

���LW
V�QRW�D�JRRG�SLFWXUH�WKHUH��EXW�WKDW�JUHHQ����WKDW�

FRQFUHWH�EXLOGLQJ���$QG�WKH�HDVLHU�ZD\�WR�VHH�LW�LV��,�KDYH�

LQFOXGHG�LW�LQ�P\����KHUH�LW�LV��<RXU�+RQRU��DFWXDOO\��RQH�

RI�WKH�EOXHSULQWV���1RZ��WKLV�LV�RXU�H[KLELW��P\�PDVWHU�

GHFODUDWLRQ��DQG�LW
V�WKH����RI���H[KLELW���6R�WKDW
V�WKH�

$OWKHLPHU�KXE���<RX�FDQ�ORRN�ULJKW�RXW�WKH�ZLQGRZ�DQG�VHH�

LW���$QG�WKDW
V�ZKHUH�WKH�HTXLSPHQW�LV�SXUULQJ�OLNH�D�

NLWWHQ���$QG�ZKDW�HTXLSPHQW�LV�WKHUH���0LOOLRQ�GROODU�

URXWHU��<RXU�+RQRU���$QG�,�KDYH�WKH�UHVROXWLRQ�WKDW�DSSURYHG�
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6KRRN
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

WKH�SXUFKDVH�E\�3DW�%DFRQ�PDNLQJ�WKDW�VSHHFK�WKDW�WKDW�&%5$�

LV�D�PLOOLRQ�GROODU�URXWHU��DQG�LW
V�QRW�VXUSOXVHG���,W
V�

UXQQLQJ�ULJKW�QRZ���&XUUHQWO\�SXUFKDVHG�IRU�D�XWLOLW\�

SXUSRVH���7R�UXQ�RXU�OLEUDULHV��WR�DOORZ�WKH�,63�SDUWQHUV�WR�

SURYLGH�WKDW�,QWHUQHW�VHUYLFH���7KH\
UH�D�WHOHFRPPXQLFDWLRQV�

XWLOLW\���7KDW
V�ZKDW�WKH\�DUH���,W
V�ZKDW�WKH\�HVWDEOLVKHG���

,W
V�ZKDW�WKH\�VKRZ�WKHPVHOYHV�DV�SURYLGLQJ�RQ�WKHLU�RZQ�

ZHEVLWH��RXU�VHUYLFHV���7KH\�GHILQH�WKHPVHOYHV�RQ�WKHLU�RZQ�

ZHEVLWH�DV�D�WHOHFRPPXQLFDWLRQ�XWLOLW\���

$QG�ZKHQ�\RX�ORRN�LQ�WKHVH�KXEV��WKDW�KXE�DFURVV�

WKH�VWUHHW�KDV�DQFLOODU\�V\VWHPV���7KLV�LV�DOVR�WKHLU�RZQ�

H[KLELW���7KLV�LV�%DFKD
V�H[KLELW�IURP�KLV�'HFHPEHU���WK��

([KLELW�+���7KHUH
V�DLU�FRQGLWLRQLQJ�V\VWHPV�LQ�KHUH��DQG�

WKH\
UH�QRW�PLQRU�H[SHQVHV���7KHVH�DUH�VLJQLILFDQW�H[SHQVHV���

7KHUH
V�ILUH�VXSSUHVVLRQ�V\VWHPV�LQ�WKHUH��<RXU�+RQRU���

7KHUH
V�JHQHUDWRUV�ZLWK�EDFNXS�IXHO�VXSSOLHV��EDWWHU\�

VWUHDPV�WKDW�NHHS�LW�DOO�UXQQLQJ���7KDW
V�D�&XPPLQJV�

JHQHUDWRU�ULJKW�WKHUH���7KHUH
V�HTXLSPHQW�KHUH�WKDW�NHHSV�

DOO�WKLV�UXQQLQJ���<RX�FDQ�VHH�LW�ULJKW�RXW�\RXU�ZLQGRZ��

<RXU�+RQRU���1RQH�RI�LW
V�VXUSOXVHG���

$QG�WKH�WKLQJ�DERXW�LW�LV��\RX�UHDG�WKH�,58�DQG�

WKH�EXVLQHVV�WUDQVDFWLRQ�DJUHHPHQW��WKH\
YH�JRW�H[FOXVLYH�

SRVVHVVLRQ�DQG�FRQWURO���5LJKW�WKHUH�\RX�NQRZ�LW
V�D�OHDVH�

ZKHQ�\RX�KDYH�WKH�NH\V�WR�ORFN�\RXU�FDJH�XS���:KHQ�\RX
UH�

UHVSRQVLEOH�IRU�WDNLQJ�RXW�WKH�WUDVK�DQG�PRSSLQJ�WKH�IORRUV�
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%RZPDQ
V�5HVSRQVH�WR�6KRRN
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

DQG�FKDQJLQJ�WKH�OLJKW�EXOEV��DOO�RI�ZKLFK�LV�LQ�WKHVH�

DJUHHPHQWV��DQG�,�FDQ�VKRZ�WKRVH�WR�\RX�LI�\RX
UH�LQWHUHVWHG�

LQ�VHHLQJ�WKHP���

6R��\RX�NQRZ��WKHUH
V�\RXU�KXEV��QRQH�RI�ZKLFK�ZDV�

VXUSOXVHG��DOO�RI�ZKLFK�ZDV�DFTXLUHG�IRU�XWLOLW\�SXUSRVH��

QRQH�RI�ZKLFK�LV�REVROHWH��ZRUQ�RXW�RU�E\�DQ\�PHDQV�VXUSOXV��

<RXU�+RQRU���,W
V�HVVHQWLDO�WR�WKH�FRQWLQXDWLRQ�RI�WKH�

WHOHFRPPXQLFDWLRQ�VHUYLFH�WKDW�WKH\�SURYLGH���

,W
V�HVVHQWLDO�WR�WKH�OLEUDULHV���,W
V�HVVHQWLDO�

WR�RXU�KRVSLWDOV��RXU�VWXGHQWV��RXU�HOGHUO\��RXU�SKRQH�

VHUYLFHV�WKDW�DUH�SURYLGHG��KHDUW�PRQLWRULQJ�GHYLFHV���,W
V�

D�FRPPXQLFDWLRQ�V\VWHP���$QG��\RX�NQRZ��,�ZRXOG�VD\�WR�\RX��

<RXU�+RQRU��WKDW�LW
V�D�V\VWHP�WR�LWV�RZQ���7KH\�REYLRXVO\�

DFFRXQW�IRU�LW���7KDW�ZDVQ
W�WKH�VWDQGDUG�LQ�&RDWHV���7KH\�

ZHUHQ
W�ORRNLQJ����DOO�WKH\�KDG�WR�PHHW�ZDV�WKH�VWDQGDUG�RI�

D�SDUW�RI�WR�DYRLG�WKH����

7+(�&2857���<RXU�WLPH�LV�XS���

05��6+22.���0\�WLPH
V�XS���7KDQN�\RX��<RXU�+RQRU���

7+(�&2857���7KDQN�\RX���

/HW
V�VHH���0U��%RZPDQ��LV�WKHUH�JRLQJ�WR�EH�D�

UHVSRQVH�IRU�0U��%RZPDQ"��

05��9$1�$/67<1(���<HV��WKHUH�LV��

7+(�&2857���2ND\���,
OO�MXVW�JLYH�\RX�WKH�WHQ�

PLQXWHV�DQG�\RX�FDQ�WDNH�DV�PXFK�RI�LW�DV�\RX�QHHG���

05��9$1�$/67<1(���,�DSSUHFLDWH�LW���7KDQN�\RX���
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%RZPDQ
V�5HVSRQVH�WR�6KRRN
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

2QH�VHFRQG�WR�SOXJ�LQ�P\���

7+(�&2857���6XUH�

05��9$1�$/67<1(���7KDQN�\RX��<RXU�+RQRU���,
P�

UHDG\���

2SSRVLQJ�FRXQVHO�ZRXOG�KDYH�XV�DGG�RU�VXEWUDFW�D�

FRPPD�WR�6HFWLRQ�����WR�DFKLHYH�WKH�UHDGLQJ�WKDW�KH�GHVLUHV��

ZKLFK�LV��WKH�&LW\�VKDOO�QHYHU�VHOO��OHDVH��GLVSRVH�RI�DQ\�

XWLOLW\�V\VWHP��FRPPD��RU�SDUWV�WKHUHRI�HVVHQWLDO�WR�

FRQWLQXHG�HIIHFWLYH�XWLOLW\�VHUYLFH��FRPPD���2SSRVLQJ�

FRXQVHO�ZDQWV�WR�VD\�WKDW�WKH�XWLOLW\�V\VWHP�PXVW�EH�

HVVHQWLDO�IRU�FRQWLQXHG�HIIHFWLYH�XWLOLW\�VHUYLFH�LQ�

DGGLWLRQ�WR�WKH�SDUW�WKHUHRI�WKDW
V�HVVHQWLDO�WR�FRQWLQXH�

HIIHFWLYH�XWLOLW\�VHUYLFH���

:LWK�GXH�UHVSHFW��WKH�SODLQ�ODQJXDJH�RI�WKH�

SURYLVLRQ�LV�FOHDU���7KH�ZRUGV��HVVHQWLDO�WR�FRQWLQXHG�

HIIHFWLYH�XWLOLW\�VHUYLFH��RQO\�PRGLI\�WKH�WHUP�SDUWV�

WKHUHRI��WKH\�GR�QRW�PRGLI\�WKH�WHUP�XWLOLW\�V\VWHP���,I�\RX�

ZHUH�WR�UHPRYH�WKDW��FRPPD��WKHQ�PD\EH�WKH�WHUP�HVVHQWLDO�WR�

FRQWLQXHG�HIIHFWLYH�XWLOLW\�VHUYLFH�ZRXOG��LQ�IDFW��PRGLI\�

XWLOLW\�V\VWHP���2U�LI�\RX�DGGHG�D�FRPPD�DIWHU��SDUWV�

WKHUHRI��DJDLQ��\RX�PLJKW�DFKLHYH�WKH�UHDGLQJ�RSSRVLQJ�

FRXQVHO�ZDQWV�WR���%XW�DV�ZULWWHQ��LW�FOHDUO\�RQO\�DSSOLHV�

WR�WKH�SDUWV�WKHUHRI�EHLQJ�HVVHQWLDO���7KH�XWLOLW\�V\VWHP�LI�

LW
V�D�VWDQG�DORQH�XWLOLW\�V\VWHP��WKH�FKDUWHU�DSSOLHV���

/HW
V�WDON�DERXW�WKH�VXUSOXV�SURYLVLRQ��<RXU�
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%RZPDQ
V�5HVSRQVH�WR�6KRRN
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

+RQRU���$JDLQ��EHIRUH�ZH�VSHFLILFDOO\�SDUV�WKH�WHUPV�KHUH��

<RXU�+RQRU��,�ZDQW�WR�PDNH�WKH�SRLQW�WKDW�LI�&/,&.��LV�D�

XWLOLW\�V\VWHP�XQGHU�WKH�&LW\�&KDUWHU�RU�LW�LV�D�SDUW�RI�D�

XWLOLW\�V\VWHP�HVVHQWLDO�WR�SURYLGLQJ�FRQWLQXHG�XWLOLW\�

VHUYLFH�XQGHU�WKH�FKDUWHU��ZH�GRQ
W�QHHG�WR�JR�KHUH�DW�DOO���

7KDW�HQGV�WKH�FDVH�WKHUH���+RZHYHU��VLQFH�ZH
YH�DUJXHG�

VLJQLILFDQWO\�DERXW�����������DV�ZHOO��LW�LV�LPSRUWDQW�WR�

SDUV�WKH�PHDQLQJ�RI������KHUH���

1RZ��WR�VWDUW�ZLWK�WKH�VWDQGDUG�RI�UHYLHZ�

DSSOLFDEOH�WR�VXUSOXV�GHFLVLRQV�DQG�WKDW�<RXU�+RQRU
V�

DSSO\LQJ�KHUH�LV�LPSRUWDQW���7KHUH�DUH�WZR�VWDQGDUGV�RI�

UHYLHZ�WKDW�DUH�VLJQLILFDQW�KHUH�WKDW�0U��%RZPDQ�LV�DUJXLQJ���

2QH�LV�WKH�DUELWUDU\�DQG�FDSULFLRXV�VWDQGDUG��ZKLFK�RSSRVLQJ�

FRXQVHO�KDV�UHIHUHQFHG���7KH�DUELWUDU\�DQG�FDSULFLRXV�

VWDQGDUG�DSSOLHV�WR�WKH�&LW\
V�GHWHUPLQDWLRQ�WKDW�LW�PXVW�

PDNH�XQGHU�WKLV�VHFWLRQ���7KHUH�DUH�WZR�GHWHUPLQDWLRQV�WKDW�

WKH�&LW\�PXVW�PDNH�XQGHU�WKLV�VHFWLRQ���

2QH��LW�PXVW�GHWHUPLQH�WKDW�LW�KDV�VXUSOXVHG�WKH�

&LW\
V�QHHGV��DQG�WZR��LW�PXVW�GHWHUPLQH�WKDW�LW�LV�QRW�

UHTXLUHG�IRU�SURYLGLQJ�FRQWLQXHG�SXEOLF�XWLOLW\�VHUYLFH���,�

DJUHH�ZLWK�RSSRVLQJ�FRXQVHO�WKDW�WKH�&LW\
V�GHFLVLRQV�LQ�

WKRVH�WZR�UHVSHFWV�DUH�VXEMHFW�WR�DUELWUDU\�DQG�FDSULFLRXV�

UHYLHZ���,�GRQ
W�DJUHH�WKDW�ZH�KDYHQ
W�DUJXHG�WKH�&LW\
V�

GHWHUPLQDWLRQV�LQ�WKDW�UHVSHFW�IRU�DUELWUDU\�DQG�FDSULFLRXV���

%XW�EHIRUH�\RX�HYHQ�JHW�WR�WKRVH�WZR�VSHFLILF�
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%RZPDQ
V�5HVSRQVH�WR�6KRRN
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

GHWHUPLQDWLRQV�E\�WKH�&LW\�WKDW�DUH�VXEMHFW�WR�DUELWUDU\�DQG�

FDSULFLRXV�UHYLHZ��%RZPDQ�LV�DUJXLQJ�WKDW�WKH�VXUSOXV�

SURYLVLRQ�DV�ZULWWHQ�DQG�DV�LQWHQGHG�E\�WKH�OHJLVODWXUH��

WKLV�HQWLUH�SURYLVLRQ�ZDV�QRW�LQWHQGHG�WR�JLYH�WKH�&LW\�

SRZHU�WR��RQH��VXUSOXV�DQ�HQWLUH�XWLOLW\�V\VWHP�DQG��WZR��WR�

VXUSOXV�WKLQJV�WKDW�DUH�QRW�LQDGHTXDWH��REVROHWH�DQG�

RWKHUZLVH�HVVHQWLDOO\�XQXVDEOH���

$QG�%RZPDQ
V�DUJXPHQWV�LQ�WKDW�UHVSHFW�DUH�

DUJXPHQWV�RI�VWDWXWRU\�FRQVWUXFWLRQ���,W
V�QRW�D�TXHVWLRQ�RI�

UHYLHZLQJ�WKH�&LW\
V�GHWHUPLQDWLRQV�XQGHU�WKH�VXUSOXV�

SURYLVLRQ���7KRVH�DUH�TXHVWLRQV�RI�VWDWXWRU\�FRQVWUXFWLRQ�

DQG�WKRVH�TXHVWLRQV�DUH�QRW�VXEMHFW�WR�DUELWUDU\�DQG�

FDSULFLRXV�UHYLHZ���7KDW
V�ZK\�%RZPDQ�KDV�DUJXHG�WKDW�WKH�

&LW\
V�DFWLRQV�KHUH�LQ�KRZ�WKH\
YH�XVHG�WKH�VXUSOXV�VWDWXWH�

LQ�WKLV�FDVH�DUH�XOWUDYLUXV�DQG�FRQWUDU\�WR�ODZ���$QG�WKDW
V�

WKH�RWKHU�SLHFH�RI�WKH�RWKHU�VWDQGDUG�WKDW�ZH
UH�WDONLQJ�

DERXW���1RZ���

7+(�&2857���:RXOG�\RX�DJUHH����VRUU\�WR�LQWHUUXSW���

:RXOG�\RX�DJUHH��WKRXJK��WKDW�DVVXPLQJ�WKDW�WKH�&LW\
V�

GHFLVLRQV�ZHUH�QRW�XOWUDYLUXV��ZHUH�QRW�DUELWUDU\�DQG�

FDSULFLRXV��WKDW�WKH\�GHWHUPLQHG�HTXLSPHQW�ZDV�VXUSOXVHG�DQG�

QRW�HVVHQWLDO��WKDW�XQGHU�VXEVHFWLRQ���WKH�&LW\�ZRXOG�EH�

UHOLHYHG�RI�WKH�YRWH�UHTXLUHPHQW"��

05��9$1�$/67<1(���<HV��<RXU�+RQRU��,�GR�DJUHH�ZLWK�

WKDW���$JDLQ��WKH�YRWH�UHTXLUHPHQW�LQ�WKH�VWDWXWRU\�VFKHPH��
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%RZPDQ
V�5HVSRQVH�WR�6KRRN
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

QRW�LQ�WKH�FKDUWHU��

7+(�&2857���7KDW�ZDV�P\�K\SRWKHWLFDO���

05��9$1�$/67<1(���&RUUHFW���6R�ZK\�LV�WKH�&LW\
V�

DSSOLFDWLRQ�RI�WKLV�SURYLVLRQ�XOWUDYLUXV�DQG�FRQWUDU\�WR�

ODZ���,W
V�XOWUDYLUXV�DQG�FRQWUDU\�WR�ODZ�EHFDXVH�DV�%RZPDQ�

KDV�DOUHDG\�DUJXHG�&/,&.��LV�LWVHOI�D�VWDQG�DORQH�XWLOLW\�

V\VWHP���,I�WKH�VXUSOXV�SURYLVLRQ�KHUH�FDQ�EH�XVHG�WR�

VXUSOXV�DQ�HQWLUH�XWLOLW\�V\VWHP�DQG�QRW�UHTXLUH�D�SXEOLF�

YRWH�IRU�VXUSOXVLQJ�RI�DQ�HQWLUH�XWLOLW\�V\VWHP��WKHQ�WKHUH�

LV�QR�VLWXDWLRQ�ZKHUH�D�&LW\�ZRXOG�HYHU�KDYH�WR�KROG�D�

SXEOLF�YRWH�LQ�DQ\�PDQQHU���,W�FRXOG�VXUSOXV�LWV�ZDWHU��WKH�

HQWLUH�ZDWHU�XWLOLW\��WKH�HQWLUH�HOHFWULF�XWLOLW\��WKH�

HQWLUH�WHOHFRPPXQLFDWLRQV�XWLOLW\��DQG�VR�ORQJ�DV�LW�VDLG�

WKH\�ZHUH�VXUSOXVHG�DQG�GHWHUPLQHG�WKRVH�WZR�WKLQJV��WKHQ�LW�

FRXOG�DYRLG�WKH�SXEOLF�YRWH�UHTXLUHPHQW�HOVHZKHUH�LQ�WKLV�

VWDWXWRU\�VFKHPH�LQ�HYHU\�LQVWDQFH���$QG�WKDW�LV�ZK\�WKLV�

VHFWLRQ�FDQQRW�EH�UHDG�WR�DOORZ����WR�JLYH�XV�DQ\�SRZHU�WR�

VXUSOXV�WKH�HQWLUH�XWLOLW\�V\VWHP���7KDW
V�ZK\�ZH
UH�VD\LQJ�

LW
V�XOWUDYLUXV�DQG�FRQWUDU\�WR�ODZ���7KDW
V�UHDVRQ�RQH���

7KH�VHFRQG�UHDVRQ�LV�WKH�OHJLVODWLYH�KLVWRU\�RI�

WKLV�SURYLVLRQ���7KH�OHJLVODWLYH�KLVWRU\�RI�WKLV�SURYLVLRQ��

XQLTXHO\�DQG�PXFK�WR�P\�VXUSULVH��FRQVLVWV�RI�VWDWHPHQWV�

DFWXDOO\�PDGH�E\�&LW\�RI�7DFRPD�RIILFLDOV�LQ�WKH�ILUVW�

SODFH��ZKLFK�LV�LURQLF�LI�QRWKLQJ�HOVH���

6SHFLILFDOO\�WKH�SRUWLRQV�WKDW�,
P�WDONLQJ�DERXW�

2081



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

%RZPDQ
V�5HVSRQVH�WR�6KRRN
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

KHUH�WKDW�DUH�UHOHYDQW�WR�WKH�&RXUW
V�DQDO\VLV�RI�ZKDW�SRZHU�

WKH�VXUSOXV�SURYLVLRQ�JLYHV�WKH�&LW\�LV�WKH�OHWWHU�WKDW�ZDV�

VHQW�E\�%HQHGHWWL�WKH�GLUHFWRU�RI�WKH�'HSDUWPHQW�RI�3XEOLF�

8WLOLWLHV�RI�WKH�&LW\�RI�7DFRPD�WR�WKH�OHJLVODWXUH��KH�ZDV�

WKH�VSRQVRU�RI�WKH�ELOO���$QG�WKH�NH\�OLQH�KHUH��ZKLFK�EDFNV�

XS�P\�SUHYLRXV�DUJXPHQW�DERXW�KRZ�\RX�FDQ
W�VXUSOXV�DQ�

HQWLUH�XWLOLW\�V\VWHP�LV�WKLV�OLQH����7KH�SURFHGXUH�

UHTXLULQJ�D�IRUPDOL]HG�SURFHGXUH�RU�FRQILUPLQJ�DSSURYDO�RI�

WKH�YRWHUV�RQ�D�EDOORW�SURSRVLWLRQ�LV��RI�FRXUVH���TXRWH��

�GHVLUDEOH�ZKHUH��LQ�IDFW��DOO�RU�DQ�LQWHJUDO�SDUW�RI�DQ�

RSHUDWLQJ�XWLOLW\�LV�WR�EH�VR�GLVSRVHG�RI���

$QG�UHVSHFWLYHO\��<RXU�+RQRU��WKDW�RQO\�IXUWKHU�

FRQILUPV�ZKDW�WKH�VWDWXWRU\�DQDO\VLV�ZH�SUHYLRXVO\�GLG�GRHV��

ZKLFK�LV�WKDW�\RX�FDQ
W�VXUSOXV�XQGHU�WKLV�SURYLVLRQ�DQ�

HQWLUHW\�XWLOLW\�V\VWHP���

7KH�VHFRQG�SURYLVLRQ�WKDW
V�NH\�KHUH�LV�WKH�

VWDWHPHQW�WKDW�KH�PDGH�LQ�WKH�OHJLVODWLYH�KLVWRU\�ZKLFK�LV�

TXRWH���7KH�IOH[LELOLW\�KHUH�VRXJKW�LV�UHDVRQDEO\�FRQVLVWHQW�

ZLWK�WKDW�ORQJ�HQMR\HG�E\�SXEOLF�XWLOLW\�GLVWULFWV�XQGHU�5&:�

�������������$QG�,�EULQJ�WKDW�XS�EHFDXVH�����������DW�WKH�

WLPH�WKDW�WKLV�SURYLVLRQ�ZDV�HQDFWHG�VDLG����HVVHQWLDOO\�KDG�

D�VXUSOXV�SURYLVLRQ�WKDW�DOORZHG�IRU�VXUSOXV�ZKHQ�RI�WKRVH�

SLHFHV�RI�XWLOLW\�ZKLFK�KDG�EHFRPH��TXRWH��XQVHUYLFHDEOH�

LQDGHTXDWH��REVROHWH��ZRUQ�RXW�RU�XQILW�WR�EH�XVHG�LQ�WKH�

RSHUDWLRQV�RI�WKH�V\VWHP�DQG�ZKLFK�LV�QR�ORQJHU�QHFHVVDU\�
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%RZPDQ
V�5HVSRQVH�WR�6KRRN
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

PDWHULDO�WR�DQG�XVHIXO�LQ�VXFK�RSHUDWLRQV���

7KDW�LV�ZKDW�WKH�OHJLVODWXUH�LQWHQGHG�WR�JUDQW�

FLWLHV�WKH�SRZHU�WR�GR�ZLWK��������$QG�WKH�&LW\�KDV�QRW�PDGH�

DQ\�DUJXPHQW�WR�GDWH�WKDW�&/,&.��LV�XQVHUYLFHDEOH��

LQDGHTXDWH��REVROHWH��ZRUQ�RXW�RU�XQILW�RU�WKDW�LW
V�QRW�DW�

OHDVW�XVHIXO�LQ�RSHUDWLRQV���

$QG�VR�EHIRUH�ZH�HYHQ�JHW�WR�WKH�DUELWUDU\�DQG�

FDSULFLRXV�VWDQGDUG�DQG�&LW\
V�GHWHUPLQDWLRQV�LQ�WKLV�FDVH��

WKHUH
V�D�TXHVWLRQ�DV�D�PDWWHU�RI�ODZ�RI�ZKDW�SRZHU�WKH�

VXUSOXV�VWDWXWH�JDYH�WKH�&LW\�DQG�GLG�QRW�JLYH�WKH�&LW\�WKH�

SRZHU�WR�VXUSOXV�&/,&.��LQ�WKLV�LQVWDQFH���

*HWWLQJ�WR�WKH�DUELWUDU\�DQG�FDSULFLRXV�VWDQGDUG�

DQG�QRZ�WKH�WZR�ILQGLQJV�WKDW�WKH�&LW\�PDGH�KHUH��<RXU�+RQRU�

UHIHUHQFHG�LQ�D�SUHYLRXV�KHDULQJ�WKDW�VKH�ZDV�LQWHUHVWHG�LQ�

KHDULQJ�ZKDW�VXUSOXV�PHDQW���6R�,�SXOOHG�WKH�%ODFNV�/DZ�

GLFWLRQDU\�RI�VXUSOXV��ZKLFK�,
YH�KLJKOLJKWHG�DW�WKH�WRS�

KHUH���$QG�WKH�GHILQLWLRQ�LV����DQG�,
OO�UHDG�LW�RXW�ORXG�

EHFDXVH�,�DSRORJL]H�EHFDXVH�LW
V�QRW�TXLWH�FOHDU�IURP�WKHUH���

�$Q�DPRXQW�RI�VRPHWKLQJ�WKDW�LV�PRUH�WKDQ�ZKDW�LV�UHTXLUHG�

RU�XVHG���7KH�UHVLGXH�RU�H[FHVV����$QG�WKH�ZRUG�,
P�

IRFXVVLQJ�LQ�RQ�KHUH�LV�XVHG���$Q�DPRXQW�RI�VRPHWKLQJ�WKDW�

LV�PRUH�WKDQ�ZKDW�LV�XVHG���

,Q�WKLV�FDVH��&/,&.��LV�VWLOO�EHLQJ�XVHG���,W�LV�

EHLQJ�XVHG�QRZ�PRQWKV�DIWHU�WKH�VXUSOXV�GHFODUDWLRQ�

RFFXUUHG���,W
V�JRLQJ�WR�FRQWLQXH�WR�EH�XVHG�HYHQ�DIWHU�WKH�
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%RZPDQ
V�5HVSRQVH�WR�6KRRN
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

&LW\
V�WUDQVIHUUHG�RSHUDWLRQDO�FRQWURO�RQZDUG�WR�5DLQLHU�

&RQQHFW���

6R�WKH�TXHVWLRQ�RI����ZKHQ�,�VD\�WKH�GHFLVLRQ�WR�

VXUSOXV�LW�ZDV�DUELWUDU\�DQG�FDSULFLRXV��LW�ZDV�DUELWUDU\�

DQG�FDSULFLRXV�EHFDXVH�WKH\�DUH�JHWWLQJ�ULG�RI�VRPHWKLQJ�DQG�

VXUSOXVLQJ�VRPHWKLQJ�WKDW�LV�FXUUHQWO\�LQ�XVH�DQG�ZLOO�

FRQWLQXH�WR�EH�LQ�XVH���$QG�WKDW��WR�XV��LV�ZKDW�VXUSOXV�

PHDQV�LQ�WKDW�VWDWXWH���

$GGLWLRQDOO\��JRLQJ�EDFN�WR�WKH�VHFRQG�SURQJ�

WKDW
V�QHFHVVDU\�IRU�SURYLGLQJ�D�SXEOLF�XWLOLW\�VHUYLFH��

&/,&.��LV�FOHDUO\�QHFHVVDU\�IRU�SURYLGLQJ�FRQWLQXHG�SXEOLF�

XWLOLW\�VHUYLFH�LI�WKH�&RXUW�DJUHHV�WKDW�WHOHFRPPXQLFDWLRQV�

VHUYLFHV�DUH�SXEOLF�XWLOLW\�VHUYLFHV��ZKLFK�HYHQ�,�EHOLHYH�

XQGHU�WKH�&LW\
V�LQWHUSUHWDWLRQ��&/,&.��LV�DW�OHDVW�D�

VHUYLFH�RI�D�SXEOLF�XWLOLW\���,W
V�D�VHUYLFH�SURYLGHG�E\�

7DFRPD�3RZHU���$QG��WKHUHIRUH��HYHQ�XQGHU�WKH�&LW\
V�

XQGHUVWDQGLQJ�RI�ZKDW�&/,&.��LV��ZKLFK�LV�D�VHUYLFH�SURYLGHG�

E\�7DFRPD�3RZHU��LW
V�QHFHVVDU\�IRU�FRQWLQXLQJ�WR�SURYLGH�

WKH�SXEOLF�XWLOLW\�VHUYLFH�LW�LV�QRZ�SURYLGLQJ�DQG�DOZD\V�

KDV�SURYLGHG���

$QG�VR�IRU�WKRVH�UHDVRQV��ZH�EHOLHYH�WKDW�WKH�

&LW\
V�XVH�RI�WKH�VXUSOXV�SURYLVLRQ�LV�QRW�DQ�XOWUDYLUXV�IRU�

WKH�VWDWXWRU\�FRQVWUXFWLRQ�UHDVRQV�DQG�WKH�OHJLVODWLYH�

KLVWRU\�UHDVRQV�EXW�DOVR�WKH�GHFLVLRQV�ZLWKLQ�LW�WKDW�DUH�

VXEMHFW�WR�DUELWUDU\�DQG�FDSULFLRXV�UHYLHZ�DUH�DOVR�
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&LW\
V�5HVSRQVH�WR�6KRRN
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

DUELWUDU\�DQG�FDSULFLRXV�LQ�WKLV�FDVH���

<RXU�+RQRU��PD\�,�DVN�KRZ�PXFK�WLPH�,�KDYH�OHIW��

7+(�&2857���1LQH�VHFRQGV��

05��9$1�$/67<1(���1LQH�VHFRQGV���3HUIHFW���7KDQN�

\RX��<RXU�+RQRU���

7+(�&2857���2ND\���

05��&+5,67,(���7KDQN�\RX��<RXU�+RQRU���

7+(�&2857���<RX�UHDG\"

05��&+5,67,(���<HV���,W�VRXQGHG�OLNH�D�UHVSRQVH�WR�

P\�PRWLRQ�DV�RSSRVHG�WR�DQ\WKLQJ�VXSSRUWLQJ�0U��6KRRN
V�

PRWLRQ��EXW�OHW�PH�DGGUHVV�WKH�SRLQWV�WKDW�ZHUH�UDLVHG���

)LUVW�RI�DOO��ZLWK�UHVSHFW�WR�WKH�LQWHUSOD\�

EHWZHHQ�6HFWLRQ��������DQG�PD\EH�ZH�FDQ�SXW�XS�P\����ZLWK�

UHVSHFW�WR�6HFWLRQ�����DQG�WKH�5&:������������WKH�6WDWH�

&RQVWLWXWLRQ�DXWKRUL]HV�ILUVW�FODVV�FLWLHV�WR�DGRSW�D�&LW\�

FKDUWHU�WKDW�SURYLGHV�WKDW�QR�SURYLVLRQV�RI�D�FKDUWHU�FDQ�

FRQIOLFW�ZLWK�VWDWH�ODZ���6R�LW
V�EODFN�OHWWHU�ODZ�WKDW�

:DVKLQJWRQ����LQ�:DVKLQJWRQ�WKDW�D�VWDWH�ODZ�VXSHUVHGHV�WKH�

SURYLVLRQV�RI�D�&LW\�FKDUWHU�LI�WKH�&LW\�FKDUWHU�LV�LQ�

FRQIOLFW�ZLWK�VWDWH�ODZ���

7KH�UHOHYDQW�VWDWXWH�DQG�WKH�RQO\�VWDWXWH�WKDW�

JRYHUQV�ZKDW�ZH�DUH�KHUH�IRU�WRGD\�LV������������������LV�

QRW�VXEVXPHG�LQ�WKDW���$QG�WKH�&RXUW�LV�FRUUHFW��������GRHV�

QRW�DSSO\�LI�WKH�&LW\�RSHUDWHV�XQGHU��������$QG�LW
V�QRW�

MXVW�D�TXHVWLRQ�RI�EHLQJ�VXUSOXVHG���,W�KDV�WR�EH�VXUSOXV�
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&LW\
V�5HVSRQVH�WR�6KRRN
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

DQG�QRW�QHFHVVDU\�IRU�WKH�SXEOLF�XWLOLW\���

6R�0U��6KRRN�DFFXVHV�WKH�&LW\�RI�EHLQJ�FRQIXVHG���

:H�KDYH�QR�FRQIXVLRQ�QRU�GRHV�'LYLVLRQ�7ZR�KDYH�FRQIXVLRQ�

WKDW�&/,&.��LV�VLPSO\�XVLQJ�WKH�H[FHVV�FDSDFLW\�

7+(�&2857���,�GRQ
W�NQRZ�LI�0U��6KRRN�ZDQWHG�WR�

ORRN�DW�WKH�VFUHHQ���+H
V�XVLQJ�WKH�VFUHHQ�XS�KHUH�LI�\RX�

ZDQWHG�WR�VHH�LW�

05��6+22.���7KDQN�\RX��<RXU�+RQRU���

05��&+5,67,(���7KDW�&/,&.��LV�VLPSO\�XVLQJ�WKH�

H[FHVV�FDSDFLW\�RI�WKH�HOHFWULF�XWLOLW\
V�H[LVWLQJ�

LQIUDVWUXFWXUH���7KDW
V�'LYLVLRQ�7ZR���

:H
UH�WDONLQJ�DERXW�DQ�HOHFWULF�XWLOLW\�WKDW�

SURYLGHV�HOHFWULF�SRZHU�DQG�LW�KDV�GHWHUPLQHG�LQ�([KLELW�,�

WKH�5HVROXWLRQ�������DUWLFXODWHV�DW�JUHDW�OHQJWK�ZK\�LW�KDV�

GHWHUPLQHG�WKDW�WR�GHOLYHU�HOHFWULF�SRZHU��WKH�XWLOLW\
V�

IXQFWLRQ��WR�LWV�FXVWRPHUV�LW�GRHV�QRW�QHHG�WKH����VWUDQGV�

RI�&/,&.��QRU�GRHV�LW�QHHG�WKH�QLQH�WXEHV�WKDW�FRQWDLQ�VRPH�

����DGGLWLRQDO�VWUDQGV�LQ�WKLV�ILEHU�FDEOH�EHFDXVH�WKH\�KDYH�

QHYHU�EHHQ�XVHG��HYHU�EHHQ�XVHG�IRU�GHOLYHULQJ�HOHFWULF�

XWLOLW\�VHUYLFHV���

7+(�&2857���6R�\RX
UH�VD\LQJ�ZKHQ�,�GR�WKH�

HVVHQWLDO�DQDO\VLV��WKDW�UHODWHV�WR�WKH�XWLOLW\�DV�D�ZKROH�

QRW�WKH�VSHFLILF�SDUW��

05��&+5,67,(���$EVROXWHO\���,�PHDQ��ZKDW����ZH�

KDYH�DQ�HOHFWULF�XWLOLW\��HOHFWULF�XWLOLW\�WKDW�SURYLGHV�
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&LW\
V�5HVSRQVH�WR�6KRRN
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

SRZHUV�WR�FXVWRPHUV���7KH�ZKROH�KLVWRU\�RI�KRZ�WKH\����ZK\�

WKH\�HYHQ�KDG�D�ILEHURSWLF�QHWZRUN�LV�DUWLFXODWHG�DW�JUHDW�

OHQJWK�DQG�GHWDLO�LQ�WKDW�UHVROXWLRQ���$QG�VR�DSSDUHQWO\�

WKHUH�LV�DQ�DUELWUDU\�DQG�FDSULFLRXV�VWDQGDUG��ZKLFK�\RX�

ZRXOG�H[SHFW��ZRXOG�KDYH�H[SHUW�WHVWLPRQ\�ZKHUH�VRPHRQH�

ZRXOG�FRPH�LQ�DQG�VD\�WKHUH
V�QR�ZD\�\RX�FDQ�HIIHFWLYHO\�UXQ�

DQ�HOHFWULF�XWLOLW\�DQG�GHOLYHU�SRZHU�ZLWKRXW�KDYLQJ�WKH����

ILEHUV�FRQWDLQHG�LQ�WKDW�RQH�WXEH���<RX�FDQ
W�GR�LW���7KDW
V�

QRW�VR�DQG�WKHUH�LV�QR�VXFK�HYLGHQFH�LQ�WKLV�UHFRUG���

7KHUH
V�QR�FKDOOHQJH�WR�DQ\�RI�WKH�IDFWXDO�UHFLWDWLRQV�

FRQWDLQHG�LQ�WKDW�UHVROXWLRQ��DOO�RI�ZKLFK�ZHUH�PDGH�WKURXJK�

D�SURFHVV�DSSURYHG�DQG�SUHVHQWHG�WR�WKH�&LW\�&RXQFLO���

6R��DQG�E\�WKH�ZD\��QRQH�RI�WKH�KXEV�WKDW�

0U��6KRRN�UHIHUHQFHG�VLWWLQJ�RQ�EXLOGLQJV��QRQH�RI�WKRVH�

KDYH�EHHQ�VXUSOXVHG���7KH\�KDYH�QRWKLQJ�WR�GR�ZLWK�WKH�

QHWZRUN�RU�WKH�LVVXHV�SUHVHQWHG�KHUH�WR�\RX���

,I�ZH�ORRN�DW����LI�ZH�ORRN�EH\RQG�WKH�ODQJXDJH�

KHUH��ZKDW�WKH�&LW\�KDV�DOZD\V�VDLG�LV�WKDW�&/,&.��LV�D�

EXVLQHVV�XQLW�DQG�LW�LV�DEVROXWHO\�D�EXVLQHVV�XQLW�RI�7DFRPD�

3RZHU��EXW�LW�KDV�GHWHUPLQHG�WKDW�LW�LV�QRW�HVVHQWLDO���6R�

OHW�PH�EULQJ�XV�EDFN�WR�WKH�ODQJXDJH�WKDW�UHDOO\�GULYHV�WKH�

RXWFRPH�RI�WKLV�FDVH�LQ�RXU�RSLQLRQ�UHVSHFWLYHO\���

,W�LV�D�SXUH�OHJDO�TXHVWLRQ�DV�WR�ZKHWKHU�RU�QRW�

WKH����ILEHUV�WKDW�SURYLGH�WKH�&/,&.��QHWZRUN�DQG�WKH�

DVVRFLDWHG�VZLWFKHV��ZKLFK�KDYH�EHHQ�GHHPHG�VXUSOXV�DQG�
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&LW\
V�5HVSRQVH�WR�6KRRN
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

XQQHFHVVDU\��ZKHWKHU�WKDW�LQIUDVWUXFWXUH�LV�D�VWDQG�DORQH�

SXEOLF�XWLOLW\���1R�FRXUW�LQ�:DVKLQJWRQ�KDV�HYHU�UXOHG�RQ�

WKDW���,Q�IDFW��WKH�FRXUW�LQ�:DVKLQJWRQ�WKDW�KDV�UXOHG�WR�

WKH�GLUHFW�FRQWUDU\�LV�VLWWLQJ�GRZQ�WKH�VWUHHW�IURP�XV���

6R�\RX�ZRXOG�KDYH�WR�ILQG�EDVHG�RQ�ZKDW�ZH�VXEPLW�

LV�LPSURSHU�VWDWXWRU\�FRQVWUXFWLRQ��DQG�WKLV�ZDV�DGGUHVVHG�

LQ�GHWDLO�LQ�RXU�EULHILQJ�DQG�,
P�QRW�JRLQJ�WR�UHFLWH�LW�LQ�

WKH�OLPLWHG�WLPH�ZH�KDYH�KHUH��\RX�ZRXOG�KDYH�WR�ILQG�WKDW�

&/,&.��WKRVH����VWUDQGV�DQG�WKH�DVVRFLDWHG�VZLWFKLQJ�DUH�D�

VWDQG�DORQH����D�VWDQG�DORQH�SXEOLF�XWLOLW\���$QG�WKDW
V�ZK\�

,
P�JRLQJ�WR�FRPH�EDFN�WR�WKLV�GHILQLWLRQ�WKDW�,�WDONHG�

DERXW�HDUOLHU��WKLV�GHILQLWLRQ�RI�ZKDW�LV�D�SXEOLF�XWLOLW\���

7KH�FODVVLF�SXEOLF�XWLOLW\�LV�D�EXVLQHVV�HQJDJHG�

LQ�SURYLGLQJ�JRRGV�RU�VHUYLFHV�VR�HVVHQWLDO�WR�FRPPXQDO�DQG�

HFRQRPLF�OLIH�WKDW�VHFXULQJ�WKHLU�DGHTXDWH�VXSSO\�LV�

XOWLPDWHO\�JRYHUQPHQW�UHVSRQVLELOLW\���

:H�WDONHG�LQ�RXU�EULHILQJ�DERXW�WKH�PRQRSROLVWLF�

FKDUDFWHU�RI�ZKDW�KDYH�EHHQ�FDOOHG�SXEOLF�XWLOLWLHV���$QG�LI�

\RX�ORRN�DW�WKH�VWDWXWH��WKH�VWDWXWRU\�VFKHPH�WKDW�ZDV�

DGRSWHG�LQ�������WKH�VDPH�\HDU�DV�WKH�VWDWXWH�ZH
UH�ORRNLQJ�

DW��ZKLFK�LV��������LW�OLVWV�ZKDW�RXU�PXQLFLSDO�XWLOLWLHV��

SRZHU��VHZHU��VROLG�ZDVWH�UHPRYDO��VWRUP�GUDLQ���7KHVH�DUH�

WKLQJV�RYHU�ZKLFK�WKH\�KDYH�FRQWURO���7KH\�DUH�WKLQJV�WKDW�

ILW�WKLV�GHILQLWLRQ�RI�D�EXVLQHVV�RU����D�VHUYLFH�RU�JRRG�

WKDW�LV�VR�HVVHQWLDO�WR�FRPPXQLW\�DQG�HFRQRPLF�OLIH���
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&LW\
V�5HVSRQVH�WR�6KRRN
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

5LJKW�QRZ�\RX�FDQ�SUREDEO\�RUGHU�,QWHUQHW�IURP�

WKUHH�GLIIHUHQW�SURYLGHUV�,QWHUQHW�VHUYLFH�SURYLGHUV�KHUH�LQ�

7DFRPD��DQG�WKDW�KDV�DOZD\V�EHHQ�WKH�FDVH���7KHUH�LV�QR�

PRQRSROLVWLF�QDWXUH�WR�WKH����VWUDQGV�WKDW�PDNH�XS�WKH�

&/,&.��QHWZRUN���,W�LV�VLPSO\�QRW�D�SXEOLF�XWLOLW\���

%XW�LW�LV�REYLRXV�ZK\�WKH\�KDYH�WR�DUJXH�WKDW���

7KH\�KDYH�WR�KDYH�\RX�ILQG�DV�D�PDWWHU�RI�ODZ�WKDW�&/,&.��LV�

D�VWDQG�DORQH�SXEOLF�XWLOLW\��EHFDXVH�LI�\RX�GRQ
W��WKH\�

NQRZ�WKH\�ORVH�EHFDXVH�LW�KDV�EHHQ�SURSHUO\�VXUSOXVHG�DQG�

FDQ�ZLWKVWDQG�WKH�WHVW�RI�ZKHWKHU�RU�QRW�WKDW�GHFLVLRQ��

PDNLQJ�SURFHVV�ZDV�DUELWUDU\�DQG�FDSULFLRXV�EDVHG�RQ�WKLV�

UHFRUG�EHIRUH�\RX���

$QG�VR�WKH\�KDYH�WR�KDYH�\RX��WKURXJK�D�YHU\�

FLUFXODU�DUJXPHQW��VD\��ZHOO��RI�FRXUVH�LW
V�HVVHQWLDO�

EHFDXVH�LW
V�VWLOO�EHLQJ�XVHG��WKHUHIRUH�LW
V�HVVHQWLDO���

:K\"��%HFDXVH�LW
V�VWLOO�EHLQJ�XVHG���(YHU\RQH�QHHGV�

,QWHUQHW���(YHU\RQH�GRHVQ
W�QHHG�&/,&.���,I�&/,&.��GRHVQ
W�

SURYLGH�,QWHUQHW�VHUYLFH��WKHUH�DUH�RSWLRQV�DYDLODEOH�WR�WKH�

FLWL]HQV�RI�7DFRPD���

)XQGDPHQWDOO\��DQG�WKLV�LV��DJDLQ��LQ�WKH�

UHVROXWLRQ��ZKLFK�LV�UHDOO\�WKH�IDFWXDO�FRUH�RI�DOO�RI�WKLV���

)XQGDPHQWDOO\�&/,&.��ZDV�FUHDWHG��DV�GHILQHG�LQ�WKDW�

UHVROXWLRQ��IRU�D�OLPLWHG�SXUSRVH���7R�IDFLOLWDWH�PHWHU�

UHDGLQJ�DQG�VRPH�WKLQJV�DVVRFLDWHG�ZLWK�WKH�GHOLYHU\�RI�

HOHFWULF�VHUYLFH�WR�FXVWRPHUV���7KURXJK�WKH�DGYDQFHPHQWV�LQ�
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&LW\
V�5HVSRQVH�WR�6KRRN
V�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

WHFKQRORJ\��WKH�KDUGZLUH�PHWHU�V\VWHP�LV�QRW�LQ�XVH���0HWHUV�

DUH�UHDG�ZLUHOHVVO\���7KH�&LW\�GRHVQ
W�QHHG�WKLV���

7KH�&LW\�KDV�JRQH�WKURXJK�DQ�H[WHQVLYH�SURFHVV�DQG�

LQ�WKH�PHDQWLPH��&/,&.��HPSOR\HHV�KDYH�OHIW��KDYH�EHHQ�PRYHG�

HOVHZKHUH���7KHUH�LVQ
W�D�VHFRQG�RSWLRQ�KHUH���7KLV�LV�

VXUSOXV���$QG�WKH�&LW\�LV�QRW�JRLQJ�WR��QR�PDWWHU�ZKDW�

HYHQWXDOO\�KDSSHQV�LQ�WKH�&RXUW�RI�$SSHDOV�RQ�WKLV�FDVH��WKH�

&LW\�LV�QRW�JRLQJ�WR�EH�LQ�WKH�EXVLQHVV�RI�SURYLGLQJ�

ZKROHVDOH�,QWHUQHW���7KH\�VLPSO\�DUH�QRW�JRLQJ�WR�GR�LW���,W�

LV�PRQH\�ORVLQJ�YHQWXUH���$QG�XQGHU�WKLV�UHFRUG�WKH\�KDYH�

GHWHUPLQHG�WR�VXUSOXV�LW���7KH\
UH�QRW�JLYLQJ�LW�DZD\���

7KH\
UH�OHDVLQJ�LW���$�PXOWL�\HDU�OHDVH�WKDW�WKH�&LW\�KDV�

GHWHUPLQHG�WR�EH�LQ�LWV�EHVW�ILQDQFLDO�LQWHUHVW���

6R�WKHUH�LV�JUHDW�LURQ\�LQ�WKH�DUJXPHQWV�WKDW�DUH�

EHLQJ�SXW�IRUWK�KHUH�EHFDXVH�XOWLPDWHO\�LI�WKLV�LV�KHOG�XS�

DQG�SUHYHQWHG�IURP�JRLQJ�IRUZDUG�RQ�WKH�SDWK�WKDW�LW
V�DW��

WKHUH�LV�QR�VHFRQG�RSWLRQ���7KHUH�LV�QR�IRUFH�WKDW�FDQ�

FRPSHO�WKH�&LW\�RI�7DFRPD�WR�EHFRPH�D�SXEOLF�VXSSOLHU�RI�WKH�

XWLOLW\�RI�,QWHUQHW���7KDW�LV�QRW�JRLQJ�WR�KDSSHQ�DQG�WKHUH�

LV�QR�OHJDO�VXSSRUW�IRU�PDNLQJ�WKDW�KDSSHQ���

%\�P\�FRXQW��,�KDYH����VHFRQGV���

7+(�&2857���,�KDYH�D�OLWWOH�PRUH��EXW�JR�DKHDG���

05��&+5,67,(���7KDW
V�DOO�ULJKW���

6R�0U��6KRRN
V�PRWLRQ��ZKLFK�LV�FRQVLVWHQW�ZLWK�

WKH�PRWLRQ�WKDW
V�EHHQ�SXW�IRUWK�E\�0U��%RZPDQ��WKH\
UH�ERWK�
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6KRRN
V�5HEXWWDO�$UJXPHQW�RQ�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

SDUWLDO�PRWLRQV��WKH\�VKRXOG�EH�GHQLHG��

7+(�&2857���$OO�ULJKW���7KDQN�\RX���

05��&+5,67,(���,�WKLQN�,�VWLOO�KDYH�WKH�IORRU��

EHFDXVH�,�QRZ�DP�SUHSDUHG�WR�DUJXH�P\�PRWLRQ���

7+(�&2857���:HOO��KH�UHVHUYHG�WLPH�IRU�UHEXWWDO��

05��&+5,67,(���<RX
UH�ULJKW�

7+(�&2857���6R�ZH
UH�JRLQJ�WR�JR�EDFN�WR�0U��6KRRN�

DV�VRRQ�DV�,�FDQ�UHVHW�P\�FORFN���

$QG��0U��6KRRN��\RX�ZDQWHG�VL[�PLQXWHV��LV�WKDW�

FRUUHFW���

05��6+22.���<HDK���/HW�PH�WXUQ�RQ�P\�WDEOHW�KHUH���

7+(�&2857���<HV���*R�DKHDG���

05��6+22.���2ND\���<RXU�+RQRU��,
P�UHDG\���

7+(�&2857���*R�DKHDG��

05��6+22.���7KDQN�\RX���2ND\���6R�,�WKLQN�WKH�

FRQIXVLRQ�VWLOO�OD\V�LQ�WKDW�WKH\�WKLQN�WKH\
UH�,QWHUQHW�

SURYLGHUV�EXW�WKH\
UH�QRW���7KH\�DUH�D�WHOHFRPPXQLFDWLRQ�

XWLOLW\�DQG�LW
V�JRLQJ�WR�FRQWLQXH�EHFDXVH�WKH\�KDYH�

FRQWUDFWV�WR�FRQWLQXH�SURYLGLQJ�LW�WR�WKH�OLEUDU\�IRU�\HDUV�

LQWR�WKH�IXWXUH���,W
V�QRW�JRLQJ�DQ\ZKHUH���7KH�WXEH�WKDW
V�

EHLQJ�XVHG�LV�QRW�VXUSOXV���:H
UH�QRW�KHUH�WR�WDON�DERXW�WKH�

GDUN�ILEHU���,�EHOLHYH�LW
OO�EH�XVHG�ZLWKLQ�WHQ�\HDUV�E\�P\�

HVWLPDWLRQ�ZLWK�WKH�JURZWK�RI�WKH�,QWHUQHW�RI�WKLQJV�DQG�WKH�

SURMHFW����WKH�FRQWLQXHG�H[SORVLRQV�LQ�WKH�XVH�RI�WKH�

LQWHUQHW���%XW�UHJDUGOHVV�WKDW
V�QRW�ZKDW�WKLV�PRWLRQ
V�
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6KRRN
V�5HEXWWDO�$UJXPHQW�RQ�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

DERXW���,W
V�DERXW�WKH�RQH�SXUSOH�WXEH�WKDW�ZH�VSHQW�

�����PLOOLRQ�EXLOGLQJ��<RXU�+RQRU���

6R��\RX�NQRZ��ZH�FDQ�WDON�DERXW�ZKDW�ZDV�FUHDWHG�

DQG�,�WKLQN�LW
V�UHDO�LPSRUWDQW�WR�UHPHPEHU�ZKDW�ZDV�

FUHDWHG��DQG�ZH�GR�KDYH�0D\RU�%DDUVPD
V�GHFODUDWLRQ�QRZ�

DXWKHQWLFDWLQJ�KLV�VWXG\��DQG�KH�WHOOV�XV�ZKDW�ZDV�LQFOXGHG���

%XW�IRU�SXUSRVHV��OHW�PH�JR�ULJKW�EDFN�WR�WKH����LQ�WKLV�

FRXUW�LQ�������RUGHUV�ZHUH�VRXJKW���$QG�WKLV�LV�WKH�

GHFODUDWLRQ�RI�-RQ�$WKRZ���+H�ZRUNHG�ZLWK�6WHYHQ�.OHLQ�DQG�

WKH\�FUHDWHG�WKH�V\VWHP�DQG�WKLV�LV�ZKDW�WKH\����WKH\�WDONHG�

DERXW�LQ�DOO�WKUHH�RI�WKHVH�GHFODUDWLRQV�\RX
OO�KHDU�DERXW�

WKLV�EXVLQHVV�SODQ���$QG�WKLV�EXVLQHVV�SODQ�ZH�QRZ�NQRZ�LV�

����SDJHV�DQG�WKH\�FUHDWHG�D�WHOHFRPPXQLFDWLRQV�V\VWHP�EDVHG�

RQ�WKDW�SODQ�DQG�LW�ZDV�RULJLQDOO\�EXGJHWHG�IRU�����PLOOLRQ�

EXW�WKHQ�WKH\�WKRXJKW��ZHOO��\RX�NQRZ�ZKDW��ORRN�DW�WKLV���

:H�FRXOG����IRU�D����\RX�NQRZ��DGGLWLRQDO����PLOOLRQ�ZDV�

WKHLU�ILUVW�HVWLPDWH��WKH\�ZHQW�RYHU�EXGJHW�DQG�EHFDPH����

PLOOLRQ����EXW�\RX�NQRZ��IRU�WKLV�H[WUD�PRQH\�ZH�FDQ�FUHDWH�

WKLV�DGGLWLRQDO�FDSDFLW\�DQG�JLYH�,QWHUQHW�EURDGEDQG�

WHOHFRPPXQLFDWLRQV�DQG�,QWHUQHW�VHUYLFH�WR�WKH�FRPPXQLW\�

ZKHUH�WKH�LQFXPEHQW�SURYLGHU�ZDVQ
W�JRLQJ�WR�GR�LW���

7KH\�IOHZ�LQWR�WRZQ���7KH\�ZHUH�YHU\�XSVHW��/HR�

+HQU\��YHU\�XSVHW�DQG�NQRFNHG�RYHU�WKH�PD\RU
V�FKDLU�WKDW�

GD\�RQ�WKH�GD\�RI�WKH�YRWH��SOHDVH�GRQ
W�EXLOG�WKLV���:H
OO�

JLYH�\RX�DQ\WKLQJ�\RX�ZDQW���%XW�WKH\�ZHUHQ
W�EXLOGLQJ�LW���
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6KRRN
V�5HEXWWDO�$UJXPHQW�RQ�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

7KH\�ZHUH�ZD\�LQ�GHEW�DQG�WKH�FRPPXQLW\�QHHGHG�WKLV���:LWK�

WKH�WHOHFRPPXQLFDWLRQ�DFW�RI�������LW�EHFDPH�VRPHWKLQJ�WKDW�

ZH�FRXOG�GR�DQG�ZH�GLG���$QG�ZH�VSHQW�WKH�PRQH\�IRU�WKLV�

DGGLWLRQDO�FDSDFLW\���

6R�ZKHQ�\RX�ORRN�DW�WKH�UHVROXWLRQV�WKDW�FUHDWHG�

LW��WKLV�LV�ZKHUH�WKH\�FDPH�EDFN�DQG�IXQGHG�LW���<RX�NQRZ�

WKH\�FUHDWHG�D�WHOHFRPPXQLFDWLRQV�V\VWHP�ZLWK����������

PLOOLRQ�GROODUV�ZDV�WKH�HVWLPDWH�ULJKW�KHUH���$QG�VR�WKH�

&LW\�&RXQFLO�ZDV�VXSSRVHG�WR�VWD\�LQYROYHG�DQG�JHW�UDWHV�DQG�

WKH\�GLG���%XW�WKLV�EXVLQHVV�SODQ�LV�UHDOO\�WKH�RQH�WKDW�

WHOOV�WKH�VWRU\�EHFDXVH�ZKHQ�\RX�ORRN�DW�WKDW�EXVLQHVV�SODQ��

LW�WHOOV�LW
V�D�����SDJH�VWXG\�DQG�LW�WHOOV�ZKDW�WKH\�EXLOW�

DQG�ZK\���:KROHVDOH�GDWD��WHOHSKRQH�WUDQVSRUW��ILEHURSWLF�

VRQLF�V\VWHP��WKH\�QHHGHG�WR�GR�LW�DQG�WKDW
V�ZKDW�WKH\�SDLG�

IRU���

7KHVH�DUH�WKH�EHQHILWV�WKDW�EURXJKW�WR�RXU�

FRPPXQLW\�DQG�WKHUH
V�WKH�RULJLQDO�QRWH�RI�SODQ�SDUW�RI�WKDW�

EXVLQHVV�SODQ���,W�UHSUHVHQWV�WKH�GRFXPHQW�\RX�VHH�EHIRUH�

\RX�WRGD\�ZKDW�WKH\
UH�VXUSOXVLQJ�H[FHSW�QRZ�LW
V�JRLQJ�WR�

EH�SULYDWH�FRPSDQ\���7KHVH�DUH�WKH�FRQFOXVLRQV���2QH�FRXOG�

KRSH�WKDW�DQRWKHU����\RX�NQRZ��WKLV�ZDV�OLNHQHG�WR�WKH�

UDLOURDGV�RI�WKH�SUHYLRXV�FHQWXU\�LQ�WKDW�WKH\�QHHGHG�WKLV�

WR�SURPRWH�WKHLU�HFRQRPLF�GHYHORSPHQW���,W�ZDVQ
W�DERXW�

SURYLGLQJ�HOHFWULFLW\��<RXU�+RQRU���7KLV�KDV�QRWKLQJ�WR�GR�

ZLWK�HOHFWULFLW\���7KLV�LV�D�WHOHFRPPXQLFDWLRQ�V\VWHP���,W�
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6KRRN
V�5HEXWWDO�$UJXPHQW�RQ�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

VWDQGV�DORQH�DV�D�WHOHFRPPXQLFDWLRQV�V\VWHP���,W�ZDVQ
W�WKH�

LVVXH�EHIRUH�&RDWHV�DQG�WKH\�GLGQ
W�QHHG�WR�UHDFK�WKH�

VWDQGDUG�WR�ILQGLQJ�RXW�LI�LW�ZDV�RU�QRW���7KH\�ZHUH�DEOH�WR�

GHWHUPLQH�WKHUH�ZDV�QR�OLDELOLW\�WR�WKH�JHQHUDO�JRYHUQPHQW�

RU�DEXVH�RI�UDWHSD\HU�IXQGV�LOOHJDO�XVH�RI�D�YLRODWLRQ�RI�

WKH�$FFRXQWDQF\�$FW�E\�ILQGLQJ�WKDW�LW�ZDV�D�SDUW�RI���7KDW�

ZDVQ
W�WKH�VWDQGDUG�WKDW�WKH\�QHHGHG�WR�GHWHUPLQH���

:KDW�ZH
UH�WHOOLQJ�\RX�KHUH�WRGD\��<RXU�+RQRU��LV�

WKDW�WKLV�FHUWDLQO\�LV�D�V\VWHP�DQG�LW
V�FHUWDLQO\�DW�OHDVW�

D�SDUW�WKHUHRI��DQG�WKDW
V�DOO�WKDW�WKH�ODZV�RI������UHTXLUH�

ZKHQ�LW�JLYHV�WKH�EURDG�HPSKDWLF�ODQJXDJH�RI�VLPLODU�RU�

GLVVLPLODU���7KRVH�DUH�WKH�SURJUHVVLYH�HUD��\RX�NQRZ��ZRUGV�

WKDW�ZHUH�EURXJKW����OHIW�IRU�XV�DQG�LW�ZDV�LQWHQWLRQDO���

7KDW
V�ZKDW�ZH�VHH�LQ�%UHPHU���%UHPHUWRQ�WDONV�DERXW�WKDW��

$QG�VR��<RXU�+RQRU��ZKHQ�\RX�ORRN�DW�WKLV�

DGGLWLRQDO�FDSDFLW\��WKLV�LV�VR�LPSRUWDQW�WKH�RUGLQDQFH�WKDW�

FUHDWHG�LW��WKH\�DFWXDOO\�GLG�FUHDWH�D�VHSDUDWH�V\VWHP���<RX�

FDQ�JR�ULJKW�KHUH�DQG�VHH�\RXUVHOI�WKH�$UWLFOH���RI�WKDW�

RUGLQDQFH����������,W�FUHDWHG�ZKDW"��$�WHOHFRPPXQLFDWLRQV�

SURMHFW��D�VHSDUDWH�V\VWHP�DGRSWLRQ�RI�WKH�SODQ�DQG�WKH�

V\VWHP�ZHUH�FUHDWLQJ�WKLV�V\VWHP�WR�EH�NQRZQ�DV�WKH�

WHOHFRPPXQLFDWLRQV�V\VWHP���

1RZ��LW
V�QRW�EHHQ�SRSXODU��WKH�SRZHUV�WKDW�EH�

QHYHU�ZDQWHG�WR�OHW�LW�VWDQG�XS�DQG�EH�WKDW�WHOHSKRQH�SROH��

\RX�NQRZ��WKDW�ZH�VHH�LQ�WKH�FDUWRRQ�RI������DQG�WKHUH
V�
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6KRRN
V�5HEXWWDO�$UJXPHQW�RQ�0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJHPHQW
��

UHDVRQV�IRU�WKDW���6WHYH�.OHLQ�WROG�XV�LQ�KLV�GHSRVLWLRQV�

\RX�FDQ�VHH�WKH�ODQJXDJH�WKDW�KH�DFFXVHG��\RX�NQRZ��/HR�

+HQU\�DQG�0D\RU�&URZOH\�DQG�RWKHUV�RI�QHYHU�DOORZLQJ�LW�WR�

EH�VWRRG�XS�RQ�LWV�RZQ�ZKHUH�ZH�FRXOG�VHH�KRZ�SURILWDEOH�LW�

LV���,W�PDNHV������PLOOLRQ�D�\HDU��<RXU�+RQRU���$QG�WKH\
YH�

DGPLWWHG�LQ�WKHLU�RZQ�DQVZHU�WR�P\�FRPSODLQW��WKH\�DGPLWWHG�

WKHUH
V�EHHQ�QR�DXGLW���7KH\�DGPLW�WKDW�WKHUH
V�EHHQ�QR�

ILQDQFLDO�GHWHUPLQDWLRQ�RQ�LWV�SURILWDELOLW\���7KH\�HYHQ�

DGPLWWHG�WKDW�DW�WKH�'LYLVLRQ�7ZR�DUJXPHQW�ZKHQ�WKH�MXGJH�

DVNHG�WKHP��DUH�WKHUH�DQ\�GLVSXWHG�LVVXHV���:HOO��RI�FRXUVH��

ZH�GLVSXWH�ORVVHV���6R�LW
V�D�PRQH\�PDNLQJ�EXVLQHVV��EXW�

LW
V�EHHQ�GLVSDUDJHG�DV�VXFK�DQG�WKDW
V�SDUW�RI�WKH�VFKHPH�

DQG�,�FDOOHG�LW�D�FRQVSLUDF\�WR�SULYDWL]H�WKLV�QHWZRUN���

$QG�VR�DUELWUDU\�DQG�FDSULFLRXV��<RXU�+RQRU��\RX�

NQRZ��ZKHQ�\RX�YLRODWH�D�VWDWXWH�EODFN�OHWWHU�ODZ�RQ�D�QDPHG�

XWLOLW\�WR�GLVSRVH�RI�D�V\VWHP��WKDW
V����LW
V�DQ�XOWUDYLUXV�

DFW��<RXU�+RQRU��DQG�LW
V�XOWUDYLUXV�EHFDXVH�LW
V�

SURFHGXUDOO\�XOWUDYLUXV���:H
YH�ZRUNHG�RXW�WKH�GHDO���*UHDW���

%XW�QRZ�LW�KDV�WR�JR�WR�WKH�YRWH�RI�WKH�SHRSOH���7KH\�QHHGHG�

WR�ZRUN�RXW�WKLV�GHDO�VR�WKH\�FDQ�SXW�LW�RQ�WKH�EDOORW���

7KDW
V�D�QHFHVVDU\�VWHS���%XW�SURFHGXUDOO\�LW
V�XOWUDYLUXV��

<RXU�+RQRU�

$QG�LV�WKHUH�D�SDUW�RI�WKLV�WKDW�\RX�ZRXOG�OLNH�

KHOS�WKDW�,�VKRXOG�IRFXV�RQ�JRLQJ�IRUZDUG�LQ�P\�ODVW�WHQ�

PLQXWHV"��
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&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

7+(�&2857���$FWXDOO\��\RX
UH�RXW�RI�WLPH��

05��6+22.���7KDQN�\RX���7KDQN�\RX��<RXU�+RQRU���'R�

,�JHW�WHQ�PRUH�PLQXWHV�ODWHU"��

7+(�&2857���:H
UH�JRLQJ�WR�VZLWFK�WR�WKH�&LW\
V�

PRWLRQ���

05��6+22.���%HFDXVH�LI�WKHUH
V�D�SDUW�\RX�ZDQW�PH�

WR�IRFXV�RQ��,�GRQ
W�NQRZ�LI�,�QHHG�WR����

7+(�&2857���,
OO�MXVW�EOXUW�LW�RXW���

05��6+22.���$OO�ULJKW���7KDQN�\RX���

7+(�&2857���6R�WKLV�LV�WKH�ILQDO�PRWLRQ���6R�ZRXOG�

\RX�OLNH�WR�UHVHUYH�DQ\�WLPH"��

05��&+5,67,(���<HV��,�ZRXOG��<RXU�+RQRU���,
G�OLNH�

WR�UHVHUYH�WKUHH�PLQXWHV�LI�,�PD\��SOHDVH���

7+(�&2857���$OO�ULJKW���

05��&+5,67,(���0D\�LW�SOHDVH�WKH�&RXUW��WKH�&LW\
V�

PRWLRQ�IRU�VXPPDU\�MXGJHPHQW�VHHNV�FRPSOHWH�GLVPLVVDO�WRGD\�

RI�WKH�HQWLUHW\�RI�WKHVH�WZR�ODZVXLWV�EURXJKW�E\�0U��%RZPDQ�

DQG�0U��6KRRN���2XU�PRWLRQ�VHHNV�GLVPLVVDO�RI�WKRVH�

FRPSODLQWV�HQWLUHO\�ZLWK�SUHMXGLFH���

,W�FOHDUO\�RXU�PRWLRQ�RYHUODSV�ZLWK�WKLQJV�WKDW�

\RX
YH�KHDUG�DERXW�DQG�,�ZDQW�WR�EH�UHDO�IDLU�ZLWK�WKH�

&RXUW
V�WLPH�WRGD\�DQG�QRW�MXVW�XQGXO\�UHSHWLWLRXV���7KLV�LV�

WKH�ODQJXDJH�LQ�&RDWHV�WKDW�LV�FHUWDLQO\�LQIRUPDWLYH�RI�WKH�

DUJXPHQWV�WKDW�KDYH�EHHQ�PDGH�WR�\RX�E\�RSSRVLQJ�FRXQVHO�DQG�

E\�0U��6KRRN���7KLV�LV�H[DFWO\�ZKDW�LV�VHW�IRUZDUG�LQ�WKH�
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&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

UHVROXWLRQ����7KH�&LW\�GHVLJQHG�DQG�LPSOHPHQWHG�WKH�

WHOHFRPPXQLFDWLRQ�V\VWHP�WR�IDFLOLWDWH�7DFRPD�3RZHU
V�

DELOLW\�WR�GLVWULEXWH�HOHFWULFLW\�HIIHFWLYHO\�DQG�

HIILFLHQWO\���7DFRPD�3RZHU�LV�D�XWLOLW\��DQ�HOHFWULF�XWLOLW\�

WKDW�SURYLGHV�SRZHU���7KLV��LW�FRXOG�EH�VDLG��WKH�ZD\�LW�

FXUUHQWO\�RSHUDWHV�LV�LQFLGHQWDO�WR�PD[LPL]LQJ�WKH�V\VWHP
V�

EHQHILWV���

7KH�3XEOLF�8WLOLW\�'LVWULFW�GHWHUPLQHG�IDFWXDOO\�

WKDW�EHFDXVH�RI�FKDQJHV�LQ�WHFKQRORJ\��WKDW�WKH�WHQ�ILEHUV�

WKDW�DUH�SXUSOH�ZLWK�EODFN�KDWFKHV�DQG�WKH�RQH�ILEHU�WKDW�

FRQWDLQV����VWUDQGV�RYHU�ZKLFK�&/,&.��IORZV�LV�DEVROXWHO\�

QRW�QHFHVVDU\���,W�LV�QRW�HVVHQWLDO���,W�LV�VXUSOXV���,W�LV�

QRW�QHFHVVDU\�IRU�WKHP�WR�FRQWLQXH�WR�SURYLGH�HIIHFWLYH�

SXEOLF�XWLOLW\�VHUYLFH��VSHFLILFDOO\�WKH�GHOLYHU\�RI�

HOHFWULFLW\�WR�WKH�FLWL]HQV�RI�7DFRPD���

7KH�DUJXPHQW�WKDW�ZDV�MXVW�PDGH�E\�0U��6KRRN�LV�

FOHDUO\�D�IDFWXDO�DUJXPHQW�WR�WU\�WR�XQGHUFXW�WKH�ILQGLQJV�

DQG�WKH�GHWHUPLQDWLRQV�E\�WKH�3XEOLF�8WLOLW\�'LVWULFW�DQG�

DGRSWHG�DQG�VHW�IRUWK�LQ�WKH�UHVROXWLRQ���7KH�SUREOHP�LV��

LW
V�PDGH�LPSURSHUO\���,W
V�QRW�D�SHUVXDVLYH�DUJXPHQW�WR�

WKURZ�XS�GRFXPHQWV�WKDW�ZHUH�FUHDWHG�DW�WKH�RXWVHW�RI�WKH�

EXLOGLQJ�RI�WKLV�K\EULG�ILEHU�FDEOH�DQG�DUJXH�QRZ�WKDW�

VRPHKRZ�ZKDW�WKH�&LW\�GHWHUPLQHG�ZDV�LQDSSURSULDWH���7KHUH�

LV�QRWKLQJ�LQ�WKLV�UHFRUG�UHVSHFWLYHO\�WKDW�ZRXOG�SHUPLW�\RX�

WR�ILQG�WKDW�WKH�&LW\�&RXQFLO�LQ�LWV�DGRSWLRQ�RI�WKDW�
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&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

UHVROXWLRQ�EDVHG�XSRQ�WKH�GHWHUPLQDWLRQ�E\�WKH�XWLOLW\�ERDUG�

KDV�DFWHG�LQ�D�PDQQHU�WKDW�LV�DUELWUDU\�DQG�FDSULFLRXV���

$QG�LQ�WKDW�UHVSHFW��ZH�GLG�FLWH�WKH�&RXUW�WR�D�

UHFHQW�FDVH�GHFLGHG�LQ�'HFHPEHU��WKH�.LQJ�&RXQW\�YHUVXV�.LQJ�

&RXQW\�:DWHU�'LVWULFW�FDVH��WKDW�LV�FOHDUO\�SDUDOOHO�LQ�

WHUPV�RI�UHFRJQL]LQJ�WKH�EUHDGWK�RI�DXWKRULW\�E\�WKH�

OHJLVODWLYH�ERG\�WR�PDNH�GHWHUPLQDWLRQV�DERXW�ZKDW�LV�LQ�WKH�

EHVW�LQWHUHVW�RI�WKH�XWLOLW\�DQG�VSHFLILFDOO\�ZKDW�LV�LQ�WKH�

EHVW�LQWHUHVW�RI�WKH�&LW\��

7KDW�GHWHUPLQDWLRQ�ZDV�PDGH���,I�,�FDQ�VKRZ�WKH�

&RXUW�D�FRXSOH�RI�GLIIHUHQW�VHFWLRQV�RI�WKH�UHVROXWLRQ���

7KLV�LV�D�SRUWLRQ�RI�WKH�ILQGLQJV�LQ�WHUPV�RI�ZKDW�WKH�

GLUHFWRU�KDV�FHUWLILHG���7KLV�LV�LQ�([KLELW�,�IRU�WKH�

UHFRUG���,W
V�RQ�SDJH�������7KH�&/,&.��DVVHWV�DQG�WKH�H[FHVV�

FDSDFLW\�RI�WKH�QHWZRUN�DUH�QRW�UHTXLUHG�IRU�DQG�DUH�QRW�

HVVHQWLDO�WR�FRQWLQXHG�SXEOLF�XWLOLW\�VHUYLFH�RU�FRQWLQXHG�

HIIHFWLYH�XWLOLW\�VHUYLFH�DQG�DUH�VXUSOXVHG�WR�WKH�QHHGV�RI�

7DFRPD�3RZHU�DQG�WKH�7DFRPD�3XEOLF�8WLOLWLHV����

7KH\�JR�RQ�WR�FRQFOXGH�WKDW�LW�ZRXOG�EH�LQ�WKH�

EHVW�LQWHUHVW�RI�7DFRPD�3RZHU�DQG�WKH�&LW\�WR�VXUSOXV�WKDW���

6XUSOXV�LW�QRW�E\�JLYLQJ�LW�DZD\��E\�HQWHULQJ�LQWR�D�

ORQJ�WHUP�OHDVH���$�ORQJ�WHUP�OHDVH�WKDW�ZLOO�JLYH�5DLQLHU�

&RQQHFW�DV�WKH�VHOHFWHG�FRPSDQ\�WKH�RSHUDWLRQDO�FRQWURO�RYHU�

QRW�DQ\�SRUWLRQ�RI�WKLV�ILEHU�WKDW�IHHGV�WKH�OLEUDU\�RU�WKDW�

LV�XVHG�DV�SDUW�RI�WKH�3HFRQ��SKRQHWLF��V\VWHP���7KDW
V�QRW�
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&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

SDUW�RI�WKLV�DW�DOO���,W
V�WKH�H[FHVV�FDSDFLW\�WKDW�KDV�

QHYHU�EHHQ�XVHG�DQG�LW�LV�WKH����ILEHUV�WKDW�PDNH�XS�&/,&.���

7KDW�LV�QRW�QHHGHG�DQ\PRUH���

2XU�PRWLRQ�FDQ�RQO\�UHVSHFWLYHO\�EH�GHQLHG�E\�\RX�

GHWHUPLQLQJ����DQG�,�ZLOO�UHSHDW�WKLV�DQG�WKHQ�VWRS����\RX�

GHWHUPLQLQJ�WKDW�GHVSLWH�HYHU\WKLQJ�WKDW�LV�LQ�WKH�

GRFXPHQWV��WKH�UHVROXWLRQV�WKDW�KDYH�EHHQ�SXW�IRUZDUG�E\�

\RX��GHVSLWH�WKH�ODQJXDJH�LQ�&RDWHV�WKDW�WKH�&LW\�RI�7DFRPD�

KDV�XQGHUWDNHQ�WR�FUHDWH�D�VWDQG�DORQH�XWLOLW\�DQG�WKDW�LW�

LV�HVVHQWLDO�WR�WKH�SXEOLF�LQWHUHVW�WR�JDLQ�DFFHVV�WR�

,QWHUQHW�IRU�WKH�&LW\�WR�KDYH�WKDW�VWDQG�DORQH�XWLOLW\���

$QG�WKHQ�\RX�ZRXOG�KDYH�WR�IXUWKHU�ILQG��WKURXJK�

LQWHUSUHWDWLRQ�RI�WKHVH�VWDWXWHV��WKDW�ZH
UH�QRW�XQGHU�

6HFWLRQ�������WKDW�VRPHKRZ�ZH�DUH�XQGHU�6HFWLRQ��������

7KH�SKUDVH�WKDW�FRXQVHO�NHHSV�UHSHDWLQJ�WKDW�LV�

IRXQG�QRZKHUH�LQ�DQ\�VWDWXWH�LV�WKLV�SKUDVH��HQWLUH�XWLOLW\�

V\VWHP���+H
V�UHSHDWHG�WKDW�PXOWLSOH�WLPHV���7KDW�&/,&.��LV�

DQ�HQWLUH�XWLOLW\�V\VWHP���,�GRQ
W�NQRZ�ZKHUH�WKDW�ODQJXDJH�

FRPHV�IURP���,W
V�IURP�KLV�RZQ�FUHDWLRQ���&/,&.��LV�QRW�DQ�

HQWLUH�XWLOLW\�V\VWHP���,W�LV�H[DFWO\�ZKDW�'LYLVLRQ�7ZR�

GHVFULEHG�LW�DV�EHLQJ���,W�LV�DQ�DGG�RQ���,W�LV�D�

EHWWHUPHQW���,W�ZDV�FUHDWHG�DV�SDUW�RI�WKH�RULJLQDO�SURFHVV�

RI�HQVXULQJ�WKH�HIILFLHQW�GHOLYHU\�RI�HOHFWULFLW\���

$QG�VR�TXLWH�VLPSO\��DQG�WKHQ�,
OO�VLW�GRZQ�

EHFDXVH�,�ZDQW�WR�VDYH�P\�ODVW�WKUHH�PLQXWHV��TXLWH�VLPSO\��
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6KRRN
V�5HVSRQVH�WR�&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

LW�LV�QRW�D�XWLOLW\�DQG�D�VWDQG�DORQH�EDVLV���,W�LV�ZKDW�

'LYLVLRQ�7ZR�VDLG�LW�LV���$QG�WKH�ZD\�LW�KDV�EHHQ�GLVSRVHG�

RI�E\�OHDVLQJ�LW�WR�5DLQLHU�&RQQHFW�ZDV�GRQH�DSSURSULDWHO\�

DQG�FHUWDLQO\�ZLWKVWDQGV�WKH�VWDQGDUG�RI�DUELWUDU\�DQG�

FDSULFLRXVQHVV���

6R�ZH�DVN�WKDW�ERWK�RI�WKHVH�FRPSODLQWV�DQG�DOO�RI�

WKH�FODLPV�LQFOXGLQJ�WKH�&RQVXPHU�3URWHFWLRQ�$FW�FODLP�WKDW�

ZDV�DGGHG�LQ��DQG�ZH
OO�VWDQG�RQ�RXU�EULHILQJ�RQ�WKDW��

VKRXOG�EH�GLVPLVVHG�ZLWK�SUHMXGLFH�WRGD\���

7+(�&2857���7KDQN�\RX��

05��&+5,67,(���7KDQN�\RX���,
OO�UHVHUYH�WKH�

EDODQFH�RI�P\�WLPH���

7+(�&2857���2ND\���$OO�ULJKW���6R�ZKR�ZRXOG�OLNH�

WR�JR�QH[W"��

05��9$1�$/67<1(���,
OO�GHIHU�WR�0U��6KRRN�WR�JR�

QH[W���

05��6+22.���7KDQN�\RX��<RXU�+RQRU���,
OO�OHW�P\�

PRQLWRU�FRPH�XS�KHUH���

6R�ZKHUH�ZH�OHIW�RII��<RXU�+RQRU��ZDV�WKH�FUHDWLRQ�

RI�WKH�V\VWHP�DV�D�VHSDUDWH�V\VWHP���,W
V�D�

WHOHFRPPXQLFDWLRQ�V\VWHP�EDVHG�RQ�WKH�����SDJH�VWXG\��EDVHG�

RQ�WKH�����PLOOLRQ�WKDW�ZDV�VSHQW�E\�WKLV�UHVROXWLRQ�WKDW�

FUHDWHG�WKLV�V\VWHP���,W�SURYLGHV�WHOHFRPPXQLFDWLRQV�

VHUYLFHV��<RXU�+RQRU���

:KDW�,
P�VXJJHVWLQJ�LV�IRU�\RX�WR�ILQG�WKDW�LW
V�
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6KRRN
V�5HVSRQVH�WR�&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

QRW�D�XWLOLW\�V\VWHP��\RX
OO�KDYH�WR�ILQG�WKDW�

WHOHFRPPXQLFDWLRQV�LV�QRW�D�XWLOLW\�RU�D�XWLOLW\�VHUYLFH���

$QG�JLYHQ�WKLV�ULJKW�KHUH��,
OO�FDOO�WKLV�RXW��<RXU�+RQRU��

JLYHQ�WKLV�DGGLWLRQDO�FDSDFLW\�WKDW�ZDV�VSHQW�E\�WKH�SHRSOH�

IRU�WKDW�XWLOLW\�VHUYLFH�IRU�WKLV�EURDGEDQG�

WHOHFRPPXQLFDWLRQ�V\VWHP��IRU�WKLV�VHUYLFH��WKLV�XWLOLW\�

VHUYLFH�WR�FRQWLQXH��ZKLFK�LV�PRUH�DQG�PRUH�FRPPRQO\�

SURYLGHG�E\�PXQLFLSDOLWLHV�DFURVV�$PHULFD��DQG�,�JDYH�\RX�

WKH�VDPSOH�RI����VXFK�XWLOLWLHV��EXW�&KDWWDQRRJD
V�QRZ�

SDVVHG�WKLV��ZH
UH�VWLOO�WKH�VHFRQG�ODUJHVW�LQ�$PHULFD���

,W
V�D�FRPPRQ�IXQFWLRQ�IRU�D�PXQLFLSDO�XWLOLW\�WR�SURYLGH�

EURDGEDQG�WHOHFRPPXQLFDWLRQ�DFFHVV���

$QG�VR�LW�LV�WKH�FDVH�WKDW�ZH
YH�FUHDWHG�WKLV�

DGGLWLRQDO�FDSDFLW\�DQG�,�WKLQN�WKH�FRXQVHO�PLVVSRNH���

/LEUDULHV�DUH�SDUW�RI�WKDW�SXUSOH�WXEH��<RXU�+RQRU���7KDW
V�

WUDQVSRUW���:H�KDYH�D�KXQGUHG�FXVWRPHUV�WKDW�UHO\�RQ�GDWD�

WUDQVSRUW�VHUYLFHV���,W�LV�D�IXQFWLRQ�RI�WKH�OLEUDU\���7KRVH�

FKHFNV�IURP�WKH�OLEUDU\�DUH�JRLQJ�WR�EH�FDVKHG�E\�WKH�

SULYDWH�FRPSDQ\�WKDW�ZRXOG�DFTXLUH�WKLV�V\VWHP���+HUH
V�WKH�

OLEUDU\�FRQWUDFW�LI�\RX�ZDQW�WR�VHH�LW���,W
V�LQ�P\�

GRFXPHQWV�XQGHU�([KLELW����DQG�\RX�FDQ�VHH�WKH�FRQWUDFW�

ULJKW�KHUH���7KLV�LV�RXW�DFURVV�WKH�VWUHHW���7KDW�FLUFXLW�

JRHV�RXW�DQG�LW�FDUULHV�RXW�WR�WKH�LQWHUQHW���%XW�DOO�WKH�

OLEUDULHV�DUH�VHUYHG�E\�&/,&.��1HWZRUN�GLUHFWO\�E\�&/,&.��

1HWZRUN���
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6KRRN
V�5HVSRQVH�WR�&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

,�ZRXOG�VXJJHVW��<RXU�+RQRU��WKDW�DOO�ZH
UH�DVNLQJ�

\RX�WR�GHFODUH�LV�ZKDW�WKH\�WKHPVHOYHV�KDYH�GHFODUHG�LQ�

WKHLU�RZQ�UHVROXWLRQ���7KLV�LV�WKHLU�UHVROXWLRQ�ZKHQ�WKH\�

ZHUH�SUHSDUHG�WR�JR�DOO�LQ��WKHLU�YHU\�FRQWURYHUVLDO�

UHVROXWLRQ��FRPSHOOHG�DQ�DXGLW���&RXQFLO�PHPEHU�0F&DUWK\�

FDOOHG�IRU�DQ�DXGLW���7KH\�GHOD\HG�LW���&RDWHV�ODZVXLW�FDPH�

DQG�WKH\�KDG�WR�JR�DOO�RXW���6R�WKLV�LV�ZKHUH�WKH\�

WKHPVHOYHV�LQ�WKHLU�RZQ�UHVROXWLRQ�VLJQHG�E\�WKH�PD\RU�DQG�

WKH�&RXQFLO���,�PHDQ��WKH\�DOO�VLJQHG�LW���7KLV�LV�WKHLU�RZQ�

UHVROXWLRQ��<RXU�+RQRU��VLJQHG�E\�WKH�XWLOLW\�ERDUG�KHUH���

$QG�\RX�FDQ�VHH�WKDW�LQ�������WKDW�WKH\�WKHPVHOYHV�NQRZ�

WKLV���,W
V�EHHQ�FRPPRQO\�NQRZQ�DURXQG�WKH�&LW\���0D\RU�

%DDUVPD�ZDV�WKH�RQH�WKDW�WROG�PH�WKH\�FRXOGQ
W�WR�WKLV���

7KLV�LV�ZK\�,
P�KHUH��<RXU�+RQRU���

6R�EDVLFDOO\�ZKDW�ZH
UH�WDONLQJ�DERXW�LV�D�V\VWHP�

WKDW�ZDV�HVWDEOLVKHG�DV�D�V\VWHP�DQG�LV�RSHUDWHG�DV�D�V\VWHP�

ZLWK�D�VHSDUDWH�VHW�RI�ERRNV�DQG�D�KXQGUHG�FRQWUDFWV�WKDW�

FRPSULVH�WKLV�V\VWHP���,W
V�D�FRQWURYHUVLDO�LVVXH�LQ�$PHULFD�

WRGD\���,W
V�LOOHJDO�LQ����VWDWHV���<RXU�+RQRU��\RX�FDQ�UHDG�

P\�EURDGEDQG�H[KLELWV���0\�ERRN
V�IXOO�RI�WKH�KLVWRU\�RI�WKH�

VWUXJJOH�EHWZHHQ�PXQLFLSDO��02��PXQLFLSDO�RZQHUVKLS�RI�

VHUYLFHV�WKDW�FRPSHWH�ZLWK�WKH�SULYDWH�VHFWRU���$QG�WKDW
V�

ZKDW�WKLV�ZKROH�GHEDWH
V�DERXW�KHUH�WRGD\��<RXU�+RQRU���$QG�

WKDW
V�WKH�VWUXJJOH���7KH�HQGOHVV�PRQH\�WKDW�IORZV�IURP�

OREE\LVWV�WR�LQIOXHQFH�WKHVH�SROLF\PDNHUV��WKDW�WKH\�GRQ
W�
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6KRRN
V�5HVSRQVH�WR�&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

KDYH�XQEULGOHG�DXWKRULW\�WR�GLVSRVH�RI�XWLOLW\����PXQLFLSDO�

XWLOLW\�DVVHWV��WKDQNV�WR�WKH�ODZV�RI������DQG�ZKDW�ZDV�WKH�

OHJDF\�OHIW�IRU�XV�KHUH�WRGD\���6R�LW
V�QRW�WKH�FDVH�WKDW�

WKH\�KDYH�DEVROXWH�GLVFUHWLRQ�WR�MXVW�GLVSRVH�RI�XWLOLW\�

DVVHWV�WR�WKH�ODUJHVW�FDPSDLJQ�FRQWULEXWRUV���

,�PHDQ��QRZ��LI�\RX�VHW�D�SUHFHGHQW�KHUH�WRGD\��

DQ\�RQH�RI�WKH�SXEOLF�XWLOLW\�GLVWULFWV�WKUHH�FRPPLVVLRQHUV�

JHQHUDOO\�RSHUDWH�WKRVH���<RX�EXGG\�XS�WR�WKUHH�RI�WKRVH�

JX\V�VRPHZKHUH��SULYDWH�SDUW\�FDQ�DFTXLUH�D�

WHOHFRPPXQLFDWLRQV�V\VWHP�HOVHZKHUH�LQ�RXU�VWDWH���$QG�

WKDW
V�ZKDW�LW
V�DOZD\V�EHHQ�DERXW��

7+(�&2857���&DQ�,�DVN�\RX�TXHVWLRQ"��

05��6+22.���3OHDVH���

7+(�&2857���<RX�SUHVHQWHG�WKH�&RXUW�ZLWK�D�ORW�RI�

GDWD��

05��6+22.���<HV��

7+(�&2857���$W�VRPH�SRLQW�SULRU�WR�WRGD\�KDYH�\RX�

TXRWH��XQTXRWH��PDGH�\RXU�FDVH�WR�WKH�&LW\"��+DYH�\RX�

SDUWLFLSDWHG�LQ�WKH�SURFHVV�DQG�OHW�WKHP�NQRZ�DOO�RI�WKLV"��

05��6+22.���:HOO��\RX�NQRZ��,�JR�WKUHH�PLQXWHV�DW�

D�WLPH�WR�HYHU\�FRXQFLO�PHHWLQJ�DQG�WKDW
V�DOO�,
YH�HYHU�

EHHQ�DOORZHG�WR�GR��<RXU�+RQRU���,I�\RX�ZDQW�,�FDQ�VKRZ�\RX�

VRPH�RI�WKRVH���7KDW
V�DOO�WKH\�HYHU�OHW�PH�GR���7KHLU�

PLQG
V�PDGH�XS���7KH�PRQH\
V�EHHQ�SDLG���7KH�IL[�LV�LQ��,�

ZRXOG�WHOO�\RX��<RXU�+RQRU���$QG��\RX�NQRZ��WKDW
V�ZKDW�WKH�
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6KRRN
V�5HVSRQVH�WR�&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

ODZV�DUH�KHUH�WR�SURWHFW�DQG�VWRS���%XW�\HV��,
YH�PDGH�P\�

FDVH���7KH\�NQRZ�LW�WKHPVHOYHV�DOUHDG\���7KDW
V�ZK\��WKDW
V�

SUREDEO\�ZK\�ZH
UH�JRLQJ�WR�ZLQ�WRGD\��,�KRSH��EHFDXVH�WKH\�

NQRZ�LW�WKHPVHOYHV��\RX�NQRZ���

$QG�VR��EXW�,
YH�PDGH�D�FDVH���7KH\�WDONHG�DERXW�

PH�SDUWLFLSDWLQJ�LQ�WKDW�5),��DQG�,�GLG��<RXU�+RQRU��EXW�ZH�

GLGQ
W�NQRZ�WKH\�ZHUH�ELGGLQJ�RQ�DQ\WKLQJ���7KH\�ZDQWHG�WKH�

EHVW�VROXWLRQ���,�FDOOHG�LW�VWD\�WKH�FRXUVH���/RRN�DW�\RXU�

���GR�\RXU�DFFRXQWLQJ���/RRN�DW�\RXU�DXGLW�DQG�VHH�KRZ�PXFK�

PRQH\�WKLV�WKLQJ
V�PDNLQJ���,�FDQ�VKRZ�WKHP�HYHU\�PRQWK�LW
V�

PDNLQJ����PLOOLRQ�D�\HDU�DQG�LW
V�SD\LQJ�RII�DOO�NLQGV�RI�

XQUHODWHG�H[SHQVHV�DQG�LWV�D�YHU\�SURILWDEOH�WKLQJ���%XW�

WKDW
V�SDUW�RI�WKH�FRQVSLUDF\�LV�WR�NHHS�LW�DV�D�VHOI�IXQGHG�

SRZHU�DQG�DOORFDWH�DOO�VRUWV�RI�FRVWV�RQWR�LW�WKDW�DUH�

XQUHODWHG�WR�WHOHFRPPXQLFDWLRQV�EXVLQHVV�DQG�PDNH�LW�DSSHDU�

WKDW�LW
V�D�PRQH\�ORVLQJ�YHQWXUH�DQG�DV�D�UHVXOW��\RX�NQRZ��

WKH\�FRXOG�SULYDWL]H�LW���7KLV�KDV�EHHQ�JRLQJ�RQ�IRU�

���\HDUV���,W
V�D�VPDOO�WRZQ���,�WKLQN�HYHU\ERG\�NQRZV�DERXW�

WKLV���

<RXU�+RQRU��,�ZRXOG�DOVR�EULQJ�\RXU�DWWHQWLRQ�WR�

WKH�ODZVXLW�WR�WKH�DWWRUQH\�JHQHUDO���,
P�QRW�VXUH�ZKDW�WKH\�

ZHUH�DUJXLQJ�DERXW�WKH�OLPLWDWLRQ�RQ�WKH�DXWKRULW\�WR�

SURYLGH�XWLOLWLHV���,�WKLQN�WKH\�ZHUH�WDONLQJ�DERXW���������

7KDW
V�QRW�D�OLPLWDWLRQ��<RXU�+RQRU���:H
YH�KDG�FOHDU�

DXWKRULW\�DV�D�KRPH�UXOH�FLW\�WR�SURYLGH�WKHVH�VHUYLFHV�DQG�
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6KRRN
V�5HVSRQVH�WR�&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

ZH�GR�VR�EHOLYH�ZKHQ�LW�ZDV�FRQILUPHG�E\�WKLV�FRXUW�LQ�
���

DQG�
���ZLWK�WZR�FRXUW�RUGHUV���6R�WKHUH
V�QR�TXHVWLRQ�DERXW�

RXU�DELOLW\�WR�SURYLGH�WKLV���

7KH\�WDON�DERXW�HVVHQWLDO���:HOO��IRU�PLOOHQQLD�

SHRSOH�KDYH�OLYHG��,�PHDQ��VLQFH�WKH�GDZQ�RI�PDQNLQG��VLQFH�

WKH�VWRQH�DJH�ZH
YH�OLYHG�ZLWKRXW�ZDWHU�VHUYLFHV���7KH�

5RPDQV�EURXJKW�LW�VXFFHVVIXOO\���%XW�HOHFWULFLW\��\RX�NQRZ��

ZH�GLG�ZLWKRXW�WKDW���$QG�WKHQ�LQ�WKH�����
V�IDUPHUV�ZHUH�

FKXUQLQJ�EXWWHU�E\�KDQG���

<RX�NQRZ��VR�WKH�IDFW�WKDW�WKH\
UH�WU\LQJ�WR�FODLP�

WKDW�WHOHFRPPXQLFDWLRQV�LV�QRW�D�XWLOLW\��,�GRQ
W�NQRZ�ZKHUH�

WKDW�FRPHV�IURP�EHFDXVH�LW�LV�DEVROXWHO\�HVVHQWLDO���7KHUH
V�

RQO\�WZR�ZLUHV�JRLQJ�GRZQ�P\�VWUHHW�DQG�PRVW�RI�WKHVH�KRPHV�

DQG�PRVW�RI�WKH�FLWLHV�LQ�$PHULFD�WKHUH
V�RQH�ZLUH���7KH\�

OLYH�XQGHU�PRQRSROLHV�RU�D�FRPSDQ\
V�FRQWURO�RI�WKLV�

WHOHFRPPXQLFDWLRQ�LQ�RXU�FRXQWU\���

6R��\RX�NQRZ��LW�LV�WKH�FDVH��<RXU�+RQRU���,I�\RX�

KDYH�DQ\�TXHVWLRQV��,�FDQ�VKRZ�\RX�WKH�VWXGLHV�WKDW�FUHDWHG�

LW���,�FDQ�WDON�WR�\RX�DERXW�'LUHFWRU�%HQHGHWWL
V�OHWWHU�

ZKHQ�KH�ZHQW�GRZQ��KH�ZURWH�WKLV�OHWWHU�ZKDW�WKH\�ZHUH�

VHHNLQJ�ZDV�WKH�IOH[LELOLW\�DV�HQMRLQHG�E\�WKH�SXEOLF�

XWLOLW\�GLVWULFWV���$QG�WKDW
V������ZKHQ�WKH\�FUHDWHG�WKH�

ODZ���7KDW
V�ZKDW�WKH\�ZDQWHG���$QG�WKH\�DJUHHG�WKDW�WKH�

IRUPDO�SURFHGXUHV�ZHUH�SURSHU��LQ�SURSHU�VLWXDWLRQV�WKDW�LW�

ZDV�D�JRRG�LGHD�WR�KDYH�D�YRWH�RI�WKH�SHRSOH���$QG�RI�FRXUVH�
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6KRRN
V�5HVSRQVH�WR�&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

WKDW
V�QRW�ZKDW�WKH\�ZHUH����WKH\�ZHUH�JRLQJ�WR��\RX�NQRZ��

ZKDW�WKH\�ZHUH�JRLQJ�WR�WU\�DQG�VHOO�HQWLUH�V\VWHPV�EXW��\RX�

NQRZ��WKH�IRUPDO�SURFHVV�LV�JRRG���<RX�JRW�WR�KDYH�WKDW���

,W
V�GHVLUDEOH�ZKHQ�DOO�RU�DQ�LQWHJUDO�SDUW�RI�DQ�RSHUDWLQJ�

XWLOLW\�LV�WR�EH�GLVSRVHG���2XU�WHOHFRPPXQLFDWLRQ�XWLOLW\
V�

RQ�WKH�URSHV�WRGD\��<RXU�+RQRU���

$QG�,�ZLOO�WHOO�\RX�WKDW�WKH�SURSRVHG����,
P�VWLOO�

OHDUQLQJ�P\�L3DG�KHUH��EXW�,�ZDQW�WR�FDOO�WKLV�RXW�IRU�\RX���

7KLV�ZDV�ZKDW�WKH\�ZHUH�ORRNLQJ�IRU��SURFHGXUDO�IOH[LELOLW\�

WKDW�ZDV�HQMRLQHG�E\�WKH�SXEOLF�XWLOLW\�GLVWULFWV���,I�\RX�

JR�WR�ORRN�DW�WKH�SXEOLF�XWLOLW\�GLVWULFWV��\RX�ZLOO�

XQGHUVWDQG�WKDW�WKDW�DXWKRULW\�LV�REVROHWH��RXWGDWHG��RI�QR�

XVH�WR�DQ\ERG\���7KHUH�LV�WKH�ODZ�WKDW�WKH\�ZHUH�WDONLQJ�

DERXW�DW�WKDW�WLPH���7KLV�LV�WKH�VLPLODU�DXWKRULW\�WKDW�WKH\�

ZHUH�VHHNLQJ�WKDW�WKH\�ZDQWHG�WR�KDYH�WKDW�VDPH�DXWKRULW\���

7KLV�LV�WKH�38'�ODZV���

$QG�VR�,�PHDQ��,�PD\�KDYH�WR�JR�WR�WKH�QH[W�SDJH��

EXW�FRQYH\�RU�GLVSRVH�RI�WKLV�SURSHUW\���$QG�\RX�WKHQ�\RX�

FDQ�ILQG�KHUH�ZKDW�LV�XQVHUYLFHDEOH��REVROHWH��LQDGHTXDWH��

ZRUQ�RXW���$QG�\RX�NQRZ�ZKDW��WKDW�KDV�RQO\�EHHQ�PRGLILHG�

WZLFH���7KH\�JDLQHG�WKDW�DXWKRULW\�LQ��������3ULRU�WR�WKDW�

WKH\�VKDUHG�5HPLQJWRQ��������$QG�LW�ZDV�PRGLILHG�RQH�PRUH�

WLPH�LQ������DQG�DW�WKDW�SRLQW�LW�DGGHG�HYHQ�VWURQJHU�

HPSKDWLF�ODQJXDJH��RI�XVH�WR�QRERG\����

6R�LI�\RX�FDQ�GHFODUH�WKLV�XWLOLW\�VXUSOXV��<RXU�
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6KRRN
V�5HVSRQVH�WR�&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

+RQRU��QRWKLQJ�VWRSV�WKHP�IURP�GHFODULQJ�D�SLSHOLQH�IURP�

*UHHQZDWHU�RU�DQ�H[WUD�VXUSOXV�SLSHOLQH�ZH
UH�JRLQJ�WR�QHHG�

LW�LQ����\HDUV���7KH\
YH�JRW�LW�QRZ���7KH\�FDQ�GHFODUH�D�

GDP���0D\EH�ZH�GRQ
W�QHHG�FXVKLRQ�DQ\PRUH�EHFDXVH�ZH
UH�

VHOOLQJ�DOO�WKDW�HOHFWULF�XWLOLW\�RYHUQLJKW�LQWR�WKH�

&DOLIRUQLD�PDUNHW���,V�WKDW�VXUSOXV"��,W�ZDV�DFTXLUHG�IRU�D�

XWLOLW\�SXUSRVH���7HOHFRPPXQLFDWLRQV�LV�H[DFWO\�WKH�VDPH�

VLWXDWLRQ�WKDW�ZH�KDYH�KHUH�WRGD\��<RXU�+RQRU���

6R�,�ZRXOG�VLPSO\�VXJJHVW�WKDW�ZLWK�P\�ODVW�PLQXWH�

LI�WKHUH
V�TXHVWLRQV�WKDW�\RX�KDYH��LI�WKHUH
V�DQ\WKLQJ�WKDW�

,�FRXOG�DIWHU�RIIHU���,�ZDQWHG�WR�WU\�DQG�EULQJ�XS�0D\RU�

%DDUVPD
V�OHWWHU���0D\EH�EHJLQ�ZLWK�D�OLWWOH�+RPHU�7��%RQH���

%XW�,�GRQ
W�NQRZ�ZKDW�\RX�ZDQW�WR�NQRZ�DERXW��<RXU�+RQRU���

,
P�KDSS\�WR�DQVZHU�DQ\�TXHVWLRQV�WKDW�\RX�KDYH�ZLWK�P\�

ILQDO�PLQXWH���

7+(�&2857���,�WKLQN�\RX�DQVZHUHG�P\�TXHVWLRQ���

05��6+22.���7KDQN�\RX��<RXU�+RQRU���,W
V�EHHQ�ZLWK�

SOHDVXUH�ILQDOO\�KDYLQJ�RXU�GD\�LQ�FRXUW���,�ZLOO�WHOO�\RX�

WKDW��\RX�NQRZ��WKHLU�VSHFXODWLYH�FRQFHSW�RI�WKLV�VHUYLFHV�

EHLQJ�GLVFRQWLQXHG��\RX�NQRZ��LV�SXUH�VSHFXODWLRQ���,�NQRZ�

WKHVH�VHUYLFHV�ZLOO�FRQWLQXH�DQG�,�NQRZ�WKDW�WKLV�LV�

HQJLQHHUHG�FDSDFLW\�QRW�VXUSOXV�FDSDFLW\���,�GR�NQRZ�WKDW�

WKLV�LV�D�WHOHFRPPXQLFDWLRQV�VHUYLFH�DQG�,�GR�NQRZ�WKDW�WKH\�

WKHPVHOYHV�DUH�DZDUH�WKDW�WKH�YRWH�RI�WKH�SHRSOH�LV�

HVVHQWLDO�LQ�WKH�GLVSRVDO�RI�VXFK�PXQLFLSDO�XWLOLW\�DVVHWV���
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%RZPDQ
V�5HVSRQVH�WR�&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

7KDQN�\RX��<RXU�+RQRU���

7+(�&2857���7KDQN�\RX���

2ND\���5HVSRQVH�IURP�0U��%RZPDQ��

05��9$1�$/67<1(���7KDQN�\RX��<RXU�+RQRU���$JDLQ��

WR�EH�UHVSHFWIXO�RI�WKH�&RXUW
V�WLPH��,
P�QRW�JRLQJ�WR�JR�

WKURXJK�RXU�HQWLUH�DUJXPHQW�DJDLQ��EXW�UDWKHU�SLFN�RQ�

VSHFLILF�DUJXPHQWV�WKDW�WKH�&LW\�KDV�EURXJKW�XS�LQ�HLWKHU�

WKHLU�PRWLRQ�KHUH�RU�LQ�WKHLU�RWKHU�UHVSRQVHV���

7KH�&LW\�PDNHV�PXFK�RI�WKH�IDFW�WKDW�ZH�DUH�

DWWHPSWLQJ�WR����WKDW�WKH�&LW\�ZLOO�GR�ZKDW�LW
V�JRLQJ�WR�GR�

QR�PDWWHU�ZKDW���7KDW�DUJXPHQW�IDOOV�IODW�WKRXJK�EHFDXVH�ZH�

DUHQ
W�DUJXLQJ�WKDW�WKH�&LW\�FDQ
W�OHDVH�WKLV�V\VWHP�WR�

5DLQLHU�&RQQHFW���:H
UH�RQO\�DUJXLQJ�WKDW�LW�FDQ
W�OHDVH�WKH�

V\VWHP�WR�5DLQLHU�&RQQHFW�ZLWKRXW�JHWWLQJ�DQ�DSSURYLQJ�YRWH�

RI�WKH�SHRSOH���,W
V�QRW�WKDW�ZH
UH�VD\LQJ�WKH�&LW\�FDQQRW�

OHDVH�RU�GR�ZKDW�LW�ZDQWV�WR�GR�ZLWK�WKLV�V\VWHP��LW�MXVW�

KDV�WR�KDYH�YRWHU�DSSURYDO�DV�UHTXLUHG�LQ�ERWK�WKH�FKDUWHU�

DQG�LQ�WKHLU�5&:���

7KHUH
V�DQRWKHU�DUJXPHQW�PDGH�WKDW�WKHUH�ZDV�VRPH�

VRUW�RI�D�FRQIOLFW�EHWZHHQ�WKH�VXUSOXV�SURYLVLRQ�LQ������DQG�

WKH�FLW\�FKDUWHU���,
P�QRW�TXLWH�VXUH�ZKDW�WKDW�DUJXPHQW�LV�

VD\LQJ��EXW�,�GRQ
W�VHH�WKDW����WKHUH
V�QRWKLQJ�LQ������

ZKLFK�GLUHFWO\�FRQIOLFWV�ZLWK�DQ\WKLQJ�LQ�WKH�&LW\�&KDUWHU���

7KHUH
V�MXVW�DGGLWLRQDO�SURYLVLRQV�LQ�VWDWH�ODZ�WKDW�DUHQ
W�

LQ�WKH�FKDUWHU���%XW�WKHUH
V�QR�GLUHFW�FRQIOLFW���,W
G�EH�
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%RZPDQ
V�5HVSRQVH�WR�&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

RQH�WKLQJ�LI�WKH�&LW\�&KDUWHU�VDLG�\RX�FDQ
W�VXUSOXV�WKLV�

XQGHU�WKH�SURYLVLRQV�RI������XQGHU�WKH�&LW\�&KDUWHU���7KDW�

ZRXOG�EH�D�GLUHFW�FRQIOLFW�ZLWK�VWDWH�ODZ�WKDW�ZRXOG��LQ�

IDFW��EH�WUXPSHG�E\�VWDWH�ODZ��EXW�ZH�GRQ
W�KDYH�WKDW�KHUH��

,Q�DGGLWLRQ��WKH������ODZV��WKHUH�ZDV�D�FRPPHQW�

HDUO\�RQ�WKDW�LQ�RUGHU�WR�FREEOH�WRJHWKHU�RXU�WLPHOLQH��\RX�

QHHG�WR�WDNH�SLHFHV�RXW�RI�WLPH�IURP�WKH�����
V�DQG�LPSRUW�

WKHP�EDFN�WKURXJK�WLPH�LQWR�WKH�����
V���1R���2XU�DUJXPHQW�

LV�YHU\�VLPSOH���7KLV�LV�D�FRQWLQXRXV�OLQH�RI�ODZ�IURP������

��������WKURXJK������ZKHQ�LW�ZDV�UHYLVHG�DOO�WKH�ZD\�XS�WR�

�����ZKHQ�LW�ZDV�DPHQGHG�DQG�UHVWDWHG�DQG�KDV�QRW�FKDQJHG�

VLQFH�WKHQ���,W
V�D�UHODWLYHO\�VLPSOH�DUJXPHQW�DW�LWV�IDFH�

DQG�GRHVQ
W�UHTXLUH�D�ORW�RI����LW�GRHVQ
W�UHTXLUH�LPSRUWLQJ�

DQ\WKLQJ���,W
V�D�RQH�FRQWLQXRXV�OLQH�WKDW�EULQJV�XV�WR�

WRGD\���

7R�DGGUHVV�WKH�PRQRSROLVWLF�FKDUDFWHU�DUJXPHQW��

ZLWK�UHVSHFW��WKHUH�LV�QR�DXWKRULW\�DQ\ZKHUH�WKDW�KDV�EHHQ�

FLWHG�LQ�WKHLU�EULHI�QRU�PHQWLRQHG�KHUH�LQ�RUDO�DUJXPHQW�

WKDW�HYHU�XVHV�WKH�ZRUG�PRQRSROLVWLF�WR�GHVFULEH�D�XWLOLW\�

DV�VRPHWKLQJ�QHFHVVDU\���,Q�IDFW��WKH�RQO\�SODFH�WKH\
UH�

JHWWLQJ�WKDW�IURP�LV�D�ODZ�UHYLHZ�DUWLFOH�ZKLFK�FDQQRW�EH�

FRQWUROOLQJ�RQ�WKLV�FRXUW�ZKHQ�FRPSDUHG�ZLWK�6XSUHPH�&RXUW�

RSLQLRQV�DQG�D�VWDWXWRU\�WHVW���

$QG�WKH�PRQRSROLVWLF�FKDUDFWHU�LV�HYHQ�PRUH�RI�D�

UHG�KHUULQJ�EHFDXVH�WKH�%UHPHU�FDVH�VKXW�WKH�GRRU�RQ�WKDW�
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%RZPDQ
V�5HVSRQVH�WR�&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

DUJXPHQW���7KH�%UHPHU�FDVH��DV�,
YH�GHVFULEHG�EHIRUH��KDG�WR�

GR�ZLWK�D�SXEOLF�ZKDUI���7KH�SXEOLF�ZKDUI�ZDV�QRW�D�

PRQRSRO\���,Q�IDFW��WKH�SODLQWLII�RSHUDWHG�D�SULYDWH�ZKDUI�

ULJKW�QH[W�WR�WKH�SXEOLF�ZKDUI���$QG�WKH�FRXUW�IRXQG�WKDW�

WKDW�SXEOLF�ZKDUI�ZDV�D�XWLOLW\�XQGHU�WKH������5HPLQJWRQ�

FRGH���

,I�PRQRSROLVWLF�FKDUDFWHU�ZHUH�QHFHVVDU\��WKH�

FRXUW�FRXOG�QRW�KDYH�IRXQG�WKDW�EHFDXVH�LW�ZDV�OLWHUDOO\�

ULJKW�QH[W�WR�D�SULYDWH�FRPSHWLWRU���6R�WKDW�DUJXPHQW�KDV�

EHHQ�DV�PXFK����DV�FRXQVHO�ZDQWV�WR�FRQWLQXH�WR�EULQJ�LW�

XS����WKDW�DUJXPHQW�KDV�EHHQ�FORVHG�E\�%UHPHU�ZKLFK�LV�WKH�

DSSOLFDEOH�6XSUHPH�&RXUW�SUHFHGHQW�KHUH�

,
OO�EULHIO\�DGGUHVV�WKH�LQWHUSOD\�RI�������5&:��

������5&:�ZKLFK�ZDV�PHQWLRQHG�KHUH��WKRXJK�,�EHOLHYH�LW�

UHTXLUHV�D�ELW�PRUH�GHWDLO�WKDQ�,�FDQ�VD\�RUDOO\�ZKLFK�LV�

ZK\�ZH�VSHQW�TXLWH�D�ELW�RI�WLPH�LQ�RXU�EULHI�GLVFXVVLQJ�

WKDW���5&:�������DQG�����ZHUH�QRW�HQDFWHG�DW�WKH�VDPH�WLPH�

DV�RSSRVLQJ�FRXQVHO�VWDWHV���7KH\�ZHUH�DPHQGHG�DQG�UHVWDWHG�

DW�WKH�VDPH�WLPH�LQ�������EXW�WKH\�ZHUH�QRW�HQDFWHG�LQ��������

,Q�IDFW��WKH\�ZHUH�RULJLQDOO\�HQDFWHG�EDFN�LQ�WKH�ODWH�

����
V�DW�GLIIHUHQW�WLPHV�LQ�GLIIHUHQW�ELOOV���

7KHUH�DUH�VSHFLILF�PXQLFLSDO�XWLOLWLHV�FDOOHG�RXW�

LQ�&KDSWHU���������7KDW�OLVWLQJ�RI�PXQLFLSDO�XWLOLWLHV�LQ�

������VKRZV�WKH�&RXUW�ZKDW�PXVW�EH�D�PXQLFLSDO�XWLOLW\�XQGHU�

��������%XW�LW�GRHV�QRW�OLPLW�WKH�PXQLFLSDO�XWLOLWLHV�HLWKHU�
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%RZPDQ
V�5HVSRQVH�WR�&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

LQ�������IRU�WKDW�PDWWHU�RU�IRU�WKH�SXUSRVHV�RI�WKH�SXEOLF�

YRWH�SURYLVLRQ�LQ�������WR�WKRVH�OLVWHG�XWLOLWLHV���7KHUH�LV�

DQ�DWWRUQH\�JHQHUDO
V�RSLQLRQ�ZKLFK�LV�GLUHFWO\�RQ�SRLQW�LQ�

WKLV�UHJDUG�WKDW�VSHFLILFDOO\�VD\V�WKDW�ILUVW�FODVV�FLWLHV�

OLNH�WKH�&LW\�RI�7DFRPD�PD\�SURYLGH�WHOHFRPPXQLFDWLRQ�

VHUYLFHV�DQG�WHOHFRPPXQLFDWLRQ�VHUYLFHV�SURYLGHG�E\�FLWLHV�

DUH�SXEOLF�XWLOLWLHV���$QG�WKDW�DJDLQ�VKRXOG�UHVROYH�WKH�

PDWWHU���

$GGLWLRQDOO\��DV�ZH�ZHQW�LQWR�OHQJWK�LQ�WKH�

EULHIV��&KDSWHU�������DQG�&KDSWHU��������WKH�OLVW�RI�

PXQLFLSDO�XWLOLWLHV�LQ�������KDV�QHYHU�EHHQ�WKH�VDPH�DV�WKH�

XWLOLWLHV�WKDW�WKH�SXEOLF�YRWH�UHTXLUHPHQW�DSSOLHV�WR�XQGHU�

������������:KHQ�WKH\�ZHUH�ILUVW�DGRSWHG��WKH\�ZHUH�YHU\�

GLIIHUHQW���7KHUH�ZDV�VWUHHW�UDLOZD\V���7KHUH�ZHUH�DOO�VRUWV�

RI�WKLQJV�LQ�WKH�LQLWLDO�������RU�WKH�SUHFXUVRU�WR�WKH�

��������%XW�VLPSO\�SXW��,�ZRQ
W�VSHQG�DQ\�PRUH�WLPH��,
OO�

MXVW�JHQHUDOL]H��EXW�VLPSO\�SXW��WKH�SURYLVLRQV�RI�WKH�

PXQLFLSDO�XWLOLWLHV�LQ�������KDYH�QHYHU�EHHQ�FRQWHUPLQRXV�

ZLWK�WKH�VXUSOXV����RU�H[FXVH�PH��WKH�SURYLVLRQ�LQ�

������������7KH\
UH�MXVW�QRW�WKH�VDPH���

7KHUH
V�DOVR�EHHQ�VHYHUDO�GLVFXVVLRQV�ERWK�E\���

0U��6KRRN�DQG�E\�WKH�RSSRVLQJ�SDUWLHV�DERXW�WKH�&LW\
V�

LQWHQW�ZKHQ�LW�ILUVW�VWDUWHG�WKLV�V\VWHP���$QG�ZKLOH�WKH�

&LW\
V�LQWHQW�LV�LQVWUXFWLYH�EHFDXVH�LW
V�WKH�RSSRVLWH�RI�

ZKDW�WKH�&LW\�QRZ�FODLPV�LW
V�GRLQJ��UHVSHFWLYHO\�WKH�&LW\
V�
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%RZPDQ
V�5HVSRQVH�WR�&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

LQWHQW�RI�ZKHWKHU�LW�ZDV�FUHDWLQJ�RU�QRW�FUHDWLQJ�D�

PXQLFLSDO�XWLOLW\�IRU�WKH�SXUSRVHV�RI�&KDSWHU��������LWV�

FKDUWHUHG��LV�VLPSO\�LUUHOHYDQW���7KH�&LW\�GRHV�QRW�JHW�WR�

FKRRVH�ZKHWKHU�LW�FUHDWHV�D�PXQLFLSDO�XWLOLW\�VLPSO\�E\�

VD\LQJ��ZH�GLGQ
W�FUHDWH�D�PXQLFLSDO�XWLOLW\�KHUH�RU�VD\LQJ�

RQ�WKH�RWKHU�KDQG��ZH�GLG�FUHDWH�D�PXQLFLSDO�XWLOLW\�KHUH���

7KH�LQWHQW�LQ�FUHDWLRQ�LV�QRW�UHOHYDQW�WR�WKLV�&RXUW���

)LQDOO\��,�ZLOO�FLWH�D�SURYLVLRQ�RI�5&:������������

ZKLFK�,
G�OLNH�WR�EULQJ�XS�RQ�WKH�VFUHHQ���7LWOH����LV�WKH�

WLWOH�WKDW�GHDOV�ZLWK�SXEOLF�XWLOLWLHV�RXWVLGH�RI�WKH�

PXQLFLSDO�FRQWH[W���+RZHYHU��7LWOH����KDV�WKLV�SURYLVLRQ�LQ�

LW���7KLV�SURYLVLRQ�VD\V��DSSOLFDWLRQ�WR�PXQLFLSDO�XWLOLWLHV�

DQG�SURYLGHV�WKDW�QRWKLQJ�LQ�WKLV�WLWOH��DND��7LWOH�����

DXWKRUL]HV�WKH�SXEOLF�XWLOLW\�FRPPLVVLRQ�WR�PDNH�RU�HQIRUFH�

DQ\�RUGHU�DIIHFWLQJ�UDWHV��WROOV��\DGGD��\DGGD��\DGGD��

DIIHFWLQJ�DQ\�WHOHFRPPXQLFDWLRQV�OLQH��JDV�SODQW��HOHFWULFDO�

SODQW�V\VWHP��VHZDJH�RU�ZDWHU�V\VWHP�RZQHG�DQG�RSHUDWHG�E\�

DQ\�FLW\�RU�WRZQ�RU�WR�PDNH�RU�HQIRUFH�DQ\�RUGHU�UHODWLQJ�WR�

WKH�FLW\�RI�DQ\�WHOHFRPPXQLFDWLRQV�OLQH��VDPH�OLVW���%XW�DOO�

RWKHU�SURYLVLRQV�HQXPHUDWHG�KHUH�DQG�DSSOLHG�WR�SXEOLF�

XWLOLWLHV�RZQHG�E\�DQ\�FLW\�RU�WRZQ���

7KH�6XSUHPH�&RXUW�KDV�LQWHUSUHWHG�WKLV�VHFWLRQ�WR�

PHDQ�WKDW�WKH�XWLOLWLHV����WKH�FRPPLVVLRQ�XQGHU�WKLV�WLWOH�

GRHV�QRW�DSSO\�WR�PXQLFLSDO�XWLOLWLHV��DND��WKH�WKLQJV�WKDW�

DUH�OLVWHG�LQ�WKLV�VHFWLRQ��RQH�RI�ZKLFK�LV�
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%RZPDQ
V�5HVSRQVH�WR�&LW\
V�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

WHOHFRPPXQLFDWLRQV���$QG�UHVSHFWLYHO\��<RXU�+RQRU��\RX�GRQ
W�

HYHQ�QHHG�WR�JHW�KHUH�EHFDXVH�DJDLQ�WKLV�GRHVQ
W�FRQWURO�

RYHU�����������DQG�5HPLQJWRQ��������7KLV�LV�MXVW�IXUWKHU�

HYLGHQFH�WKDW�WKDW
V�WKH�FDVH��

7R�VXP�XS�ZLWK�P\�UHPDLQLQJ�WLPH��<RXU�+RQRU��,
G�

MXVW�VD\�WKLV���7KH�&RXUW�KDV�D�VLPSOH�VWDWXWRU\�WHVW�WKDW�

LV�LQ�WKH�FXUUHQW�GD\�5&:�����������WR�DSSO\���7KDW�WHVW��DV�

UHOHYDQW�KHUH��PHDQV�WKDW�DQ\WKLQJ�LV�D�SXEOLF�XWLOLW\�LI�LW�

LV�VLPLODU�RU�GLVVLPLODU�WR�D�WHOHJUDSK�SODQW����WHOHJUDSK�

RU�WHOHSKRQH�SODQW�RU�OLQHV���5HVSHFWLYHO\��WKHUH
V�QR�ZD\�

RXW�RI�WKDW�GHILQLWLRQ�IRU�WKH�&LW\��ZKLFK�LV�ZK\�WKH\
YH�

WULHG�VR�KDUG�WR�PLQLPL]H�LW�WKURXJKRXW�WKHLU�EULHILQJ�DQG�

KHUH�WRGD\��WKDW�GHILQLWLRQ�LV�WKH�DSSOLFDEOH�GHILQLWLRQ�LQ�

WKH�5&:�DQG�LW�WUXPSV�HYHU\�FLWDWLRQ�WR�DXWKRULW\�WKDW�WKH�

&LW\
V�FLWHG�EHFDXVH�QRQH�RI�WKH�RWKHU����QRWKLQJ�HOVH�

LQWHUSUHWV�WKH�VWDWXWH���,Q�IDFW��WKH�&LW\�KDVQ
W�HYHQ�FLWHG�

DQ\WKLQJ�WKDW�LQWHUSUHWV�������WKH�SURYLVLRQ�WKDW�LW�UHOLHV�

RQ���7KHUH
V�VLPSO\�QRWKLQJ�FLWHG�E\�WKH�&LW\�WKDW�

LQWHUSUHWV�WKH�UHOHYDQW�VWDWXWRU\�SLHFHV�KHUH���:H�KDYH�

FLWHG�WKRVH�DQG�WKRVH�VXSSRUW�0U��%RZPDQ�DQG�0U��6KRRN
V�

PRWLRQV�IRU�VXPPDU\�MXGJHPHQW���

$QG�EDVHG�RQ�WKDW��ZH�UHTXHVW�WKDW�WKH�&RXUW�JUDQW�

RXU�PRWLRQV��RXU�SDUWLDO�PRWLRQV�IRU�VXPPDU\�MXGJHPHQW��DQG�

GHQ\�WKH�&LW\
V�LQ�LWV�HQWLUHW\���7KDQN�\RX���

7+(�&2857���7KDQN�\RX���2ND\���,�WKLQN�\RX�
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&LW\
V�5HEXWWDO�IRU�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW
��

UHVHUYHG�WKUHH�PLQXWHV��

05��&+5,67,(���,�GLG��<RXU�+RQRU���7KDQN�\RX���

7+(�&2857���/HW�PH�NQRZ�ZKHQ�\RX
UH�UHDG\���

05��&+5,67,(���,
P�UHDG\���

7+(�&2857���$OO�ULJKW���*R�DKHDG���

05��&+5,67,(���7KLV�LV�WKH�VWDWXWH�WKDW�GLFWDWHV�

WKH�RXWFRPH�RI�WKLV�PRWLRQ��DQG�LW�LV�5&:������������ZKLFK�,�

WDONHG�DERXW�DW�WKH�RXWVHW���

7KH�ODQJXDJH�LQ������LV�QRW�DPELJXRXV�DQG�QR�RQH�

KDV�DVVHUWHG�RWKHUZLVH���,W�UHIHUV�WR�DQ\�SURSHUW\���$Q\�

PHDQV�DOO���1R�OLPLWDWLRQV���7KH�WHVW�LQ������LV�WKDW�WKLV�

SURSHUW\�PXVW�EH�GHHPHG�VXUSOXV�DQG�QR�ORQJHU�QHFHVVDU\��DQG�

WKDW�LV�ZKDW�KDV�EHHQ�GHWHUPLQHG�LQ�WKLV�FDVH�DQG�WKHUH�LV�

QRW�HYLGHQFH�LQ�WKLV�UHFRUG�WKDW�ZRXOG�SHUPLW�\RX�WR�

GHWHUPLQH�WKDW�WKDW�GHFLVLRQ�ZDV�DUELWUDU\�DQG�FDSULFLRXV���

,�ZDQW�WR�SRLQW�RXW�DV�ZHOO�WKDW�&/,&.��LV�QRW�WKH�

DVVHW���&/,&.��LV�D�EXVLQHVV�XQLW���,W�LV�D�EXVLQHVV�XQLW�RI�

7DFRPD�3RZHU���7KH�8WLOLW\�%RDUG�DQG�WKH�&LW\�&RXQFLO�KDYH�

GHFLGHG�WKDW�WKH\�DUH�JRLQJ�WR�HQG�WKDW�EXVLQHVV�XQLW���7KH�

&LW\�&RXQFLO�DQG�WKH�8WLOLW\�%RDUG�KDYH�WKH�GLVFUHWLRQ�WR�

PDNH�H[DFWO\�WKDW�GHFLVLRQ��

,I�&/,&.��FHDVHV�RSHUDWLRQ��ZKDW�XWLOLW\�ZRXOG�

VWLOO�H[LVW"��7KH�FRXUW�JRW�LW�ULJKW�LQ�&RDWHV���7KH\�

FKDUDFWHUL]HG�H[DFWO\�ZKDW�WKHVH�ILEHUV�DUH���7KH\�DUH�

VXUSOXV���7KH\�DUH�H[FHVV���7KH\�ZHUH�RULJLQDOO\�XVHG�
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

EHFDXVH�WKH\�ZHUH�DGGLWLRQV����WKH\�DGGHG�YDOXH�WR�WKH�

GHOLYHU\�RI�HOHFWULF�XWLOLW\�VHUYLFHV���7KH\
UH�QR�ORQJHU�

QHHGHG�IRU�WKDW���7KH\�KDYH�EHHQ�GHHPHG�VXUSOXV�DQG�QRQ��

HVVHQWLDO���

,Q�WHUPV�RI�UHOHYDQW�FDVH�ODZ��WKH�%UHPHU�GHFLVLRQ�

LV�QRW�WKH�FDVH�WR�ORRN�DW���%UHPHU�ZDV�GHFLGHG����\HDUV�

EHIRUH�5&:�����������ZDV�HQDFWHG���7KH�VWDWXWRU\�ODQJXDJH�DW�

LVVXH�LQ�%UHPHU�LV�IDU�EURDGHU�WKDQ�WKH�ODQJXDJH�DQ\ZKHUH�LQ�

����������RU��������$QG�VSHFLILFDOO\�LQ�WKDW�FDVH�KDG�

ODQJXDJH�WKDW�WDONHG�DERXW��TXRWH��DQ\�VLPLODU�RU�GLVVLPLODU�

XWLOLW\�RU�V\VWHP���7KDW
V�LQ�WKH�%UHPHU�FDVH���,W�KDV�

QRWKLQJ�WR�GR�ZLWK�WKH�DQDO\VLV�KHUH���

7KH�,VVDTXDK�YHUVXV�7HOHSURPSWHU�FDVH�KHOG�WKDW�

FDEOH�ZDV�QRW�D�XWLOLW\���&/,&.��LV�D�FDEOH�QHWZRUN��HYHQ�LI�

&/,&.��LV�D�XWLOLW\��LW
V�WKH�SURSHUW\�WKDW�LV�EHLQJ�GHHPHG�

VXUSOXVHG�DQG������LV�WKH�UHOHYDQW�VWDWXWH�WR�DSSO\�DQG�

HYDOXDWH���7KDQN�\RX��<RXU�+RQRU��

7+(�&2857���7KDQN�\RX���

7KLV�LV�D�GHFLVLRQ�WKDW�KDV�ZHLJKHG�KHDYLO\�RQ�PH�

IRU�DW�OHDVW�D�FRXSOH�RI�ZHHNV�JRLQJ�EDFN�DQG�IRUWK���$QG�,�

ZDQWHG�WR�H[SODLQ�D�OLWWOH�ELW�LQ�PRUH�GHSWK�WKH�EDVLV�IRU�

P\�UXOLQJ�EHFDXVH�ZH�GR�KDYH�PHGLD�DQG�PHPEHUV�RI�WKH�SXEOLF�

SUHVHQW�DQG�,�WKLQN�LW
V�LPSRUWDQW�IRU�SHRSOH�WR�XQGHUVWDQG�

ZKDW
V�KDSSHQLQJ�LQ�WKHLU�FRXUW���6R�,
P�JRLQJ�WR�GR�P\�EHVW�

WR�JLYH�P\�IXOO�EDVLV�IRU�WKH�GHFLVLRQ�WRGD\���
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

7KLV�PDWWHU�FRPHV�EHIRUH�WKH�&RXUW�RQ�WKH�SDUWLHV
�

PRWLRQV�IRU�IXOO�RU�SDUWLDO�VXPPDU\�MXGJHPHQW���6XPPDU\�

MXGJHPHQW�PRWLRQV�KDYH�WKH�SRWHQWLDO�WR�HQG�D�FDVH�ZLWKRXW�D�

WULDO���6R�WKH�VWDQGDUG�WKDW�WKH�SDUWLHV�PXVW�PHHW�LQ�RUGHU�

IRU�VXFK�PRWLRQV�WR�EH�JUDQWHG�LV�YHU\�KLJK���

8QGHU�&5�����WKH�UXOH�JRYHUQLQJ�VXPPDU\�MXGJHPHQW��

D�SDUW\�PXVW�HVWDEOLVK�WKDW�QR�JHQXLQH�LVVXHV�RI�PDWHULDO�

IDFW�H[LVW�WKDW�PXVW�EH�SUHVHUYHG�IRU�WULDO�RU�WKH�FRXUW�

PXVW�GHQ\�WKH�PRWLRQ���

7KH�&RXUW�KDV�UHYLHZHG�KXQGUHGV�LI�QRW�WKRXVDQGV�

RI�SDJHV�LQ�SUHSDUDWLRQ�IRU�WRGD\
V�KHDULQJ���7KLV�LQFOXGHV�

PXOWLSOH�VWDWXWHV��SRUWLRQV�RI�WKH�&LW\�&KDUWHU��UHOHYDQW�

FDVH�ODZ��DQG�QXPHURXV�EULHIV�DQG�VXSSRUWLQJ�GRFXPHQWV�

SURYLGHG�E\�WKH�SDUWLHV���7KH�&RXUW�KDV�DOVR�QRZ�KHDUG�RUDO�

DUJXPHQW�E\�WKH�SDUWLHV���

%DVHG�RQ�WKH�&RXUW
V�GRFXPHQW�UHYLHZ�DQG�WKH�

SDUWLHV
�RUDO�DUJXPHQWV��WKH�&RXUW�KDV�FRPH�WR�VRPH�JHQHUDO�

OHJDO�FRQFOXVLRQV���$QG�WKLV�LV�PRUH�DORQJ�WKH�OLQHV�RI�D�

VXPPDU\�RI�WKH�VWDWH�RI�WKH�ODZ���

1R������)LUVW�FODVV�FKDUWHU�FLWLHV�VXFK�DV�7DFRPD��

KDYH�EURDG�GLVFUHWLRQ�ZKHQ�LW�FRPHV�WR�WKH�H[HUFLVH�RI�WKHLU�

SURSULHWDU\�SRZHUV���7KHVH�FLWLHV�PD\�H[HUFLVH�WKHLU�

EXVLQHVV�IXQFWLRQV�LQ�PXFK�WKH�VDPH�ZD\�DV�SULYDWH�HQWLWLHV���

7KH�RSHUDWLRQ�RI�D�SXEOLF�XWLOLW\�ZRXOG�EH�DQ�H[HUFLVH�RI�D�

FLW\
V�SURSULHWDU\�SRZHU���
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

1R������$SSOLFDEOH�VWDWXWHV�DQG�FDVHV�GR�QRW�

H[SUHVVO\�GHILQH�WKH�WHUP�SXEOLF�XWLOLW\���

1R������&XUUHQW�ODZ�GRHV�QRW�H[SUHVVO\�DOORZ�RU�

SURKLELW�ILUVW�FODVV�FKDUWHU�FLWLHV�VXFK�DV�7DFRPD�WR�

SURYLGH�WHOHFRPPXQLFDWLRQ�VHUYLFHV���

1R������&XUUHQW�ODZ�DOVR�GRHV�QRW�H[SUHVVO\�

UHTXLUH�WKDW�FLWLHV�SURYLGH�WHOHFRPPXQLFDWLRQ�VHUYLFHV�RQO\�

LQ�WKH�IRUP�RI�SXEOLF�XWLOLWLHV���,Q�WKHRU\��FLWLHV�FRXOG�

RIIHU�WHOHFRPPXQLFDWLRQ�VHUYLFHV�LQ�WKH�IRUP�RI�D�PXQLFLSDO�

VHUYLFH�SXUVXDQW�WR�5&:���$����������

1R������7KH�7DFRPD�&LW\�&KDUWHU�6HFWLRQ������

SURYLGHV�WKDW�WKH�&LW\�VKDOO�SRVVHVV�DOO�WKH�SRZHUV�JUDQWHG�

WR�FLWLHV�E\�VWDWH�ODZ�WR�RSHUDWH�SXEOLF�XWLOLWLHV�IRU�

VXSSO\LQJ�ZDWHU��OLJKW��KHDW��SRZHU��WUDQVSRUWDWLRQ��DQG�

VHZDJH�DQG�UHIXJH�FROOHFWLRQ���1R�H[SUHVVHG�DXWKRUL]DWLRQ�WR�

SURYLGH�WHOHFRPPXQLFDWLRQV�VHUYLFHV�DV�D�SXEOLF�XWLOLW\�LV�

LQFOXGHG�LQ�WKH�FKDUWHU���

1R�����WKH�&RXUW�RI�$SSHDOV�'LYLVLRQ�7ZR�UHFHQWO\�

LVVXHG�LWV�XQSXEOLVKHG�GHFLVLRQ�LQ�WKH�FDVH�RI�&RDWHV��

&�R�D�W�H�V��YHUVXV�&LW\�RI�7DFRPD������:HVWODZ�������������

WKLV�FRXUW�QRWHV�WKDW�EHFDXVH�WKH�GHFLVLRQ�LV�XQSXEOLVKHG��

LW�LV�QRW�PDQGDWRU\�DXWKRULW\���+RZHYHU��LW�FDQ�EH�

FRQVLGHUHG�DV�SHUVXDVLYH�DXWKRULW\���

1R������,Q�&RDWHV��WKH�&RXUW�RI�$SSHDOV�GHWHUPLQHG�

WKDW�WKH�&/,&.��1HWZRUN�LV�XVLQJ�WKH�H[FHVV�FDSDFLW\�RI�WKH�
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

HOHFWULF�XWLOLW\
V�H[LVWLQJ�LQIUDVWUXFWXUH�DQG�LV�QRW�D�

VHSDUDWH�XWLOLW\�IURP�WKH�HOHFWULF�XWLOLW\���7KH�&RXUW�RI�

$SSHDOV�FKDUDFWHUL]HG�WKH�&/,&.��1HWZRUN�DV�D�TXRWH��XQTXRWH�

EHWWHUPHQW�RI�7DFRPD�3RZHU���

1R������5&:�����������SURYLGHV�WKDW�ZKHQ�D�&LW\�

GHWHUPLQHV�WKDW�DQ\�SURSHUW\�RULJLQDOO\�DFTXLUHG�IRU�SXEOLF�

XWLOLW\�SXUSRVHV�LV�VXUSOXV�WR�WKH�&LW\
V�QHHGV�DQG�LV�QRW�

UHTXLUHG�IRU�SURYLGLQJ�FRQWLQXHG�SXEOLF�XWLOLW\�VHUYLFH���

7KH�&LW\��DIWHU�D�KHDULQJ��FDXVH�VXFK�SURSHUW\�WR�EH�OHDVHG�

ZLWKRXW�WKH�SXEOLF�YRWH�WKDW�ZRXOG�RWKHUZLVH�EH�UHTXLUHG�

XQGHU�5&:�������������

1R������7KH�7DFRPD�&LW\�&KDUWHU�6HFWLRQ�����

SURYLGHV�WKDW�WKH�&LW\�VKDOO�QHYHU�OHDVH�DQ\�XWLOLW\�V\VWHP�

RU�SDUWV�WKHUHRI�HVVHQWLDO�WR�FRQWLQXHG�HIIHFWLYH�XWLOLW\�

VHUYLFH�XQOHVV�DQG�XQWLO�VXFK�GLVSRVDO�LV�DSSURYHG�E\�D�

PDMRULW\�YRWH���7KH�&RXUW�PXVW�DSSO\�WKLV�ODZ�VXFK�DV�LW�LV�

WR�WKH�IDFWV�WKDW�KDYH�EHHQ�SUHVHQWHG���

7KH�ILUVW�TXHVWLRQ�WKDW�PXVW�EH�DGGUHVVHG�LV�

ZKHWKHU�WKH�&/,&.��1HWZRUN�LV��LQ�IDFW��D�SXEOLF�XWLOLW\���

7KLV�LVVXH�ZDV�YLJRURXVO\�DUJXHG�E\�DOO�SDUWLHV���%DVHG�RQ�

WKH�&RXUW
V�UHYLHZ�RI�WKH�HYLGHQFH�DQG�KHDULQJ�WKH�RUDO�

DUJXPHQW�WKDW�KDV�EHHQ�SUHVHQWHG��WKH�&RXUW�ILQGV�DV�

IROORZV���

1R������7KHUH�LV�QR�GLVSXWH�WKDW�738�LV�D�SXEOLF�

XWLOLW\���
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

1R������7KHUH�LV�QR�GLVSXWH�WKDW�WKH�&/,&.��

1HWZRUN�LV�D�WHOHFRPPXQLFDWLRQV�V\VWHP�WKDW�RSHUDWHV�RQ�WKH�

H[FHVV�FDSDFLW\�RI�738
V�HOHFWULF�XWLOLWLHV�H[LVWLQJ�

LQIUDVWUXFWXUH���

1R������7KHUH�LV�QR�GLVSXWH�WKDW�WKH�&/,&.��

1HWZRUN�ZDV�QHYHU�IRUPDOO\�GHGLFDWHG�DV�D�SXEOLF�XWLOLW\���

1R������7KHUH�LV�DOVR�QR�GLVSXWH�WKDW�DFFRUGLQJ�WR�

WKH�&LW\�RI�7DFRPD�2UGLQDQFH�������WKH�&LW\
V�SXUSRVHV�LQ�

FUHDWLQJ�WKH�&/,&.��1HWZRUN�ZHUH�WR�LPSURYH�VXEVWDWLRQ�

FRPPXQLFDWLRQV��DXWRPDWHG�PHWHU�UHDGLQJ��DXWRPDWHG�ELOOLQJ��

DXWRPDWHG�ELOO�SD\PHQW��GHPDQG�VLGH�PDQDJHPHQW�IXQFWLRQV��

SURYLVLRQ�RI�LQIRUPDWLRQ�WR�FXVWRPHUV��GLVWULEXWLRQ�

DXWRPDWLRQ��UHPRWH�WXUQ�RQ�WXUQ�RII�IRU�HOHFWULF�DQG�ZDWHU�

FXVWRPHUV��DQG�&LW\�JRYHUQPHQW�FRPPXQLFDWLRQ�IXQFWLRQV��DQG�

WR�SURYLGH�FDEOH�79�VHUYLFH��WUDQVSRUW�RI�VLJQDOV�IRU�

VHUYLFH�SURYLGHUV�RIIHULQJ�WHOHFRPPXQLFDWLRQ�VHUYLFHV��YLGHR�

RQ�GHPDQG��KLJK�VSHHG�GDWD�DQG�ZLUHG�DQG�ZLUHOHVV�

WHOHFRPPXQLFDWLRQ�VHUYLFHV�DQG�LQWHUQHW�DFFHVV�VHUYLFH���7KH�

ILUVW�QLQH�SXUSRVHV�DUH�VSHFLILFDOO\�UHODWHG�WR�SURYLVLRQ�RI�

HOHFWULF�DQG�ZDWHU�XWLOLW\�VHUYLFHV���

1R������2UGLQDQFH�������FLWHV�GLUHFWO\�WR�5&:�

����������IRU�WKH�&LW\
V�DXWKRULW\�WR��TXRWH��FRQVWUXFW�DQG�

RSHUDWH�ZRUNV�DQG�IDFLOLWLHV�IRU�WKH�SXUSRVH�RI�IXUQLVKLQJ�

DQ\�SHUVRQV�ZLWK�HOHFWULFLW\�DQG�RWKHU�PHDQV�RI�SRZHU�DQG�WR�

UHJXODWH�DQG�FRQWURO�WKH�XVH�WKHUHRI�RU�OHDVH�DQ\�HTXLSPHQW�
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

RU�DFFHVVRULHV�QHFHVVDU\�DQG�FRQYHQLHQW�IRU�WKH�XVH�WKHUHRI���

(QG�TXRWH���

1R������7KH�FRPSRQHQWV�DQG�HTXLSPHQW�XVHG�WR�

FUHDWH�WKH�&/,&.��1HWZRUN�ZHUH�SDLG�IRU�ZLWK�XWLOLW\�ERQGV���

1R������,I�WKH�&LW\�KDG�FUHDWHG�&/,&.��DV�D�

VWDQG�DORQH�SXEOLF�XWLOLW\��LW�ZRXOG�KDYH�YLRODWHG�WKH�&LW\�

&KDUWHU�6HFWLRQ�������

%DVHG�RQ�WKHVH�ILQGLQJV��WKH�&RXUW�FRQFOXGHV�DV�D�

PDWWHU�RI�ODZ�WKDW�WKH�&/,&.��1HWZRUN�LV�QRW�D�VWDQG�DORQH�

XWLOLW\���

7KH�&RXUW�FRQFOXGHV�DV�D�PDWWHU�RI�ODZ�WKDW�WKH�

&/,&.��1HWZRUN�LV�SURSHUW\�RULJLQDOO\�DFTXLUHG�IRU�SXEOLF�

XWLOLW\�SXUSRVHV�XQGHU�5&:�����������DQG�D�SDUW�RI�D�XWLOLW\�

V\VWHP�XQGHU�7DFRPD�&LW\�&KDUWHU�6HFWLRQ�������

7KH�DQDO\VLV�GRHV�QRW�HQG�KHUH���

8QGHU�5&:������������LQ�RUGHU�IRU�WKH�&LW\�WR�EH�

DEOH�WR�OHDVH�SURSHUW\�RULJLQDOO\�DFTXLUHG�IRU�SXEOLF�

XWLOLW\�SXUSRVHV�ZLWKRXW�WULJJHULQJ�D�SXEOLF�YRWH��WKH�

SURSHUW\�PXVW�EH�VXUSOXVHG�WR�WKH�&LW\
V�QHHGV�DQG�PXVW�QRW�

EH�UHTXLUHG�IRU�FRQWLQXHG�SXEOLF�XWLOLW\�VHUYLFH���

6LPLODUO\��XQGHU�WKH�&LW\�&KDUWHU�6HFWLRQ������LQ�

RUGHU�IRU�WKH�&LW\�WR�EH�DEOH�WR�OHDVH�SURSHUW\�WKDW�LV�D�

SDUW�RI�D�XWLOLW\�V\VWHP�ZLWKRXW�WULJJHULQJ�WKH�SXEOLF�YRWH��

WKH�SURSHUW\�PXVW�QRW�EH�HVVHQWLDO�WR�FRQWLQXHG�HIIHFWLYH�

XWLOLW\�VHUYLFH���
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

,Q�WKLV�FDVH��WKH�&LW\�RI�7DFRPD�KDV�DOUHDG\�

SDVVHG�UHVROXWLRQV���������������DQG�8������ILQGLQJ�WKDW�

&/,&.��LV�VXUSOXV�DQG�QRW�HVVHQWLDO���

$QG�,�ZDQW�WR�EH�YHU\�FOHDU�RQ�WKLV��EHFDXVH�WKH�

&LW\�KDV�DOUHDG\�SDVVHG�WKHVH�UHVROXWLRQV��WKH�&RXUW�FDQQRW�

VLPSO\�VXEVWLWXWH�LWV�MXGJHPHQW�IRU�WKDW�RI�WKH�&LW\�

&RXQFLO
V���7KH�&RXUW�FDQ�RQO\�UHYLHZ�WKH�&LW\
V�GHFLVLRQV�

XVLQJ�WKH�DUELWUDU\�DQG�FDSULFLRXV�VWDQGDUG���,Q�RWKHU�

ZRUGV��WKH�&RXUW�PXVW�GHFLGH�LI�WKH�FRXQFLO
V�GHFLVLRQV�ZHUH�

ZLOOIXO�DQG�XQUHDVRQLQJ�RU�ZLWKRXW�FRQVLGHUDWLRQ�RI�DQG�LQ�

GLVUHJDUG�RI�IDFWV�RU�FLUFXPVWDQFHV���

,Q�DOO�WKUHH�RI�WKH�UHVROXWLRQV��WKH�&LW\�

DFNQRZOHGJHG�WKDW�ZLWKLQ�IRXU�\HDUV�IROORZLQJ�GHSOR\PHQW�RI�

VPDUW�PHWHUV�WKH�PHWHUV�EHJDQ�WR�IDLO�FDXVLQJ�FRPPXQLFDWLRQ�

HUURUV��LQFUHDVHG�FRVWV��LQFUHDVHG�UHSDLUV��DQG�IDLOXUHV�WR�

PHDVXUH�HOHFWULFDO�FRQVXPSWLRQ���7KH�&LW\�DFNQRZOHGJHG�WKDW�

LQ�WKH�PLG�WR�ODWH�����
V�ZLUHOHVV�WHFKQRORJ\�RYHUWRRN�ZLUH�

FRPPXQLFDWLRQ�LQ�WKH�HOHFWULF�XWLOLW\�LQGXVWU\���0RUH�

LPSRUWDQWO\�IRU�&/,&.���WKH�&LW\�DFNQRZOHGJHG�WKDW�FRQVXPHUV�

VKLIWHG�IURP�SUHGRPLQDQWO\�FDEOH�SURJUDPPLQJ�VHUYLFHV�WR�

LQWHUQHW�DFFHVV�VHUYLFHV�ZKLOH�RSHUDWLRQDO�FRVWV�IRU�&/,&.��

LQFUHDVHG�VLJQLILFDQWO\���3XW�VLPSO\��WKH�&/,&.��1HWZRUN�KDG�

EHFRPH�RXWGDWHG��

%DVHG�RQ�WKHVH�FRQVLGHUDWLRQV��WKH�&LW\�RSWHG�WR�

FKDQJH�LWV�EXVLQHVV�PRGHO�HVVHQWLDOO\�WXUQLQJ�WKH�RSHUDWLRQ�
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

RI�WKH�&/,&.��1HWZRUN�RYHU�WR�D�WKLUG�SDUW\�FDEOH�79�DQG�RU�

,QWHUQHW�DFFHVV�SURYLGHU���7KH�&LW\�GHFODUHG�WKDW�&/,&.�
V�

DVVHWV�DQG�WKH�H[FHVV�FDSDFLW\�RI�WKH�+)&�1HWZRUN�ZHUH�

VXUSOXVHG�WR�WKH�QHHGV�RI�7DFRPD�3RZHU�DQG�7DFRPD�3XEOLF�

8WLOLWLHV�DQG�ZHUH�QRW�UHTXLUHG�IRU�RU�HVVHQWLDO�WR�

FRQWLQXHG�SXEOLF�XWLOLW\�VHUYLFH�RU�HIIHFWLYH�XWLOLW\�

VHUYLFH���

5HVROXWLRQ�������UHSHDWHG�PDQ\�RI�WKH�&LW\
V�

ILQGLQJV�LQFOXGLQJ�WKH�ILQGLQJ�WKDW�&/,&.�
V�DVVHWV�LQ�WKH�

H[FHVV�FDSDFLW\�RI�WKH�+)&�QHWZRUN�ZHUH�VXUSOXVHG�WR�WKH�

QHHGV�RI�7DFRPD�3RZHU��7DFRPD�3XEOLF�8WLOLWLHV�DQG�WKH�&LW\�

DQG�ZHUH�QR�ORQJHU�UHTXLUHG�IRU�FRQWLQXHG�SXEOLF�XWLOLW\�

VHUYLFH���

7KH�&RXUW�QRWHV�WKDW�EHIRUH�SDVVLQJ�WKHVH�

UHVROXWLRQV��WKH�&LW\�FRQVLGHUHG�DQ�DQDO\VLV�GRQH�E\�&7&�

7HFKQRORJ\�DQG�(QHUJ\��KHOG�SXEOLF�KHDULQJV�DQG�WRRN�SXEOLF�

WHVWLPRQ\�LQFOXGLQJ�WHVWLPRQ\�IURP�0U��6KRRN���7KH�&LW\�

DUJXHV�WKDW�LWV�UHVROXWLRQV�ZHUH�UHDVRQDEOH���

2Q�WKH�RWKHU�KDQG��SODLQWLII�6KRRN�SURYLGHV�

HYLGHQFH�WDNHQ�IURP�WKH�&LW\
V������WR������DGRSWHG�EXGJHW�

VWDWLQJ�WKDW�7DFRPD�3XEOLF�8WLOLWLHV�SURYLGHG�VHUYLFHV�WKDW�

DUH��TXRWH��YLWDO�WR�RXU�TXDOLW\�RI�OLIH��XQTXRWH���738
V�

PLVVLRQ�VWDWHPHQW�VSHFLILFDOO\�PHQWLRQV�WKH�&/,&.��1HWZRUN�

DQG�WKH�WHOHFRPPXQLFDWLRQ�VHUYLFHV�WKDW�LW�SURYLGHV���

3ODLQWLII�%RZPDQ�DUJXHV�WKDW�WKH�&LW\
V�GHFLVLRQV�
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

DUH�DUELWUDU\�DQG�FDSULFLRXV�EHFDXVH�WKH�&/,&.��1HWZRUN�RQFH�

LW�LV�WXUQHG�RYHU�WR�WKH�WKLUG�SDUW\�ZLOO�FRQWLQXH�WR�RIIHU�

WKH�VDPH�H[DFW�WHOHFRPPXQLFDWLRQ�VHUYLFHV�DV�LW�GRHV�QRZ�

WKXV�GHPRQVWUDWLQJ�WKDW�LW�LV�QRW�VXUSOXV���

7KH�&RXUW�ILQGV�WKDW�WKH�SODLQWLIIV�KDYH�QRW�

SUHVHQWHG�DQ\�HYLGHQFH�WKDW�WKH�&LW\�GLG�QRW�FRQVLGHU�WKHVH�

DQG�VLPLODU�DUJXPHQWV�LQ�SDVVLQJ�LWV�UHVROXWLRQV���7KHUH�KDV�

EHHQ�QR�HYLGHQFH�SUHVHQWHG�WKDW�WKH�&LW\
V�GHFLVLRQV�ZHUH�

ZLOOIXO�RU�XQUHDVRQLQJ�RU�WKDW�WKH�&LW\�PDGH�LWV�GHFLVLRQ�

ZLWKRXW�FRQVLGHUDWLRQ�RI�DQG�LQ�GLVUHJDUG�RI�IDFWV�DQG�

FLUFXPVWDQFHV���

7KH�SODLQWLIIV�KDYH�IDLOHG�WR�UDLVH�JHQXLQH�LVVXHV�

RI�PDWHULDO�IDFWV�RQ�WKLV�LVVXH�RI�ZKHWKHU�WKH�&LW\
V�

GHFLVLRQV�ZHUH�DUELWUDU\�RU�FDSULFLRXV���7KH�&RXUW�KDV�QR�

EDVLV�WR�LQYDOLGDWH�WKH�&LW\
V�GHFLVLRQV��DQG�DV�VXFK��WKH�

&LW\
V�UHVROXWLRQV�PXVW�VWDQG���

%HFDXVH�WKH�&LW\�LV�GHWHUPLQHG�WKDW�&/,&.�
V�

DVVHWV�DQG�WKH�H[FHVV�FDSDFLW\�DUH�VXUSOXV�DQG�QRW�

HVVHQWLDO��WKH�SXEOLF�YRWH�UHTXLUHPHQWV�LQ�5&:�����������DQG�

7DFRPD�&LW\�&KDUWHU�6HFWLRQ�����DUH�QRW�WULJJHUHG���

2Q�WKH�VXEMHFW�RI�0U��6KRRN
V�&RQVXPHU�3URWHFWLRQ�

$FW��WKH�&LW\�FRUUHFWO\�SRLQWV�RXW�WKDW�WKH�DFW�GRHV�QRW�

DSSO\�WR�PXQLFLSDO�FRUSRUDWLRQV���7KH�&RXUW�ZRXOG�GLUHFW�WKH�

SDUWLHV�WR�WKH�FDVH�RI�:DVKLQJWRQ�1DWXUDO�*DV�&RPSDQ\�YHUVXV�

3XEOLF�8WLOLW\�'LVWULFW�1R����RI�6QRKRPLVK�&RXQW\���7KDW�LV�
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

IRXQG�DW����:Q��QG�SDJHV����WKURXJK������

7KH�&RXUW�PXVW�GLVPLVV�WKH�&3$�FODLP�DQG�EDVHG�RQ�

WKH�IRUHJRLQJ��WKH�&RXUW�ZLOO�JUDQW�WKH�&LW\
V�PRWLRQ�DQG�

GHQ\�WKH�SODLQWLIIV
�PRWLRQV���

,I�WKH�SDUWLHV�FRXOG�SOHDVH�ZRUN�RQ�VRPH�SURSRVHG�

RUGHUV���

05��&+5,67,(���<RXU�+RQRU��ZH�VXEPLWWHG��ZLWK�RXU�

PRWLRQ��SURSRVHG�RUGHUV�YHU\�VLPSOH�DQG�VWUDLJKWIRUZDUG���,�

WKLQN�LW�OLVWV�HYHU\WKLQJ���,
OO�VKRZ�LW�WR�FRXQVHO���7KH�

UHFLWDWLRQ�DW�WKH�HQG�LV�WKDW�WKH�GHIHQGDQW�&LW\�RI�7DFRPD
V�

PRWLRQ�IRU�VXPPDU\�MXGJHPHQW�LV�JUDQWHG�DQG�SODLQWLIIV
�

FODLPV�DJDLQVW�GHIHQGDQW�DUH�GLVPLVVHG�ZLWK�SUHMXGLFH�LQ�

WKHLU�HQWLUHW\�LV�WKH�VLPSOH�FRQFOXVLRQ���%XW�,
OO�VKRZ�LW�

WR�FRXQVHO��

05��9$1�$/67<1(���<RXU�+RQRU��ZLWK�UHVSHFW��ZH�

ZRXOG�OLNH�D�PRUH�GHWDLOHG�RUGHU�WKDW�LQFOXGHV�DOO�RI�WKH�

ILQGLQJV�WKDW�\RX�PDGH�IURP�WKH�EHQFK��

05��&+5,67,(���<RXU�+RQRU��,
P�JRLQJ�WR�VD\�WKLV�

ZLWK�UHVSHFW�WR�WKDW���&HUWDLQO\�ZKDW�\RX�KDYH�VDLG�LV�YHU\�

LQVWUXFWLYH�DQG�KHOSIXO��DOO�RI�ZKLFK�KDV�EHHQ�WDNHQ�GRZQ�

DQG�,
P�VXUH�ZRXOG�EH�SDUW�RI�DQ\�DSSHOODWH�UHFRUG���7KH�

DSSHDOV�FRXUW��EHFDXVH�WKH\�UHYLHZ�WKLV�GH�QRYR��DUH�QRW�

IRQG�RI�KDYLQJ�OHQJWK\�ILQGLQJV�DQG�FRQFOXVLRQV�QHFHVVDULO\�

VHW�IRUZDUG�LQ�WKH�VLPSOH�RUGHU�UHIOHFWLQJ�WKH�RXWFRPH���

6R�UHVSHFWLYHO\��,�WKLQN�WKDW�ZKDW�\RX
YH�VDLG�LV�
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

ZHOO�GRFXPHQWHG��ZRXOG�EH�SDUW�RI�DQ\�UHFRUG��DQG�ZRXOG�EH�

FRQVLGHUHG�IRU�ZKDWHYHU�ZHLJKW�WKH�FRXUW�PLJKW�JLYH�LW��EXW�

,�GRQ
W�WKLQN�LW
V�DSSURSULDWH�WR�SXW�LQ�DQ�RUGHU���

05��9$1�$/67<1(���<RXU�+RQRU��\RXU�H[DFW�

UDWLRQDOHV�IRU�JUDQWLQJ�RU�GHQ\LQJ�WKHVH�PRWLRQV�DQG�WKH�

SLHFHV�WKHUHRI�DUH�KLJKO\�UHOHYDQW�WR�DQ�DSSHOODWH�UHYLHZ�

KHDULQJ�DQG�,�WKLQN�WKDW�<RXU�+RQRU�ZHQW�WR�VXFK�D�JUHDW�

H[WHQW�WR�FDUHIXOO\�OD\�RXW�KHU�UHDVRQLQJ�KHUH��WKDW�VKRXOG�

EH�UHIOHFWHG�LQ�WKH�RUGHU���:H�FDQ�VLPSO\�JHW�WKH�WUDQVFULSW�

DQG�WKHQ�D�ZHHN�RU�WZR�IURP�QRZ�VXEPLW�WKH�RUGHU�RI�

SUHVHQWDWLRQ�KHDULQJ�WKDW�H[DFWO\�WUDFNV�ZKDW�<RXU�+RQRU�

VDLG�KHUH���

05��6+22.���<RXU�+RQRU��,�DJUHH�ZLWK�%RZPDQ�

DWWRUQH\�DOVR��<RXU�+RQRU���6SHFLILFDOO\�,�WKLQN�LW
V�YHU\�

LPSRUWDQW�WKDW�ZH�GRFXPHQW�WKH�WKLQJV�WKDW�\RX�VDLG�

HVSHFLDOO\�DERXW�&LW\�&KDUWHU�����EHFDXVH�WKHUH�LV�WKH�

ODQJXDJH�QRW�OLPLWHG�WR�WKHUH�WKDW�DSSHDUV���$QG�VR�WKRVH�

ILQGLQJV�DUH�JRLQJ�WR�QHHG�WR�ILQG�WKHLU�ZD\�WR�WKH�

DSSHOODWH�FRXUW�DQG�WKH\
UH�JRLQJ�WR�KDYH�WR�GHFLGH�LI�

WHOHFRPPXQLFDWLRQV�LV�D�XWLOLW\�VWLOO�LQ�RXU�VWDWH���6R�,�

WKLQN�WKDW�LI�ZH�FRXOG�JHW�D�FRS\�RI�ZKDW�\RX�ZHUH�UHDGLQJ�

IURP�SHUKDSV�ZH�FRXOG�SUHSDUH�WKDW�RUGHU�IRU�\RX�DQG�SUHVHQW�

LW���

05��&+5,67,(���0D\�,�DGGUHVV�WKDW��<RXU�+RQRU��

7+(�&2857���&HUWDLQO\��
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

05��&+5,67,(���&OHDUO\�D�UHSRUWHU�LV�WDNLQJ�GRZQ�

HYHU\WKLQJ�\RX�VDLG���,
P�VXUH�LW�ZLOO�EH�RUGHUHG���7KHUH�

FRXOG�EH�D�UHIHUHQFH�OLQH�LQ�WKH�RUGHU�VLPSO\�VD\LQJ�

�WUDQVFULSW�DWWDFKHG����%XW�,�VXEPLW�UHVSHFWLYHO\�LW�LV�QRW�

DSSURSULDWH�RU�QHFHVVDU\�LQ�WKH�RUGHU�WR�UHFLWH�DOO�RI�ZKDW�

\RX
YH�VDLG�LQ�WKH�IRUP�RI�DQ�RUGHU���

7+(�&2857���,
YH�DFWXDOO\�ORRNHG�DW�FDVH�ODZ�RQ�

WKLV��DQG�,�ZRXOG�SUHIHU�WR�GR�LW�WKH�ZD\�WKDW�KDV�EHHQ�

SURSRVHG�E\�WKH�&LW\���,�WKLQN�WKH�DSSURSULDWH�ZD\�WR�KDQGOH�

WKLV��LI�\RX
UH�JHDULQJ�XS�IRU�DQ�DSSHDO��ZRXOG�EH�WR�HQWHU�

DQ�RUGHU�LQ�DV�VLPSOH�IRUP�DV�SRVVLEOH�DQG�WKHQ�MXVW�KDYH�D�

WUDQVFULSW�SURYLGHG�WR�WKH�&RXUW�RI�$SSHDOV���$QG�ZH�NQRZ�

DOO�DERXW�WUDQVFULSWV�KHUH���

05��&+5,67,(���7KDW�LV�ZKDW�WKLV�RUGHU�UHIOHFWV���

6R�,
OO�VKDUH�LW�ZLWK�FRXQVHO�DQG�0U��6KRRN���

05��9$1�$/67<1(���7KDQN�\RX��<RXU�+RQRU���

7+(�&2857���7KDQN�\RX�DOO���,�GLG�DSSUHFLDWH�

HYHU\RQH
V�DGYRFDF\���,�NQRZ�\RX�ZHQW�WR�JUHDW�OHQJWKV�WR�

SXW�RQ�\RXU�SUHVHQWDWLRQ�WRGD\���,�DSSUHFLDWH�WKDW���,�DOVR�

KDYH�D�ORW�RI�SDSHU�KHUH���'R�\RX�IRONV�UHF\FOH"��

05��&+5,67,(���<HDK��\RX�FDQ�OHDYH�LW��

7+(�&2857���0U��6KRRN��FDQ�,�DVN�\RX�D�TXLFN�

TXHVWLRQ"��7KH�QHZ�GHFODUDWLRQV�RU�FHUWLILFDWLRQV�WKDW�\RX�

SURYLGHG�WRGD\��KDYH�WKH\�EHHQ�ILOHG�ZLWK�WKH�FRXUW"��

05��6+22.���1R���,�FRXOG�ILOH�WKHP�DV�D�
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

VXSSOHPHQW��

7+(�&2857���:H�FDQ�GR�WKDW�ULJKW�QRZ���:H�ZDQW�

WKRVH�WR�EH�LQ�WKH�UHFRUG���

)RONV��EHIRUH�\RX�JR��FDQ�,�DVN�WKH�DWWRUQH\V�D�

TXHVWLRQ���0U��6KRRN�QHHGV�WR�ILOH�WKHVH�FHUWLILFDWLRQV�WKDW�

KH�SUHVHQWHG�WR�WKH�&RXUW�DW�WKH�YHU\�EHJLQQLQJ�RI�WKH�

KHDULQJ���+H�GRHVQ
W�KDYH�FRYHU�VKHHWV�RQ�WKHP���7KH\
UH�QRW�

DSSURSULDWH�IRU�WKH�FOHUN�WR�DFFHSW���'RHV�DQ\RQH�KDYH�DQ�

REMHFWLRQ�WR�KLP�WDNLQJ�WKHP�VRPHZKHUH�VR�KH�FDQ�SXW�D�FRYHU�

VKHHW�RQ�DQG�WKHQ�ILOLQJ�HLWKHU�WRGD\�RU�PD\EH�0RQGD\�DW�WKH�

ODWHVW"��

05��&+5,67,(���1R�REMHFWLRQ���

-8',&,$/�$66,67$17���,I�\RX�FDQ�SURYLGH�D�FRYHU�

VKHHW�WR�PH�WRGD\��WKLV�VWDPS�ZLOO�VDWLVI\�WKDW�DQG�ZH�GRQ
W�

QHHG�WR����

7+(�&2857���,�WKLQN�LW����

-8',&,$/�$66,67$17���%HFDXVH�\RX�H�ILOH�LW�DQG�

LW
V�DIWHU�������LW
V�JRLQJ�WR�VD\�WKDW�\RX�ILOHG�LW�0RQGD\�

7+(�&2857���,�WKLQN�,�VDLG�DW�WKH�EHJLQQLQJ�RI�WKH�

KHDULQJ�WKDW�,�ZRXOG�ZDQW�WR�FRQVLGHU�WKDW��VR�LW
V�LQ�WKH�

UHFRUG���%XW�,�MXVW�ZDQWHG�WR�PDNH�VXUH�\RX�NQHZ�ZKDW�ZDV�

JRLQJ�WR�KDSSHQ�ZLWK�WKH�GRFXPHQWV���

05��9$1�$/67<1(���,Q�WHUPV�RI�WKLV�RUGHU��<RXU�

+RQRU��,
P�WU\LQJ�WR�ILOO�LQ�DOO�WKH�GRFXPHQWV�WKDW�\RX�

UHOLHG�RQ�LQ�VXSSRUW�RI�WKH�RUGHU���,V�WKHUH�DQ\WKLQJ�\RX�
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

GLG�QRW�UHO\�RQ"��

7+(�&2857���1R���,�GLG�QRW�JUDQW����,�NQRZ�WKHUH�

ZDV�D�PRWLRQ�WR�VWULNH�DQG�,�GLG�QRW�JUDQW�WKDW���

05��9$1�$/67<1(���2ND\���

05��&+5,67,(���<RXU�+RQRU��LI�ZH�FDQ�JHW�DJUHHPHQW�

RQ�WKH�FRQFOXGLQJ�ODQJXDJH��DQG�SHUKDSV�,�FDQ�KDQG�WKDW�XS��

WKHQ�,�WKLQN�,�FDQ�ZRUN�ZLWK�FRXQVHO�DQG�0U��6KRRN�WR�PDNH�

VXUH�WKDW�WKH�RUGHU�WKDW�ZH�ZLOO�VXEPLW�WR�\RX�OLVWV�

HYHU\WKLQJ�VR�WKDW�WKH�&RXUW�RI�$SSHDOV�GRHVQ
W�KDYH�D�GRXEW�

DERXW�WKDW���,�WKLQN�WKHUH�LV�DJUHHPHQW�RQ�WKDW���$QG�,
OO�

KDQG�LW�XS�WR�WKH�&RXUW���,�UHDG�LW�HDUOLHU��EXW����

05��9$1�$/67<1(���0U��6KRRN�KDVQ
W�ORRNHG�DW�LW�

\HW�RQ�WKH�ODQJXDJH��EXW�RWKHUZLVH�,�DP�ILQH�ZLWK�LW��

05��6+22.���<RX�FDQ
W�DGG�VWXII�ODWHU�DIWHU�WKH�

MXGJH�VLJQV�LW���<RX�NQRZ��ZH�JRW�WR�JHW�WKLV�ULJKW��%RE���

05��&+5,67,(���7R�PDNH�LW�FOHDU��<RXU�+RQRU��,
P�

VXJJHVWLQJ�WKDW�\RX�DSSURYH�WKH�FRQFOXGLQJ�ODQJXDJH�DQG�WKH�

RQO\�WKLQJ�WKDW�ZRXOG�FKDQJH�LQ�WKH�IRUP�RI�WKH�RUGHU�LV�WKH�

OLVWLQJ�RI�DOO�WKH�PDWHULDOV���%XW�ZH�FRXOG�VLW�KHUH�DQG�GR�

WKDW�DV�ZHOO���

7+(�&2857���,W
V�XS�WR�\RX���,
P�VWLOO�KHUH���

05��6+22.���6R�FDQ�ZH�SUHVHQW�LW�QH[W�)ULGD\��<RXU�

+RQRU"��

05��&+5,67,(���1R���,
P�JRLQJ�WR�EH�RXW�RI�WKH�

FRXQWU\���
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

05��9$1�$/67<1(���&DQ�ZH�SUHVHQW�LW�H[�SDUWH"��

05��&+5,67,(���,�ZRXOG�OLNH�WR�JHW�WKLV�ZUDSSHG�XS�

WRGD\�LQ�WHUPV�RI�DW�OHDVW�VLJQLQJ�RII�RQ�WKH�ODQJXDJH�WKDW�

LV�JRLQJ�WR�EH�HQWHUHG��WKH�RQO\�GLIIHUHQFH�EHLQJ�WKH�

OLVWLQJ�RI�PDWHULDOV��

05��9$1�$/67<1(���,�DP�ILQH�ZLWK�VLJQLQJ�RII�RQ�

WKH�FRQFOXGLQJ�ODQJXDJH�DQG�OLVWLQJ�WKH�PDWHULDOV�ODWHU��

7+(�&2857���:HOO��,�WKLQN�ZKDW�KH
V�VD\LQJ�LV�

\RX
UH�QRW�VLJQLQJ�WRGD\��MXVW�OHWWLQJ�LW�EH�RQ�WKH�UHFRUG�

ZKDW�WKH�HQG�RI�WKH�RUGHU�VD\V���$QG�WKHQ�\RX�DOO�ZLOO�JR�

ZRUN�WKURXJK�ZKDW�GHFODUDWLRQV�DQG�VR�IRUWK�ZHUH�FRQVLGHUHG��

DQG�WKHQ�LI�\RX
UH�DOO�LQ�DJUHHPHQW��\RX�FDQ�SUHVHQW�H[�

SDUWH�D�VLJQHG�FRS\�RI�HYHU\WKLQJ���

05��&+5,67,(���7KDW
V�ZKDW�,
G�OLNH�WR�GR���,�MXVW�

GRQ
W�ZDQW�DQ\�GLVDJUHHPHQW�RYHU�WKH�FRQFOXGLQJ�ODQJXDJH���

6R�LI�0U��6KRRN�ZLOO�ORRN�DW�WKDW�DQG�ZH
OO�KDYH�\RX�UHYLHZ�

LW��WKHQ�ZH�FDQ�MXVW�UHDG�LW�LQ�WKH�UHFRUG�DQG�EH�GRQH�ZLWK�

LW�LQ�SHDFH���

7+(�&2857���,
P�JRRG�ZLWK�WKH�HQGLQJ��LI�\RX�DOO�

FDQ�ILOO�LQ�WKH�PLGGOH���

05��&+5,67,(���6R�WKH�HQGLQJ�ZLOO�VD\�DIWHU�

OLVWLQJ�WKH�PDWHULDOV���+DYLQJ�KHDUG�WKH�DUJXPHQW�RI�SDUWLHV�

DQG�EHLQJ�RWKHUZLVH�IXOO\�DGYLVHG�LQ�WKLV�PDWWHU��LW�LV�

IXUWKHU�RUGHUHG��DGMXGJHG��DQG�GHFUHHG�WKDW�WKH�GHIHQGDQW�

&LW\�RI�7DFRPD
V�PRWLRQ�IRU�VXPPDU\�MXGJHPHQW�LV�JUDQWHG�DQG�
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

SODLQWLIIV
�FODLPV�DJDLQVW�GHIHQGDQW�DUH�GLVPLVVHG�ZLWK�

SUHMXGLFH�LQ�WKHLU�HQWLUHW\����,�WKLQN�ZH�KDYH�DJUHHPHQW�RQ�

WKDW�

$QWLFLSDWLQJ�D�PRWLRQ�IRU�UHFRQVLGHUDWLRQ���,�DP�

OHDYLQJ�WRPRUURZ�PRUQLQJ�IRU�0XPEDL���,�ZLOO�EH�EDFN�RQ�

$SULO���QG�DQG�,�ZRXOG�UHVSHFWLYHO\�UHVSHFW�JLYHQ�WLPH�WKDW�

QRWKLQJ�EH�QRWHG�RU�UH�QRWHG�EHIRUH�,�UHWXUQ���

05��9$1�$/67<1(���6RUU\���:KDW�ZDV�WKH�UHWXUQ�

GDWH"��

05��&+5,67,(���,�JHW�EDFN�RQ�$SULO���QG���

7+(�&2857���*LYHQ�WKDW�KH
V�SRVWSRQHG�KLV�YDFDWLRQ�

DOUHDG\�RQFH��,�WKLQN�WKDW
V�SUREDEO\�D�UHDVRQDEOH�UHTXHVW���

05��9$1�$/67<1(���0\�PDLQ�FRQFHUQ�WKHUH�LV�WKDW�

WKH�SURSRVHG�YHVWLQJ�GDWH�LV�EHIRUH�KLV�UHWXUQ���

7+(�&2857���:HOO��EXW�P\�UHFROOHFWLRQ�RI�WKH�UXOHV�

DV�ORQJ�DV�\RX�JHW�WKH�PRWLRQ�ILOHG��\RX�FDQ�QRWH�LW�IRU�ZD\�

RXW���,W�MXVW�KDV�WR�EH�ILOHG�LV�P\�UHFROOHFWLRQ��

05��9$1�$/67<1(���5LJKW���0RUH�RI�D�SUDFWLFDO�

FRQVLGHUDWLRQ�WKDW�WKH�VXEMHFW�PDWWHU�RI�WKLV�ODZVXLW�ZLOO�

DOUHDG\����OLNH�WKH�ILQDO�YHVWLQJ�GDWH�ZLOO�DOUHDG\�KDYH�

KDSSHQ�DW�WKH�WLPH�WKDW�LW
V�QRWHG�IRU�LV�ZKDW�,
P�VD\LQJ�LQ�

WKDW�VLWXDWLRQ�ZKLFK�ZRXOG�HVVHQWLDOO\�WR�VRPH�GHJUHH����,�

GRQ
W�WKLQN�LW�ZRXOG�DFWXDOO\�PRRW�RXW����LW�ZRXOG�VRPH�

GHJUHH�PRRW�RXW�WKH�UHOLHI�ZH
G�EH�UHTXHVWLQJ�LI�ZH�ZHUH�WR�

ILOH�VXFK�D�PRWLRQ��
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

05��&+5,67,(���7KDW
V�H[DFWO\�ZK\�ZH
UH�KHUH�LV�WR�

JHW�LW�GRQH�EHIRUH�,�OHIW���

7+(�&2857���<HDK���$QG�,�GRQ
W�ZDQW�WR�JLYH�\RX�

DQ\�OHJDO�DGYLFH���2EYLRXVO\�UXOHV�RI�WKH�DSSHOODWH�

SURFHGXUH�FRPH�LQWR�SOD\���$QG�WKHUH
V�WKH�LVVXH�RI�D�ERQG�

DQG�,�GRQ
W�NQRZ�ZKDW�\RX�ZRXOG�GR�DERXW�WKDW��

05��6+22.���<RXU�+RQRU��ZRXOG�\RX�FHUWLI\�WKLV�

GHFLVLRQ�WKHQ�DV�D�ILQDO�GHFLVLRQ��,�VXSSRVH�IRU�WKH����

7+(�&2857���:HOO��\RX�KDYH�RWKHU�DSSHDO�DV�D�

PDWWHU�RI�ULJKW��

05��6+22.���,W
V�D�SUHMXGLFH�VR�LW
V�D�ILQDO�

GHFLVLRQ���

05��&+5,67,(���<HV�

05��6+22.���6R��\RX�NQRZ��,�GLG�JRRG�RQ�P\�ODVW�

PRWLRQ�IRU�UHFRQVLGHUDWLRQ���,
OO�KDYH�WR�WKLQN�DERXW�ZKHUH�

,
P�JRLQJ��LI�ZH
UH�JRLQJ�WR�WKH�DSSHOODWH�FRXUW���

:KHQ�DUH�\RX�EDFN��0U��&KULVWLH"��

05��&+5,67,(���$SULO���QG���

05��6+22.���:RZ���2ND\���

05��9$1�$/67<1(���0\�FRQFHUQ�ZLWKRXW�ORRNLQJ�DW�

WKH�UXOHV�RI�DSSHOODWH�SURFHGXUH��,�GRQ
W�NQRZ�WKH�DQVZHU�WR�

WKLV�TXHVWLRQ��EXW�P\�FRQFHUQ�LV�WKDW����

05��6+22.���,W
V�MXVW�GLIIHUHQW�WKDQ�ZKDW�KH�VDLG�

ODVW�WLPH��<RXU�+RQRU���+H�ZDV�RQO\�JRLQJ�WR�EH�JRQH�XQWLO�

ODWHU�LQ�WKH�PRQWK���
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

7+(�&2857���+H�ZDV�JRLQJ�WR�EH�JRQH�WRGD\��

05��6+22.���<HDK�DQG�WKHQ�JRQH�RQ�WKH����

05��&+5,67,(���$QG�P\�ZLIH�ODQGHG�D�IHZ�KRXUV�

EHIRUH�ZH�VWDUWHG���

05��6+22.���<HDK���6R�,�WKRXJKW�LW�ZDV�

)HEUXDU\���WK���<RX�ZHUH�JRLQJ�WR�EH�EDFN�ODWH�)HEUXDU\���6R�

QRZ�LW�MXVW�VHHPV�OLNH�WKH\�KDYH�D�ORW�RI�DWWRUQH\V�RQ�D�

PRWLRQ�IRU�UHFRQVLGHUDWLRQ��<RXU�+RQRU���,W�ORRNHG�OLNH�\RXU�

GHFLVLRQ�KDG�EHHQ�ZULWWHQ�EHIRUH�ZH�WDONHG�DERXW�D�ORW�RI�

WKLV�WRGD\���0D\EH�VRPH�RI�WKDW�PDGH�D�GLIIHUHQFH���,�

FOHDUO\�KDYH�D�IHZ�WKLQJV�,
G�OLNH�WR�KHOS��\RX�NQRZ��WKH�

&RXUW�XQGHUVWDQG���7KH�PRWLRQ�IRU�UHFRQVLGHUDWLRQ�PD\�EH�RXU�

RQO\�FKDQFH���,V�LI�0U��%DFKD
V�EHHQ�DEOH�WR�DUJXH���=DFN
V�

EHHQ�YHU\�FDSDEOH���7KH\�KDYH�D�WHDP�RI�DWWRUQH\V���,VQ
W�

WKHUH�DQ\�ZD\�WKDW�ZH�FRXOG�SRVVLEO\�KDYH�WKDW�

UHFRQVLGHUDWLRQ�KHDUG"��

05��9$1�$/67<1(���0\�FRQFHUQ�LV�WKH�LQWHUSOD\�RI�D�

PRWLRQ�IRU�UHFRQVLGHUDWLRQ�GHDGOLQH�DQG�KRZ�WKDW�DIIHFWV�RXU�

UHTXLUHPHQWV�LQ�WHUPV�RI�ILOLQJ�D�QRWLFH�RI�DSSHDO��

7+(�&2857���,�JHW�LW���,�FDQ
W�JLYH�\RX�DQ\�OHJDO�

DGYLFH�RQ�WKDW���,�PHDQ��,�GRQ
W�NQRZ�HYHQ�NQRZ�ZKHQ�

DQ\WKLQJ�ZRXOG�EH�QRWHG���

05��6+22.���5LJKW���5LJKW���6R�\RX
UH�QRW�PDNLQJ�D�

UXOLQJ�WKDW�ZH�KDYH�WR�ZDLW�IRU�WKHP���2ND\���

7+(�&2857���,�GRQ
W�NQRZ�ZKDW
V�KDSSHQLQJ���%XW�
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

ZKDW�KH
V�VD\LQJ�LV��,�WKLQN�KH
V�DVNLQJ�IRU�VRPH�

SURIHVVLRQDO�FRXUWHV\���

05��6+22.���$QG��<RXU�+RQRU��LQ�WKLV�FDVH��JLYHQ�

WKH�PDJQLWXGH�RI�WKLV�GHFLVLRQ��\RX�NQRZ��EDVHG�RQ�WKH�IDFW�

WKDW�WKDW�GHFLVLRQ�ZDV�ZULWWHQ�EHIRUH�\RX�KHDUG�D�ORW�RI�

ZKDW�ZDV�VDLG����

7+(�&2857���7KDW
V�QRW�ZKDW�KDSSHQHG���

05��6+22.���7KDW
V�QRW�ZKDW�KDSSHQHG���

7+(�&2857���1R���

05��6+22.���2ND\���$OULJKW���:HOO��,�MXVW�ZRXOG�

OLNH�WR��\RX�NQRZ��KDYH�WKH�RSSRUWXQLW\�WR�KDYH�WKLV�KHDUG�

EHFDXVH�LW�VHHPV�IDLUO\�HVVHQWLDO�WKDW�ZH�GR�LW�EHIRUH�LW
V�

GLVSRVHG�RI��<RXU�+RQRU���

7+(�&2857���,
OO�OHW�\RX�JR�WDON�DPRQJVW�

\RXUVHOYHV�DQG�ORRN�DW�WKH�UXOHV��

05��&+5,67,(���<RXU�+RQRU��,�PD\�KDYH�PLVVSRNHQ���

,
P�JRLQJ�WR�EH�EDFN�)HEUXDU\����LI�,�VDLG�$SULO��,
P�YHU\�

VRUU\���,
P�YHU\�VRUU\���,W
V�EHHQ�D�ORQJ�GD\���,
OO�EH�EDFN�

)HEUXDU\���QG���

05��9$1�$/67<1(���,Q�WKDW�FDVH��QR�REMHFWLRQ���

05��&+5,67,(���,
P�YHU\�VRUU\���)HEUXDU\���WK���

7+(�&2857���7KDQN�\RX���7KDW
V�D�JRRG�

FODULILFDWLRQ���

05��&+5,67,(���,�DSRORJL]H�����

7+(�&2857���6R�LI�\RX�FDQ�FRPH�WR�DQ�DJUHHPHQW��
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&RXUW
V�5XOLQJ�RQ�DOO�0RWLRQV
��

DOO�\RX�ZRXOG�QHHG�WR�GR�LV�H�PDLO�\RXU�ILQDO�RUGHU�WR�

0U��6KDQVWURP�DQG�KH�FDQ�WDNH�WKDW�DQG�ILOH�LW�DQG�

GLVWULEXWH�FRSLHV���<RX�GRQ
W�KDYH�WR�FRPH�EDFN�WR�FRXUW�

DJDLQ���

7KDQN�\RX�HYHU\RQH���7KH�&RXUW�ZLOO�EH�DW�UHFHVV��

�3URFHHGLQJV�DW�UHFHVV��
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

DARREL BOWMAN

Appellant,

V.

CITY OF TACOMA,

Respondent.

No. 54930-1-II

RULING DISMISSING
T< S'

Li ■i

o

r-o
as oro oas c:
C—c=r—

1

zs.
>—ifn

• • >r*
ro c/>

COUNSEL for the parties have stipulated that all the issues in this matter have been 

fully settled and that the cause may be dismissed without cost to any party. Accordingly, it is 

ORDERED that this appeal is dismissed without cost to any party.

DATED this 7 <^aV Afi/ 1/__ _, 2020.

COURT CLERK

Robert L. Christie 
Christie Law Group, PLLC 
2100 Westlake Ave N Ste 206 
Seattle, WA 98109-5802 
bob@christielawgroup.com

Kent Roland Van Alstyne 
Phillips Burgess PLLC 
915 S I St
Tacoma, WA 98405-4553 
kvanalstyne@phillipsburgesslaw.com
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Christopher D. Bacha 
Tacoma City Attorney's Office 
747 Market St 
Tacoma, WA 98402-3701 
cbacha@ci.tacoma.wa.us

Kenneth Wendell Masters 
Masters Law Group PLLC 
241 Madison Ave N 
Bainbridge Island, WA 98110-1811 
ken@appeal-law.com

Zachary B Parker 
Attorney at Law 
2100 Westlake Ave N Ste 206 
Seattle, WA 98109-5802 
zach@christielawgroup. com

M. Joseph Sloan, JR
Attorney at Law
3628 S 35th St
Tacoma, WA 98409-3115
joseph.sloan@cityoftacoma.org

Thomas C. Morrill
Tacoma City Attorney's Office, Utilitie 
3628 S 35th St 
Tacoma, WA 98409-3115 
TMorrill@cityoftacoma.org
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

____________________________________________________________ 
 )
MITCHELL SHOOK,  )
 )

Plaintiff,               ) 
       )

     )  No. 19-2-07135-0 
vs. )
 )
CITY OF TACOMA, )
                    )
         Defendant. )
___________________________________) 

     ) 
THOMAS MCCARTHY and CHRISTOPHER    ) 
T. ANDERSON,                       ) 

     ) 
Plaintiffs,              ) 

vs.      ) 
     ) 

CITY OF TACOMA,      ) 
     ) 

Defendant.               ) 
____________________________________________________________ 
 

VERBATIM REPORT OF PROCEEDINGS 
July 24th, 2020 

____________________________________________________________ 
 

APPEARANCES: 

   FOR THE PLAINTIFF: THOMAS McCARTHY 
          CHRISTOPHER ANDERSON 

            Pro se litigants 
 
   FOR THE DEFENDANT: ZACHARY B. PARKER 

Attorney at Law  
 

 

Katrina Smith, CSR  Official Court Reporter 
930 Tacoma Avenue South Dept. 4, Superior Court 
Tacoma, Washington  98402 (253)798-7432 
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BE IT REMEMBERED that on July 24th, 2020, the 

above-captioned cause came on for hearing before the 

Honorable Bryan Chushcoff, Judge of the Superior Court 

in and for the County of Pierce, State of Washington; 

the following proceedings were had, to wit: 

* * * * * 

THE COURT:  Shook v. City of Tacoma, Cause 

No. 19-2-07135-0.  It's No. 9 on our docket.  Is

anybody here on the line for the plaintiff?

MR. McCARTHY:  This is Tom McCarthy, co-plaintiff

pro se litigant, with my co-plaintiff,

Christopher Anderson.

THE COURT:  Okay.  Great.

Is anyone here on behalf of the City?  Is

Mr. Christie on the line?  Or Mr. Parker?  Mr. Bacha?

(No response.) 

Well, I don't know what the deal is here.  We seem

to have lost a significant number of our folks here.

Hold on.  We are going to try to get connected up.

Those folks indicated that they were trying to be on

our line.

(Off the Record - Discussion.) 

THE COURT:  Is Mr. Parker on the line now?

MR. PARKER:  Yes.  This is Zachary Parker on

behalf of the City. 
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THE COURT:  We have Mr. McCarthy and Mr. Anderson

on the line as well still.  Gentlemen, is that right?

MR. McCARTHY:  That is correct, Your Honor.

THE COURT:  Great.  Is there anybody else on this

matter on the line?

(No response.) 

THE COURT:  Mr. Parker, I believe this is your -- 

THE MODERATOR:  Your Honor, just both counsel.

THE COURT:  I'm sorry.  Say that again?  

THE MODERATOR:  It's just both counsel. 

THE COURT:  So, Mr. Parker, this is your motion.

Proceed.

MR. PARKER:  I don't want to correct the

moderator, but I do believe that Mr. Anderson is also

on the phone, if I'm not mistaken.

THE COURT:  Yeah.  

MR. ANDERSON:  That's correct.

MR. PARKER:  Okay.  I just wanted the record to be

clear.

Your Honor, as you've seen by our moving brief and

by our reply brief as well, I think that we believe

this is a very narrow issue.  Do you have any specific

questions for me before I begin my argument?

THE COURT:  Well, I think I get this a little bit.

Let me ask you a question here:  Back when I still had
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this case before it went to federal court and then back

again, there was an aspect of this case that I had

reserved sort of making a ruling about.  This had to do

with the Gateway Meter Project.  Are you familiar with

what I'm talking about?

MR. PARKER:  Yes.

THE COURT:  When I made my order in July of 2019,

I said, well, we don't know whether or not the Gateway

Meter Project infrastructure, if you will, associated

with that -- so much of it has dealt with Click! -- was

going to be part of the sales transaction or whether it

was going to be retained.  It just wasn't known at that

point in time.  The City was claiming that it was

intending to retain, at least for some period of time,

all of the Click! infrastructure associated with that.

I don't know whether or not that wound up being the

final result or not.

MR. PARKER:  And I apologize, Your Honor, for my

connection.  I did not hear a lot of what you just

said.

THE COURT:  Well, I'll repeat it.

MR. PARKER:  I do apologize.  I promise it's just

our connection.

THE COURT:  Sure.  It's not your fault.  I mean,

that's the technology we have now.  I suppose if I had
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stopped the sale, we would have a better connection

now.

MR. PARKER:  I fully disagree, Your Honor.  I

would move to strike that.

THE COURT:  Well, Mr. McCarthy and Mr. Anderson

might agree with me about that point at least.

What I was saying was --

MR. McCARTHY:  Certainly do, Your Honor.

THE COURT:  Well, what I was saying was, is that

in July of 2019 when I declined the opportunity to

enjoin the sale, I did allow one aspect of this, which

was the Gateway Meter Project was something that used

some of the Click! infrastructure to provide water

meter reading or electrical meter reading or both for

the City via the Click! Network.  It wasn't clear to me

to what extent that was being sold.  Or if it was going

to be sold, it was going to be retained, and so on.  I

don't know what happened with that.

Can you advise about that, Mr. Parker?

MR. PARKER:  I don't mean to sound like a broken

record, Your Honor.  I'm hearing about every third word

you say, and I apologize about that.  I don't fully

know what you asked me.

THE COURT:  It sounds like my dog.

MR. PARKER:  Is there someone else who could go
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before us?  And maybe I can call on a different line.

Is there another matter?

THE COURT:  I will move on to another case for the

moment.  

MR. PARKER:  Moderator, if you can hear me, I'm

going to call on a different line and just advise the

judge whenever he is done with the next matter that, in

fact, I've joined.

THE MODERATOR:  Of course.

MR. PARKER:  Okay.  I'll call right back.      

Thank you, Your Honor.

(Off the Record - Recess.) 

THE COURT:  This is 19-2-07135-0.

Mr. Parker, you're on the line?

MR. PARKER:  Yes.  This is Zach Parker for the

City of Tacoma.

THE COURT:  Can you hear me better now?

MR. PARKER:  Currently, I can.  I apologize if

something goes awry.

THE COURT:  It's not your fault.  

Is Mr. McCarthy and Mr. Anderson on the line?

MR. McCARTHY:  Yes, Your Honor, we are.  And if we

can just say, there are numerous members of the public

who would like to follow along with this hearing, but

the live stream seems to be offline.
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THE COURT:  That's because this is a CourtCall

proceeding and not a Zoom proceeding.  You can

certainly turn the volume of the thing up as loud as

you would like.

It sounds like everybody is here.  

Mr. Parker, you asked me -- you said, this is

fairly straightforward and did I have any questions,

and I did.

My question was -- that you couldn't hear

before -- that in July of 2019, when I denied the

injunction that was previously sought by the citizens

here, I said but it wasn't clear to me what the status

was with respect to the negotiations to sell the Click!

Network as it related to the Gateway Meter Project,

which was a part of the Tacoma Public Utilities.  They

used part of the Click! fiberoptic system to make that

work.  They claimed that they were -- the City claimed

at the time that they were phasing that out over the

next few years.  It wasn't clear to me whether they

were going to retain ownership of that, whether they

were going to lease it back, or what the deal was on

that.  I don't know how that ever was resolved.

So my question is, did the Gateway Meter Project

continue to be part of this transaction?  I mean, in

other words, was the fiberoptic space that was

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2152



     9

dedicated for that use sold along with everything else?

UNIDENTIFIED SPEAKER:  (Inaudible.)

MR. PARKER:  Sorry.  Was someone asking a

question?

THE COURT:  I asked my question of you,

Mr. Parker.

MR. PARKER:  Sorry, Your Honor.  I heard your

question.  I didn't mean to interrupt you.  I thought

that I heard somebody else asking a question.

THE COURT:  I thought that I heard something too,

but go ahead and answer now.  Ignore that.

MR. PARKER:  So, Your Honor, I will defer to our

briefing in the Shook motion.  I believe, in fact -- I

don't want to represent anything that is not correct.

I believe that was sold as a portion of it.  I'm not

confident, so I can go back to our briefing and I can

give you supplemental briefing.

But as stated in our moving brief, again, we

really believe that the entire Complaint that both

Mr. McCarthy and Mr. Anderson have brought are, in

fact -- they should be dismissed due to res judicata.

They are identical to the previous claim that

Judge Spier dismissed.  It is really -- that's entirely

our argument in this case.

THE COURT:  Sure.  It is my understanding that
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there's a couple of things here.  One is, if she

granted summary judgment, her reasoning is not

explained.  As I understood it as best that I could,

she simply decided, look, the City has the right under

the statute to designate whatever they designate as

surplus property, and, you know, they've exercised

discretion reasonably as far as I know.  Therefore,

Plaintiffs lose.  

The reason why I ruled the way that I ruled was

that I held that the Click! Network in general as a

telecommunications network is not a utility.  And

because even though it's owned by a utility in the

sense that it was operated by Tacoma Power, that

doesn't make it a utility, and utilities can operate

all kinds of other businesses that are not utility

businesses.

The Issaquah case from the 1980s or so made it

pretty clear to me that this was -- that at least the

telecommunications aspect of Click! was not a utility.

However, the utility did use some part of the

fiberoptic network for the Gateway Meter Project.  It

seemed to me that if that was sold or attempted to be

sold as opposed to being retained, that -- or at some

kind of sale or lease back, or whatever it might be,

that that would implicate the idea of whether or not
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this constituted sufficient sale of the utility that

gave rise to a requirement to have a vote.

I don't know that you can decide that on summary

judgment without some kind of hearing or testimony

about the dimension of what that represented.  I

realized at the time there was some issue that -- if

memory serves, it was something like 18,000 homes that

were serviced by the Gateway Meter Project.  A year or

so ago, it being phased out.  I don't know how

significant or insignificant it is now.  That, as I

understood it, does not constitute all of the meters

that the project has, at least it's certainly not all

of the meters within the City of Tacoma, for that

matter, much less its service area; but, nevertheless,

it constituted a not insignificant number of meters.

To me, it is a different -- potentially, it's a

different issue or at least maybe one that I disagree

with.

MR. PARKER:  Certainly, when you say that you

disagree, are you saying that you disagree with the

order itself or are you agreeing with me?

THE COURT:  Well, I'm disagreeing that you can --

I don't know what was put in front of Judge Spier to

know whether or not she knew all of that stuff about

the Gateway Meter Project and whether or not she
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reviewed all of that and found against the plaintiffs

on that or not.  I mean, I just don't have any of that

information.  I just have a flat ruling that they lose.

I just don't think given that our rationalès were

different, and my rationalè was that this may well be a

significant division of or alienation of utility

property -- and in order to determine that, one would

have to have some testimony about it potentially -- I

mean, maybe it can be done on summary judgment if we

had the affidavits.  I don't know what was in front of

Judge Spier about that.

I guess my concern is, if the Gateway Meter

Project -- if the telecommunications aspect of the

Gateway Meter Project was retained by the City, then at

least -- it seems to me that the rest of the sale is

fine, and then there's no problem.  If it was sold by

the City, then I have to have some kind of information

that explains to me at least that this was considered

by Judge Spier, and I don't have that information.  I

don't know that the issues are the same is what I'm

trying to tell you.  If the issues aren't the same,

then there's no res judicata.

MR. McCARTHY:  Your Honor, this is Tom McCarthy.

Can I make a comment?

THE COURT:  Let me let Mr. Parker, and then I will
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certainly go to you, Mr. McCarthy.

MR. McCARTHY:  Very good.

THE COURT:  Mr. Parker.

MR. PARKER:  Thank you, Your Honor.

So I guess my response would be -- I have two

responses to what you just said.  The first would be

that Judge Spier did, in fact, review thousands of

documents by Mr. Shook as well as Mr. Bowman regarding

the Gateway Meter Project and other, currently -- and I

apologize.  I don't have my client on the phone.  My

client would be able to answer that question slightly

better to what exactly happened to that project.  I

believe it was phased out.  It sounds like Mr. McCarthy

or Mr. Anderson wants to answer that.  

That also being said, Judge Spier either in our --

in a declaration attached to -- and, rather, in

Mr. Christie's declaration or in the record, the

transcript of Judge Spiers' order, which I would

respectfully say is not, you know -- it wasn't curt.

She very specifically -- she looked at every single

document, and she describes exactly why, in fact, she

dismissed the Complaint with prejudice.  I just want --

I want to point that out for the record.

Again, I can provide additional briefing as well

as potentially a declaration from my client describing
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exactly what happened to the Gateway Meter Project, if

that would help the Court.

THE COURT:  It might.  

Mr. McCarthy, you wanted to say something.

MR. McCARTHY:  Yes, Your Honor.  First of all,

it's not at all clear to my co-plaintiff and I that

those meters are no longer in use.  That is to say that

the nexus that you've discussed in that earlier court

ruling is not still established.

Furthermore, you know, the industrial customers

use Stark meters.  Those meters continue to be in use.

I would also add that, you know, since our earlier

Court issues, which was about a temporary injunction,

we have refined our understanding of this issue

somewhat and see it a little bit differently.

We would challenge that the Issaquah case applied

in this at all because Issaquah was about cable TV,

which is a one-way system.  Telecommunication systems

are two ways.  In 1972, the telecommunications were

completely different.  There wasn't such thing as

internet at that time.

THE COURT:  Can I weigh in on that just a bit?

MR. McCARTHY:  My co-plaintiff, Chris Anderson,

would like to add something, if he might.

THE COURT:  Well, before he does -- I would
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certainly be glad to hear from Mr. Anderson.  Before he

does, I want to mention one thing about the one-way

versus two-way business.

When there was a motion to reconsider my July

order, the issue of two-way communications versus

one-way communication was raised for the first time.  I

discussed that in my ruling in a couple of ways.  It

seemed to me what I said -- if memory serves, it was

something like, first of all, I have no reason to

believe that a cable television system is a purely

one-way communication.  It is different from telephone.

It is different from the internet, but I can order a

movie on my cable television system.  In order to do

that, the communication has to go the other direction.

It isn't clear to me that the cable television is

purely a one-way communication item.

No. 2, the Issaquah case -- the Supreme Court did

not analyze that problem in an idea of a one-way versus

two-way communication sort of way.

Of course, the third problem was, at least for

purposes of the motion to reconsider was, that that had

never been raised in any of the prior pleadings or

argument or anything else until the motion to

reconsider.  It was entirely new and not supported by

any particular evidence.  As I say, given that I think
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that I can order a television movie through my cable

television system, it seems to me, that, of itself,

suggests that it's more than a one-way communication

system.  

Now, having said that, I will be glad to hear from

Mr. Anderson.

MR. ANDERSON:  Hi, Judge.  Thank you very much.  

My name is Chris Anderson.  I have been in IT for

about 25 years.  I'm considered a subject matter expert

in IT and telecommunications for my separate career.

One of the things is, there's been evolution of use

even for cable TV.  The predominant use is actually

internet.  Internet itself is the basis for how all

telecommunication companies do their back call and also

provide last-mile service.  Whether it be Comcast,

whether it be Click!, whether it be CenturyLink, it has

to go through copper somewhere.  In this particular

medium, there is an RF network, which is a radio

frequency network which, when it's delivering the

signal, it's just the medium for which to provide

telecommunications.

I think that the issue is getting confused by

other parties here to kind of stretch it to be too

literal and not looking at the change of use of the

medium to something that's evolved where it is merely
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riding upon that medium versus the actual connectivity.

When you look at the definition of

telecommunications, it specifically speaks about

electromagnetic frequency and signaling as

telecommunications -- as part of that

telecommunications concept.  Again, it talks about

basically the medium of where we are taking it to the

end user.

As we look at what is going on with the pandemic

right now, it is clear now that -- how the internet

connects and how it is being used and how Click! is

being used.  As for me, my myself, as a customer, it's

absolutely telecommunication because I would not be

able to do my job, my wife would not be able to teach

at Bates, TCC.  It's all telecommunications.  It's done

to transmit image, voice, and communication in a

two-way method.  It is merely a medium, and I feel like

in previous -- they don't represent us -- cases failed

to address this fact.  So that's the basis of my

argument with the Issaquah statement.  I can go on to

further detail, if you wish.

THE COURT:  No.  I really don't at this point.

Part of this is philosophical.  Part of this has to do

with why these laws got created in the first place.

If we are reading the teleprompter case too
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literally and the statute too literally, it's because

that's what we are supposed to do.  If the statute has

gotten out of date, if you will, your remedy is to go

back to the legislature.

Keep in mind, the reason these laws got passed in

the first place so many decades ago was because of the

prospect that somebody could bribe, if you will, the

City, get the utilities sold to somebody, then they

would have a monopoly on water service to everybody in

the city, and they could raise the price to whatever

they would want.  Obviously, that was not in the

citizens' best interest.  The result was that they had

laws like this restricting the alienation of utility

problems.  They defined utilities.  Initially, they

defined them far more broadly than they do now.  One of

the points that was made on the motion to reconsider

back in July of last year or so -- or August of last

year -- was that citing the prior language which would

refer to telephone and telegraph and that sort of

stuff, that -- the statute got amended many years later

in the 1950s or so.  All that language got dropped.

There was a reason it got dropped.

MR. PARKER:  Well, Your Honor --

THE COURT:  I won't argue that point.  In the

meantime, one of -- what my ruling is going to be is

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2162



    19

this:  I'm going to deny the motion without prejudice.

I have to have some more information with respect to

the Gateway Meter Project.  At the time, I was told it

was going to be phased out in three or four years.

That was a year ago.  If it has been phased out

entirely, I suppose this is a moot point.  If it is

still in existence, I don't know to what extent it has

been phased out or maybe they changed their mind and

didn't phase it out.  I don't know.  And I don't know

whether or not the Gateway Meter Project is a product

of this or not because Mr. Parker is not sure.  I don't

know that the issues are identical between what 

Judge Spier and what I did or what I am being asked to

do.  At this point in time, I will deny the motion.

MR. PARKER:  Your Honor, we would suggest that the

Gateway issue was never addressed, to our knowledge --

to the best of our knowledge, the Gateway issue was

never addressed by the Superior Court. 

THE COURT:  And that might be the case.  In which

case, we are going to still have some conversations

about this.

In the meantime, we are going to have another

conversation about it because I'm denying the motion

for summary judgment, as I say, without prejudice.  You

are going to have to convince me that the Gateway Meter
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Project at least -- and now Anderson and McCarthy have

raised issues with respect to some other kind of

metering project for industrial users.  I don't know

anything about that, so I won't comment on it any

further.  

My understanding is that some of -- 

MR. PARKER:  Your Honor -- 

THE COURT:  My understanding is that some --

MR. PARKER:  I didn't mean to interrupt.  

THE COURT:  My understanding is that some of the

metering now is not being done through the fiber

optics, but through the internet and basically through

wireless communications.  I don't know whether that

applies to these industrial users or not.  

In any event, for the moment, I'm simply denying

this motion without prejudice.  I don't think I've got

an order denying it here.  I will gin something else.

MR. PARKER:  Thank you, Your Honor.  I understand

that you have made your order and all of that.  I just

want -- I want to make two quick points, if that's

okay.  

THE COURT:  Sure.  

MR. PARKER:  Again, the Complaint that both

Mr. McCarthy and Mr. Anderson made is truly identical

to that of Mr. Bowman as well as Mr. Shook.  And as
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such, that Complaint was, in fact, summarily dismissed

by Judge Spier.  They don't make an actual claim

against the gateway project.  In fact, it is only one

paragraph that they even mention said gateway project.

I will get you a declaration one way or the other as to

what happened.  That's kind of my first point.

My second point is, I want to clarify one thing

with you, which is, if I get a declaration from my

client saying that, in fact, the gateway project was

phased out or was not phased out, I'm just curious --

you seem to hint how you will -- would you rule one way

or the other if my client said one way or the other

that it was phased out or was not phased out?

THE COURT:  First of all --

MR. McCARTHY:  Your Honor, if I could just

interject --

THE COURT:  Who is speaking?

MR. McCARTHY:  I don't mean to interrupt. 

THE COURT:  Who is speaking?  

MR. McCARTHY:  This in Tom McCarthy.  I apologize.

THE COURT:  Go ahead, Mr. McCarthy.

MR. McCARTHY:  I would say where the defendant is

taking that is entirely inappropriate.  If we are going

to argue res judicata, then we should argue that.  We

certainly feel that it does not apply in case.  There
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has not been a final resolution in the Court of

Appeals.  Certainly, the Court is not bound by another

Superior Court ruling, and there is no concurrence of

identity.  

I would say, it seems like we should -- if

Your Honor is predisposed to deny this motion, let's

deny the motion.  And if they come out with further

information, then we can --

THE COURT:  And I don't know.  If the fiber optic

portion of the Gateway Meter Project wasn't even

included in the sale, then I would probably grant

summary judgment, not on the basis of res judicata, but

on the basis of the Issaquah case, which is that the

property that was sold is not a utility.  I don't know

any of those things now.

I will deny -- as I say, I will simply deny the

motion at this point, and we will see what new

information is and make a ruling based on the new

information whatever it might be.

Thank you, everybody.  

MR. PARKER:  Thank you, Your Honor.

MR. McCARTHY:  Thank you, Your Honor.

THE COURT:  You're welcome, everybody.

(Proceedings Concluded.) 
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THE HONORABLE BRYAN CHUSHCOFF 
Dept. 4 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

THOMAS MCCARTHY and CHRISTOPHER 
ANDERSON, 

Plaintiffs, 

v. 

CITY OF TACOMA, 

Defendant. 

NO.  19-2-07135-0 

DECLARATION OF TENZIN 
GYALSTEN 

TENZIN GYALSTEN declares and states as follows: 

1. I am over the age of eighteen years and am a citizen of the United States.  I have

personal knowledge of the facts herein and am competent to testify to them.  

2. I am the Utility Technology Services Manager for Tacoma Power Utilities (TPU). In

July 2019 I held the position of Power Section Manager and General Manager for Click! Network, a 

position I held for 9 years.   

3. Attached as Exhibit A is a true and correct copy of a memorandum authored by Joe

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

July 29 2022 2:27 PM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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Tellez, Chief Technology Officer & Advanced Meter Program Advisor to Chris Robinson, Power 

Superintendent/COO for Tacoma Power on July 9, 2019 requesting approval to formally terminate 

the Gateway pilot metering program.  I received a copy of this memorandum.  The “DRAFT” 

watermark was on the document when sent out, but it was treated as a final document for purposes of 

acting on the request. That request was granted and on August 31, 2019 that program was formally 

ended.  No TPU customer is using the Gateway meters.   

4. Attached as Exhibit B is a true and correct copy of a memorandum that I authored to

Chris Robinson on July 18, 2019 requesting approval to remove the then approximately 300 

commercial/industrial meters read utilizing the Stark software from the Click! HFC network.  Again, 

a “DRAFT” watermark was placed on the memo, but it was treated as a final document for purposes 

of acting on the request. That request was also granted.  All commercial/industrial meters were 

removed from the Click! Network. 

5. There is no TPU customer who is relying on any part of the Click! HFC Network for

any of their TPU utility service.  These aforementioned metering services were not sold or transferred 

when Click! network was leased to Rainer Connect. 

I declare under penalty of perjury under the laws of the state of Washington that the foregoing 

is true and correct. 

SIGNED in Tacoma, Washington this 3rd day of August, 2020. 

By:________________________ 
 Tenzin Gyaltsen 
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CERTIFICATE OF SERVICE 

I hereby certify that on July 29, 2022, I electronically filed the foregoing with the Clerk of 

the Court using the LINX system.  I also hereby certify that I have mailed by US Postal Service 

the document to the following non-LINX participants: 

Thomas McCarthy 

801 S. Cushman Avenue 

Tacoma, WA 98405 

Email: Tmccarthy253@gmail.com; 

Plaintiff Pro Se 

James P. Grifo, WSBA #45192 

The Law Office of James P. Grifo, LLC, 

164 Dougherty Lane, Friday Harbor, WA 98250, 

Email: jpg@grifolaw.com; 

Attorney for Plaintiff Christopher T. Anderson 

CHRISTIE LAW GROUP, PLLC 

By: /s/Robert L. Christie 

ROBERT L. CHRISTIE, WSBA #10895 

STUART A. CASSEL, WSBA #49808 

Attorneys for Defendant City of Tacoma 

2100 Westlake Avenue N., Suite 206 

Seattle, WA  98109 

Telephone: (206) 957-9669 

Facsimile: (206) 352-7875 

Email:  bob@christielawgroup.com 

         stu@christielawgroup.com 
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DATE: July 9, 2019 
TO: Chris Robinson - Power Superintendent / COO 
FROM: Joe Tellez – Chief Technology Officer & Advanced Meter Program Advisor 
CC: Steven Hatcher – Customer Services Manager 

Joseph Wilson – Transmission & Distribution Section Manager 
Tenzin Gyaltsen – Utility Technology Services Section Manager 
Andre Pedeferri – Advanced Meter Program Manager 

SUBJECT: Termination of the Gateway Metering Pilot in Preparation for Advanced Meter 
Deployment  

 
 
In preparation for the deployment of advanced meters per TPU’s Advanced Meter Program and 
to alleviate on-going risks presented by Gateway technology obsolescence, I am requesting 
approval to formally terminate the Gateway metering pilot effective August 31, 2019. The 
following is an explanation and justification of the business drivers behind this request and 
proposed timeline for terminating the Gateway pilot. 
 
Ending the Gateway metering pilot will allow for implementation of an efficient bulk 
conversion process and stop the future expenditure of higher than normal operating 
costs associated with responding to Gateway metering failures. No supplier on the 
market today is available to cost effectively sustain Gateway meters. 
 
The current population of Gateway meters was initially manufactured beginning in 2003 and 
ending in 2007.  From the beginning of deployment, the meters suffered from a number of 
technical problems within the meter resulting in communications failures (inability to 
communicate with the meter through the Click! HFC network), read failures (the controller in the 
meter is not able to read the meter), or remote disconnect (switching on/off) failures. Most of the 
communications failures result from the use of poor quality RF tuners within cable modem 
package manufactured within the meters. Communications errors were particularly high for early 
meter populations with failure rates of up to ten percent (10%) following initial installation. This 
resulted in several follow-on site visits by both metering and communications staff to 
troubleshoot problems which usually involved replacing the meter outright. Read failures, which 
began to appear approximately four years into the pilot program and have continued to grow, 
are usually caused by a failure in the circuitry that provides power to the display within the 
meter. The result of this failure is that the meter no longer functions to measure electrical 
consumption. Remote disconnect failures are most often caused by a failure of a capacitor 
within the switch circuitry which prevents the full operation of the switch. Switch failures can also 
result from problems within the cryptologic code used to encode switching commands sent to 
the meter. 
 
Communications and read failures create problems for account billing due to missing 
consumption data. When consumption data is missing, it must be estimated which could erode 
confidence customers have about the accuracy of electric billing.  To correct data issues, staff 
from multiple sections within the utility are required to troubleshoot problems resulting in higher 
operating costs in sustaining the remaining population of Gateway meters. 
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Communications and switch failures create problems where the electrical service cannot be 
restored or is left inappropriately energized (to either a delinquent account or to a vacated 
residence). Both cases result in higher operating costs resulting from unbilled delivery of power 
or the need to send utility crews to the residence to troubleshoot and/or replace the meter. 
Recent meter failure rates have averaged around one hundred (100) meters per month. Failures 
that occur at non pre-payment account customer residences are corrected by removing the 
Gateway pilot meter and installing a normal manually read meter. Because of the high failure 
rates and the impacts to metering, communications, and customer services resources required 
to respond to failures, along with the fact that alternative suppliers of coax wired smart meters 
are nonexistent; a coordinated effort has been made recently to convert remaining Gateway 
pilot meters to function as manually read meters within the utility’s billing system. Currently the 
utility is converting approximately one hundred (100) meters per week utilizing a mostly manual 
process. A method is being developed to automate the conversion process to increase the rate 
of conversion. 
 
Ending the Gateway metering pilot removes the risk that a computing systems hardware 
failure could result in impacts to customers due to the inability to read meters or 
remotely connect services. 
 
The computing systems and software required to support reading meters are beyond end of life. 
The original server equipment installed to support reading the meters was installed in 2003, the 
majority of the system continues to run on this legacy hardware due to technical limitations in 
the custom developed meter reading software. Because of the age of the equipment and 
unavailability of warrantied replacement equipment on the market, when hardware failures 
occur, Tacoma Power has to rely on alternative sourcing strategies to find replacement parts 
which are generally provided as previously used parts sold without warranty. 
 
Ending the Gateway metering pilot removes the risk that a cybersecurity incident within 
the metering systems could impact customers due to the inability to read meters or 
remotely connect service. This also removes a potential risk to other computing systems 
at the city of Tacoma. 
 
The Meter Control System (MCS) software which is used to send commands to the meters to 
acquire reads and operate the remote disconnect switch in the meter collar was developed 
internally within Tacoma Power.  The highly customized code was written by a former employee 
utilizing a non-standard programming language and there are no current employees of Tacoma 
Power with any experience coding applications with this language.  The code was written as a 
32-bit Microsoft Windows application which utilizes several low level memory mapping 
techniques which have prevented the application from being successfully operated on modern 
operating systems and hardware. As a result, Tacoma Power has had to expend significant 
effort to maintain the operation of legacy software and operating systems with known 
cybersecurity vulnerabilities. Most of the cybersecurity vulnerabilities identified in these systems 
have been previously published in the public domain including documented exploitation code 
and tactics. This potentially presents a large cybersecurity risk not only to Gateway metering 
pilot systems, but to other systems at the City of Tacoma. 
 
Ending the Gateway metering pilot removes the risk that the host name resolution 
service could be utilized to potentially identify the actual physical address of Gateway 
metering endpoints or other proprietary customer information. 
 

2178



 

In 2017, Click! employees made modifications to the configuration of the host name resolution 
service used to identify the network address of all endpoints on the network including all 
broadband customers and the Gateway metering devices.  The configuration change was made 
to protect customer privacy when it was discovered that the prior hostname addressing scheme 
could allow the identification of the actual physical address of an endpoint device. The 
configuration change could not be applied to the Gateway metering endpoints since this 
methodology was central to how the Meter Control System software operated.  
 
Ending the Gateway metering pilot is considered a dependent task in preparation for the 
deployment of new advanced meters per the TPU Advanced Meter Program. 
 
Placing the remaining Gateway meter population on manual read routes directs critical staff time 
in UTS, T&D Meter Relay, and Customer Services from sustaining obsolete Gateway meters to 
critical deployment planning as part of the Advanced Meter Program. The program recognizes 
the need to continue to sustain the 180 or so customers on the existing pre-pay payment 
program and is committed to exploring methods to bridge the gap between the end of the 
Gateway meter pilot and the deployment of a new advanced meter for this specific customer 
population and will evaluate options / recommendations. 
 
Proposed Timeline. 
 
Over the course of the next three months beginning July 15, 2019, T&D Meter Relay and 
Customer Services will coordinate efforts to place the remaining Gateway meter population on a 
manual read route.  Absent any unforeseen events, the Gateway pilot will terminate on August 
31, 2019. 
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DATE: July 18, 2019 
TO: Chris Robinson - Power Superintendent / COO 
FROM: Tenzin Gyaltsen – Utility Technology Services Section Manager 
CC: Joe Wilson – Transmission & Distribution Section Manager 

Daniel Drennan – Marketing & Development Manager 
SUBJECT: Removal of Commercial/Industrial Meters from Click! HFC Network  
 
 
The Utility Technology Services section has the responsibility to identify and manage 
cybersecurity risks related to the use of utility specific technologies. To alleviate on-going risks 
presented by Commercial/Industrial (C&I) meters connected to the Click! HFC infrastructure, I 
am recommending that all C&I meters connected to the Click! HFC network have their 
installation updated to use a modern secure data channel. The following is an explanation and 
justification of the business drivers behind this request. 
 
Removing electric meters read by the Stark software from the Click! HFC network 
minimizes the risks that a cybersecurity incident could impact large commercial and 
industrial customers due to the inability to read meters or loss of metering data. This 
also removes a potential risk to other computing systems at the city of Tacoma. 
 
Background:   
There are currently approximately three hundred (300) commercial/industrial meters read by the 
Stark software. Most of the Stark meters connected to the Click! HFC plant were initially 
installed between 2000 and 2004. The Stark meters include meters measuring energy/demand 
for major commercial and industrial customers as well as meters located within Tacoma Power 
substations used to measure load on individual distribution feeders. The Stark software includes 
the capability to communicate with meters by utilizing either standard TCP/IP Ethernet protocols 
or dial-up. Currently there are three transport methods being utilized to communicate with the 
existing meters: Verizon private cellular network (Ethernet), Click! HFC network (Ethernet), and 
dial-up.   
 
Risks: 
Click! HFC connected meters utilize a serial data connection to a serial to Ethernet adapter 
which is then connected to a DOCSIS 1.1 cable modem. There are known security 
vulnerabilities associated with both devices (the serial to Ethernet adapter and the cable 
modem) which if compromised could allow someone to interrupt or alter the collection of data 
from the meters. The serial to Ethernet adapters contain a vulnerability that allows attackers to 
retrieve the setup configuration of the devices including the Telnet password in plaintext by 
simply sending a malformed request on a specific port. A Metasploit module for manipulating 
this vulnerability has been available since 2012.  The DOCSIS 1.1 standard used a weak 56-bit 
Data Encryption Standard within the Baseline Privacy Interface intended to allow cable service 
operators to refuse service to uncertified cable modems and unauthorized users. Successful 
attacks often occur when current Cable Modem Termination Systems are configured for 
backwards compatibility with early DOCSIS standards. Through cable modem cloning or 
hacking this could also create a threat to the system that reads the meters and the rest of the 
city of Tacoma network.  
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Impacts 
Electrical rates and metering of services for large commercial and industrial customers is 
significantly more complicated than a typical residential service. The metering for these 
customers is designed to not only measure electrical consumption but also instantaneous and 
reactive demand. A significant portion of the costs billed to these customers results from 
charges based upon measured demand. Disruptions or loss of metering data can therefore 
result in significant financial impacts to both the utility and its large commercial and industrial 
customers which may not be easily recovered.   
 
Mitigation 
The level of effort required to mitigate these vulnerabilities will be specific to each installation 
and may require some coordination with the customer. To improve security and promote 
efficiency in managing both the technologies and related vendor contracts, it is recommended 
that Tacoma Power standardize the technology utilized to remotely read commercial/industrial 
meters to either the Verizon secure private cellular network or dial-up for locations where 
cellular signal is not available. This will also position Tacoma Power for the eventual 
replacement of these meters as part of the Advanced Metering project by identifying meters that 
can be replaced and added to the new wireless AM network from meters which will continue to 
require additional communications infrastructure at the premise. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

 

IN AND FOR THE COUNTY OF PIERCE 

 

THOMAS MCCARTHY and CHRISTOPHER 

ANDERSON, 

 

                                        Plaintiffs, 

 

v. 

 

CITY OF TACOMA,  

 

                                        Defendant. 

 

 

NO.  19-2-07135-0 

 

 

SUPPLEMENTAL DECLARATION 

OF TENZIN GYALSTEN 

 

 

 

 

 TENZIN GYALSTEN declares and states as follows: 

1. I am over the age of eighteen years and am a citizen of the United States.  I have 

personal knowledge of the facts herein and am competent to testify to them.   

2. I am the Utility Technology Services Manager for Tacoma Power Utilities (TPU). In 

July 2019, I held the position of Power Section Manager and General Manager for Click! Network, a 

position I held for 9 years.  I am familiar with and was directly involved in the negotiation of the 

agreements leading to the transfer of the Tacoma Power Commercial System (also referred to as the 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

July 29 2022 2:28 PM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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Click! Network) to Rainier Connect North, LLC (Rainier Connect) and termination of the use of the 

Tacoma Power Commercial System to transmit data for Tacoma Power and Tacoma Water Gateway 

and Stark meters.  

3. This declaration supplements my declaration dated August 3, 2020.   

4. On March 31, 2020 the City of Tacoma and Rainier Connect fully executed the 

Indefeasible Right of Use (IRU) agreement for an initial 20 year term, granting Rainier Connect an 

indefeasible right of use of the Tacoma Power Commercial System together with certain rights to use 

the Hub Sites, assigned IP addresses, and the headend site, and conveying certain customer premises 

equipment.  The term Tacoma Power Commercial System, often referred to as the “Click! HFC 

Network” or “Click! Network”, includes among other things, all Tacoma Power Commercial Coaxial 

cable and all Tacoma Power Commercial Fiber, as those terms are defined in the IRU agreement. 

5. Effective at midnight on April 1, 2020, full operational control over the Tacoma 

Power Commercial System was transferred to Rainier Connect and Rainier Connect begin providing 

programming and internet access services to all (former) Click! Network residential and 

commercial/industrial customers as the service provider.   

6. This is the third year of the initial term of the IRU agreement and Rainier Connect 

remains in operational control of the Tacoma Power Commercial System and is making progress in 

meeting the requirements of all terms and conditions of the IRU agreement.   

7. Tacoma Public Utilities, prior to the transfer of operational control of the Tacoma 

Power Commercial System to Rainier Connect on April 1, 2020, ended its use of the Tacoma Power 

Commercial System for transmission of data collected from Gateway and Stark meters.    This 

included, shutting down the Gateway meter server and reading Gateway meters manually, using a 
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wireless network to transmit data from Stark meters, and reading Stark meters manually when a 

wireless connection could not be made to a Stark meter.  This action was in line with the decision by 

Tacoma Public Utilities to implement an Advanced Meter Program and ended any business or 

operational need for use of the Tacoma Power Commercial System for the Tacoma Power and 

Tacoma Water Divisions of Tacoma Public Utilities.   Until all meters are replaced with Sensus 

meters, Tacoma Power will continue to read the existing meters manually or use a wireless network 

to transmit data. 

8. Under the Advanced Meter Program, all power and water meters will be replaced with 

a meter manufactured by Sensus.  Sensus meters are capable of providing advanced remote meter 

reading services to customers and do not require use of the Tacoma Power Commercial System to 

transmit data.  Many of the legacy Gateway and Stark meters have already been replaced with Sensus 

brand meters under the Advanced Meter program with the goal of replacing all meters with Sensus 

meters.   

9. As of the April 1, 2020 date of transfer of operational control of the Tacoma Power 

Commercial System to Rainier Connect, no Tacoma Public Utilities customer is relying on any part 

of the Tacoma Power Commercial System for any Tacoma Public Utilities service and Rainier 

Connect is not providing or supporting any Tacoma Public Utilities services, other than as an ordinary 

commercial customer of services that it pays Rainier Connect to receive and that it previously paid 

Click! to receive.   

I declare under penalty of perjury under the laws of the state of Washington that the foregoing 

is true and correct. 

SIGNED in Tacoma, Washington this 29th day of July, 2022. 
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     By: ________________________ 

            Tenzin Gyaltsen 

 Utility Technology Services Manager 

 Tacoma Public Utilities 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on July 29, 2022, I electronically filed the foregoing with the Clerk of 

the Court using the LINX system.  I also hereby certify that I have mailed by US Postal Service 

the document to the following non-LINX participants: 
 

Thomas McCarthy 

801 S. Cushman Avenue 

Tacoma, WA 98405 

Email: Tmccarthy253@gmail.com; 

Plaintiff Pro Se 

 

James P. Grifo, WSBA #45192 

The Law Office of James P. Grifo, LLC, 

164 Dougherty Lane, Friday Harbor, WA 98250, 

Email: jpg@grifolaw.com; 

Attorney for Plaintiff Christopher T. Anderson 

 

 

CHRISTIE LAW GROUP, PLLC 

 

 

By: /s/Robert L. Christie    

ROBERT L. CHRISTIE, WSBA #10895 

STUART A. CASSEL, WSBA #49808 

Attorneys for Defendant City of Tacoma 

2100 Westlake Avenue N., Suite 206 

Seattle, WA  98109 

Telephone: (206) 957-9669 

Facsimile: (206) 352-7875 

Email:  bob@christielawgroup.com 

          stu@christielawgroup.com  
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Thomas McCarthy 

801 S Cushman Ave, 

Tacoma, WA, 98405 

PLAINTIFFS MOTION FOR SUMMARY JUDGEMENT  

 
 
 
 
 
 
 
 
 
 
  The Honorable Judge Brian Chushcoff 

  Hearing Date: August 26, 2022 

 

   IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

 
 
 
MITCHELL SHOOK,        
                                                   Plaintiff Pro Se, 
 
 
            v. 
 
CITY OF TACOMA, 
 
                                                  Defendant. 

  
 

NO. 19-2-07135-0 
 
 

Plaintiffs McCarthy’s  

Motion For Summary Judgement 

 
THOMAS MCCARTHY; and 
CHRISTOPHER T. ANDERSON,  
 
                                                   Plaintiffs, 
 
 v. 
 
CITY OF TACOMA,  
 
                                                   Defendant. 

  

 

 

 

 

 

 

 

 

 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

July 29 2022 4:09 PM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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PLAINTIFFS MOTION FOR SUMMARY JUDGEMENT  

 

 

 

 

 

I. RELIEF REQUESTED 

 COME NOW the Plaintiff TOM MCCARTHY (“McCarthy”) to move this Court, Pro Se, 

for the following relief:  

1. That the court make a factual determination confirming of the actual status of Tacoma 

Public Utilities Click! Network (“Click!”) as a Telecommunication system, rather than as a “cable 

television” system. A factual determination of Click! Network’s technical designation and status 

will guide the Court in reaching a just decision. The factual question of whether Click! is a 

telecommunication system or cable television system is important, for if Click! is a 

telecommunication system then Click! is clearly a “utility” and the “public vote” protections of 

Tacoma City Charter and state law apply to the system’s disposal.1 Plaintiff is willing to waive oral 

argument in this case, if the Defendant will stipulate to the fact that Click! is a 

“Telecommunications System.” This would clarify the issue of Click’s status as a 

telecommunication system vs. a cable television system. 

2. To make a finding and legal determination on the issue of law, of whether the 

telecommunications system serves a public purpose and is a utility.2  

3. To make a finding and legal determination on the issue of law, whether Tacoma City 

Council acted beyond its legal authority, and in violation of City Charter Section 4.6 and RCW 

35.94.020, in approving the sale and lease of the TPU’s municipal telecommunications system to 

Rainier Connect absent the approving vote of the electorate.  

4. Issue an order annulling Tacoma City Council’s ultra-vires divesture of the municipal 

 
1 Telecommunications being named as a municipal utility provided with protection from sale, lease or 
disposal, by the public vote sine 1917 —under RRS 9512.  Also, having first been regulated as a utility in 
Washington State by the Railroad Commission in 1907. 
2 The System, admittedly, was created to serve a “public purpose” as a municipal utility.  
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PLAINTIFFS MOTION FOR SUMMARY JUDGEMENT  

telecommunication system (the “System”) and declare the Asset Purchase Agreement (“APA”) and 

Indefeasible Right of Use (“IRU”) underlying the wrongful transfer of ownership and operational 

control of the System as void ab initio and thereby restoring the telecommunication system to the 

control of Tacoma Public Utilities, the Tacoma City Council and the citizens of Tacoma.  

II. STATEMENT OF FACTS 

 In 1996 the Tacoma City Council (“Council”) passed Ordinance No. 25930, which 

established a telecommunication system as part of Tacoma Public Utilities (“TPU”). (Compl., ¶ 

2.2). In doing so, the City determined it was “prudent and economical” to provide 

telecommunications services, including broadband Internet access and Ethernet transport 

services, to the municipal utilities residential and business customers. (First Decl. of M. Shook, 

filed 5/22/19 Ex. 1 [pg. 14/399], 2 [pg. 22/399). The municipal telecommunication system was 

branded as “Click! Network” and was operated by TPU for 20 years —as one of four municipal 

utility services provided (water, rail, power and telecommunications). On April 1, 2020, the 

telecom System was sold to a private company, Rainier Connect, and changed hands 

(“Privatization”). All operational control of the System was vested in the private company and 

the System now continues to provide those same telecommunications services, to the same utility 

customers, today —only under exclusive private control, including rates changes.  

 TPU’s telecommunication system is a state-of-the-art, carrier-grade, hybrid fiber coaxial 

telecommunications network offering Gigabit speed Internet access, Fiber To The Home (“FTTH”), 

and cable modem services to the municipalities of Tacoma, University Place, Fircrest, Lakewood, 

and Fife, as well as part of unincorporated Pierce County. (Compl., ¶¶ 2.6, 2.9). The System 

consists of over 1,400 miles of fiber and cable plant constructed by TPU; the network covers 

approximately 66% of the homes in Tacoma Power’s service area. (First Decl. of M. Shook, filed 

5/22/19, File # 3311070, Ex. 10, pg. 109/399). Click! had more than 20,000 wholesale high-speed 

Internet service of customers and 100 wholesale broadband transport circuits. (Id.). Prior to the 

April 1, 2020 privatization of the System, Click’s rates were approved by the Public Utility Board 

(“PUB”) and the City Council, and published under authority of Title 12 of the Tacoma Municipal 
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Code (“TMC”), which governs utilities. (See TMC Title 12). 

 Under the terms of the APA and IRU, Rainier Connect has been granted exclusive control 

over the telecommunications system for an initial term of 20 years, with two 10-year extensions. 

(Declaration of James P. Grifo, Part Three Correct, filed on 5/18/22, see Ex. B, 219/428). 

 Rainier Connect has been granted use of all the System’s assets necessary in providing 

broadband telecommunication services. These assets, referred to as “Related Assets,” include 

equipment used to create and operate the System and deliver services to customers, customer 

accounts, inventory of spare parts and equipment, prepaid items, and material contracts.  (Id., ¶ See 

Original Exhibit A2 (at Pg 293/428). The Released Assets were sold to Rainier Connect through an 

asset purchase agreement (“APA”). (Id.). For an idea of how much equipment was “surplused” (yet 

remains in use today) see 5/18/22 Declaration of James P. Grifo, Part Three Ex. B, 297/428 —Hub 

Site Equipment) 

 Under the terms of the APA and IRU, Tacoma City Council and TPU Board PUB no longer 

have any control over establishing the System’s rates. All control has been vested in Rainier 

Connect, including all the electronic equipment, such as core routers, provisioning systems, DNS 

servers, DHCP servers, switches, gateways, hubs, nodes, IP addresses and many other plant assets. 

(Id.). The commercial and residential telecommunications services provided by the system are 

essential to those customers of the utility who rely on the System for remote learning, 

telecommuting and telemedicine. (Id.,¶¶ 8–15).   

Plaintiff is a resident of the City of Tacoma and residential customer and ratepayer of 

Tacoma Power. McCarthy was a user of the Click Telecommunication System until Rainier 

Connect took control and raised his rates by 80% in September of 2020. (Declaration of Thomas 

McCarthy, filed 7/29/22, Ex. A.) 

 

III. STATEMENT OF THE ISSUES 

The following issues are presented for resolution by the Court:  

1. Issue of Fact: Whether Click! Network is a telecommunication system, protected 

under the law from sale or lease by the statutory requirement for a popular vote of the 
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Tacoma City electorate, or is it a cable television system —and therefor consequent 

lacking in such protection from privatization? 

2. Issue of Law: Whether Tacoma City Council exceeded it legal authority by divesting 

of the City’s municipal telecommunication system without a vote of the people?  

IV. EVIDENCE RELIED UPON 

This motion is based on the declarations, pleadings and papers filed under this cause. 

V. LEGAL AUTHORITY AND ARGUMENT 

A.  Creation of the Telecommunication System by Tacoma Public Utilities Created a 

Municipal Utility.  

Tacoma Public Utilities telecommunication system was authorized by TPU Board 

Resolution 33668, as seen as Exhibit 1 in Mr. Shook’s May 22, 2019 Declaration in this case — 

on page 15/399. This Resolution 33668 shows the system would be built to “serve a public 

purpose” of providing broadband telecommunications to the municipal Utilities customers.3 This 

is a function the System continues to serve —only now under the complete control of a private 

company. Rates and policies for the System are no longer established by the Council or the 

Board for the benefit of ratepayers.  

 

B. McCarthy Has a Clear Legal and Equitable Right Under the City Charter and State 

Law to Vote in a Municipal Election to Decide Whether the City Should Enter into 

the Proposed IRU and APA. 

 
3 The relevant Merriam-Webster definitions for “utility” are (1) “a public utility”, or (2) “a service (such 

as light, power, or water) provided by a public utility.” “Utility” Definition, MERRIAM-WEBSTER.COM, 

https://www.merriam-webster.com/dictionary/utility (last visited June 26, 2019). “Public utility” is further 

defined as “a business organization (such as an electric company) performing a public service and subject 

to special governmental regulation.” Public Utility Definition, MERRIAM-WEBSTER.COM, 

https://www.merriam-webster.com/dictionary/public%20utility (last visited June 26, 2019). “Public 

service” is further defined as “the business of supplying a commodity (such as electricity or gas) or 

service (such as transportation) to any or all members of a community.” Public Service Definition, 

MERRIAM-WEBSTER.COM, https://www.merriam-webster.com/dictionary/public%20service (last visited 

June 26, 2019). Thus, read together, a utility is defined as a business organization performing the business 

of supplying a commodity or service to any or all members of a community and subject to special 

governmental regulation. 
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The fundamental basis of Plaintiffs’ lawsuit is that under both the City Charter and 

Chapter 35.94 RCW, Sale or Lease of Municipal Utilities, the City must hold a municipal 

election prior to consummating and vesting the System via an IRU and APA and the City did not 

hold such a municipal election. Section 4.6 of the City Charter provides as follows: 

 
Disposal of Utility Properties  
Section 4.6 – The City shall never sell, lease, or dispose of any 
utility system, or parts thereof essential to continued effective 
utility service, unless and until such disposal is approved by a 
majority vote of the electors voting thereon at a municipal election 
in the manner provided in this charter and in the laws of this state. 

Charter § 4.6 (emphasis added). Thus, under the City Charter, if the proposed IRU and APA of 

Click! is a (1) sale, lease, or disposal of a (2) utility system or essential part thereof, Plaintiffs 

must prevail on the merits of their claims.  

Similarly, under Chapter 35.94 RCW, a city may “lease…or sell and convey any public 

utility works, plant, or system owned by it or any part thereof,” but only following the specific 

procedure for doing so as provided in RCW 35.94.020, which requires “submit[al] to the voters 

of the city for their approval or rejection at the next general election…and a majority of the 

voters voting thereon…approv[ing] it.” RCW 35.94.010, 020 (emphasis added). Under state law, 

if the proposed IRU and asset sale of Click! is a (1) lease or sale of a (2) utility system or any 

part thereof, Plaintiffs must prevail on the merits of their claims. 

The plain language of the City Charter and RCW 35.94.020, the City’s Municipal Code, 

applicable case law and attorney general’s opinions, and current and historic treatment of 

Click!’s telecommunication system by the City clearly show that the System is a utility system, 

or at least a part thereof, and the IRU and APA are a sale, lease, and/or disposal of a municipal 

utility. As a result, Plaintiffs have a clear legal and equitable right to the relief requested. 

1. The Telecommunications System Is a Utility System Under the City Charter and 

Chapter 35.94 RCW. 

Under the plain language of the City Charter and Chapter 35.94 RCW, Click! is a “utility 

system.” Tacoma Municipal Code Section 12.13 —Utilities lists Click! services, regulating the 
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rates of same; RCW 54.16.330, .340, provides for public utility districts to provide 

telecommunications services like Click! and contain provisions for petitions to challenge rates, 

terms, and conditions of same; RCW 80.01.110 authorizes utilities and transportation 

commission to oversee petitions challenging rates, terms, and conditions of wholesale 

telecommunications services. Thus, under the plain language of the City Charter, state law and 

RCW 35.94, Click! is a utility system.       

 

2. City’s Operation of a Telecommunications Business Under State Law Further 

Demonstrates the Telecommunication System is a Utility System.    

Beyond plain meaning, courts may also interpret terms in a statute by looking to “other 

statutes dealing with the same subject matter.” Harmon v. Dept. of Social and Health Services, 

134 Wn.2d 523, 530, 951 P.2d 770 (1998); see also, Morpho Detection, Inc. v. State Dept. of 

Revenue, 194 Wn. App. 17, 27, 371 P.3d 101 (2016) (interrelated statutes that relate to the same 

subject matter must be “read together and harmonized, if possible”). Here, an examination of the 

treatment of telecommunications businesses like Click! under other provisions of state law 

further reinforces the conclusion that Click! is a utility system. 

As an initial matter, Click! is a “telecommunications company” providing 

“telecommunications” services under Title 80 RCW, public utilities. Under RCW 80.04.010, 

telecommunications companies are defined as “every…city or town owning, operating or 

managing any facilities used to provide telecommunications for hire, sale, or resale to the general 

public.” RCW 80.04.010(28). Telecommunications, in turn, are defined as the “transmission of 

information by wire…optical cable, electromagnetic, or other similar means.” RCW 

80.04.010(27). Thus, any city or town that operates or manages any facilities used for 

transmission of information by wire, optical cable, or other similar means is a 

telecommunications company. RCW 80.04.010 (27), (28). This is exactly what Click!’s 

telecommunications system is: a facility for transmission of information by optical cable or 

similar means that is sold to TPU ratepayers. (See First Decl. of M. Shook, Ex. 10, 13 

2194



 

  

 Page 7 of 22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Thomas McCarthy 

801 S Cushman Ave, 

Tacoma, WA, 98405 

PLAINTIFFS MOTION FOR SUMMARY JUDGEMENT  

(identifying the Click! system as a hybrid fiber coaxial network providing high-speed internet 

services to the public)). 

Click!’s status as a telecommunications company is significant because 

“[t]elecommunications businesses are public utilities and are regulated by the state to varying 

degrees.”  Wash. AGO 2003 NO. 11 (Wash. A.G.) (emphasis added); see also Five Corners 

Family Farmers v. State, 173 Wn.2d 296, 308, 268 P.3d 892 (2011) (attorney general opinions 

“entitled to great weight”); RCW 80.36 (chapter regulating telecommunications laws, which is 

contained within Title 80 RCW, Public Utilities); RCW 80.01.110 (utilities and transportation 

commission hears petitions to review rates, terms, and conditions of telecommunications 

services); RCW 35.96.020 (defining “communication utility” for the purposes of that chapter as 

any “utility engaged in the business of affording telephonic, telegraphic, cable television or other 

communication service to the public”). Thus, related statutes which encompass Click! within the 

definition of a telecommunications business further confirm the Click! telecommunication 

System is a “public utility” under City Charter and Chapter 35.94 RCW.   

 

3. The City Has Consistently Labelled and Treated Click! as a Utility System.  

Finally, the City has consistently and continuously labelled and treated Click! as a utility 

system. As an initial matter, the City relied specifically upon its statutory authorization to 

provide utility services in the recitals to the very ordinance that created Click!. See First Decl. of 

M. Shook, 5/22/19, Ex. 2 [pg. 23/399] (reciting that “WHEREAS RCW 35A.11.020 authorizes 

the City operate and supply utility and municipal services”). Additionally, the City litigated and 

confirmed its authority to establish Click! as a “telecommunications system” prior to 

commencing construction of the network—explicitly relying on the City’s statutory authority as 

a first-class city to “operat[e] and supply[]…utilities” under RCW 35A.11.020. (Fourth Decl. of 

M. Shook filed on 6/4/19, Ex. 58 [pg. 11/334], 60 [pg. 41/334], 61 ][pg. 70/334.) Moreover, City 

regulations regarding Click! are contained—to this day—within Title 12 TMC, which governs 
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utilities within the City. Finally, the TPU website displayed Click! prominently under its 

services, directly next to its other municipal utilities —power, rail, and water.  

 

4. Click! is a Part of a Utility System Under RCW 35.94.020. 

The definition of “public utility” is found in the Laws of 1917, House Bill 337, or 

Remington RRS § 9512 -9514, (“§ 9512”) now Chapter 35.94 RCW, titled: “An Act 

authorizing cities and towns to lease or sell any municipally-owned” utilities.4  Providentially, 

Legislators provided a list of “utilities” protected from privatization by the public vote. The 

long list included “telegraph and telephone lines and plants and any other . . . system similar or 

dissimilar in character.”  

Section 1 of the 1917 Act provided: 

It is and shall be lawful for any city or town in this state now or 

hereafter owning any water works, gas works, electric light and power 

plant, steam plant, street railway line, street railway plant, telephone or 

telegraph plant and lines, or any system embracing all or any one or 

more of such works or plants or any similar or dissimilar utility or 

system, to lease for any term of years or to 'sell and convey the same or 

any part thereof, with the equipment and appurtenances. . . (emphasis 

added) 

In 1945, this long list of municipally-owned utilities was “rewritten for brevity” by the 

Code Committee.5  This “abbreviation” removed “telephone or telegraph plant and lines,” 

along with the long list and the emphatic language, “any similar or dissimilar utility.” 6  

Even broader language was substituted, with “any public utility works, plant or system 

owned by it or any part thereof. ..” With this one abbreviation, the “Laws of 1917” entered the 

RCW under Chapter 80, see image below. That language remains unchanged today.  

Defendant has substituted its judgment upon matters within the province of the City’s 

Freeholders and State Legislators, who long ago determined the right to dispose of Tacoma’s 

 
4 Passed by the Senate on March 6, 1917 and approved by the Governor March 15, 1917. 
5 Laws of 1942, Ch. 252, Sec. 1. “continuing Code Committee with full power of revision and 
codification of the laws.” 
6 Important to note, because “Telegraph and Telephone” later becomes “Telecommunication” and the 
Ordinance creating Click!, and 1996 and 1997 Superior Court cases approving it, created a 
“Telecommunication System.” 
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municipal utility assets rests in the electorate. There is no justification for Defendant’s attempt 

to circumvent laws placing an express limitation on City’s authority.  

Citizens of Tacoma are not unique in reserving the right to vote on disposal of their 

municipal utility assets, see Clark v. City of South Haven, 8 Mich. App. 74 (1967), 153 N.W.2d 

669  

[W]hen the voters of South Haven granted the privilege to generate power, 

they were not content to divest themselves of every managerial function 

normally associated with the operation of a business concern. By their city 

charter they have retained express power over the discontinuance of their 

public utility. The contract in question has the effect of violating section 13.5 

of the charter for the city of South Haven and is therefore void unless approved 

by the voters as required by the charter.”   

Click! (“System”) was created and funded as a “utility.” The City’s detailed 1996 plan, 

for a municipally-owned advanced telecom system, was a revolutionary and controversial 

concept. Authority to establish and fund the utility was blessed by two Court Orders.7 Click! 

was born, built, bought, and paid for as a utility system.8 

For all the preceding reasons Click!, as a telecommunications system, is a utility system 

under the City Charter and Chapter 35.94 RCW, and thus a municipal election is required prior 

to sale, lease, or disposal of Click!. The procedural requirements to sell or lease of a utility 

system under RCW 35.94.020 also apply to the sale or lease of “any part” of a utility system. 

RCW 35.94.020 (emphasis added); see, also Charter § 4.6 (election requirement applies to sale, 

lease, or disposal of “essential part[s]” of utility system). Click! is at least “part” of the City’s 

electric utility, Tacoma Power, and therefore lease or sale of the same requires a municipal 

election.  

 
7 In City of Tacoma v. Taxpayers and Ratepayers of Tacoma, 96-2-09938-0. Superior Court issued two 
orders, one authorizing the System (1996 Order), the other authorizing utility bonds to fund it (1997 
Order). Taxpayers argued Click! was general government’s obligation, and a public vote was required to 
fund the System. City prevailed, arguing the System was a utility and must be funded by utility bonds. 
Relying on that decision, for 20 years, the City is now legally and equitably estopped from alleging 
otherwise.  
8 The enabling City of Tacoma Ordinance #25930, that created Click!, cited authority in RCW 
35.95.020. Also, the Ordinance, in Section 1.3, cited the “Utilities” section of the City Charter as 
authority for funding Click! as a “utility.” (specifically “Charter § 4.1 The City shall possess all the 
powers granted to cities by state law to construct, condemn and purchase, purchase, acquire, add to, 
maintain, and operate”). 
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Property owned by a utility system is a “part” of a utility system. See Okeson and the 

example of art work loaned to by the Seattle City Light to Seattle City general government.  

Bremerton Municipal League v. Bremer, 15 Wn.2d 231, 237–39, 130 P.2d 367 (1942), 

the Supreme Court found that two wharves in the harbor area were part of a utility system 

because they were a portion of the public docks. See Bremer, at 237, as Bremer states, “these 

sections of our statutes provide the only procedure by which the city can lawfully sell or lease 

municipal wharves.” 

Chapter 35.94 RCW (RRS §§ 9512 at the time) was interpreted by the Washington 

Supreme Court in Bremerton Municipal League v. Bremer, 15 Wn.2d 231, 130 P.2d 367 

(1942). The court found that a public vote was mandatory in disposing of “any kind of utility in 

whose operations the public has an interest.” Bremer, at 237. The definition of utility under 

Bremer was even interpreted to include “wharves and docks.”   

Bremer states, regarding “the provisions of Chapter 137, Laws of 1917, p. 573, Rem. Rev. 

Stat., §§ 9512-9514. We are of the opinion that these sections of our statutes provide the only 

procedure by which the city can lawfully sell or lease municipal wharves.” Bremer, 237. 

Privatization of the municipal telecommunication system absent the required public vote 

violates the law and is substantively and procedurally ultra vires. As stated in by the Bremer court: 

The appellants point out that the statute specifically names a long list of 

utilities, but does not specifically mention wharves and docks. But the 

statute also says, 'or any similar or dissimilar utility or system.' This, we 

think includes any kind of utility in whose operations the public has an 

interest, that is to say, any public utility. (emphasis added) 

See Bremer, 15 Wn.2d at 237 

Telecommunications is a public utility under federal, state and local law.9 Telecom has 

been a regulated public utility since 1909 in Washington.10 Even longer than electric power.11  

 
9 In 47 U.S. Code Title 47, state at Chapter 80.36 RCW, local in Tacoma Municipal Code Title 16 B.  
10 Session Laws of 1909, Ch. 93. Sec. 3 Pg. 192, 196, (“authorize the commission to regulate telephone 
and telegraph companies and their rates and charges, to prevent discrimination and extortion by such 
companies; and to authorize the Railroad Commission of Washington to make all necessary rules.” ). 
11 Electricity regulated by Laws of 1911, Ch. 117, Pg. 538. 
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Telecommunications (“Telecom”) companies are “utilities,” with authority rooted in 

Washington’s Constitution, Article XII, Section 19: Telegraph And Telephone Companies. “The 

right of eminent domain is hereby extended to all telegraph and telephone companies.” 12 

Telecommunications is defined as a “public utility” by name, in the statute itself, in the long 

list of protected utilities found in RRS § 9512, which is the unabbreviated (but still intact) 

version of RCW 35.94.020.13 The Code Committee’s abbreviation of RRS § 9512, found in the 

Laws of 1951, which substituted the long list of utilities with the all-encompassing, “any public 

utility works, plant or system owned by it or any part thereof,” did not remove or change the 

definition of public utility. Telecommunications is still a utility and Click! is a 

telecommunications system.  

RRS § 9512 was simply “rewritten for brevity,” there was no change in the law, as RCW 

1.04.020 confirms “The previously existing laws shall control.” 14 In Arnott v. Spokane, 6 Wash. 

442, (1893): 

[W]here the mode of contracting is expressly provided by law, no other mode 

can be adopted which will bind the corporation. This principle results from the 

fact that municipal corporations derive all their powers from their charters. 15 

City is free to negotiate a sale/lease of Click!, but the statutory requirement for a public 

vote is inalienable. As Arnott says, the “mode of contracting,” is “expressly provided” — in 

Click!’s case that “mode” is found in RCW 35.94.  

Click! is a municipal utility system and therefore disposal of the System requires a vote 

of the electorate per RCW 35.94.020.  

5. The IRU and APA are a Lease, Sale, and/or Disposal of Click! 

 
12 In 1985, the term “Telecommunications” widely replaced “telephone” and “telegraph” in Title 80 
RCW See generally Laws of 1985. Ch. 450, Sec. 13, Pgs. 1978 -1995. 
13 “If the statute is ambiguous, the courts must construe the statute so as to effectuate the legislative 
intent. In so doing, we avoid a literal reading if it would result in unlikely, absurd or strained 
consequences. State v. Elgin, 118 Wn.2d 551, 555, 825 P.2d 314 (1992). 
14 Laws of 1951 (“rule of rule of construction, in case of any omissions or inconsistency between any of 
the revised code as so supplemented or modified and the laws existing immediately preceding this 
enactment, the previously existing laws shall control”). 
15 Arnott v. City of Spokane, 6 Wash. 442, (1893) citing 1 Dill. Mun. Corp. (4th Ed.) 449, (373;). 
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Section 4.6 of the City Charter applies if the proposed IRU and APA are a “lease, sale, or 

disposal” of Click! Similarly, the procedural requirements of RCW 35.94.020 apply if the 

proposed IRU and APA are a “lease” or “sale” for purposes of that statute. None of these terms 

are defined under the City Charter or Chapter 35.94 RCW, so the Court must resort to a 

dictionary to determine their ordinary meanings.  See North Pacific Ins. Co. v. Christensen, 143 

Wn.2d 43, 48, 17 P.3d 596 (2001) (internal quotations omitted). 

 A “lease” is broadly defined as “a contract by which one conveys real estate, equipment, 

or facilities for a specified term and for a specified rent.”  Lease Definition, MERRIAM-

WEBSTER.COM, https://www.merriam-webster.com/dictionary/lease (last visited June 12, 2019). 

This is precisely what the IRU and APA have done —vested ownership and control over the 

telecommunications facilities and operations in Rainier Connect and conveyed specific 

equipment and facilities to Rainier Connect for a specified period of time. See First Decl. of M. 

Shook 5/22/19, Ex. 5 (pg.54/399) & Ex. 17 (pg 148/399) (stating that Click!’s “Related Assets 

will be conveyed to Rainier Connect subject to the terms of the asset purchase agreement”). 

Tellingly, the proposed IRU also specifically uses the term lease to define its terms.  See id., 

(referring to the IRU fee as a “Direct Lease Fee” and conceding that “[t]he Tacoma Power Fiber 

on Critical Routes is collocated with the fiber optic strands that are used by Click! and are now 

planned to lease to Rainier Connect under the IRU”) (emphasis added). In sum, there is no 

question that the IRU and APA are a lease and sale or disposal, respectively, for purposes of the 

City Charter and RCW 35.94.010. 

 

C. The Public’s Strong Interest in Protecting its Right to Vote in a Municipal Election 

Heavily Weighs in Favor of Issuance of a Preliminary Injunction in this Case. 

The Tacoma voting public has a strong interest in enforcing its right to vote in a 

municipal election. As a general matter, the right to vote is a fundamental right. See Madison v. 

State, 161 Wn.2d 85, 98, 163 P.3d 757 (2007). Infringement of the Tacoma voting public’s right 

to vote on lease or disposal of utility systems is therefore both a uniquely public issue, in 

addition to an issue touching on fundamental rights. No identified equitable interests support the 
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City’s decision to violate its own Charter by approving the IRU and APA asset sale for the 

municipal telecommunications system. As a result, the Court should consider the significant 

public interest in protecting municipally owned utility assets, by requiring a municipal election 

on the matter, and resolve this case in the plaintiff’s favor.  

Tacoma’s electorate possess a clear right to approve the sale of their city’s municipal 

telecommunication system. City Council can substitute their judgement for that of Tacoma’s 

voters. Absent voter approval, Council’s contract for disposal is ultra vires. No valid contract 

can be created. A municipality’s action is void, if contrary to law.  

As stated in Tacoma v. Taxpayers of Tacoma, 108 Wn.2d 679, 695 (1987): 

Tacoma's municipal utility authority has limits. In exercising its 

proprietary power, Tacoma may not act beyond the purposes of the 

statutory grant of power, State ex rel. PUD 1 v. Wylie, 28 Wash.2d 113, 

182 P.2d 706 (1947), or contrary to express statutory or constitutional 

limitations. Metropolitan Seattle v. Seattle, 57 Wash.2d 446, 459-60, 

357 P.2d 863 (1960); 12 E. McQuillin, supra at § 35.35.5216 

There is an absolute want of power on the part of the municipality to contract.17 Without a 

legal title, no legal conveyance can begin to issue. To convey a legitimate title, Defendant must 

obtain voter approval. City Charter § 4.6 cannot be ignored. 

A municipality does not have unbounded discretion to dispose of utility property without 

voter approval. Council has acted beyond its authority. A municipal election cannot be avoided 

in conveying the citizens’ telecommunication system. South Tacoma Way, LLC v. State, 169 

Wn.2d 118, 123, 233 P.3d 871 (2010) (governmental acts without authority are ultra vires).  

 

D. The History of RCW 35.94.010 Conclusively Demonstrates that Telecommunications 

Services are Public Utilities under the Statute. 

 

 The Court has indicated that the case City of Issaquah v. Teleprompter Corp., 93 Wn.2d 

567, 574–75, 611 P.2d 741 (1980), compels  a determination that TPU’s telecommunication system  

 
16 Tacoma v. Taxpayers of Tacoma, 108 Wn.2d 679, 695, 743 P.2d 793 (1987). 
17 State v. City of Pullman, 23 Wash. 583, 63 P. 265, (1900). 
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is not a utility for purposes of Chapter 35.94 RCW. However, a review of the history and origin of 

RCW 35.94.010 compels the conclusion that the System is indeed a utility as contemplated by 

RCW 35.94.010.  

1. RCW 35.94.010 was Recodified into the Revised Code of Washington in 1951 from 

Remington’s Revised Statutes § 9512 as Part of the Process of Converting the 

Previously Existing Laws of the State of Washington into a Single, Revised, 

Consolidated, and Codified Form.     

 

 In 1917, The Washington Legislature enacted House Bill 337, entitled “Sale or Lease of 

Public Utilities Owned by Cities or Towns” (“1917 Law”). (Zandell Decl. 7-29-19, Ex. A.) The 

1917 Law was codified in Remington’s Revised Statutes (“RRS”) at §§ 9512–14. RRS §§ 9512, 

9513, and 9514 are the predecessors to the modern-day RCW 35.94.010, .020, and .030.18 (Id.) RRS 

§ 9512 provided, in relevant part: 

It is and shall be lawful for any city or town in this state now or 

hereafter owning any water works, gas works, electric light and 

power plant, steam plant, street railway line, street railway plant, 

telephone or telegraph plant and lines, or any system embracing all 

or any one or more of such works or plants or any similar or 

dissimilar utility or system, to lease for any term of years or to sell 

and convey the same or any part thereof, with the equipment and 

appurtenances, in the manner hereinafter prescribed. 

 

RRS § 9512; see 7-29-19 Decl. of T. Zandell, Ex. A. Thus, the text of RRS § 9512 was similar to 

the current day RCW 35.94.010, but even broader in that it contained a nonexclusive illustrative list 

of utilities, which included “telephone [and] telegraph plant[s] and lines” and even “any similar or 

dissimilar utility or system.” Id. 

 In the mid-1940’s, the Washington Legislature established and tasked the State Revision and 

Recompilation Committee (“Code Committee”) with proposing and submitting to the Legislature 

changes, revisions, and recodifications of the existing laws of the State for the purpose of creating 

 
18 RCW 35.94.040 and .050 were adopted in 1973 and 1986, respectively. 
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the Revised Code of Washington. (See 7-29-19 Zandell Decl., Ex. B. Pg. 8/18) As part of the Code 

Committee’s review and revision of the existing laws, in 1946 the Code Committee proposed that 

RRS § 9512 be codified at RCW 80.12.01, with the following rewritten language: 

A city may lease for any term of years or sell and convey any public 

utility works, plant, or system owned by it or any part thereof, 

together with all or any equipment and appurtenances thereof. 

 

Proposed Revised Code of Washington, Volume 2, Title 46 to End (1946), at 80-47; Zandell 7-29-

19 Decl., Ex. B. (pg8/18). The Proposed RCW 80.12.01 is identical to the current RCW 

35.94.010.19 As clearly indicated in the applicable reviser’s notes, the Code Committee’s change 

was a “rewrite for brevity”, not a substantive change to the existing law. Reviser’s Notes for 

Volume 2, Revised Code of Washington (1946), at 80-7 (stating that RRS § 9512 was “rewritten for 

brevity”) (emphasis added); Zandell Decl. 7-29-19, Ex. C.  

 In 1951, the Legislature adopted the Code Committee’s proposed changes, revisions, and 

codifications of the existing laws of the State, and enacted for the first time the Revised Code of 

Washington. See RCW 1.04.010. RRS § 9512 was recodified as RCW 80.48.010, using the Code 

Committee’s proposed language for brevity. Subsequently, in 1965, RCW 80.48.010 was recodified 

without amendment to its current location at RCW 35.94.010. (Zandell 7-29-19 Decl., Ex. D.) 

 Thus, to summarize the previous history of modern-day RCW 35.94.010, it was adopted 

first in 1917, editorially rewritten for brevity and re-codified in its current form at RCW 80.48.010 

in 1951, and the recodified again without change into RCW 35.94.010 in 1965.       

2. The Recodification of RRS § 9512 into the RCW and Associated Revisions of the 

Provision were Solely for Brevity, and Explicitly Not Intended to Alter Its Meaning. 

 

 For two reasons, the history of current RCW 35.94.010, and specifically the text of the 

original RRS § 9512, are critical to correctly interpreting the term “public utility” as used in RCW 

 
19 Similarly, proposed RCW 80.12.02 is identical to the current RCW 35.94.020. 
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35.94.010. First, the modification of RRS § 9512 to its current form was done purely to rewrite the 

statutory language for brevity, not to change its meaning. Reviser’s Notes for Volume 2, Revised 

Code of Washington (1946), at 80-7 (stating that RRS § 9512 was “rewritten for brevity”) 

(emphasis added); Zandell 7-29-19 Decl., Ex. C. (pg. 11/18) Second, when the RCW was first 

adopted in 1951, the Legislature adopted RCW 1.04.020, which provides: 

1.04.020. Code as evidence of the law--Rule of construction--Effect 

of amendment 

The contents of the Revised Code of Washington…shall establish 

the laws of this state of a general and permanent nature in effect on 

January 1, 1951; except, that nothing herein shall be construed as 

changing the meaning of any such laws and, as a rule of 

construction, in case of any omissions or any inconsistency between 

any of the provisions of the revised code as so supplemented or 

modified and the laws existing immediately preceding this 

enactment, the previously existing laws shall control. (emphasis 

added) 

 

RCW 1.04.020. Thus, the Legislature explicitly provided that the editorial revision and 

recodification of previously existing laws, such as RRS § 9512, into the RCW would not “chang[e] 

the meaning of any such laws.” RCW 1.04.020. Further, the Legislature explicitly provided that for 

purposes of statutory construction, any inconsistency between the formerly existing laws and the 

amended laws would be resolved in favor of the previously existing laws. Id. As a result, RCW 

35.94.010’s meaning explicitly did not change as a result of its editorial revisions and recodification 

from RRS § 9512, and this Court must analyze RRS § 9512 in order to determine the meaning of 

“public utility” under RCW 35.94.010.   

3. The Inclusion of Telegraph and Telephone Services in RRS § 9512 Demonstrates that 

Telecommunications Services are Public Utilities Under RCW 35.94.010.  

 

 As fully explained above, the text of RRS § 9512, and particularly the illustrative examples 

of utilities that were included there, inform and control the meaning of RCW 35.94.010. Under the 

broad language of RRS § 9512, the municipal telecommunication system, and its provision of 
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Broadband Internet service, is clearly a “similar or dissimilar utility or system” to a “telephone or 

telegraph plant and lines.” RRS § 9512.  

 As an initial matter, Broadband Internet, telephone, and telegraph services are all 

telecommunications services that provide for two-way communication. See RCW 80.04.010(27) 

(defining telecommunications as the “transmission of information by wire…optical cable, 

electromagnetic, or other similar means.”). In many ways, Broadband Internet is just the modern-

day telecommunications evolution of the telegraph and telephone systems that have existed in this 

country for more than a century. Thus, Broadband Internet service is certainly “similar or 

dissimilar” to telegraph and telephone services.   

 Even more importantly, the System’s status as a public utility under RCW 35.94.010, as 

informed by RRS § 9512, is further confirmed by the Washington Supreme Court’s decision in 

Bremerton Municipal League v. Bremer, 15 Wn.2d 231, 130 P.2d 367 (1942). In Bremer, the 

Supreme Court was faced with the question of whether municipally-owned wharves were a public 

utility under RRS § 9512. Bremer, 15 Wn.2d at 237-39. Despite the fact that none of the illustrative 

examples of public utilities in RRS § 9512 are even related to ports, docks, or wharves, the Supreme 

Court still determined that wharves were public utilities under RRS § 9512. Specifically, the 

Supreme Court stated: 

The appellants point out that the statute specifically names a long list 

of utilities, but does not specifically mention wharves and docks. But 

the statute also says ‘or any similar or dissimilar utility or 

system.’ This, we think includes any kind of utility in whose 

operations the public has an interest, that is to say, any public utility. 
  

Bremer, 15 Wn.2d at 237 (emphasis added). Click! easily meets the Bremer test for a public utility 

as the public certainly “has an interest” in the municipal telecommunications system’s operations. 

Moreover, in contrast to the wharves in Bremer, which were not related to any of the specific 
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examples in the illustrative statutory list, Tacoma Public Utilities’ provision of telecommunications 

service is directly related to the specifically enumerated examples of telegraph and telephone 

systems. Thus, if the Bremer court determined that wharves were public utilities under RRS § 9512, 

there is no question that Click! is also a public utility under RRS § 9512 and RCW 35.94.010.    

 As a result, under RCW 35.94.010, as informed by RRS § 9512 and Bremer, Click! is a 

utility, and this Court should reconsider its Order on that basis.  

// 

E. City of Issaquah v. Teleprompter Corp. is Not Controlling Precedent on Whether Click! 

is a Public Utility Under RCW 35.94. 
 

As explained above, the history of current RCW 35.94.010, the text of RRS § 9512, and 

the Bremer decision collectively demonstrate that the telecommunications system is a public 

utility for purposes of RCW 35.94.010. Issaquah v. Teleprompter Corp., 93 Wn.2d 567, 611 P.2d 

741 (1980) has no bearing on a telecommunication system as a public utility for several reasons. 

To begin with, the Issaquah decision specifically held that “cable television is not a 

public utility as contemplated by RCW 35A.80 and 35.92.” Issaquah, 93 Wn.2d at 574 (emphasis 

added). In so holding, the Issaquah court noted that the statutes at issue in the case—Chapters 

35A.80 and 35.92 RCW—do not “provide a clear definition” of public utility. Id. Thus, the 

Issaquah “public utility” analysis was predicated upon a lack of a definition or test within the 

relevant statutory scheme. See id. Here, unlike the statutes at issue in Issaquah, Chapter 35.94 

RCW, as informed by RRS § 9512, does contain an illustrative list and test for determining 

whether a system qualifies as a public utility. RCW 35.94.010; RRS § 9512. The reasoning 

contained in Issaquah is therefore inapposite because RCW 35.94.010 and RRS § 9512 provide 

specific guidance as to the appropriate meaning of “public utility.”  
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Moreover, the Issaquah decision does not explicitly hold anything with regard to the 

meaning of “public utility” for the purposes of Chapter 35.94 RCW. Issaquah, 93 Wn.2d at 574 

(holding that “cable television is not a public utility as contemplated by RCW 35A.80 and 35.92” 

and never citing RCW 35.94 nor RRS § 9512) (emphasis added). While the Issaquah court did 

not interpret the meaning of “utility” with respect to RCW 35.94 and RRS § 9512, the Bremer 

Court certainly did. See Bremer, 15 Wn.2d at 237–39 (interpreting meaning of “public utility” 

under RRS §9512). Thus Bremer, not Issaquah, is the controlling Supreme Court precedent on 

the meaning of “public utility” for the purposes of Chapter 35.94 RCW, and, as explained above, 

Tacoma Public Utilities’ telecommunications system  is a “public utility” under the Bremer test.    

Cable television only provides for one-way transmission of information, in contrast to 

telegraph, telephone, and telecommunications, each of which provide for two-way 

communication. Thus, cable television is not as “similar” to the listed utilities under RRS § 9512 

as is Broadband Internet service. The Issaquah decision does not dictate or inform whether 

telecommunications services are “similar or dissimilar” to the listed public utilities under RRS 

§9512.   

For all these reasons, the Issaquah decision does not operate to disqualify a municipal 

telecommunications System as a public utility under Chapter 35.94 RCW and RRS §9512.  

Conclusion: The City Has Acted in Absence or in Excess of its Jurisdiction. 

The City has acted in a manner inconsistent with the requirements of both the City 

Charter and Chapter 35.94 RCW, by selling, leasing, and/or disposing of Click! without first 

holding a municipal election to approve the same.  
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Telecommunications is not a luxury. You cannot add a “rooftop antenna” and get it.20 The 

flow of such “information” requires a “pipeline,” a fiber optic backbone, for transferring 

customer’s data.21 Click! Network’s telecommunication system is the community’s ’ public 

data pipeline, or “information highway.” As a municipal telecommunication “utility,” the 

additional capacity and fibers, paid for by the municipal utility, are the equivalent of “lanes” on 

a public telecom highway.  

Defendant’s characterization of the System as a cable television system, and complete 

disregard for telecommunications as a “utility,” returns us to an era of monopolization and 

privatization. This Court must over turn Council’s ultra-vires act. Allowing the disposal of a 

functional, municipally-owned, utility asset to be sold without a mandatory public vote sets a 

dangerous precedent. Could water, power or rail facilities be next?  

In the City Charter, the people have reserved unto themselves the power of “ownership” and 

the electorate is solely vested with authority to provide final approval over privatization of this 

municipal telecommunications system. This Court must remind Defendant that City Council’s 

role is simply that of a trustee in managing the disposal of the peoples’ municipal utilities.  

City Charter § 4.6 requires an approving vote of the electorate. This public vote is the only 

procedure by which the City can lawfully sell the citizens’ functional municipal utility property.  

 

 

 

 

 

 

 

 

 
20 City of Issaquah v. Teleprompter Corp., 93 Wn.2d 567, 574–75, 611 P.2d 741 (1980), “It's 
something you can do with a rooftop antenna. In that sense, it's not a utility.” 
21 5G networks of the future, for example, require an underlying fiber network, like Click!, to function.  
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AFFIDAVIT OF SERVICE 

I declare under penalty of perjury of the laws of the State of Washington that on July 29, 22 I 

served true and correct copies of: 

1). Motion For Summary Judgement. 

2). Declaration of Tom McCarthy 

These documents were delivered via the Court’s e-serve system and additionally thru Email 

to the Attorneys for the Defendant’s Council, Robert Christie.  

   Dated this 29 day of  July 2022 

                                                                                        

  Tom McCarthy, Plaintiff 
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       MITCHELL SHOOK 
3626 6TH AVE SUITE C 
TACOMA, WA 98406 

 

 

 

 

 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

 

MITCHELL SHOOK, 

 

Plaintiff, 

             v. 

 

CITY OF TACOMA, 

 

   

Defendant. 

      

NO. 19-2-11760-1 

 

DECLARATION OF  

THOMAS MCCARTHY 

 

 

I, Thomas McCarthy, declare as follows: I am a resident of Tacoma, ratepayer of Tacoma 

Public Utilities, taxpayer to City of Tacoma, and customer of Click!, the municipal broadband 

telecommunications system operated by Tacoma Public Utilities. I am over the age of eighteen, 

competent to testify in this matter, am endowed with the capacity of reason, am unschooled in 

legal sophistries and make this declaration on my own personal knowledge. 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

July 29 2022 4:23 PM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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       MITCHELL SHOOK 
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TACOMA, WA 98406 

 

That as I have been an advocate for Click Network! and maintaining its public control for the 

benefit for Tacoma citizens in maintaining it as a public utility to increase competition and better 

service, in addition to creating an economic advantage for our economy as has been the case for 

Chattanooga, TN. 

1. I affirm that I maintained service with Click until my provider was forced from serving 

Click! Customers, and once my year’s subscription expires, and Rainier Connect raised 

my rates from 80% for the same level of service (from $300/year to $45/month), at which 

time, I was forced to seek service with Centurylink at $50/month, but with higher gigabyte 

speed service. (See Exhibit A) Neither Rainier Connect nor Centurylink provided 

anywhere near the level of customer service that my initial provider did prior to the 

Tacoma City Council illegally privatizing Click! to Rainier Connect. Customer service is 

much poorer, involving failure to even reach tech support after hours of waiting and effort. 

2. I also affirm that having reliable internet service has been critical during the coronavirus for 

my wife, a managing social worker at the Veterans Administration, who worked online at 

home full time, and to my business, which often requires me to work from home online. 

Furthermore, since all schooling was forced online and at home during the pandemic, 

telecommunications was critical for their education. And during the pandemic, my only 

option in participating in several court hearings was to do so via Zoom via internet. If 

there was any iota of doubt or unclarity that access to internet via telecommunications 

systems constituted a utility, that question has been erased. There can be no doubt 

whatsoever that there is a clear public interest in telecommunications as articulated by the 

Washington State Supreme Court in Bremerton Municipal League v. Bremer (1942), a 

case of controlling precedence that has never been over rule and binds lower courts, as law 
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enacted in the 1917 Act it ruled under remain fully in force. 

3. I affirm, as a student of history, the understanding that in that period over one hundred years

ago when public municipalities were nascent the motive of this law was to create a

firewall against privatizing utilities which were owned by the citizens’ polity, held in the 

public interest, which would otherwise be liable to privatization of public assets by 

corruptible elected officials in favor of their benefactors, private for-profit interests. Then, 

as now, private for-profit corporations do not want to compete with the public sector in 

providing utility services. Whether private power companies, or private 

telecommunications firms, eliminating public utilities from essential services guarantees 

large profits with little to no competition. Eliminating Click! as a public utility certainly 

met the policy goals of companies like Comcast, Centurylink, and even a bit player like 

Rainier Connect buying out or eliminating its two rivals within Click. 

4. I affirm that the mayor of the City of Tacoma, who benefitted from over $100,000 in

political donations by Rainier Connect via direct and indirect means in her first run for

mayor, immediately after election declared that people are tired at dealing with Click!, and 

moved quickly to privatize Tacoma’s publicly owned telecommunications system…which 

was awarded to Rainier Connect for a tiny fraction of the $200 million investment by the 

citizens of Tacoma for a paltry lease amount of  $2.5 million/year. The bidding process 

was transparently fixed towards its intended recipient, Rainier Connect. And elected 

officials 

5. Attached hereby as Exhibit C is a true and correct copy of the brief of Mitchell Shook,

from his request for accelerated review of Pierce County Case NO. 19-2-11506-3. I

offer this exhibit, since I recognize the Court considers that cable tv may possess some 
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similarity to two-way communications, as the subscriber must select the programing to 

be viewed. However, federal, state and local statues differentiate the technologies and 

make it crystal clear that cable tv is NOT two way communications. I Mr. Shook’s brief 

goes into great detail in distinguishing the issue of two-way communication as it relates 

to cable television.  

 

 

I declare under the penalty of perjury under the laws of the State of Washington that the 

foregoing in true and correct. 

 DATED this 29st day of July, 2022, at Tacoma, Washington. 

 

 

     _____________________________ 

     Thomas McCarthy 

 

 

1. Attached hereto as Exhibit A and incorporated herein by this reference is a true and 

correct copy of a screen shot of a Facebook post I authored as visited on 7/29/22.  
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2. Attached hereto as Exhibit B and incorporated herein by this reference is a true and 

correct screen shot of an article by the South Sound Business periodical referencing Conor 

McCarthy leaving his position as a member of the Tacoma City Council to take up the position as 

lobbyist for Comcast, a private, for-profit competitor of Click! Network. 

 

 

 

 

 

 

 

3. Attached hereto as Exhibit C and incorporated herein as a true and accurate  
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NO. 98229-5 

 

BEFORE THE SUPREME COURT OF THE STATE OF 
WASHINGTON 

 
 

DARREL BOWMAN, 
 

Appellant,  
 

v. 
  

CITY OF TACOMA, 
 

Respondent. 
 
 

ON APPEAL FROM THE SUPERIOR COURT 
OF THE STATE OF WASHINGTON FOR PIERCE COUNTY 

 NO. 19-2-11506-3 (consolidated with 19-2-11760-1) 

The Honorable Shelly K. Speir  
 
 

PETITIONER SHOOK’S RESPONSE IN SUPPPORT OF PETITIONER 
BOWMAN’S MOTION FOR ACCELERATED REVIEW  

 
 

MITCHELL SHOOK 
PLAINTIFF PRO SE 

3624 6th Ave  
Tacoma, Washington 98406 

253-627-8000 
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1 
 

I. INTRODUCTION 

Darrel Bowman and Mitchell Shook (“Appellants”) appeal the 

February 28, 2020 decision of the Pierce County Superior Court denying 

Appellants’ Motion for Partial Summary Judgment, granting Respondent City 

of Tacoma’s (“City” or “Respondent”) Motion for Summary Judgment, and 

dismissing Appellants’ claims in their entirety. This response is provided to 

join in and support Mr. Bowman’s Motion for Accelerated Review.  

This lawsuit is about the separation, disposal and “privatization” of the 

City of Tacoma’s municipal telecommunications utility, Click! Network 

(“Click!”), without voter approval, as explicitly required under state law, 

Chapter 35.94.020, and under Tacoma’s City Charter § 4.6. 

Municipal telecommunications utilities are protected from such 

disposal by Chapter 35.94 RCW, or the Laws of 1917, House Bill 337, 

Remington RRS § 9512 -9514, (“§ 9512”): “An Act authorizing cities and 

towns to lease or sell any municipally-owned” utilities. In 1917 Legislators 

provided a long list of utilities protected from privatization by the public vote. 

“Telegraph and telephone lines” and any other . . . system “similar or 

dissimilar” were among the utilities protected. See App. Pg. 40.  

In 1945 this list of utilities was “rewritten for brevity” by the Code 

Committee, providing the statutes current language of “any public utility 

works, plant or system owned by it or any part thereof. ..” This abbreviated 

version of the “Laws of 1917” was codified into RCW 80.48 in 1951. That 

language remains unchanged today.1 See App. Pg. 68.  

 
1 A savings clause was added at RCW 1.04.020 to ensuring the laws were unchanged 
by the code revisor’s abbreviation.  
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For a detailed explanation of RRS § 9512 -9514 evolution into Chapter 

35.94 RCW, please see App. Pgs.28-30 , Shook’s MSJ.  Also, see App. Pgs. 

66 – 68 Shook’s Reply in the MSJ.  

Click! (the “System”) is a state-of-the-art advanced telecommunication 

system and enterprise, owned and operated by Tacoma Public Utilities 

(“TPU”), supporting the community’s needs for data transport and broadband 

services. It serves over 35,000 active TPU utility customer accounts.  

TPU provides four distinct public services; water, power, rail and 

telecommunications under four brand names: Tacoma Water, Tacoma Power, 

Tacoma Rail and Click! Network. TPU’s website prominently displays Click! 

as one of “Our Services: Power, Water, Rail, Click!.2 

The Telecommunications System serves public institutions, such as 

Tacoma Public Libraries and Pierce County’s Sheriff, Planning and Public 

Works, Tax Assessor/Treasurer, Courts and Auditors Department. The 

System also supports over 1,000 commercial and institutional accounts, 

including hospitals and universities. The System has been in operation for 

over 20 years and revenues exceeded $25 million in 2019.  

Privatization of the System is a public issue involving a fundamental and 

urgent issue. Conveying an entire municipal telecommunications enterprise, 

along with exclusive possession and control of the underlying fiberoptic 

infrastructure, intellectual property, equipment and improvements, as a going 

 
2 See App. Pg. 2 TPU “Our Services” . 
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concern, for a period of up to 40 years, is of broad public import and requires 

prompt and ultimate determination.3  

The City of Tacoma’s municipal telecommunications system was 

constructed at public expense, costing over $200 million in public utility 

funds, and includes 1,500 miles of fiberoptic and coaxial cable, situated in 

underground conduits and attached overhead to 10,000 telephone poles. The 

System passes 120,000 of TPU’s customers’ homes and business locations. 

TPU’s website describes Click!’s as, “one of the largest municipally owned 

telecommunications systems in the country.”  4 

The separation, transfer and disposal of the municipal 

telecommunications system, without the mandatory vote of the people, is 

being accomplished via the Click! Business Transaction Agreement 

(“CBTA”), which Tacoma City Council approved in November of 2019. 

Conveyance and transfer of operational control is expected to occur on April 

1, 2020. The System’s essential employees are generally being reassigned to 

other jobs within the City and the Utility.  

The CBTA conveys to the buyer, a private company, all proprietary 

operational control and total authority over setting rates for the municipal 

utility’s wholesale telecommunications services. The System’s rates are 

currently set by City Council, in accordance with the Tacoma’s Municipal 

 
3 RCW 43.330.530(3) "Broadband infrastructure" means networks of deployed 
telecommunications equipment and technologies necessary to provide high-speed 
internet access and other advanced telecommunications services to end users. 
4 RCW 43.330.530 (2) "Broadband" or "broadband service" means any service 
providing advanced telecommunications capability and internet access with 
transmission speeds that, at a minimum, provide twenty-five megabits per second 
download and three megabits per second upload. 
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Utility Code TMC Title 12. All public control and oversight of operations and 

rate setting for the System are separated under the terms of the CBTA.  

Telecommunications is a utility. Chapter 35.94 RCW requires voter 

approval for disposal of a municipal utility works, plant, or system owned by 

it, or any part thereof, or any equipment or appurtenances. (emphasis 

added).5 

Tacoma’s City Charter 4.6 (“Charter”) contains a similar directive, 

requiring approval by “a majority vote of the electors.” 

The City shall never sell, lease, or dispose of any utility system, 
or parts thereof essential to continued effective utility service, 
unless and until such disposal is approved by a majority vote of 
the electors voting thereon at a municipal election. 

Tacoma City Council (“Council”) circumvented the voter approval 

required under City and State law, by declaring the entire Telecommunication 

System “surplus” under RCW 35.94.040. This surplus declaration is an ultra 

vires application of the City’s surplus authority.6  

Council flaunts Article I, Section I of the Washington Constitution, which 

provides: “All political power is inherent in the people, and governments 

derive their just powers from the consent of the governed.” Voters of Tacoma 

granted the City a privilege of operating the Department of Public Utilities; 

 
5 Railroads were the first regulated utility in Washington State, in 1905, under the 
Railroad Commission.  Telecommunication was the second utility to be regulated, in 
1909, also under the Railroad Commission See App. Pg. 20, Shook’s MSJ.. As the 
modern extension of telegraph and telephone, Telecommunications has been 
regulated as a public utility since the Pacific Telegraph Act of 1860.  
6 See App. Pg. 30, Shook MSJ. “Legislative Intent of Surplus and Plain Language of 
Municipal Utility Surplus Clause.” 
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but, they were not content to divest themselves of every managerial function 

normally associated with the operation of a business concern. By charter, the 

people retain express power over disposal of their proprietary interest in the 

community’s municipal public utility property.  

The people have reserved full power and exclusive authority to provide 

final approval over privatization of their telecommunications system. 

Council’s role, essentially, is that of the people’s trustee, limited to 

negotiating the CBTA agreement and then presenting the contract to voters 

for approval at the ballot —a mandatory step in the privatization process..  

Chapter 35.94.040 RCW’s statutory definition of surplus, as “not required 

for providing continued public utility service,”  was simply ignored —for 

Click! is being vested turnkey, as a going concern, and the System will 

continue providing the same proprietary telecommunications services, to the 

same utility customers, under the same brand, over the same infrastructure, 

only with a private company controlling rates and cashing customers’ checks.  

The utility System is not surplus. The System’s assets and customers are 

simply “changing hands,” lock, stock, barrel and brand. This state-of-the-art 

fiberoptic municipal utility system, delivering essential public utility 

telecommunications services, will continue providing the same services to the 

same loyal utility customers. Such a disposal does not reflect the Legislature’s 

intent for “surplus.”  (See App. Pg. 30, Shook’s MSJ) 

In privatizing the community’s pubic broadband system, essential assets 

are being separated. The “last mile infrastructure” is a single wire, a “data 
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pipeline,” to a customer’s home or business.7 The “middle mile 

infrastructure,” of over 1,500 miles of fiber, cable, conduits, vaults, easements 

and equipment, is required for essential communication services. 8 9 

Recognizing the monopolistic nature of the industry, with huge fixed costs 

and barriers to entry, federal, state and local laws have fiercely protected 

consumers from anti-competitive consolidation of assets and ownership in the 

telecommunications industry for over 100 years.10   

For over 20 years, the City has owned, operated and regulated Click! as a 

municipal-utility, establishing service levels, rates and even setting net 

neutrality policies. State laws and federal policies support and encourage such 

public, non-profit, “municipal” utility systems. Such utility systems now 

operate in Washington state, across the USA and around the world.11 

For these reasons, Petitioner Shook respectfully requests that this 

Court grant Mr. Bowman’s request for accelerated disposition of this matter. 

 
7 RCW 43.330.530 (5) "Last mile infrastructure" means broadband infrastructure that 
serves as the final connection from a broadband service provider's network to the 
end-use customer's on-premises telecommunications equipment. 
8 RCW 43.330.530  (7) "Middle mile infrastructure" means broadband infrastructure 
that links a broadband service provider's core network infrastructure to last mile 
infrastructure. 
9 RCW 43.330.532 Findings: "The legislature finds that: (1) Access to broadband is 
critical to full participation in society and the modern economy" 
10  See 2015 Open Internet Order, 30 FCC Rcd at 5631, para. 81 n.134 (“data suggests 
that meaningful alternative broadband options may be largely unavailable to many 
Americans, further limiting the ability to switch providers. Based on the submissions 
from various commenters, it appears that between 65% and 70% of households have 
at most two options for high speed Internet access.”); see also 2010 Open Internet 
Order, 25 FCC Rcd at 17923, para. 32; Appendix C, Section II.A.1., Table 1 
(showing that, nationwide, 97 percent of households have two or fewer providers of 
BIAS at download speeds of 25 Mbps). 
11 Tacoma Council even has its own bright-line (net neutrality) regulation.  

2227



7 
 

Delay in resolution of this issue will indefinitely deprive affected 

constituents of their right to vote, result in the loss of institutional knowledge 

associated with Click! Network’s terminated employees, and subject 

customers to suffer the potential monopolization of the public utility; In 

addition, pending lawsuits in state and federal courts contain virtually 

identical issues to this appeal, and accelerated review of this case will prevent 

inconsistent decisions at the trial court level and promote judicial efficiency.   

For these reasons, Petitioner respectfully requests that this Court 

accelerate disposition of this matter. 

II. IDENTITY OF THE PARTY 

 This response is presented by one of the Appellants, Mitchell Shook.  

III. STATEMENT OF RELIEF SOUGHT 

 Appellant requests the Court grant Mr. Bowman’s Motion to 

accelerate the disposition of this appeal pursuant to RAP 18.8 and 18.12.   

IV. FACTS RELEVANT TO MOTION 

A. Establishment Of A Municipal Telecommunications System.  

In 1996, TPU commissioned a “Telecommunications Study.” 12 The 

“study team” set out to determine if TPU might benefit from establishing “a 

modern telecommunications infrastructure.” The study asked if the greater 

Tacoma area has the “telecommunications resources necessary for business 

that may want to locate in the area?” It even cited “telecommuting” and asked, 

 
12 For a detailed history, see App. Pg. 18-19, Shook’s MSJ. “Creation of Municipal 
Utility’s Telecommunication System and Service.” 
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“How will the explosion in the Internet be handled?” The Study explained 

why the System would be built:13  
One of the most significant ways a community and its 

economic base are intertwined is through an area's infrastructure, 
As a result, the evolution of a community's economy often 
depends upon the investments it makes in its transportation 
system, power system, and-given the shift to the information age-
its telecommunication system, This study was therefore 
commissioned to investigate Tacoma's potential economic 
futures and the inter-relationship between its economic 
development and potential telecommunication system 
investments, (emphasis added). 

In 1996 Council approved Ordinance 25930  establishing a “A 

SEPARATE SYSTEM.” Article II provided for: “Establishment Of The 

Telecommunications Project As A Separate System; And Adoption Of Plan 

And System”: 14   
Section 2.1. Establishment of Telecommunication System. 
The City hereby creates a separate system of the City's Light 
Division to be known as the telecommunications system (the 
"Telecommunications System"). The public interest, 
welfare, convenience and necessity require the creation of the 
Telecommunications System, contemplated by the plan 
adopted by Section 2.2 hereof, for the purposes set forth in 
Exhibit A. The City hereby covenants that all revenues 
received from the Telecommunications System shall be 
deposited into the Revenue Fund. (emphasis added).  

“Exhibit A” of the Ordinance, included commercial broadband “Internet 

Access Service” and “high speed data” transport services.  

In July of 1996, prior to funding construction of the System, the City 

sought declaratory judgement in Pierce County Superior Court to confirm 

 
13 See App. Pg. 129 – 132, Shook MSJ. 
14 See App. Pg. 13 -15 for discussion of Ordinance 25930, also the Ordinance itself 
on App. Pgs, 83-106  see App. Pg. 106. “Ex A “Telecommunications Project.” 
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authority for TPU to establish a municipal telecommunication utility system, 

funded by TPU bonds, to provide commercial telecommunications services.  

In the City’s November 1996 Memorandum In Support of Summary 

Judgment, the City cited RCW 35.96.030 as authority for municipal funding 

of the communication utility.15 The City also cited authority for commercial 

telecommunications services in RCW 80.36.300 (5), to “Promote diversity in 

the supply of telecommunications services and products in 

telecommunications markets throughout the state.” 16 The City's 

Memorandum also cited its statutory power to provide telecommunications 

utility services —as a first-class charter city with all powers not denied by 

law, "including operating and supplying of utilities and municipal services 

commonly or conveniently rendered by cities or towns." RCW 35A.11.020.17 

The City prevailed and two Orders were issued by Pierce County 

Superior Court confirming TPU’s authority to fund and operate the 

telecommunications utility.  

City Council approved TPU’s final plan for establishing the System in 

Resolution No. 33668.18  

Click! became operational in 1998. Shortly thereafter, in April of 2000, 

Tacoma’s Mayor, Professor Baarsma, and Dr. Singleton, of University of Puget 

Sound, authored a learned paper reviewing the creations of Click! Network. Their 

scholarly study, attached as App. Pgs. 134 - 138, is entitled “Creating Capacity 

And Competition In Broadband Telecommunications: The City Of Tacoma's 

 
15 App. Pgs. 146-150. The 1996 Memorandum In Support of City Of Tacoma's MSJ,  
16 App Pg. 148 
17 App. Pg. 148. 
18 App. Pg. 108 -109 the 1997  Resolution 33668. 
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Initiative.” This paper will provide an understanding of what Click! Network is, 

and why the community created it as a public utility. see App. Pgs. 51 -52  for 

Appellant Shook’s citations from that study, as presented in a previous brief.  

This study cites the community’s need for an advanced 

telecommunications system with broadband capability and why it was viewed 

as essential. The project brought benefits in revenue diversification and 

economic growth, which, in turn, increased revenue from additional sales of 

TPU’s other utilities, water and power.19  

B. Disposal of City’s Municipal Telecommunication System.  

In the process leading up to pending privatization of Click! Network, 

there has been no appraisal of the System’s market value. There has also been 

no audit of the System’s profitability as a commercial enterprise. There was 

never a Request for Proposal (“RFP”) or any bidding for the System’s 

“surplus” assets. The entire privatization process has occurred in backrooms, 

out of the public eye, with the terms for privatization, including the vast assets 

that would be vested, which include valuable IP addresses and all available 

dark fiber, being made known only to the private company, Rainier Connect.  

Appellant Bowman’s Motion correctly identifies most of the elements 

that create urgency for accelerated review. However, one issue Bowman fails 

to cite is the potential monopolization of the System by the private acquirer.  

Click! is currently operated as an “Open Access” system, with TPU 

providing standardized wholesale rates and “packages” to the competing 

Internet Service Providers (“ISPs”). The ISPs then compete by reselling those 

 
19 App. Pgs. 134 - 138, Dr. Baarsma’s Study of Click! creation. 
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broadband packages to retail customers over the System. Since authority over 

the System is being vested in one of these ISPs, the private buyer Rainier 

Connect, it will allow Rainier Connect to destroy its competitor, Advanced 

Stream. Advanced Stream is Rainier’s only remaining competitor on the 

System. Rainier Connect has already acquired the other two ISPs. This 

conveyance will potentially facilitate a monopolization of Tacoma’s public 

broadband services over the municipal telecommunications system.20 While 

the CBTA requires Rainier Connect to continue operating the system under 

open access policies, the definition of open access is left to Rainier Connect’s 

interpretation of those terms. While the outcome is not clear, Rainier Connect 

may attempt monopolization of the system on April 1, 2020.21 

C. Legal Issues and Procedural History 

Appellant Shook agrees with the Appellant Bowman’s presentation of 

the legal issues and procedural history.   

V. GROUNDS FOR RELIEF AND ARGUMENT 

Appellant Shook supports Appellant Bowman’s motion and agrees 

that RAP 18.12 provides the Court authority to “set any review proceeding 

for accelerated disposition.”  Appellant Bowman is especially correct to cite 

 
20  The ISP Advanced Stream is a company owned by Appellant Mr. Shook. 
Advanced Stream provides ISP services, including VoIP and Email service,  to over 
9,000 customers and has operated on the System for over 20 years.  
21 See App. Pg. 154, City of Tacoma “Notice” to Advanced Stream customers, also 
App. Pg. 152, Rainier Connect’s mailers to the same customers advertising “no 
waiting for the “Cable Guy” —which is possible since Advanced Stream’s customers 
are on the same System (no truck roll or visit from the Cable Guy is required. The 
Advanced Stream customers are being switched over to Rainier Connect with a 
simple phone call under this promotion. If Rainier Connect’s first act, in assuming 
operational control, is to destroy its only competitor and monopolize the System, this  
does not portend well for the future.  
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RAP 18.8(a), for this case is a time “when it is necessary for the court to act 

swiftly, particularly in matters relating to affairs of the state or local 

government, or when irreparable harm to a party would result from delay.”  

See 3 Wash. Prac., Rules Practice, RAP 18.12 (7th ed.).   

Privatization of a municipal utility system, in violation of the public’s 

right to vote, is appropriately accelerated for prompt and expeditious review.   

There can be no doubt that Click! is a telecommunications system. By 

definition of RCW 80.04.010 (27): A "Telecommunications Company" is 

“every city or town owning, operating or managing any facilities used to 

provide telecommunications for hire, sale, or resale to the public”. See RCW 

80.04.010 (28). As a municipal utility, the System is protected from 

privatization by the public vote requirements of RCW 35.94.020.  

Justice delayed is justice denied. A review on standard appellate 

timelines will be harmful and: (1) deny the electorate their right to vote for an 

indefinite time and potentially render Appellant’s claims for injunctive relief 

moot; (2) create a risk of monopolization over the System by Rainier Connect; 

(3) result in loss of institutional knowledge in the operation of Click! from the 

termination and loss of the System’s municipal employees; (4) result in 

disclosure of confidential customer account information to a private party; (5) 

increase risk of inconsistent decisions and/or delay in similar ongoing 

lawsuits in state and federal court. For these reasons accelerated review 

should be granted.  RAP 18.12. 

A. Accelerated Review is Necessary Because Transfer Operational 
Control Over the System Deprives the Electorate from Exercising 
Their Right to Vote for an Indefinite Time.  
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Voters have a right to approve execution of conveyance of their public 

telecommunication utility system under RCW 35.94 and City Charter § 4.6.  

The City refuses to hold a municipal election, and intends to execute the 

CBTA imminently—on April 1, 2020. The City’s actions compel expedited 

review of Appellant’s claims.  

Accelerated review is necessary to resolve the question of whether 

Respondent is depriving residents of the City their right to vote on the 

privatization of Click!.  City’s actions will violate voters’ fundamental rights 

for an extended period of time.  This is an important public policy question, 

with over 200,000 people living and reside in the City, Washington’s third 

largest, and tens of thousands of residents’ voting rights would be 

compromised by a delay of the right to vote during the appellate process.   

Privatization will remove all rate control over wholesale broadband 

internet and telecommunications services. Such rates are now set by City 

Council under the City’s municipal utility code. Vesting such authority for 

setting rates solely in a private company would damage each interested voter 

in the City for the duration of appellate review.   

Thus, consistent with other appeals regarding the public’s right to 

vote, accelerated review should be granted.  See In re February 14, 2017, 

Special Election on Moses Lake School District No. 161 Proposition 1, 2 Wn. 

App. 2d 689, 413 P.3d 577 (2018) (accelerating review on whether 

constituents were denied opportunity to vote to approve a school district 

bond); see also Global Neighborhood v. Respect Washington, 7 Wn. App.2d 

354, 385, 434 P.3d 1024 (2019).  
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B. Terminating Click! Employees Will Result in the Loss of 
Institutional Knowledge. Time is Of The Essence.  

If Appellant prevails, the CBTA will be void. Without accelerated 

review it becomes more difficult if for the City to recover previously 

terminated employees necessary for the operation of Click!. As a result, 

accelerated review is warranted.  RAP 18.12. Click! is a technically complex 

system, with equipment such as core routers, provisioning systems, DNS 

servers, DHCP servers, switches, gateways, hubs, nodes, and many other 

plant assets.  The institutional knowledge of Click! employees is essential to 

operating the system. Click! employees may more easily return after only a 

few months, rather than a longer period —if this Court were to ultimately 

rules in the Appellant’s favor on the traditional timeline. Thus, accelerated 

review should be granted to resolve the issues in this appeal. 

C. Destruction of Competition May Occur With Additional Loss Of 
Institutional Knowledge Held By Other ISP, Advanced Stream. 

Click! operates as an “Open Access” system, with TPU providing 

standardized wholesale rates and “packages” to two competing Internet 

Service Providers (“ISPs”), Rainier Connect and Advanced Stream.  

These ISPs now compete on a level playing field, reselling Click!’s 

broadband “packages” to retail customers over the System. With authority 

over the System vested in Rainier Connect, Advanced Stream —Rainier’s 

only competitor on the System — could be ruined. A destruction of Advanced 

Stream would result in a loss of the support services to Advanced Stream’s 
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over 9,000 broadband customers and a monopolization of broadband services 

over the municipal telecommunications system.22  

The CBTA requires Rainier Connect to operate the System under Open 

Access Policies. The definition of “open access” seems left open to Rainier 

Connects’ interpretation.23 An abuse of such power could potentially result in 

monopolize the System on April 1, 2020.24 The loss of Advanced Stream’s 

employees’ institutional knowledge will be irreparable if too much time 

passes. Additionally, if Rainier Connect does in fact monopolize the System, 

customers of Advanced Stream may lose their essential email address and 

telephone services —which are now provided by Advanced Stream as part of 

ISP services. Time truly is of the essence in this appeal.  

VI. CONCLUSION 

Appellant respectfully requests the Court grant accelerated disposition. 

Respectfully submitted this 23rd  day of March 2020. 

     
     
 

By:      /s/ Mitchell Shook   
      Mitchell Shook, Plaintiff, Pro Se 

 
22  The ISP Advanced Stream is a company owned by Appellant Mr. Shook. 
Advanced Stream provides ISP services, including VoIP and Email service,  to over 
9,000 customers and has operated on the System for over 20 years.  
23 App. Pg. 155 – 156 . Pages from the CBTA relating to Open Access Program.  
24 See App. Pg. 154, City of Tacoma “Notice” to Advanced Stream customers, also 
Rainier Connects mailers to the same customers advertising “no waiting for the 
“Cable Guy” —which is only possible since Advanced Stream’s customers are on 
the same System (no truck roll or visit from the Cable Guy is required. The Advanced 
Stream customers are being switched over to Rainier Connect with a simple phone 
call under this promotion. If Rainier Connect’s first act, in assuming operational 
control, is to destroy its only competitor and monopolize the System, this  does not 
portend well for the future.  
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Mitchell Shook, Plaintiff 
3624 6Th Ave Suite C, Tacoma, WA 98406 

The Honorable Judge Shelly K. Speir 
  Hearing Date: January 10, 2019 
Oral Argument Requested 

IN THE SUPERIOR COURT OF PIERCE COUNTY 
OF THE STATE OF WASHINGTON 

DARREL BOWMAN, 

Plaintiff, 

v. 

CITY OF TACOMA, 

    Defendant. 

NO. 19-2-11506-3 

PLAINTIFF MITCHELL SHOOK’S 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT 

MITCHELL SHOOK,    
Plaintiff Pro Se, 

      v. 

CITY OF TACOMA,  

           Defendant. 

I. Nature of The Action and Summary of Argument

This lawsuit is about privatization of Click! Network (“Click!”), Tacoma Public Utilities’ 

fiber-optic municipal telecommunications system, without voter approval, as explicitly required 

by state law and Tacoma’s City Charter. Privatization conveys the municipal utilitiy’s entire 

E-FILED
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Mitchell Shook, Plaintiff 
3624 6Th Ave Suite C, Tacoma, WA 98406 

public broadband infrastructure and enterprise, as a going concern, including all proprietary 

operational control and authority over the municipal utility’s rate setting functions.1  

Click! (the “System”) is an advanced telecommunication system, owned and operated by 

Tacoma Public Utilities (“TPU”), serving over 35,000 active utility customer accounts. The 

System’s revenues exceeded $25 million in 2018. (Shook Decl. 10/30/19 Ex. 9). 

TPU’s website describes Click!’s commercial telecommunications operations as, “one of the 

largest municipally owned telecommunications systems in the country and part of the City of 

Tacoma’s Department of Public Utilities” (Shook Decl. 10/30/19 Ex. 1, Pg. 5). 2 

Article I, Section I of the Washington Constitution provides: “All political power is inherent 

in the people, and governments derive their just powers from the consent of the governed.”  

The people have reserved full power and exclusive authority to provide final approval over 

privatization of their telecommunications system. Council’s role, essentially, is that of the 

people’s trustee, limited to negotiating the agreement and presenting the contract to voters.  

Chapter 35.94 RCW requires voter approval for disposal of any public utility works, plant, 

or system owned by it or any part thereof, or any equipment or appurtenances.  

Tacoma’s City Charter’s (“Charter” or “the Charter”) contains a similar directive, requiring 

approval by “a majority vote of the electors.” (Shook Decl. 10/30/19 Ex. 5). 

The City shall never sell, lease, or dispose of any utility system, or parts thereof 
essential to continued effective utility service, unless and until such disposal is 
approved by a majority vote of the electors voting thereon at a municipal election. 

The City has circumvented the voter approval process and declared Click!’s entire system 

“surplus,” under RCW 35.94.040. Tacoma City Council (“Council” or “City”) approved a 

Declaration of Surplus Property (“DSP”) and conveyance of ownership and control is set to 

occur in March of 2020. (Shook Decl 10/30/19 Ex. 2).  

The City also approved the “Click! Business Transaction Agreement” (“CBTA”), privatizing 

Click!’s enterprise and conveying the utilities’ customer accounts, Mr. Shook’s home services 

included. All public control over operation and rate setting for the System is lost for 40 years. 
 

1 RCW 43.330.530(3) "Broadband infrastructure" means networks of deployed telecommunications 
equipment and technologies necessary to provide high-speed internet access and other advanced 
telecommunications services to end users. 
2 RCW 43.330.530 (2) "Broadband" or "broadband service" means any service providing advanced 
telecommunications capability and internet access with transmission speeds that, at a minimum, provide 
twenty-five megabits per second download and three megabits per second upload. 
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Ironically, the City acknowledges lack of authority for disposal absent voter approval. The 

City has admitted voters alone are vested with express power to approve separation of the 

municipal utility’s public broadband enterprise. (Shook Decl. 12/12/19 Ex. 32, Pg. 1, Ln 20) 

Despite knowing3 it lacked authority, the City nevertheless abrogated voters’ rights, with an 

ultra vires declaration of surplus designed to circumvent the requirements of Chapter 35.94 RCW 

and Charter Section 4.6. (Shook Decl. 12/12/19 Ex. 32, Pg. 1, “Whereas 4.6 Requires a vote. . ” 

The statutory definition of surplus, as “not required for providing continued public utility 

service,”  was simply ignored. Vested turnkey, as a going concern, Click! will continue providing 

the same proprietary services, to the same utility customers, under the same brand, over the same 

infrastructure, only with a private company controlling rates and cashing customers’ checks.4 5 

The utility System is not surplus. The System’s assets, trademarks and customers are simply 

“changing hands,” lock, stock, barrel and brand. A state-of-the-art fiber optic municipal utility 

system, delivering essential public utility services, continuing to providing the same services to 

the same loyal utility customers, does not reflect the Legislature’s intent for “surplus.” 6 

Voters of Tacoma granted the City a privilege of operating the Department of Public 

Utilities, they were not content to divest themselves of every managerial function normally 

associated with the operation of a business concern. By charter, the people retain express power 

over disposal of their proprietary interest in the community’s municipal public utility property.  

Disposal of Click!’s equipment, infrastructure and enterprise, all acquired for the purpose of 

providing telecommunication services, and required for continuing those same services, violates 

section Charter 4.6. Such a sale is ultra vires and void, unless approved by the voters. 

In privatizing the community’s pubic broadband system, essential assets are separated, 

including “last mile infrastructure,” that single wire or “data pipeline” to a customer’s home or 

business,7 and the public’s “middle mile infrastructure,” of over 1,500 miles of fiber, cable, 

 
3 "Knowingly" is a statutorily defined term. RCW 9A.08.010(1)(b)(i) states a person "acts knowingly . . . 
when . . . he [or she] is aware of a fact, facts, or circumstances 
4 A buyer that is one of the mayor’s largest campaign contributors!~ Shook Decl. 12/12/19, Ex. 47, Pg. 6. 
5 The Business Transaction Agreement provides “WHEREAS, the Parties have mutually agreed to 
cooperate to ensure a smooth and seamless transition of the Click! Business.” Shook Decl. 11/1/19 Pg. 6 
6 The transaction includes use of the Click! trademark and brand name. Shook Decl. 10/30/19 Ex. 2. 
7 (5) "Last mile infrastructure" means broadband infrastructure that serves as the final connection from a 
broadband service provider's network to the end-use customer's on-premises telecommunications 
equipment. 
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conduits, vaults, easements and equipment, all required for accessing the services and 

applications critical for modern society. 8 9 

Recognizing the monopolistic nature of the industry, with huge fixed costs and barriers to 

entry, federal, state and local laws have fiercely protected consumers from anti-competitive 

consolidation of assets and ownership in the telecommunications industry for over 100 years.10   

For over 20 years, the City has owned, operated and regulated Click! as a municipal-utility, 

establishing service levels, rates and even setting net neutrality policies. State laws and federal 

policies support and encourage such public, non-profit, “municipal” utility systems. Many such 

systems operate in Washington, across the USA and around the world.11 

As the modern extension of telegraph and telephone, Click! is a utility system. 

Telecommunications has been a public utility since the Pacific Telegraph Act of 1860. 12 

No material issues of fact exist. This matter is properly resolved on summary judgment.13  

II. Relief Requested and Statement of the Issue 

This motion seeks partial summary judgment for declaratory relief, pursuant to CR 54(b). 

Plaintiff asks the Court to rule, as a matter of law, on the following questions:  

1. Are telecommunication assets of a municipal utility governed by Chapter 35.94 RCW or 

Tacoma City Charter 4.6 ? 

2. Does a surplus resolution facilitating privatization of an operational municipal utility 

telecommunication enterprise defeat the legislative intent for “surplus” in RCW 35.94.040, when 

the enterprise and its assets continue providing the same telecommunication services, to the same 

public utility customers, post-privatization?   

 
8 (7) "Middle mile infrastructure" means broadband infrastructure that links a broadband service 
provider's core network infrastructure to last mile infrastructure. 
9 RCW 43.330.532 Findings: "The legislature finds that: (1) Access to broadband is critical to full 
participation in society and the modern economy" 
10  See 2015 Open Internet Order, 30 FCC Rcd at 5631, para. 81 n.134 (“data suggests that meaningful 
alternative broadband options may be largely unavailable to many Americans, further limiting the ability 
to switch providers. Based on the submissions from various commenters, it appears that between 65% and 
70% of households have at most two options for high speed Internet access.”); see also 2010 Open 
Internet Order, 25 FCC Rcd at 17923, para. 32; Appendix C, Section II.A.1., Table 1 (showing that, 
nationwide, 97 percent of households have two or fewer providers of BIAS at download speeds of 25 
Mbps). 
11 Council even has its own bright-line (net neutrality) regulation. Shook Decl. 12/12/19 Ex. 34 
12 Regulation over such communication was transferred from the Interstate Commerce Commission to 
Federal Communications Commission in 1934, 47 U.S. Code § 151, § 601.  
13 Affirmation of electorates’ right to vote is curative of all ills and eliminates unnecessary litigation.  
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3. When the legislative authority of a city deems it advisable to lease, sell or dispose of a 

municipal utility’s operational telecommunications enterprise and system, or useful and 

functional in-service equipment, appurtenances, betterments and essential parts thereof, does 

RCW 35.94.020 or Charter 4.6 require voter approval of the proposed transaction?  

III. Background Facts  

The following facts are in the declarations of Plaintiff, Mitchell Shook (“Mr. Shook”), a 

taxpayer of the City, ratepayer of TPU and Click! customer, with standing to bring this action.   

A. Tacoma Public Utilities Ownership and Creation of Click! Network 

The Department of Public Utilities was established under City Charter (“Charter”) Section 

4.1. TPU is one of the largest municipally owned utilities in the Pacific Northwest.14 15  

The Utility provides four distinct public services; water, power, rail and telecommunications 

under four brand names: Tacoma Water, Tacoma Power, Tacoma Rail and Click! Network.  

TPU’s website prominently displays Click! as one of “Our Services: Power, Water, Rail, 

Click!.” see Shook Decl. 10/30/19, Ex. 1, Pg. 7 -about TPU.  

Owned and operated by TPU, Click! is an “advanced telecommunication system,” delivering 

commercial services under its own organizational structure, to approximately 35,000 TPU 

customer accounts. The System’s services were launched in 1998. 16   

Click!’s state-of-the-art, carrier-grade, telecommunications system, delivers Gigabit speed 

BIAS,  (“Broadband Internet Access Service “) over Fiber To The Home (“FTTH”) technology, 

VoIP prioritized DOCSIS 3.1 cable modem service, commercial “Metro Ethernet” data-transport 

services and cable television to customers in the in Tacoma, Fircrest, Fife, University Place, 

Lakewood and unincorporated Pierce County.17 18 

The System passes 66% of the homes in Tacoma Power’s service area with 1,500 miles of fiber 

and cable plant.19 The City describes Click! as: “This state-of-the-art technology for modern 

network architecture enables reliable and cost-efficient delivery of Gigabit internet services”.20   

 
14 Shook Decl. 10/30/19, Ex. 5. 
15 Official Statement: City of Tacoma Series 2017 Electric System Revenue Bond, p.1. 
16 “Broadband” is defined as “advanced telecommunications services” by RCW 54.16.420.  
17 TPU Annual Report p. 26 (Shook Decl. 12/12/19, Ex. 48, Also shows continues investment. 
18 Defendant’s Answer ¶23, admits point-to-point metro Ethernet broadband services. 
19 Defendant’s Answer ¶19. Pg. 4. Total mileage, admits 1,800.  
20 Admitted in Defendant’s Answer, Pg. 5, ¶22. Shook Decl. 10/30/19, Ex. 7 Click! Network 2018 Cable 
TV Annual Report -Pam Burgess to Jeff Leuders  2/28/19. See Shook Decl. 12/12/19, Ex. 57 for FTTH. 
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Like the City’s water and power utilities, Click!’s rates are set by Council and published under 

Title 12, the “Utilities” section of the Tacoma Municipal Code. Charter 4.3 allows Council to 

“revise such rates and charges as it may deem advisable for supplying such utility services.” 21  

Revenues and expenses for the System are accounted for separately, from other TPU 

operations, and appear as “Telecommunications” on TPU financial statements.  

B. Purpose in Creation of Click! Network -The Community’s Need For Broadband. 

In 1996, TPU commissioned a “Telecommunications Study.” The “study team” set out to 

determine if TPU might benefit from establishing “a modern telecommunications infrastructure.” 

The study asked if the greater Tacoma area has the “telecommunications resources necessary for 

business that may want to locate in the area?” It even cited “telecommuting” and asked, “How 

will the explosion in the Internet be handled?” Shook Decl 10/30/19 Ex. 10, Pg. 92 of 389.22 

The Study explained why the System would be built:  

One of the most significant ways a community and its economic base are intertwined is 
through an area's infrastructure, As a result, the evolution of a community's economy 
often depends upon the investments it makes in its transportation system, power 
system, and-given the shift to the information age-its telecommunication system, This 
study was therefore commissioned to investigate Tacoma's potential economic futures 
and the inter-relationship between its economic development and potential 
telecommunication system investments, (emphasis added).23 

A “Telecommunications Business Plan” was part of the study and proposed: 

Three types of telecommunications services would be offered by Tacoma City Light 
- wholesale high-speed telephony and data transport, Internet data transport, and 
cable television. Each of these services meet the growing telecommunications needs 
in the greater Tacoma area. . .. (emphasis added)  

The conclusion lamented, “one could hope that other companies would step forward.”  24 
[T]he local market has a growing need for better telecommunications access. Despite 
growing local demand, the incumbent wire line service providers have stated that their 
investments in the local infrastructure will either slow without significant rate 
increases or be halted all together. One could hope that other companies would step 
forward and create a modem telecommunications system through out (sic) our 
community but the prospects for that occurring appear dim. (emphasis added)  25  

On June 21, 1996, TPU issued a “Request for Ordinance or Resolution” seeking to:  

 
21 Defendant’s Answer, Pg. 4, ¶21 -City Council approve rates. Also see Shook Decl. 10/30/19, Ex. 8. 
22 The Purpose and Conclusion is at Shook Decl. 12/12/19, Ex. 50.  
23 Shook Decl. 10/30/19, Ex. 10, at Pg. 142 of 398 in PDF. 
24  Local Telecommunications Business Plan. Shook Decl. 10/30/19. Ex. 10, at Pg. 142 of 398 
25 Shook Decl. 10/30/19, Ex. 10, at Pg. 186 of 398 in PDF. 
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Authorize a Bond Ordinance for City of Tacoma, Washington, Department of Public 
Utilities, Light Division to clarify its legal authority to develop telecommunication 
capacity for . . . certain telecommunications services,26 

On June 26, 1996, the Board approved funding the telecommunication business plan.27 On July 

23,1996, Council approved Ordinance 25930  establishing a “A SEPARATE SYSTEM.” 

Ordinance 25930 included Article II: “Establishment Of The Telecommunications Project As A 

Separate System; And Adoption Of Plan And System”: 28   

Section 2.1. Establishment of Telecommunication System. The City hereby creates a 
separate system of the City's Light Division to be known as the telecommunications 
system (the "Telecommunications System"). The public interest, welfare, convenience 
and necessity require the creation of the Telecommunications System, contemplated by 
the plan adopted by Section 2.2 hereof, for the purposes set forth in Exhibit A. The City 
hereby covenants that all revenues received from the Telecommunications System 
shall be deposited into the Revenue Fund. (emphasis added).  

This “Exhibit A” of the Ordinance, included commercial broadband “Internet Access Service” 

and “high speed data” transport services.  

C. Summary Judgements Confirmed Authority to Establish Telecommunication System. 

In July of 1996, prior to funding construction of the System, the City sought declaratory 

judgement in Pierce County Superior Court to confirm authority for TPU to establish a 

telecommunication system to provide commercial telecommunications services. Two Orders 

were issued, confirming TPU’s authority to do so. 29 30 

In the City’s November 1996 Memorandum In Support of Summary Judgment”, the City 

cited RCW 35.96.030, which provides authority for municipal funding of communication utilities, 

as authority for the City’s proposed municipal utility telecommunication system.  

In creating Click!, the City also cited authority for commercial BIAS services in the policy 

statement of RCW 80.36.300 (5), to “Promote diversity in the supply of telecommunications 

services and products in telecommunications markets throughout the state.”  
 

26 Signed by Superintendent Klein Shook Decl. 10/30/19, Ex. 11, Pg. 28, at 224 of 389 in PDF.  
27 Resolution U-9198. Shook Decl. 10/30/19 Ex. 11, Pg. 31 or Pg. 227 of 389 total pages in PDF. 
28 See Ordinance 25930 Shook Decl. 10/30/19, Ex. 11, Pg. 197 of 389 A “Separate System.” 
29 The 12/13/96 Order determined Ordinance No. 25930 (the ''Bond Ordinance") was properly enacted. 
The 5/9/97 Order approved authority to fund the System and carry out the business plan for offering 
wholesale telecommunication service, including retail cable tv services.  Shook Decl. 10/30/19 Ex. 12, 13. 
30 The 5/20/97 Request for Ordinance stated: “Authorize the development of a broad band 
telecommunications network to improve electric utility service and improve the telecommunications 
infrastructure available to the community. This would include the business plan for a broad band 
telecommunications system and the implementation of the telecommunications system. 
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On March 20, 1997, in support of Res# 33668 to establish the System, TPU Director Mark 

Crisson wrote Council, outlining the System’s goals, saying the “Telecommunications System” 

would "Provide additional revenue to the Light Division and General Government through 

expansion of the market for telecommunications services.”31  

"Significantly enhances regional economic development and quality of life by creating 
state-of-the-art telecommunications infrastructure and providing it to all businesses and 
residences throughout the community."  

On April 8, 1997, Council approved Res. 33668. The Board followed with Resolution U-

9258, finding provision of broadband Internet to be “prudent and economical,” stating: 

WHEREAS the Light Division has retained consultants to review and analyze the 
feasibility of a broad band telecommunications systems for the Light Division's 
service area, and a business plan has been prepared for this purpose. 

WHEREAS, the Public  Utility Board hereby finds and determines that the Light 
Division's proposal for a broad band telecommunications system is in the best 
interests of the City, will serve as a public purpose, and should be approved. 
BE IT RESOLVED BY THE PUBLIC UTILITY BOARD.   
That the Board hereby approves the Light Division's proposal including the 
Business Plan for a broad band telecommunications system, and the Board 
recommends that the City Council approve a resolution to authorize the Light 
Division to proceed to implement said proposal for a broad band 
telecommunications system.. (emphasis added). (Shook Decl. 12/12/19, Ex. 75) 

Resolution 33668 identified other “utility purposes,” or benefits, that would be accomplished 

by creating Click!’s broadband system. These included revenue diversification and economic 

development, both having an important “nexus” to Tacoma Power’s role of producing energy.32 

One year later, as the project gained national attention, TPU Director Mark Crisson proudly 

wrote the Tacoma City Manager, and forwarded a national news article and stating:  

“MSNBC has written a very informative piece about Tacoma Power's Click! Network. 
It was written complete with slides of our work in progress. I know the City Council, 
as well as the Board, will be proud of this national coverage.”33 

D. Click! Network’s Commercial Telecommunication System and Operations Today 

In 2018 Click!’s total revenue exceeded $25 Million. In August 2019, Click!’s monthly 

sales were $2,116,912, with a $40,070 profit after all allocations, taxes and depreciation. 34  

 
31 Shook Decl. 10/30/19, Ex. 10, Pg. 4. (or Pg. 50, of 389 in PDF).  
32 Shook Decl. 12/12/19, Ex. 75. See first “Whereas” in Amended Resolution U-9258. 
33 Shook Decl. 10/30/19, Ex. 14 Pg.2 -Importantly, see the quote on Pg. 6: “The system is not being built 
as a cable system. We have got a multilayered business model.” - Deb Stewart Click Network. 
34 Shook Decl. 10/30/19, Ex. 9, Tacoma Power Statement 12/31/18, Click! Operational Summary 8/19 
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Click! is an FCC registered telecommunications provider, with Federal Registration Number 

(“FRN”) FRN 0007466642,35 filing Form 499 and Form 477, 36 and publishing a “Transparency 

Disclosure,” as mandated by the FCC.37  Click! provides gigabit data “transport only” services 

to the Tacoma City Library System and files FCC Form 471, allowing libraries participate in the 

Universal Service Administrative Company (“USAC”) “E-rate Program.” Click!’s USAC 

Service Provider Number (“SPN”) is SPN 143035981. 38 See Shook Decl. 12/12/19 Ex. 64. 

Click! enters into “Master Service Agreements” (“MSA”) to install “dedicated transport 

services” over the System’s municipal “communications facilities,” often in large commercial 

buildings. Examples, including CenturyTel’s, are provided in Shook Decl. 12/12/19, Ex. 62. 

“Telecommunications Installation and Service Agreements,” with multifamily dwellings, 

allow installation of “Telecommunications System” for providing “telecommunication services.”  

Owner grants Click! the right to enter and access the Premises for the purpose of 
installing telecommunications facilities in, at and upon the Premises including, but not 
limited to, all wiring, cables, conduits, electronic and other equipment, antennae, 
switches, amplifiers, filters, traps, signal receiving/scrambling/decoding equipment, key 
lock box(es) and key(s), and any additional equipment that may be requested for 
provision of . . .telecommunication services at the Premises (“Facilities” and collectively 
“Telecommunication System”). (emphasis added) (Shook Decl.10/30/19, Ex. 17). 

Click! holds a Franchise Agreements for Pierce County and the Cities of Tacoma, Fife, 

Lakewood, Fircrest, University Place and Puyallup. (Shook Decl. 12/12/19, Ex. 30). 

Click!’s Pierce County “Telecommunications Franchise” is Ordinance No. 2004-43: 
Telecommunication Franchise To The City Of Tacoma, . . . Light Division, For A 
Telecommunications Network In Pierce County To Be In The Public Interest;  

The Puyallup Telecommunications Ordinance grants City of Tacoma rights:  

To Construct, Maintain, Operate, Replace And Repair A Telecommunications 
Network, In, Across, Over, Along, Under, Designated Public Rights-Of-Way.39 

E. Planned Conveyance of Click! Network’s Commercial Telecommunication System. 

On Nov. 5, 2019, Council approved the CBTA and Indefeasible Right of Use (“IRU”) 

 
35 Click! Network Disclosure and FRN, se, Pg. 283/389 of PDF. 
36 Shook Decl. 10/30/19, Ex. 15 All facilities-based providers are required to file data with the FCC twice 
a year (Form 477) on where they offer Internet access service at speeds exceeding 200 kbps in at least one 
direction. See Who Files What: available at  https://www.fcc.gov/general/broadband-deployment-data-
fcc-form-477 
37 Click! FCC Form 477 see Shook Decl 10/30/19 Ex. 15, also available at https://perma.cc/9T9T-L4FL  
38 Shook Decl. 10/30/19 Ex. 15, Pg. 7, Library Funding info at  https://www.usac.org/sl/default.aspx   
39 Shook Decl. 12/??/2019 Ex. 79 
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agreement (the “Agreements”) to privatize Click! by transferring ownership and operations of the 

enterprise to Rainier Connect, a private company.40  see Shook Decl. 12/12/19 Ex. 39. 

Privatization transfers an active, in-service, municipal utility enterprise. It vests all proprietary 

operational interests in the System. Assets essential for continued provision of BIAS services to 

TPU’s customers would be separated and conveyed for up to 40 years.  

All franchises agreements, contracts, warranties, operating rights, active customer account 

information, billing and bank payment details would be vested. All electronic equipment, software, 

provisioning systems, DNS servers, DHCP servers, 41 Caching servers,  routers, hubs, nodes, 

trademarks, IP addresses, head end equipment, customer premise equipment, trucks, brand name, 

other critical assets and infrastructure are included. (Shook Decl. 11/1/19, Pg. 12)  

It is undisputed that privatization removes all Council control over the System’s rates going 

forward, leaving the System’s customers without protection from future rate increases. 

IV. Argument  

This motion is based on the pleadings, declarations and evidence filed under this cause. 

Summary Judgement Standard: With only questions of law, summary judgment is appropriate 

under CR 56(b). When moving party shows “no issue as to a material fact," Scott v. Pacific West 

Mountain  Resort, 119 Wn.2d 484, 502-03 (1992), “the burden shifts to the non-moving party” to 

establish facts to be proven at trial. Young v. Key Pharmaceuticals, Inc., 112 Wn.2d 216, 225 

(1989). The non-moving party must offer specific facts, not bare allegations. Baldwin v. Sisters 

of Providence, 112 Wn. 2d 127, 132 (1989). Conclusory assertions do not preclude summary 

judgment. Grimwood v. University of Puget Sound, Inc., 110 Wn. 2d 355, 359-60 (1988).  

A. Click! is A Municipal Utility System Providing Municipal Utility Service. 

By resorting to RCW 35.95.040, to surplus Click!, the City admits the System is a municipal 

utility, regulated by Chapter 35.94. The plain meaning of the terms “utility” and “system” seem 

obvious; but, if further definition is desired, courts may “look to standard English language 

dictionaries.” North Pacific Ins. Co. v. Christensen, 143 Wn.2d 43, 48, 17 P.3d 596 (2001)  

 
40 Ironically, to say the least, Rainier opposed Click!’s creation in 1996. Shook Decl. 12/12/19 Ex. 47. 
Also, a hearing on an Ordinance to convey the Click! Franchise Agreement was held on 12/10/19. Shook 
Decl. 12/12/19, Ex. 63 
41 DNS is Domain Name Service and Domain Name Servers, DHCP, Dynamic Host Configuration 
Protocol) The automatic assigning of IP addresses 
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Black’s Law Dictionary’s defines “public utility” as, “a company that provides necessary 

services to the public, such as telephone lines and service, electricity and water.” 42 43  

Merriam Webster provides, “system” is “a regularly interacting or interdependent group of 

items forming a unified whole.” Click! assets, represented by over 2000 pages in the CBTA and 

IRU Agreements,44 constitute a telecommunication system. Click! is a “Public Utility System.” 

U.S. Code and Washington State statutory definitions confirm Click! is a municipal “utility” 

The 1996 Telecommunications Act provides, at 47 USC § 224(a)(1): “Utility.”  

The term “utility” means any person who is a local exchange carrier or an electric, 
gas, water, steam, or other public utility, and who owns, or controls poles, ducts, 
conduits, or rights-of-way used, in whole or in part, for any wire communications. 

Our State Supreme Court’s defines “public utility” as a service that will “subserve a public 

use.” Also, “The crucial and final test is, does the use--utility--subserve a public purpose; does it 

furnish a natural need of the city or its citizens; does it contribute to his comfort, prosperity, or 

happiness?” Winkenwerder v. City of Yakima, 52 Wn.2d 617, 328 P.2d 873, (1958). Under 

Winkenwerder’s “crucial and final test,” Click! is undoubtedly a utility. 

In Bremer, the high court defines utility:  

[T]he statute specifically names a long list of utilities, but does not specifically 
mention wharves and docks. But the statute also says, 'or any similar or 
dissimilar utility or system.' This, we think includes any kind of utility in whose 
operations the public has an interest, that is to say, any public utility”                               
see Bremerton v Bremer, supra 

B.  Creation of Municipal Utility’s Telecommunication System and Service. 

The term “Telecommunications” replaced “telephone” and “telegraph” in Title 80 RCW 

under the Laws of 1985. See Ch. 450, Sec. 13, Pgs. 1978 -1995, or Shook Decl. 12/12/19 Ex. 61.  

Click!’s municipal telecommunications system45 was carefully conceived, constructed and 

paid for by TPU, for the express purpose of providing broadband services to TPU customers.  

 
42 Black’s Law Dictionary Eleventh Edition 2019 P. 1859 
43 Click! enables “telephone service.” The transmitting and receiving ordinary-language messages is 
widely accomplished with Voice Over IP Protocol (VoIP) service, a disruptive technology rapidly 
replacing traditional switched telephone technologies. Click! offers a “Voice Package”, or VoIP with QoS 
(“quality or service” features). that prioritize “data packets.” Click!’s telecommunication system allows 
services that are the modern equivalent of the “telephone.” Shook Decl. 12/12/19, Ex. 44 
44 Shook Decl. 11/1/2019, Ex. 29 
45 Click! is a “telecommunication system” see Shook Decl 12/12/19 Ex. 59 Decl. of Terry Dillon. 
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City’s Ordinance No. 25930 created Click! upon municipal authority to supply “utility 

services.” The City intended to establish utility services. The Ordinance provides, “WHEREAS 

RCW 35A.11.020 authorizes the City to operate and supply utility and municipal services 

commonly or conveniently rendered by cities or towns.” 46 (Shook Decl. 10/30/19, Ex. 11, Pg. 4) 

Prior to constructing Click!, to confirm legal authority for commercial municipal utility 

telecommunication services, the City brought suit for declaratory judgement in Pierce County 

Superior Court and succeeded, in 1996 and 1997, in obtaining two approving Orders. 47 48 

In all the briefing supporting the proposed system, City cited federal, state, and local 

statutory and judicial authority, as allowing construction and operation of a municipal utility 

“Telecommunications System” The “Introduction” of the City’s brief stated:    

The City of Tacoma (the "City") brought this declaratory judgment class action 
under RCW 7.24 and 7.25 and CR 23(8)(2) to confirm its authority to issue bonds 
for the purpose of constructing and operating a telecommunications system 
consisting of a hybrid fiber coaxial network (the "Telecommunications System"). 

The City’s April 14, 1997 Memorandum in Support of Summary Judgment shows the City 

created a “Telecommunication System” as a municipal utility. See Shook Decl. 12/12/19 Ex. 30 

Click!’s a "Telecommunications Company," operating a municipal telecommunication 

system, providing telecommunication services. RCW 80.04.010 (27). A "Telecommunications 

Company" is “every city or town owning, operating or managing any facilities used to provide 

telecommunications for hire, sale, or resale to the public”. See RCW 80.04.010 (28). 49 50 

Thus, any city or town operating facilities used for transmission of information by wire, or 

optical cable, is a telecommunications company. This is exactly what Click! Network is: “a 

facility for transmission of information by optical cable or similar means.” 51 

 
46 The bond was payable solely by TPU (not general government). Shook Decl. 10/30/19 Ex.11 
47 Pierce County Case No. 96-2-09938-0, City Of Tacoma v Taxpayers and Ratepayers of Tacoma.  
48 City’s 11/5/96 Memorandum In Support Of Motion For Summary Judgment. Shook Decl 10/30/19, Ex. 
12, Ex. 13. See Section I, of the City’s brief. These Summary Judgement Orders confirmed City’s 
authority to establish a “Telecommunication System.”   
49 The Public Service Commission, now the UTC, regulates utilities with strong police powers under 
RCW 80.04.470: “Commission to enforce public service laws. Police power.” 
50 see RCW 54.16.005 “Telecommunications” has the same meaning as contained in RCW 80.04.010. 
51 RCW 35.99.010 “Telecommunication Systems” are not cable service or cable television systems.. 
Telecommunication systems are operated under Master Permits. Section (3) "Master permit" “A master 
permit does not include cable television franchises” (7) "Telecommunications service" means the 
transmission of information by wire, radio, optical cable, electromagnetic, or other similar means.  
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1. Telecommunications Companies are Public Utilities. 

Common law and statutory definitions of “Public utilities” are synonymous with “public 

service.” By all definitions, Click! is a “public utility” and a “public service company.”  

Click! is a "public utility" under RCW 36.87.140:  
The term "public utility" as used in this section shall include utilities owned, 
operated, or maintained by every gas company, electrical company, telephone 
company, telegraph company, and water company whether or not such 
company is privately owned or owned by a governmental entity. 

Public utility and “public service company” share the same definition: 

RCW 80.04.010 (23) “"Public service company" includes every gas company, 
electrical company, telecommunications company, wastewater company, and 
water company.”52  

The Public Service Commission Law, defined a “public service company.”53 

Rem.Rev.Stat. §10344, The term 'service' is used in its broadest and most 
inclusive sense. The term 'public service company' includes every common carrier, 
gas company, electrical company, water company, telephone company, telegraph 
company, wharfinger and warehouseman, as such terms are further defined . . .. 

Inland Empire Rural Electrification . v. Department of Public Service, 199 Wash. 527, (1939)  

Click! is a “utility,” as a “communications utility, with its vast underground infrastructure:  

"Communication utility" means any utility engaged in the business of affording 
telephonic, telegraphic, cable television or other communication service to the 
public in all or part of the conversion area and includes telephone companies and 
telegraph companies as defined by RCW 80.04.010.   (Quoting RCW 35.96.020) 

3.  Telecommunications Has Been Defined as A Public Utility in Washington Since 1909. 

Railroads were the first regulated utility in Washington State, in 1905, under the Railroad 

Commission. 54 Telecommunication was the second utility to be regulated, in 1909, also under 

the Railroad Commission. 55  

The Railroad Commission became the “Public Service Commission” in 1911, with a "Public 

service company" including every “gas company, electrical company, water company, telephone 

company, telegraph company.” See Session Laws of 1911, Ch. 117, Pg.538.56  

 
52 Municipal utilities are except from Title 80 RCW -“Public Utilities” Tacoma enjoys “home-rule.” 
53 1911, Ch. 117, Pg 546, also Shook Decl. 12/12/19 Ex. 35, Pg 5. 
54 Railroad Commission was established by the Session Laws of 1905, Ch. 81, Pg. 145.  
55 The U.S. Interstate Commerce Act of 1887 regulated railroads and preceded Washington state’s Laws 
of 1909, Ch. 93. Sec. 3 Pg. 192, 196, which did: “authorize the commission to regulate telephone and 
telegraph companies and their rates and charges, to prevent discrimination and extortion by such 
companies; and to authorize the Railroad Commission of Washington to make all necessary rules.”” 
56 Since 1961 UTC has regulated utilities an under Title 80. RCW. See 1961 c 14 § 80.01.010 
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As an advanced “telecommunication system” and “enterprise” of TPU, generating over $25 

million in revenue, providing a necessary “public service” to over 35,000 TPU utility accounts, 

Click! meets every definition of a “public utility system.”  

4.  An Attorney General’s Opinion, Professor Brown’s Definition and Eminent Domain. 

The AGO finds “Telecommunications businesses are public utilities.” See Authority Of 

Cities, Towns, And Counties To Provide Telecommunications Services. AGO 2003 No. 1157 

Consider Professor Richard E. Brown’s definition of public utilities. He wrote the book on 

public utilities, Business Essentials for Utility Engineers, and is a Fellow of the Institute of 

Electrical and Electronics Engineers (IEEE), with BSEE, MSEE and PhD degrees from the 

University of Washington in Seattle, an MBA degree from the University of North Carolina at 

Chapel Hill, and as a registered professional engineer, Prof. Brown defines “public utility” as:  

Public utilities provide essential services to society. Because of their 
importance, legal precedent has upheld the need for specialized government 
oversight of these businesses to ensure that safe and reliable utility services 
are widely available for rates that are reasonable and non-discriminatory. 58   

Public utility services are often established via eminent domain and possess natural 

monopoly characteristics, with “pricing power,” thus creating a need for regulation. 59 60 61 

Click! fits the definition of “public utility,” with a brand is organized as a “system,” holding 

itself out 62 to supply telecommunication and data transport services to a class of TPU ratepayers, 

subject to special governmental regulation, both at the local and state levels. 63 64 
 

57 Attorney General Opinions are “entitled to great weight.” See Five Corners Family Farmers v. State, 
173 Wn.2d 296, 308, 268 P.3d 892 (2011)  
58 Dr. Brown has provided consulting services to most major utilities in the United States and many 
around the world, is a frequent instructor, having taught courses in eleven countries, and is an adjunct 
professor at North Carolina State University. Shook Decl. 12/12/19 Ex. 40 Pg. 4 
59 Large fixed costs are associated with establishing public-utilities, like a telecommunication system, act 
as a barrier to entry, creating a “natural monopoly” with “pricing power” -or the ability to unfairly raise 
rates, since demand is “inelastic.” Buyers, needing the service, have little choice but to pay .  
60 Telecommunication companies are regulated in Washington State under Chapter 80.36 RCW; however, 
in deference to municipal control, RCW 80.04.500 expressly provides Tacoma with home-rule authority 
for most of the provisions of Title 80 RCW. As a result, rates and policy for Click! are set by Council.  
61 Broadband service is generally a monopoly in the USA. Shook Decl. 12/??/19, Ex. 46, also “market for 
local access to broadband tends to be a “natural monopoly.”  See WI-FI Everywhere: Universal 
Broadband Access as Antitrust and Telecommunications Policy Hannibal Travis American University 
Law Review, Vol.55 Issue 6 (2006) Shook Decl. 12/12/19, Ex. 51 
62 See Shook Decl. 12/12/19 Ex. 42 Click! holds itself out as providing Broadband Telecommunications 
services. Also see RCW 54.16.005 (4) as “the provision of telecommunications services or facilities for 
resale by an entity authorized to provide telecommunications services to the general public and internet 
service providers.” 
63 Council fixes Click! rates and policies. The State also regulates broadband under RCW 19.385.020. 
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Constructed upon 140 years of the City’s municipal infrastructure, established under broad 

eminent domain authority, as represented in the many easements, conduits, vaults and facilities 

underlying the utility system, Click! further fits the definition of a utility.65  

The City has broad power, “to condemn land and other property and damage the same for 

such and for any other public use.” As a utility, City “may acquire, construct, purchase, condemn 

and purchase, own, operate, control, add to and maintain lands, easements, rights-of-way.” As a 

telecommunication company, “The right of eminent domain is hereby extended to all 

telecommunications companies organized or doing business in this state.” 66 

To sum it up, a “municipal public-utility” is a non-profit enterprise, holding itself out under a 

brand or system to supply a “public service” to a specific class of customers, subject to special 

governmental regulations that insure equitable, non-discriminatory, prices and practices.67  

5.    Invention of Broadband and Reemergence of Municipal Communications Utilities. 

At the dawn of the telecommunication age, municipal communication utilities were very 

commonplace. In 1907 the U.S. Census Bureau did a Special Report on Telephones and found 

over 580,000 non-profit community lines operated by “Mutual Systems,” “Cooperative 

Associations” and “Farmer Lines” across the nation.68 History shows AT&T crushed such 

competition and monopolized this industry, but was broken up in 1984. With subsequent federal, 

state and local governmental support, the public is regaining control of essential communication 

facilities.69 A revival of municipal ownership of telecommunication utilities is unfolding. 70  

Anacortes, Washington, is an example of a municipal telecommunication utility regaining 

control of such services. Anacortes now offers retail broadband utility service alongside their 

water utility. Their first customer was recently installed. (Shook Decl. 12/12/19 Ex. 58, Pg. 8) 

 
64 Answer, Pg. 6 ¶33. Admits Click! “partners” with local ISP “partners” to provide internet service.  
65 Transferring City’s “police power” of eminent domain, juris privati, is likely unconstitutional.  
66 Eminent domain authority for a City is found in the Session Laws of 1893, Ch. 84, Sec.1, Pg. 189, now 
RCW 8.12.030, for a utility in RCW 35.84.020, and a “telecommunications company,” RCW 80.36.010.  
67 A “public service” is a service “holding itself out, expressly or impliedly, to supply its service or 
product for use either by the public as a class or by that portion of it that can be served by the utility” 
Inland Empire Rural Elect. v. Dept. of Public Service of Wash., 199 Wash. 527, 537, 92 P.2d 258 (1939) 
68 Shook Decl. Ex. 58, Pg.1 Department Of Commerce: The Census on Telephones: 1907 
69 Shook Decl. 12/12/19, Ex. 49. A Brief History of American Telecommunications Regulation. 
70 The Telecommunications Act of 1996 created broad opportunities for municipal ownership.   
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Click! is a public utility,  by common language definitions, regulatory statutes, numerous 

municipal utility examples, the Attorney General’s opinion, 500 years of case/common law, all 

of which confirm that a municipal telecommunications business, affected with a public interest, 

subserving a public need, exercising police power of eminent domain and rate setting, standing at 

the gateway of commerce, subject to public regulation, holding itself out expressly for supplying 

essential public services, devoted to public use and operated for the common good and benefit of 

Tacoma Public Utility ratepayers, is subject to an approving vote of the people. As the high court 

found, in State v. Kuykendall, 137 Wash. 602, 243 P. 834, (1926)71  

[I]f in the beginning or during its subsequent operation the pipe line was devoted 
by its owner to public use, and if the right thus extended to the public has not 
been withdrawn, there can be no doubt that the pipe line is a public utility. 

6.    Additional Utility Functions, Utility Purpose and Utility Benefits.  

Click! offsets TPU’s telecommunication costs, provides revenue diversification,72 and spurs 

economic development, all of which increases revenues for TPU’s other utilities,73 increasing 

profits and lowering rates for all Power customers. Click! is a utility with a true nexus to Tacoma 

Power’s primary purpose.74 75 

The community, at large, benefits from lower broadband rates due to competition in the 

market for broadband services. Competition between Click!’s Internet Service Providers 

(“ISPs”) partners, over Click!’s open access system, results in fierce competition for Comcast. 

This results in lower rates for the region. All of which spurs economic growth and serves to 

benefit TPU’s other utility purposes. 76  77  78 

 
71 Drawing on Budd v. People, 12 S.Ct. 468, 143 U.S. 517, 36 L.Ed. 247 (1892), quoting Munn v. Illinois, 
94 U.S. 113, 24 L.Ed. (1877).  
72 Similarly, Chattanooga’s Electric Power Board (“EPB”) experiences savings. In the 2017 annual report, 
EPB announced: “Lower Power Rates: Because EPB Fiber Optics pays such substantial allocations and 
access fees to EPB Electric Power, the electric system has been able to avoid a significant electric rate 
increase. As a result, all electric customers are enjoying lower electric rates regardless of whether they are 
EPB Fiber Optics customers or not.” Shook Decl 12/12/19 Ex. 38. 
73 This provides a “sufficiently close nexus to the purpose and object” of TPU’s non-telecommunication 
utilities, water and power. City of Tacoma v. Taxpayers of Tacoma, 108 Wn.2d 696 (1987). 
74 The threshold for nexus is quite low. Utility buying art to beautify its own facilities was sufficient nexus; 
but, utility could not buy art to benefit the general public. “Such projects beautify employee workspaces and 
customer service areas and thereby helped increase the efficiency of workplace operations and acted to the 
benefit of City Light.” Okeson v. City of Seattle, 130 Wash. App. 814, 125 P.3d 172 (2005) (Okeson II). 
75 Chattanooga, Tennessee operates an electric provider known as the Electric Power Board (EPB). In re 
City of Wilson, North Carolina, 30 FCC Rcd. 2408, 2015 WL 1120113, at *7 (2015) 
76 Shook Decl. 12/12/19, Ex. 52, see Harvard Study on Broadband confirming lower prices. 
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C. Municipal Utilities Commonly Provide Telecommunication Utility Services  

“The municipal corporation is allowed to go into the business only on the theory that thereby 

the public welfare will be subserved.” Springfield Gas & Elec. Co. v. Springfield, 257 US 66 - 

Supreme Court 1921.Municipal communication systems, owned and operated by non-profit, 

community entities, commonly provide broadband services in the modern era. 79  

Mr. Shook’s report, A Sampling of Municipal Broadband Utilities in the USA (2019), 

reviews  25 such utilities, with a short “description” of each utility’s services, taken directly from 

each utility’s own website. Please See Shook Decl.10/30/19 Ex. 18. 

Kansas Municipal Utilities (“KMU”) represents 178 cities and communities that have 

decided municipal utilities are the best choice for providing electricity, natural gas, water, sewer 

and telecommunications services. The KMU website states: 

Kansas has a long history of municipal utility operation. When private business 
would not or could not serve the utility needs of its citizens, city governments 
stepped up to provide essential utility needs – electric, gas, water, wastewater, 
stormwater, and telecommunication services. These community-owned 
utilities are municipal by choice. (Emphasis added)80  

1.     Washington’s Public Utility Districts Operate Telecommunication Utilities.81  

Courts may interpret a statute by looking to “other statutes dealing with the same subject 

matter.” The PUD statues are related statutes and helpful when “read together and harmonized.” 

Harmon v. Dept. of Social and Health Services, 134 Wn.2d 523, 530, 951 P.2d 770 (1998)  

Municipal ownership and operation of telecommunication systems is common in Washington 

State. Public Utility Districts (“PUDs”) are non-profit municipal corporations organized to 

 
77 Defendant’s Answer, Pg. 6, ¶33. admits competition between local Internet Service Providers. 
78 See City of Wilson, North Carolina Petition for Preemption of North Carolina General Statute Sections 
160A-340 et seq. et al., Memorandum Opinion and Order, 30 FCC Rcd 2408, 2434, paras. 52-54 (2015) 
(Municipal Broadband Preemption Order) (finding Time Warner Cable’s rates lower in Wilson than in 
other areas of North Carolina and that Time Warner Cable improved its BIAS speed offerings after 
Wilson entered the market) 
79 The Executive Office of the President: Community-Based Broadband Solutions The Benefits Of 
Competition And Choice For Community Development And Highspeed Internet Access. (2015) Shook 
Decl. 10/30/19 Exhibit 21, Pg. 14, 15.  
80 KMU website, last accessed 11/19/19, available at  https://www.kmunet.org/page/Benefits?  Also 
available at Perma Link  https://perma.cc/8FDZ-XX8D and as Shook Decl. 10/??/19 Ex.  
81 See RCW 54.04; also Wash. Natural Gas Co. v. PUD 1, 77 Wn.2d 94, 97, 459 P.2d 633 (1969).  
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provide public utility services. With less authority than charter cities like Tacoma, fourteen 

PUDs currently operate telecommunication “utility” systems across our state.82 83 84 

Washington’s UTC considers broadband a “utility.”85 (Shook Decl. 12/12/19 Ex. 41 Pg.1). 

PUDs recognize broadband is “utility service,” vital to education, economic growth and 

employment.”86 Kitsap County PUD calls “Broadband” a “utility.” 

PUDs were formed in 1930 to provide equitable access to modern utilities for 
Washington's communities. Today, this includes broadband 
telecommunications. Watch our video to see how Kitsap PUD is continuing 
the mission and working to bring this essential utility to all of Kitsap's 
communities. (emphasis added). 

Municipal broadband utilities are defined in Title 54, RCW -Public Utility Districts, in RCW 

54.16.420 “Retail internet service.” (1)(a) "Broadband" means high-speed internet access and 

other advanced telecommunications services.87 (b) "Broadband network" means networks of 

deployed telecommunications equipment and technologies necessary to provide broadband.  

PUDs are regulated, under RCW 54.16.420(15): “A public utility district providing retail 

internet service must separately account for any revenues and expenditures.” RCW 54.16.330, 

rates may not to be “discriminatory or preferential,”: Provision of Telecommunications Services:  

 (2) A public utility district providing wholesale or retail telecommunications services 
shall ensure that rates, terms, and conditions for such services are not unduly or 
unreasonably discriminatory or preferential.  

Regulation of PUD broadband utilities demonstrates Click! is also a utility, providing 

essential utility services. Chapter 35.94 RCW applies to such municipal utility assets. 88  

D. The City’s Telecommunication System Provides Essential Utility Services. 
 

82 See RCW 54.16.330(1)(a) A public utility district . . . may construct, purchase, acquire, develop . . . 
operate, and maintain any telecommunications facilities . .  
83 First class cites conferred with an omnibus grant of power under RCW 35.22.570 .  
84 “district is publicly owned and operated and that it has no profit motive." Snohomish County Pub. Util. 
Dist. 1 v. Broadview Television., 91 Wn.2d 3, 8-9, 586 P.2d 851 (1978) 
85 The Australia’s Commonwealth has funded a National Broadband Network. Every Australian will have 
access to 100 Mbps service. 11 million homes are now ready to connect. Shook Decl. 12/12/19 Ex. 60.  
86 Shook Decl. 12/12/19 Ex. 38. Washington PUD Association (“WPUDA”) website, last accesses on 
11/23/19 “Widely available and reliable access to broadband service is important to our state’s economic 
health, access to education and essential services, and quality of life. Public utility districts play an 
important role in connecting communities by providing access to high-speed broadband service.” 
87 See 47 U.S. Code § 1302 (d)(1) The term “advanced telecommunications capability” is defined, without 
regard to any transmission media or technology, as high-speed, switched, broadband telecommunications 
capability that enables users to originate and receive high-quality voice, data, graphics, and video 
telecommunications using any technology. 
88 Click! services were conceived as a “utility purpose.” Shook Decl. 12/12/19, Ex. 30, Pg. 10, 11. 
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Broadband is commonly considered an essential utility.89 State, federal and local public policy 

support broadband as a municipal utility service. 90 The City describes its own “Mission” in 

provision of these services as “vital to our quality of life.” (Shook Decl. 12/12/19, Ex 48, Pg. 8). 

Washington state’s “Broadband Office,” established in 2019, with “AN ACT Relating to 

expanding affordable, resilient broadband service to enable economic development, public 

safety, health care, and education” see RCW 43.330.532 Broadband office—Established:91 

The legislature finds that: (1) Access to broadband is critical to full participation in 
society and the modern economy provides a public benefit to the citizens of 
Washington by enabling access to health care, education, and essential services, 
providing economic opportunities, and enhancing public health and safety.  Id. 

In RCW 43.330.400 the Legislature found broadband technology advancements:  
[E]enhance economic development and public safety . . . improved health care, 
access to consumer and legal services, increased educational and civic participation 
opportunities, and a better quality of life for the state's residents.  

In July 2019, Pierce County Council passed a Resolution stating: 
"Broadband" - forms the basis of an essential 21st Century infrastructure in our 
digital world and economy. It is vital to the economic development and quality of 
life for the residents, businesses and institutions of Pierce County and throughout 
Washington.   (see Shook Decl. 12/12/2019 Ex. 37, and for Resolution see Ex. 54)  

Pierce County Council’s 2019 Broadband Study concluded: 
Broadband is essential, much like education, electricity, and water or sewer. It has 
become a primary enabler of economic mobility and prosperity, a “fourth utility” Id 

Federal policy supports municipal communications.92 Benefits are widely known and broadly 

promoted. Like roads, broadband is essential infrastructure for a modern economy. Broadband is 

a core utility for households, businesses and community institutions.93 94 

 
89 See 47 U.S. Code § 1301 (2) “Continued progress in the deployment . . . of broadband technology is 
vital to ensuring that our Nation . . . continues to create business and job growth. 
90 RCW 80.36.630 (c) "Broadband service" means any service providing advanced telecommunications 
capability, including internet access and access to high quality voice, data, graphics, or video. 
91 See RCW 43.330.532 – Findings 2019 c 365 The legislature finds Broadband (2) “serves a fundamental 
governmental purpose and function and provides a public benefit to the citizens of Washington. Also,  
92 See 47 U.S. Code § 1301 (4)”The Federal Government should also recognize and encourage 
complementary State efforts to improve the quality and usefulness of broadband data and should 
encourage . . . the continued growth of broadband services . . . for the . . . the Nation.  
93 Shook Decl. 10/30/19, Ex. 21, see generally Report from the executive office of the president: 
Community-Based Broadband -The Benefits Of Competition And Choice For Community Development 
And Highspeed Internet Access. (January 2015). 
94 Shook Decl. 10/30/19 Ex. 22, Pg. 3 -see generally A Light in Digital Darkness: Public Broadband after 
Tennessee v. FCC 20 Yale J. L. & Tech. 311 (2018). 

26
2263



 

Plaintiff Mitchell Shook’s Motion For Partial 
Summary Judgement.   NO. 19-2-11506-3 

- 19 - 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Mitchell Shook, Plaintiff 
3624 6Th Ave Suite C, Tacoma, WA 98406 

“Today, broadband is taking its place alongside water, sewer and electricity as essential 

infrastructure for communities”. Quoting USDA Report  (Shook Decl. 10/30/19, Ex. 23). 95 
Broadband is crucial for increased health, educational and economic opportunities, 
as well as for job and business creation and growth. Broadband can help close the 
digital divide between rural and urban communities. (USDA Rural Development’s 
Rural Utilities Programs website, last visited 10/30/19) 

E. Click! is a Municipal Utility “System Requiring a Vote under Charter 4.6 

Charter 4.6 requires a vote upon disposal of a “System.” Click!’s services are not general, 

sovereign, government functions, provided for the common good of the general public at large, 

to customers who do not request service. Click! is a municipal utility enterprise, providing 

proprietary public utility services for the benefit of the Utility and its customers. 

That Click! is a “System,” operating under an “organizational structure,” with a general 

manager providing oversight, is important to note. 96 The “proprietary” services Click! provides 

define Click! as an “enterprise.” An enterprise is a system.97 (Shook Decl 12/12/19, Ex.26) 

Click!’s services are provided, as a proprietary function, to the Utility’s customers.  

In the context of utilities, the focus is on whether the utility "operates for the benefit of 
its customers, not the general public," or, stated differently, whether it "will [provide 
service] to a customer that does not request service." Okeson, 150 Wn.2d at 550. If it 
operates to serve customers, a utility is serving a proprietary function. 

City of Wenatchee v. Chelan County Public Utility District, 181 Wn.App. 326, (Div. 3 2014) 
Washington decisions have held that the operation of a water system or other utility 
serving billed customers is a proprietary function. Russell v. City of Grandview, 39 
Wn.2d 551, 553, 236 P.2d 1061 (1951)  

F. The City Confirms Click! is Part of a Utility by Taxing it as a Utility. 

Further admission is found in the City’s organization, labeling, treatment and Taxation of 

Click!, which show the City has consistently demonstrated its expressed intention that Click! is a 

public utility “system.”98  

The Washington Constitution provides, in Article VII Section 5: Taxes, How Levied, that “ 

every law imposing a tax shall state distinctly the object of the same to which only it shall be 

 
95 Shook Decl. 10/30/19, Ex. 23. USDA Rural Utilities Service - Telecommunications Programs: 
96 Shook Decl. 10/30/2019, Ex. 9, Pg. 3  
97 “Enterprise” is a “a business organization,” also, “a systematic purposeful activity.” “Systematic” is 
“relating to or consisting of a system. Merriam-Webster.com Dictionary Accessed 11 December 2019 
98 Shook Decl. 10/30/19, Ex. 17, Showing the $629,716. The City Website states: “City Utility Tax” 
refers to a tax on public service businesses, including businesses that engage in telecommunications 
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applied.” The City’s collects a 7.5%  “utility tax” on Click! activities, including broadband 

revenue, as a “public utility.” In 2018 this tax amounted to $629,716 on broadband alone.99  

The City’s taxation of Click! as a public utility, shows an express intent that Click! is a 

public utility. The City’s taxation policy, City Charter 4.4, allows taxation “upon any of the City-

operated utilities.” By collecting the City’s B&O “utility tax” on Click!’s broadband services, 

City demonstrates for the Court that Click! is a utility in Tacoma. (Shook Decl. 10/30/19, Ex. 9).  

Tacoma’s utility tax rate increased, from 6% to 7.5%, by Proposition 3. It was a “utility tax 

increase,” and Click!’s tax rate increased accordingly. More evidence that Click! is seen as a 

utility. (Shook Decl. 12/12/19 Ex. 56, Pgs. 3, 4, 6) (Shook Decl. 10/30/19 Ex. 16).  

Tacoma’s website provides: “Tax Classifications: Business income is reported under a tax 

classification depending on the type of business activity.” Click!’s “Business Activity” is a 

“utility” under the City Tax Code. (Shook Decl. 12/12/19 Ex. 56, Pg. 3). 

G. Laws of 1917 and Origin of Right To Vote on Separation of Municipal Utility Assets. 

Struggles between private and public interests over municipal utility assets are nothing new. 

The instant case is a good example of why the laws of 1917 were established. Private interests, 

who might benefit from privatizing municipal utilities, are held in check by the vote.  

The contemporaneous events, surrounding enactment of the 1917 statute, inform the Court 

of the Legislature's intent in requiring voter approval for privatization. A central figure in the 

“public power struggles,” between public and private utilities, was the Honorable Homer T. 

Bone, Chairman of the 1925 Tacoma City Charter Committee that provided Charter 4.6’s 

protective vote. His speech, during his 1932 senate campaign, provides context for interpreting 

RCW 35.94 and Charter 4.6.100  (Shook Decl. 12/12/19, Ex. 67, Pg. 6). 

The power trust of this nation has junked every standard of decency in its dealing 
with the public. It has debauched our institutions of learning and our legislative 
bodies. It has brazenly gouged the pocketbooks of the people to maintain a flood 
of propaganda calculated to deceive the public mind. Its victims have been 
compelled to pay for the flood of corruption it has loosed upon the country. It has 
set up a long train of abuses and  usurpation of power pursuing invariably the 

 
99 Pursuant to City Charter 4.4, which permits tax “upon any of the City-operated utilities.” This defines 
Click! as a utility, given its taxation of as a utility. Res.# 39236 “earnings tax on utility companies.” 
100 Homer Truett Bone, In the early 1920s  served as attorney for Port of Tacoma and Tacoma City Light, 
the city’s municipally owned utility. U.S. Senator, 1932-1944; judge, U.S. Circuit Court of Appeals, 
Ninth Circuit, San Francisco, 1945-1954.. Shook Decl. 12/12/19, Ex. 67 Pg. 12. 
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same object which is reducing the American people to a state of vassalage to the 
greatest instrument of plunder the world has yet produced.  
The people must not only destroy the power of this insolent organization, but write 

into the laws of the land new guards for future security against such monstrous 
invasions of their rights.  
One only need look at the record of the Washington State Legislature to perceive how 
completely a public body can be dominated by a power trust lobby. The thing has 
become a stench in the nostrils of decency in the state of Washington which led to the 
people of this great state to rise in their wrath and pass the Grange Power measure 
by a big majority in 1930. (emphasis added). (Shook Decl. 12/12/19 -Part II Ex. 67 ) 

RCW 35.94, the Laws of 1917, originally codified as Remington’s Revised Statutes (“RRS”) 

1917 c 137 §§ 9512–14, included “telephone or telegraph plant and lines, or any system 

embracing all or any one or more of such works or plants or any similar or dissimilar utility or 

system.” That legislative intent remains today, unchanged. (Shook Decl. 12/12/19 Ex. 33, Pg. 8) 

The consequences of privatizing municipal utility property without an approving vote of the 

public was memorialized in 1942, by our high court’s finding that two wharves, which had been 

privatized, were “part of” a municipal utility. Bremerton Municipal League v. Bremer, 15 Wn.2d 

231, 237–39, 130 P.2d 367 (1942).  Bremer, cited RRS § 9512 thus: 

'It is and shall be lawful for any city or town in this state now or hereafter owning any 
water works, gasworks, electric light and power plant, steam plant, street railway line, 
street railway plant, telephone or telegraph plant and lines, or any system embracing 
all or any one or more of such works or plants or any similar or dissimilar utility or 
system, to lease for any term of years or to sell and convey the same or any part 
thereof, with the equipment and appurtenances, in the manner hereinafter prescribed.'  
The appellants point out that the statute specifically names a long list of utilities, but 
does not specifically mention wharves and docks. But the statute also says, 'or any 
similar or dissimilar utility or system.' This, we think includes any kind of utility in 
whose operations the public has an interest, that is to say, any public utility.101   

In 1917, the legislature included a list of public services considered municipal utilities for 

protection under RCW 35.94. This list was left dramatically open. The Legislators could have 

simply said “not limited to,” instead, with the emphatic phrase of “any similar or dissimilar 

utility or system,” Legislators were assertive in issuing the inhabitants of a city the right to vote 

over disposal of their municipal utility property.  

 
101 Such struggles continue, now between public broadband and private “broadband trusts,” to this day.  
Click! is target with equivalent tactics. Shook Decl. 12/12/19, Ex. 45. See Ms. Lachelle letter. 
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 Bremer found a frivolous “abandonment,” done in anticipation of making the lease in 

question, had the “appearance of having been made to circumvent the provisions of sections 

9512-9514, inclusive, of the statutes.” (Emphasis added). As the Bremer court stated: 

The appellants urge that the wharves had been abandoned.. . .As we read the 
record, the Front street wharf was not abandoned--or if so, only in anticipation of 
making the lease in question, for the ordinance approving the lease was passed on 
first reading by the city commission . . . it may well be doubted whether an 
abandonment would be approved which has the appearance of having been made 
to circumvent the provisions of sections 9512-9514, inclusive, of the statutes. Id. 

The System telecommunication functionality is not just “similar or dissimilar” to the 

communication functionality contemplated in Chapter 35.94, it is identical. The System enables 

phone calls, using interconnected VoIP service. A lifesaving 911call can be made over the 

System. The FCC’s Lifeline program subsidizes broadband as an advanced telecommunication 

service, with VoIP and broadband treated on the basis as traditional POTS service. 102 103 

Low-income consumers receive a standard $9.25 monthly discount on Lifeline-supported 

VoIP or broadband Internet access service (Shook Decl. 12/12/19 Ex. 44). 

1. Legislative Intent of Surplus and Plain Language of Municipal Utility Surplus Clause  

RCW 35.94.040 was adopted in 1973, the legislative history shows the City was keenly 

interested in the bill. Senator “Slim” Rasmussen, 29th District, sponsored the bill, and 

Representative R. J. Kelley, Tacoma’s 28th District introduced it in the House.104 TPU Director A. J. 

Benedetti, wrote supportive letters and testified on the need for the bill. In his March 5, 1973 letter 

to the House of Representatives, and his March 20, 1973 letter to the Chairman and Committee 

Members of the Senate Committee on Local Government, the Director acknowledged and agreed 

 
102 See 47 CFR § 54.400 (n) Supported services. Voice Telephony services and broadband Internet access 
services are supported services for the Lifeline program.  The services are recognized equally under the 
FCC’s Lifeline program, providing subscribers a discount on monthly telephone service, broadband 
Internet access service, or voice-broadband bundled service. Also FCC Order 19-111 Released: November 
14, 2019 Bridging the Digital Divide. also see Shook Decl. 12/12/19 Ex. 44, Pg. 3 
103 See 47 CFR § 9.3 Interconnected VoIP service: Enables real-time, two-way voice communications and 
permits users generally to receive calls that originate on the public switched telephone network and to 
terminate calls to the public switched telephone network. VoIP capability includes Automatic Number 
Identification (“ANI”). A system that identifies the billing account for a call. For 911 systems, the ANI 
identifies the calling party and may be used as a call back number.  
See 47 CFR § 54.400(m) Voice telephony service. “Voice telephony service” is defined as voice grade 
access to the public switched network or its functional equivalent; . . . access to the emergency services 
provided by local government or other public safety organizations, such as 911 and enhanced 911. . . 
104 House Bill 939, and Senate Bill 2835 Shook Decl. 12/12/19, Ex. 33, Pgs. 23, 31 
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with the importance of “the confirming approval of the voters” for surplus of “operating” utility 

assets.105  

Director Benedetti assured Legislators that, “Such procedure, of course, is desirable when in 

fact all or an integral part of an operating utility is to be so disposed of.” The Director added: 

This bill will accomplish procedural flexibility in such transactions without 
repealing the formalized procedures required in the situations involving utility 
operating plant and properties. (see Shook Decl. 12/12/19, Ex. 33, Pgs. 5, 6). 

The Local Government Committee took up the matter. In an April 6, 1973 memo, Legislative 

Executive Secretary J.W. Gunther wrote Chairman Rep. Haussler, explaining the purpose of the bill.  

Under the existing law, there is a long, detailed requirement for the calling of bids, 
passing of resolutions and all this appears to be rather cumbersome for the purpose 
of disposing of surplus properties. (see Shook Decl. 12/12/19, Ex. 33, Pg. 18) 

At the first reading of the bill in the Senate, on March 14, 1973, surplus assets were defined by 

the term “unusable property,” and real estate defined as “unimproved lands.” In a hand written 

note, the terms “unusable” and “unimproved” were identified for removal as “superfluous,” 

indicating the word “surplus” was clear enough.106 (Shook Decl. 12/12/19, Ex. 33, Pg. 3) 

On March 16, 1973, Mr. Nolan, Deputy City Attorney for TPU, spoke to the House Local 

Government committee and assured Legislators this bill would simply allow TPU “the same 

privileges” for surplus enjoyed by Public Utility Districts. (Shook Decl. 12/12/19 Ex. 33, Pg. 38) 

A direct comparison to the PUD “privileges,” and assurance of seeking identical limitations on 

surplus authority, was also cited in Director Benedetti’s letters. The Director confirmed for the 

Legislators, that the authority to surplus was “consistent with that long enjoyed by the Public Utility 

Districts under RCW 54.16.180.” (Shook Decl. 12/12/19 Ex. 33, Pg. 18 ).  

The Director’s comparison was fair. PUDs and “cities and towns” are municipal corporations 

with “the same powers” and “same duties” for disposal of utility assets. RCW 54.16.180 (9)  

Districts are municipal corporations for the purposes of this section. A commission 
shall be held to be the legislative body, a president and secretary shall have the same 
powers and perform the same duties as a mayor and city clerk, and the district resolutions 
shall be held to be ordinances within the meaning of statutes governing the sale, lease, 
or other disposal of public utilities owned by cities and towns. (emphasis added). 

Which makes sense, given both surplus statutes, RCW 35.94.040 and RCW 54.16.180(2)(b), 

 
105 Shook Decl. 12/12/19, Ex. 33, Pgs. 5, 6. 
106 Shook Decl. 12/12/19, Ex. 33, Pgs. 22. - terms “unusable” and “unimproved” as superfluous. 
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share a common origin, in the Laws of 1917 and the same protective statues in RRS §§ 9512 -9514. 

From 1945 to 1955, the City and PUDs shared identical statutory authority for disposal of their 

utility property. Surplus was regulated in exactly the same way, under exactly the same laws. The 

Laws of 1945. House Bill 342, Chapter 143, Section 6(m), Page 413, specifically linked PUD’s and 

the City’s process for the sale, lease or disposal of the people’s assets.107 

It is, and shall be lawful for any public utility district organized hereunder to sell and 
convey, lease or otherwise dispose of all or any part of the works, plants, systems, 
utilities and properties authorized by this act and owned by it after proceedings and 
approval by the voters of the district as provided for in chapter 137, Laws of 1917, 
(sections 9512, 9513 and 9514 of Remnington's Revised Statutes of Washington). 

Only two amendments have ever been made to the surplus language in the 1945 statute. The 

first came in 1955, when PUDs gained “flexibility in procedure,” with surplus authority, With the 

newly created RCW “chapter and section” numbering system, PUDs were regulated under Title 54, 

when Legislators first modified RRS §§ 9512 -9514’s cumbersome process for disposal of surplus 

utility property in the Laws of 1955, Senate Bill 367. Thus was created RCW 54.16.180. 108 

To this day, RCW 54.16.180 represents the unmistakable legislative intent regarding the term 

“surplus” in relationship to municipal utility property under RRS §§ 9512 -9514.  

It would be 18 more years until Tacoma gained surplus authority. During that time, the PUDs 

surplus statue remained unchanged. In 1973 RCW 54.16.180 was the template for the same 

surplus authority Tacoma now sought for improving the same “rather cumbersome” process.109  

The Tacoma Utility Director and two Tacoma City Attorneys testified that the surplus 

authority they sought was “the same privilege,” “consistent with that long enjoyed by the Public 

Utility Districts under RCW 54.16.180.” 110 Here is RCW 54.16.180 as it appeared in 1973. This 

is the surplus authority Tacoma sought. Legislative intent for surplus under RRS § 9512 is here. 

That a district may sell, convey, lease, or otherwise dispose of all or any part of the 
property owned by it, may sell, convey, lease, or otherwise dispose of to any person or 
public body, any part, either within or without its boundaries, which has become 
unserviceable, inadequate, obsolete, worn out or unfit to be used in the operations of the 
system and which is no longer necessary, material to, and useful in such operations, 
without the approval of the voters.  (see Laws of 1955, Ch. 390, Pg. 1685.) (emph. added) 

 
107 The Laws of 1945, Ch. 143 Pg. 413. Shook Decl. 12/12/19, Ex. 33, Pg. 5. 
108 See the Laws of 1955, Ch. 390, S.B. 367, Section 19, Pg. 1685. Shook Decl. 12/12/19, Ex. 33, Pg. 4 
109 Shook Decl. 12/12/19, Ex. 33, Pg. 18 – Legislative Executive Secretary J.W. Gunther wrote Chairman 
Rep. Haussler, explaining the purpose of the bill.  
110 Quoting Director Benedetti’s letters, surpa.. All of this represents legislative intent for surplus. 

32
2269



 

Plaintiff Mitchell Shook’s Motion For Partial 
Summary Judgement.   NO. 19-2-11506-3 

- 25 - 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Mitchell Shook, Plaintiff 
3624 6Th Ave Suite C, Tacoma, WA 98406 

This 1973 version of RCW 54.16.180 shows the legislative intent for “surplus” under RCW 

35.94.040. This is the very statute which RCW 35.94.040 was intended to replicate. It was 

presented to Legislators, as a direct comparison and a basis for their unanimous adoption of 

RCW 35.94.040. It represents what Legislators intended to accomplish, in 1973, by modifying 

the 55-year old legacy of RRS §§ 9512 -9514. Legislative intent for “surplus” under RCW 

35.95.040 is revealed for the Court in this 1973 version of RCW 54.16.180. 

Understanding the legislative intent behind RCW 35.94.040 provides context for statutory 

interpretation of “surplus” in the instant case. The statutes terms, such as “obsolete,” “worn out,” 

“unserviceable,” “no longer useful” or “unfit to be used” in the operation of the system, do not 

describe a state-of-the-art fiber optic system, earning $25 million a year, and being “leased” for 40 

years, with a reversionary interest. The Court cannot substitute its judgement for that of the 

legislators. Click!’s status, as an operational enterprise, simply does not meet the Legislator’s intent 

of the term “surplus.” When considering the meaning of “surplus,” associated words placed in the 

statute control the meaning of a word. Cito v. Rios, 3 Wn. App. 2d 748, 759, 418 P.3d 811, review 

denied, 191 Wn.2d 1017, 426 P.3d 747 (2018). 

Only one other change has ever been made to the 1955 version of RCW 54.16.180. That came 

in 2008, with the Laws of 2008, Ch. 198, Pg. 8, Sec. 5, and further confirms legislative intent over 

disposal of surplus assets. Legislators made “surplus” even clearer, by adding the emphatic phrase, 

“no longer useful in such operations, to any person or public body. The statute reads today: 111 

RCW 54.16.180 (2) A district may, without the approval of the voters, sell, convey, lease, 
or otherwise dispose of all or any part of the property . . . which has become 
unserviceable, inadequate, obsolete, worn out or unfit to be used in the operations of the 
system and which is no longer necessary, material to, and useful in such operations, to 
any person or public body.   (emphasis added).  

The words, “useful in such operations to any person or public body” shows legislative intent to 

protect assets from “any person” that would use productive public utility assets to continue 

providing the same utility service, or “such operations.”112 In Click!’s case, the System is absolutely 

“useful.” The private buyer will provide exactly the same “operations,” for the next 40 years.  

 
111 Substitute House Bill 2639 
112 Consider a water pipeline, or water system, for example. The phrase “useful in such operations” 
would prohibit “surplus” from being applied to assets being sold to someone who would use them to 
continue supplying water. They pipeline could be salvaged for scrap, but not continue in public service. 
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“In resolving the meaning of a statutory term, we adopt the interpretation that best advances the 

legislative purpose.” Citizens Alliance for Property Rights Legal Fund v. San Juan County, 184 

Wn.2d 428, 437, 359 P.3d 753 (2015), and find the statutes plain meaning as “derived from the 

context of the entire act as well as any ‘related statutes which disclose legislative intent about the 

provision in question.’” Jametsky, 179 Wn.2d at 762 (quoting Dep’t of Ecology v. Campbell & 

Gwinn, LLC, 146 Wn.2d 1, 11, 43 P.3d 4 (2002)).  

H. Click! Serves a Useful Purpose and Disposal by Surplus is Substantive Ultra Vires..  

Click!’s fiber optic cable is used for data transport. All of the “fiber” is sheathed within one 

“outer jacket.” It is essentially one pipe consisting of a number of “tubes,” with each tube having 

a specific number of fiber “strands.”  See (Shook Decl. 12/12/19 Ex. 31, Pg. 3) 

On Click!’s system, there are 12 fiber optic strands in each “tube.” Click! currently uses one 

“tube” for all Click!’s commercial services. There are 15 additional “tubes” of dark fiber, 

representing the communities’ potential for future use. Click!’s current use of this fiber optic 

“backbone” is shown in “purple” on the City’s slide presentation from October 29, 2019. 113  

Privatization not only transfers complete control over the twelve strands of fiber currently 

used by Click!, but also vests complete control all over the additional 9 tubes, or 108 additional 

strands of dark fiber, needed for the community’s access to broadband services in the future. 

Explosive growth in data usage and broadband telecommunications is upon us. The community 

will require all this infrastructure and more. (Shook Decl. 12/12/19 Ex. 31, Pg. 14). 

Equally as important are the DNS servers, DHCP servers, Caching servers, routers, switches, 

hubs, nodes, and intellectual property that enable the system. A most notable example an asset 

that is obviously not surplus is the IPv4 address, included in the CBTA. The agreement provides, 

in connection with the IRU, Tacoma Power will assign IPv4 addresses to Operator from CIDR 

131.191.0.0/17 and 192.173.160.0/20.” 114  

 IP Addresses are numbers owned by the City and assigned to each customer device via 

Click!’s DHCP server, allowing devices to connect directly to the world wide web. The world 

 
113  See Shook Decl. 12/12/19 Ex. 31, Pg. 3 All required in increasingly digital world, to connect with 
friends and family, access goods and services. The IDC predicts the Global Datasphere, estimated to be 
33 ZB in 2018, will grow to 175 ZB by 2025.  
114 The City owns the valuable IPv4 addresses included in the IRU. These are not “surplus.” All devices 
that connect to the Internet require an Internet Protocol (IP) address and IP addresses are a valuable 
commodity. Demand has exhausted the global supply of IPv4 addresses.  
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supply of IPv4 address is exhausted. They are a precious and valuable commodity, with a long 

waiting list of over a year. See Shook Decl. 12/12/19 Ex. 65.115 

Defendant admits Click! is part of a municipal utility, providing a public service. These 

services are “municipal utility services.” If portions of Click! qualify as the “works, plant, or 

system owned by it or any part thereof,” then vesting via surplus is ultra vires. A direct violation of 

statute. Finch v. Matthews, 74 Wash.2d 161, 172, 443 P.2d 833 (1968) 

Property “originally acquired for public utility purposes” is not surplus, when that property 

continues providing “public utility service.” All the assets being conveyed were “originally 

acquired for public utility purposes.” The System was established to deliver telecommunication 

services to TPU customers, diversify TPU revenue, drive economic growth and offset costs for 

TPU. The property is not idle, or its operations discontinued. If privatized, the System would 

continue providing TPU customers with the same services. A property is not surplus, when 

continuing to provide the same municipal utility services. 116 117  

The City’s Resolution 40467, declaring surplus utility-owned property, inventory, 

equipment, and vehicles allocated to Click! Network, enables Resolution 40468, which 

authorizing execution of the CBTA to convey ownership of Click!. Together these Resolutions 

circumvent the public vote requirement in RCW 35.94.020. No bidding has been occurred in the 

surplus process, as is generally seen. (Shook Decl. 12/12/19, ¶ 1, and City Policy Ex. 54, Pg. 4)  

A municipality does not have unbounded discretion to declare a utility surplus. South Tacoma 

Way, LLC v. State, 169 Wn.2d 118, 123, 233 P.3d 871 (2010) (governmental acts without authority 

are ultra vires). A  municipality’s action is void, if contrary to law. 

City’s “Declaration of Surplus Property” does not meet the standard of “surplus” under RCW 

35.94.040, which applies to property “not required for providing continued public utility 

service.” Since Click!’s “surplus” property will continue providing the same public utility 

broadband services to the same public utility customers, Council’s surplus Resolutions is an ultra 

vires application of the statute. A “contract contrary to the terms and policy of a legislative 

enactment is illegal and unenforceable. South Tacoma Way, LLC v. State, 169 Wn.2d 118, 233 

 
115 Cable modem customers receive 5 routable IP addresses with service, and FTTH users get 1, 
116 Imagine a public school being declared as “surplus” and privatized; but, in fact students still in 
attendance, only forced to pay whatever tuition of lunch program charges the private company requires.  
117 Under RCW 35.94.040, the System itself  is required for “providing continued public utility service.” 
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P.3d 871 (2010) , Hederman v. George, 35 Wash.2d 357, 362, 212 P.2d 841 (1949); State v. Nw. 

Magnesite Co., 28 Wash.2d 1, 26-27, 182 P.2d 643 (1947). 

The City’s authority in exercising its proprietary power is limited. Tacoma may not act 

beyond the purposes of the statutory grant of power, State ex rel. PUD 1 v. Wylie, 28 Wash.2d 

113, 182 P.2d 706 (1947), or contrary to express statutory or constitutional limitations. 

Metropolitan Seattle v. Seattle, 57 Wash.2d 446, 459-60, 357 P.2d 863 (1960);  

"Ultra vires acts are those done wholly without legal authorization or in direct violation of 

existing statutes." Metro. Park Dist. of Tacoma v. State, 85 Wash.2d 821, 825, 539 P.2d 854 (1975)  

Click!’s public broadband system provides a valuable and “effective” way for TPU customers 

to connect to the Internet. Without Click!, “continued effective utility service” is impossible. 

Circumventing this process is a substantive violation of the statue and ultra vires act,. rendering the 

contract void ab initio. Failor's Pharmacy v. Dep't of Soc. & Health Servs., 125 Wash.2d 488, 499, 

886 P.2d 147 (1994) This “right to vote” prevents corrupt disposal of public assets. Failure to allow 

the vote is an ultra vires action.  
“Historically, the unauthorized contracts of both corporate and governmental 
entities, which by their nature represent the interests of groups of individuals, 
have been rendered void and unenforceable under the ultra vires doctrine.” Noel 
v. Cole, 98 Wash.2d 375, 655 P.2d 245 (1982).  

Also, “where the procedure followed has not been in accordance with law, proceedings had 

thereunder must be held void,,” Jones v. City of Centralia, 157 Wash. 194, 289 P. 3, (1930), and,  
“the lease here in question was void ab initio, and that the warrants issued in payment 
therefor are invalid, because both the making of the lease and the issuance of the 
warrants, without the assent of the voters, were ultra vires of the town council.” See 
State v. Town of Newport, 70 Wash. 286, 126 P. 637, (1912)  

The doctrine of ultra vires applies to governmental action to "protect the citizens and taxpayers 

from unjust, ill-considered, or extortionate contracts, or those showing favoritism" see 10 E. 

McQuillin, Municipal Corporations § 29.02, at 200 (3d ed. 1981) 

A municipal election cannot be avoided in conveying a going concern. Vesting a municipal 

utility’s telecommunications system, with in-service assets, active customer accounts, under 

surplus, is fundamentally a legal question of statutory interpretation. No factual issues require 

determination.  Privatization removes all public oversight of operations and rates. As a sale, 

lease, and/or disposal of Click! Mr. Shook is entitled to the relief requested.  

I.   Good Public Policy Prevents Ultra Vires Act Circumventing People Right to Vote. 
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The right to vote is curative of all ills and the fundamental basis of all democracy.. See 

Madison v. State, 161 Wn.2d 85, 98, 163 P.3d 757 (2007). A vote is mandatory in this case. 

Preventing the ultra vires destruction of that right is good public policy.  

Council’s authority is expressly limited, by extraordinary Charter and state statutory 

requirements for a public vote. Express authority is in the electorate. Circumventing the law 

cannot be validated. The matter must be “submitted to the voters of the city for their approval or 

rejection at the next general election.”   

If Click! is surplus, any private company could pilfer the public treasury by deploying large 

campaign contributions to sway policymakers into privatizing utility assets. No such loophole 

should be opened by the Court. Protecting the people’s property from plunder and preserving 

them for the people who paid for them, is the purpose of the policies in RCW 35.94. The Court 

would be well informed by taking judicial notice of the fact that municipal utility ownership 

(“MO”) has always faced fierce opposition and criticism from entrenched powerful private 

interests facing municipal competition. 118 (Shook Decl. 12/12/19, -Part II, Ex. 67 ) 

When all the facts are considered together, the business plan, the Ordinance establishing 

Click!, the abundant statutory and judicial authority cited in City’s 1996 and 1997 Memorandum 

for the Summary Judgement, the legislative intent and history of RRS §9512 in Chapter 35.94 

RCW, the common definitions of “system,” “utility,” the bare fact Click! is owned and operated 

by a utility, taxed as a utility, provides essential service to 35,000 active accounts, earns $25 

Million annually in revenue, has significant brand recognition, for all these reasons, Click! is 

obviously a municipal utility system providing the same services for which it was established.  

The surplus resolution has every appearance of having been made to circumvent the 

provision of Chapter 35.94 RCW. It is procedurally ultra vires. The public’s investment in these 

assets must be protected, especially from the very same powerful private interests who opposed 

the creation of the system in the first place and would profit from privatization of these assets.119  
 

118 Consider the contemporary opposition, in 1917 and 1925, from private municipal rail, gas, telephone, 
water and power companies at the time Chapter 35.94 RCW and the Tacoma City Charter were written. 
Propaganda published at the time demonstrate the lobbying tactics, and motives, of those opposing to the 
hated “MO” (municipal ownership). For examples, see Shook Decl., 12/12/19 PART II Ex. 67. 
119 Thanks in large part to substantial lobbying efforts, twenty-one states have legislative barrier to 
municipal broadband networks Shook Decl. 12/12/19, Ex. 46, Pg. 601. Casting a Wider Net: How And 
Why State Laws Restricting Municipal Broadband Networks Must Be Modified. Many Communities see 
existing broadband offerings not meeting needs and are building municipal broadband networks. 
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When private companies cannot, or will not, deliver the essential infrastructure required for 

participating in modern society, municipalities must have the right to take such important matters 

into their own hands, as the citizens of Tacoma did, over 20 years ago, by creating, arguably, the 

nation’s first municipal broadband public utility system.  

Voters can choose to  “privatize” their municipal broadband telecommunication network, if 

they so desire. The law gives them that right and also spells out the process, including an 

approving vote of the people, required to accomplish it.  

Defendant’s surplus declaration skirts the law and this Court must prevent disposal of an 

entire utility system without a vote of the people. Such a determination supports important public 

policy and protects voter rights.120   

The laws of 1917 plainly encompass telecommunication systems such as Click!. On its 

face, the statute is not ambiguous. The people’s assets are serving a useful public purpose and 

require protection from wrongful privatization. Government officials are “trustees” and the 

electorate’s right to vote ensures accountability. Privatization requires a vote of the people.  

Conclusion 

For the forgoing reasons, the Court should grant Mr. Shook’s motion and declare City’s 

surplus resolution ultra vires 

   Respectfully submitted this 12th day of December 2019.  

     ______________________________________ 
       Mitchell Shook 
  Plaintiff 

 

 

 

 
120 Fortunately, the CBTA anticipates nullification of the IRU Agreement by the Court: There is no harm. The 
Agreement provides “In the event that, prior to Transfer of Operational Control, a court of competent 
jurisdiction issues an order nullifying or invalidating the IRU Agreement or restraining or enjoining either 
Party from executing the IRU Agreement . . . either Party shall have the right to terminate this Agreement, 
which shall be Party’s sole remedy. 
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I. INTRODUCTION 

The definition of “public utility” is found in the Laws of 1917, House Bill 337, or Remington 

RRS § 9512 -9514, (“§ 9512”) now Chapter 35.94 RCW, titled: “An Act authorizing cities and 

towns to lease or sell any municipally-owned” utilities.1  Providentially, Legislators provided a 

list of “utilities” protected from privatization by the public vote. The long list included “telegraph 

and telephone lines and plants and any other . . . system similar or dissimilar in character.” 2   

 

Section 1 provided: 

It is and shall be lawful for any city or town in this state now or hereafter 
owning any water works, gas works, electric light and power plant, steam 
plant, street railway line, street railway plant, telephone or telegraph 
plant and lines, or any system embracing all or any one or more of such 
works or plants or any similar or dissimilar utility or system, to lease for 
any term of years or to 'sell and convey the same or any part thereof, with 
the equipment and appurtenances. . . (emphasis added) 

In 1945, this long list of municipally-owned utilities was “rewritten for brevity” by the 

Code Committee. 3  This “abbreviation” removed “telephone or telegraph plant and lines,” along 

with the long list and the emphatic language, “any similar or dissimilar utility.” 4  

Even broader language was substituted, with “any public utility works, plant or system 

owned by it or any part thereof. ..” With this one abbreviation, the “Laws of 1917” entered the 

RCW under Chapter 80, see image below. That language remains unchanged today.  

 
1 Passed by the Senate on March 6, 1917 and approved by the Governor March 15, 1917. 
2 Shook Decl. 12/30/19, Ex.81, Reviser's Notes Volume 2, Revised Code of Washington, 1946, At 80-7, 
(stating RRS § 9512 was "rewritten for brevity.") 
3 Shook Decl. 12/30/19, Ex. 81, Laws of 1942, Ch. 252, Sec. 1. (“continuing Code Committee with full 
power of revision and codification of the laws.”) 
4 Important to note, because “Telegraph and Telephone” later becomes “Telecommunication” and the 
Ordinance creating Click!, and Court cases approving it, created a “Telecommunication System.” 
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In 1985, the terms “Telegraph and telephone” were broadly replaced by the modern term 

“Telecommunications.” 5  Consequently, Chapter 35.94 (“Laws of 1917”) now encompass 

“Telecommunication,” as a municipal “utility.” Click! is a “municipally-owned” 

telecommunication (“Telecom”) system, hence protected from privatization by the public vote. 

 

 

 

 

 

Try as they may to recast the facts, Defendant’s attempt to convert a cancelled pilot meter 

program into a surplus declaration over Click!’s entire telecommunication enterprise runs 

headlong into the undisputed material fact that Click! was expressly created, designed and built 

to fulfill the community’s pressing need for an advanced “Telecommunication System.”  

Click!’s services would continue under privatization, therefore Click! is “required for 

providing continued public utility service.” 6 Given Click!’s system is “useful” and “required” 

for continued service, Click! is not surplus. Privatization requires a vote of the people.7 

The careful planning and construction of Click! included costly investments to secure 

“Additional Capacity,” which Click! utilizes and relies on today. Click! paid for these 

improvements, and continues to pay more than its share.8 Defendant asserts Click! was built for 

Tacoma Power’s (“Power’s”) abandoned pilot meter program. This is misleading and wrong. 

 
5 Shook Decl. 12/12/19, Ex. 61, (examples of substitution). See Shook’s MPSJ, Pg. 10. See also Laws of 
1985, Ch. 450, Senate Bill No. 3305, Pgs. 1978 -1995 (examples). 
6 RCW 35.94.040 limits surplus, with: “and is not required for providing continued public utility service.” 
7 Legislative intent for surplus under the Laws of 1917 is found in the PUD laws of 1945.   
8 See Shook Decl. 12/30/19, ¶ 1, (shared costs), E.g. Ex. 76, Operational Summaries (depreciation costs). 
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Defendant has substituted its judgment upon matters within the province of the City’s 

Freeholders and State Legislators, who long ago determined the right to dispose of Tacoma’s 

municipal utility assets rests in the electorate. There is no justification for Defendant’s attempt to 

circumvent laws placing an express limitation on City’s authority.  

Citizens of Tacoma are not unique in reserving the right to vote on disposal of their municipal 

utility assets, see Clark v. City of South Haven, 8 Mich. App. 74 (1967), 153 N.W.2d 669  

[W]hen the voters of South Haven granted the privilege to generate power, they 
were not content to divest themselves of every managerial function normally 
associated with the operation of a business concern. By their city charter they 
have retained express power over the discontinuance of their public utility. The 
contract in question has the effect of violating section 13.5 of the charter for the 
city of South Haven and is therefore void unless approved by the voters as 
required by the charter.”   

Click! (“System”) was created and funded as a “utility.” The City’s detailed 1996 plan, for a 

municipally-owned advanced telecom system, was a revolutionary and controversial concept. 

Authority to establish and fund the utility was blessed by two Court Orders.9 Click! was born, 

built, bought and paid for as a utility system.10 Municipal competition was divisive when first 

proposed. 11 It remains controversial across our nation today. 12 Power Superintendent at the 

time, Steve Klein, described the opposition in those early days,  

My sense -- and this is my sense when I was there, and it's fairly accurate -- is the 
people in  Click were wonderful.· The service was wonderful.· It was a local 
utility trying to do and doing good.· How do you attack something like that?· And 
so basically the opposition came up with, well, how do you attack it?· You make 
people feel like they're being ripped off.· And so every so many years, this theme 
would build up again, and here -- here it was again. (Shook Decl, Ex. 75, Pg. 19)  

 
9 In City of Tacoma v. Taxpayers and Ratepayers of Tacoma, 96-2-09938-0. Superior Court issued two 
orders, one authorizing the System (1996 Order), the other authorizing utility bonds to fund it (1997 
Order). Taxpayers argued Click! was general government’s obligation, and a public vote was required to 
fund the System. City prevailed, arguing the System was a utility and must be funded by utility bonds. 
Relying on that decision, for 20 years, City is legally and equitably estopped from alleging otherwise.  
10 Shook Decl. 10/30/19, ex. 11, The enabling Ordinance 25930, creating Click!, cited authority in RCW 
35.95.020. Also, in Section 1.3, it cited the City Charter (as authority for funding Click! as a “utility.” 
(“Charter § 4.1 The City shall possess all the powers granted to cities by state law to construct, condemn 
and purchase, purchase, acquire, add to, maintain, and operate”). 
11 Nineteen states have laws restricting municipalities to from establishing telecommunication utilities, 
such as Click!. The Supreme Court confirmed state authority to preempt municipal competition in Nixon v. 
Mo. Mun. League, 541 U.S. 125, 140–41 (2004). The FCC attempted to preempt such state laws, but was 
overruled in Tennessee v. FCC, 832 F.3d 597, 610 (6th Cir. 2016). 
12 Shook Decl. 12/30/19, Ex. 69, Broad-Banned: The FCC’s Preemption of State Limits on Municipal 
Broadband, Vol. 68 Emory L.J. 407 (2018). Municipal utilities threaten incumbent monopoly’s profits 
(“Broadband Trusts”), The Broadband Trusts lobby fiercely to preserve their entrenched market power.  
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Presenting no issue of material fact, feigning confusion over the meaning of utility, Defendant 

urges we harmonize Chapter 35.94 RCW’s clear language with Chapter 35.92, and search in vain 

for imagined support in three unrelated cases, Issaquah, King County and Clark .13 Yet, the 

meaning of “public utility” and Charter §4.6 is fully well known to Defendant, as confirmed by 

Defendants’ own Resolution U-10828 citing the vote requirement, here: 14  

 

 

 

 

Defendant knows the definition of utility, and that the laws protecting municipally-owned 

utility assets from disposal require a public vote.15 This Court can do justice, by upholding the 

law and reminding them of their solemn duty on this crucial public policy matter. See Fondren 16 

II. COUNTERSTATEMENT OF FACTS 

Shook incorporates herein by this reference all facts set forth in this Motion and Declaration 

in Support, and in Plf.[’s] Motion for Partial Summary Judgment (“MPSJ”), and Mo. for TRO, 

and all declarations filed in this matter. Following is a summary of facts relevant to Def[’s] 

arguments in response to Defendant’s cross MPSJ.  

Click! is a self-described “Telecommunications System,” providing competitive Telecom 

services, as shown in this 2001Click! press release:17   

 

 

 

 
13 Def.[’s] MSJ, Pg. 14.  Issaquah v. Teleprompter, Inc., 93 Wn.2d 567 (1980), King County v. King 
County Water Districts et. al., Wash. No. 96360-6, Slip Op. (December 5, 2019). Clark v. Olson, 177 
Wash. 237 (1934).  
14 Shook Decl. 12/12/19, Ex. 32. Pg. 1, Ln. 20. ( Def.[’s] Resolution citing public right to vote. ). 
15 “we do not construe a statute that is unambiguous.” Food Servs. of Am. v. Royal Heights, Inc., 123 
Wn.2d 779, 784-85, (1994. 
16 Fondren v. Klickitat County, 79 Wn. App. 850, 856, 905 P.2d 928 (1995) (decisions of the State 
Supreme Court are binding on all lower state courts). See also, Bremerton Municipal League v. Bremer, 
130 P.2d 367, 15 Wn.2d 231 (Wash. 1942). 
17 Shook Decl. 12/30/19, Ex. 83. (taken from Click! website). 
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Click! was carefully built, based on an extensive “Telecommunications Study” and Business 

Plan to provide crucial telecommunication services for the community. Click!’s vital services are 

not rendered “surplus” by a failed pilot meter program. 

Considerable investment was made in the additional equipment and infrastructure needed for 

Click!’s essential system, to create the vital services the community relies on. Over $69 million 

was appropriated in 1997 alone.18 Approximately $200 million in historical costs are invested in 

Click!’s System.19 E.g. Some of Click!’s core routers cost over $1 million each.20  

Click!’s services are enjoyed by governmental, commercial and residential customers alike.21  

Before embarking on this major undertaking, Tacoma Power pulled together a 
panel of fourteen experts from an array of disciplines to review and pass on a final 
business plan. That plan, which was given the stamp of approval by the panel, 
called for retail and wholesale applications. 22 

As the Telecommunication Study concluded, “One could hope. . .” 23 

[T]he local market has a growing need for better telecommunications access. 
Despite growing local demand, the incumbent wire line service providers have 
stated that their investments in the local infrastructure will either slow without 
significant rate increases or be halted all together. One could hope that other 
companies would step forward and create a modem telecommunications system 
throughout our community but the prospects for that occurring appear dim. 

Click! was built out of necessity, as an alternative to the incumbent monopoly, who refused 

to upgrade their “crummy” system and provide the telecom services Tacoma’s policymakers 

believed were required for economic growth in the information age.24 

Click! provides “lit” wholesale telecommunication service.25 It enables retail ISP partners to 

provide BIAS.26 Cable modems are owned by Click!’s ISP partners, or by the ISP’s customers, 

the “end-users.”27  28  On Click!’s DOCSIS, coaxial, portion of telecom platform, Click! installs 
 

18 Shook Decl. 12/30/19, Ex. 85 Tacoma Ord.#26141, 10/28/97, (  additional $67 million funding ). 
19 Shook Decl. 12/30/19, Ex. 75, Pg. 1 Click! Asset Study, 3/18/13, by Rates, Planning & Analysis Dept.  
20 Shook Decl. 12/30/19, ¶ 2. Ex. 73. (Board’s Cisco CRB-8 Resolution U-10884, router $1,034,100). 
21 Shook Decl. 12/12/19 Ex. 64 ( Click! provides data-transport and broadband to Tacoma’s Libraries).  
22 Shook Decl. 12/30/19 Ex. 70, ("Creating Capacity and Competition in Broadband Telecommunications: 
The City of Tacoma's Initiative," April 2000. Mayor Baarsma and Prof. Ross Singleton. ). 
23 Shook Decl. 10/30/19. Ex. 10, at Pg. 186 of 398, (Conclusions of Telecommunications Business Plan).  
24 Shook Decl. 12/30/19, Ex. 74. Pg. 12 (Superintendent Klein’s comment on “crummy system” and 
monopoly’s TCI’s attitude that City must consent to TCI’s terms or go “Jump in the Lake.” ).  
25 “Lit” means Click! provides all electronics, systems and technology required for the telecommunication 
system to transport data to and from all endpoints on the Internet for the ISPs customers.  
26 “BIAS” is Broadband Internet Access Service. Click! is “telecommunications inputs” or “transmission 
facilities” used to access the Internet. Nat'l Cable & Telecom. v. Brand X., 54 U.S. 967, (2005) 
27 There are only two remaining ISPs operating on Click!, Advanced Stream and Rainier Connect. 
28 Click! provides wholesale FTTP, DOCSIS and Ethernet services. DOCSIS is “Data Over Cable Service 
Interface Specification”, a telecommunication standard for broadband data transfer over coaxial cables.  
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end-users’ data outlets, provides network monitoring, maintenance, hosting and provisioning of 

DHCP services, assigns and manages IP addresses and DNS services, among many other things.  

The ISPs provide their customers, the “end-users,” tech support, Email, VoIP, web-hosting, 

spam and virus filtering, managed Wi-Fi services, and process customer’s monthly payments.  

Click! also provides a fully lit wholesale FTTP service. This symmetrical fiber optical Gigabit 

speed service uses no coaxial cable facilities.29  With FTTP, Click! installs, operates and 

maintains all customer premise equipment required to make the FTTP services operational.30  

Click! also provides Tacoma Public Libraries, and 100 other institutional customers, with 

Metro Ethernet service. 31 This provides a transparent data path, and involves no "change in the 

form or content of the information as sent and received." 32  It is a pure data transport service.  

1. Click! is A “Telecommunications System” Not a Cable TV System.  

Every Ordinance, Resolution, Franchise, Court Case, Contract, Federal, State and Municipal 

Code relating to the System, recognizes Click! is a “Telecom System.” 33 See 47 U.S.C. Sec 153 

(53) “telecommunications services are treated as telecommunications services regardless of the 

facility used to provide them.” Defendant’s comparison of Click! to cable TV and citation to TV 

statutes and Issaquah, are irrelevant and outdated.34 Telecom is NOT cable television. 35   

Click! is a telecom system, with two-way communication, capable of sending and receiving 

data, of the user’s choosing, to and from all “end points” of the World Wide Web.36  

Cable TV (“cable system”) is a closed-off, “one way” system,  with “closed transmission 

paths.”37 One-way capability is not telecom.38 Compare 47 U.S.C. § 522(7), with 47 USC § 

153(50). Click!’s physical infrastructure, “the pipes,” is a wire “communication system.”39 
 

29 Fiber to the Premises, is fiber optic telecommunications directly to customers’ premises. 
30 Shook Decl. 12/12/19, Ex. 57, Pg. 326/423. (Click! Network Role and Responsibilities).  
31 Shook Decl. 12/12/19, Ex. 64, Pgs.1, 2-9 (Tacoma Public Library Contract No. 16-01 ). Click also 
provides retail BIAS to the Libraries, which maybe a breach of the ISP’s non-compete clause. 
32 47 U.S.C. Sec 153(50) "the transmission, between or among points specified by the user, of information 
of the user's choosing, without change in the form or content of the information as sent and received."  
33 Shook Decl. 10/30/19, Ex. 6, (TPU Annual Report, describes “telecommunications system”), Ex. 11, 
(Ordinance creating Click!), Ex. 12, 13, (1996 and 1997 Orders affirming System and utility funding), Ex. 
17, (Installation Contract). Shook Decl. 12/12/19 Ex. 62, (Century Link Contract) Ex. 64 (Library 
Contract) Ex. 65. (County Franchise) E.g., RCW 35.99.010 (1) ("Cable television service" means the one-
way transmission to subscribers of video programming and other programming service and subscriber 
interaction, if any, that is required for the selection or use of the video programming. . .).  
34 See Def.[’s] SJM, Pgs. 13, 14, 15, 17, 18, and 21. 
35 E.g. RCW 82.04.065 (27)  ("Telecommunications service" does not include television and video 
programming service). RCW 80.36.630 (State Law mirrors federal code. "Telecommunications" has the 
same meaning as defined in 47 U.S.C. Sec. 153.) Television is also expressly distinguished.  
36 Shook Decl. 1212/19 Ex. 59, (Telecommunications definition by Mr. Dillon, retired Click! Manager). 
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As a telecom system, with vast underground facilities, as seen in the IRU, Shook Decl. 

11/1/19, Ex 29, 30. Click! is a “communication utility” by RCW 35.96.020’s definition, 

 

 

RCW 35.96.020 provides “as defined by” RCW 80.04.010, where we see Click! is a utility. A 

Telecommunication Company,” to be precise, includes “every city or town.”  

 

 

2. The Defendant’s “Pilot Meter” Program Is A Red Herring. 

Click!’s assets are not rendered “surplus,” or “excess capacity” by Power’s abandoned meter 

program.  That failed pilot program is unrelated to the community’s vital need for, and increasing 

usage of, Click!.40 Data usage and revenues are rising. Click! generated $695,919 in Data 

Transport and Broadband revenues in October 2018, increasing to $768,573 by Oct. of 2019.41  

The primary objective in creating Click! was to fulfill the community’s need for an alternative 

to the incumbent monopoly provider. 42 The pilot meter program was an afterthought, only 

developed in “the mid-2000s,” nearly 10 years after policymakers first envisioned the 

community’s pressing need for Click!’s system.43 The community’s needs are only increasing.  

Click!’s facilities continue fulfilling the original mandate, providing a competitive, publicly 

owned and operated alternative to the incumbent monopoly, TCI (now Comcast). Over 35,000 

loyal government, business and residential customer accounts continue to rely on Click! every 

day, including Pierce County, Tacoma Public Libraries and over 100 institutional customers. 

 
37 47 U.S.C. § 522(7). ( Cable System: a facility, consisting of closed transmission paths).  
38 47 U.S.C. § 522(6). (Cable Service is one-way transmission to subscribers of video programming, and 
subscriber interaction for the selection or use of such video programming or programming service). 
Compare with, 47 USC § 153(50) telecommunications” means the transmission, between or among points 
specified by the user, of information of the user’s choosing. 
39 47 USC § 153(59)  “wire communication” or “communication by wire” means the transmission of … 
pictures, and sounds of all kinds by aid of wire, cable, or like connection.” 
40 Shook Decl. 12/30/19, ¶ 4, Ex. 76. (Data usage and revenues over the System are increasing). 
41 Shook Decl. 12/30/19, ¶ 4., Ex. 76 (Operational Summaries for Oct 2018 and Oct 2019).  
42 Shook Decl. 12/30/19 Ex. 70. Mayor Baarsma and Professor Singleton’s Paper on Click! “Creating 
Capacity”  (“The City built a broadband telecommunications system with the express purpose of providing 
competitive telecommunications services to businesses and residents within the City”).  
43 Tenzin Gyaltzen Decl. Pg. 3, ¶ 7. (“During the mid-2000s, Tacoma Power developed” smart meters.) 
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Click!’s enterprise and facilities are not surplus. They are functional, useful “additional 

capacity.” 44 These are valuable, vital municipal assets. The sophisticated equipment, software, 

switches, fiber-optics, franchises, intellectual property, trademarks, IP addresses, customer 

accounts, contracts and “data pipes” are not “excess capacity.” See, Shook Decl. 12/30/19 Ex. 70 

(“Additional Capacity” created). Also, Ex. 74 Pg. 3, ¶¶ 7, 8, and 9. (the business plan). 

   Right to vote was settled under Bremerton Municipal League v. Bremer, 15 Wn.2d 231 (1942); 

Bremer guides the Court, under Fondren v. Klickitat County, 79 Wn. App. 850, 856, 905 P.2d 

928 (1995) (decisions of the State Supreme Court are binding on all lower state courts). 

III. ISSUES PRESENTED 

1. Are a municipal utility’s functional telecommunications assets subject to the public vote 

requirements of Chapter RCW 35.94.020 ? Yes.  

2. Is legislative intent in RCW 35.94.040 destroyed by City declaring a municipal 

telecommunication system “surplus,” when such system is a going concern achieving revenues 

of $25 million a year, and will be leased, turn key, to a private company for continuing the same 

utility services, to same utility customers, for up to 40 years, while City maintains reversionary 

interest in the valuable surplus utility assets? Yes.  

IV. EVIDENCE RELIED UPON 

This Response to Defendant’s Motion for Summary Judgment is based upon all the pleadings 

and filings of record in the above-captioned matter, and including without limitation: 

1). The 10/30/19 Motion for TRO and Declaration of Mitchell Shook; 2). The 11/1/2019 

Declaration of Mitchell Shook; 3). Shook’s 12/12/19 MSJ and Declaration; 4). 12/30/19 Declaration 

of Mitchell Shook in Support of this Summary Judgement Motion. 

 
44 Shook Decl. 12/30/19, Ex. 85 Tacoma Ord.#26141, 10/28/97, providing additional $67 million funding. 
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V. ARGUMENT AND AUTHORITIES 

Telecommunications is a public utility under federal, state and local law.45 Telecom has been 

a regulated public utility since 1909 in Washington.46 Even longer than electric power.47  

Telecommunications (“Telecom”) companies are “utilities,” with authority rooted in 

Washington’s Constitution, Article XII, Section 19: Telegraph And Telephone Companies. “The 

right of eminent domain is hereby extended to all telegraph and telephone companies.” 48  

Defendant has conceded the public’s statutory right to vote, in Council’s own resolution. 49 

Lenci v City of Seattle, 36 Wn. 664, 668 (1964).  Cf. RCW 35.94.020. 50 (Council findings are 

presumed valid). Two decades ago Defendant argued Click! was a utility, in securing two Court 

Orders to build it; and, recently in Coates. City is equitably estopped from arguing otherwise. 51 

A. Telecommunication Assets are Public Utilities Under Chapter 35.94 RCW. 

Defendant argues the word “utility” and the term “public utility” are not “statutorily defined,” 

and urges us to harmonize RCW Ch 35.94 with Ch 35.92.” 52 

But the definition of “public utility” is provided by name, in the statute itself, in the long list 

of protected utilities.53 The Committee’s abbreviation of § 9512, substituting that long list with 

the all-encompassing, “any public utility works, plant or system owned by it or any part thereof,” 

did not remove or change the definition of public utility. It’s still there, when you dig a bit. 

Simply “rewritten for brevity,” there was no change in the law, as RCW 1.04.020 confirms 

“The previously existing laws shall control.” 54 In Arnott v. Spokane, 6 Wash. 442, (1893): 

 
45 In 47 U.S. Code Title 47, state at Chapter 80.36 RCW, local in Tacoma Municipal Code Title 16 B.  
46 Session Laws of 1909, Ch. 93. Sec. 3 Pg. 192, 196, (“authorize the commission to regulate telephone 
and telegraph companies and their rates and charges, to prevent discrimination and extortion by such 
companies; and to authorize the Railroad Commission of Washington to make all necessary rules.” ). 
47 Electricity regulated by Laws of 1911, Ch. 117, Pg. 538, See also Shook Decl. 12/12/19 Ex. 36, Pg. 2. 
48 In 1985, the term “Telecommunications” widely replaced “telephone” and “telegraph” in Title 80 RCW 
See generally Laws of 1985. Ch. 450, Sec. 13, Pgs. 1978 -1995, E.g., Shook Decl. 12/12/19 Ex. 61. 
49 Shook Decl. 12/12/19, Ex. 32. Pg. 1, Ln. 20. ( Def.[’s] own Resolution citing public right to vote. ) 
50 Requires a public vote. “We will not read a statute in such a way as to render a provision meaningless. 
Community Telecable V. City Of Seattle 164 Wn.2d 35 (Wash. 2008). 
51 Shook Decl. 12/12/19, Ex. 32. Pg. 1, Ln. 20. Resolution is an express admission of a party-opponent, 
and assurance of promised of future action, with the government then failing to carry out those acts. 
Munich v. Skagit Emergency Commc'ns Ctr., 175 Wn.2d 871, 288 P.3d 328, (2012) 
52 Def.[’s] MSJ., 12/12/19, Pg. 16, Ln.10.  
53 “If the statute is ambiguous, the courts must construe the statute so as to effectuate the legislative intent. 
In so doing, we avoid a literal reading if it would result in unlikely, absurd or strained consequences. State 
v. Elgin, 118 Wn.2d 551, 555, 825 P.2d 314 (1992). 
54 Laws of 1951 (“rule of rule of construction, in case of any omissions or inconsistency between any of 
the revised code as so supplemented or modified and the laws existing immediately preceding this 
enactment, the previously existing laws shall control”). 
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[W]here the mode of contracting is expressly provided by law, no other mode can
be adopted which will bind the corporation. This principle results from the fact
that municipal corporations derive all their powers from their charters. 55

City is free to negotiate a sale/lease of Click!, but the statutory requirement for a public vote 

is inalienable. As Arnott says, the “mode of contracting,” is “expressly provided” in RCW 35.94.  

1. Telecommunications And Electric Power Are Two Types of Utilities.

Power and Telecommunications (“Telecom”) are distinct utility services, often provided,

managed and organized by a single municipal entity. The American Public Power Association, 

the “voice of community-owned utilities” that power 2,000 towns and cities nationwide, labels 

these entities as “Multiservice Utilities.”56 TPU is a “multiservice provider,” with four utility 

services; water, power, rail and telecommunication.  (Shook Decl. 12/30/19, Ex. 68, Pg.1). 

Many public power utilities provide more than electric service for their 
communities; they might also manage the area’s water, wastewater, internet, 
waste, gas, and telecommunications services. For these utilities, being a 
multiservice provider brings opportunities in streamlining how work gets done, 
organizing the workforce, and giving back to the communities they serve. 

Physically, Click!’s “commercial network” and TPU’s “power communication network” share 

a common fiber optic backbone, but even this “backbone” is separated into discrete “tubes,” 

with unique fibers separating the infrastructure of the two utility systems. 57 

Click!’s telecom system and Power’s electrical system offer distinct services, separate in 

both a physical and organizational sense, with distinct brands, websites, organizational 

structures, financial reports, monthly invoicing, employee newsletters and customer loyalty 

programs, etc. Even federal, state and local regulations differentiate the two systems. 58 

Click! was established for more than TPU’s needs.59 By sharing common infrastructure, 

easements and rights of way, Click! and Tacoma Power maximize the value of their assets, 

generating operational synergies.60 This was the original purpose of the System.61 

55 Arnott v. City of Spokane, 6 Wash. 442, (1893) citing 1 Dill. Mun. Corp. (4th Ed.) 449, (373;). 
56 APPA website ( Multiservice utilities: A one-stop shop for communities). https://perma.cc/BF37-FN29 
57 See Shook MPSJ, Pg. 26, discussion of fibers and “tubes.” Also see, Shook Decl. 12/12/19 Ex. 31, Pg. 4) 
58 Shook Decl. 10/30/19, Ex. 26 (Organizational Chart), Ex. 75 (Employee Newsletter), Ex. 76 (Financial 
Statements and Purple Perks Program). FCC regulates Click! and FERC regulates Power. As municipal 
utilities, Power and Click! are regulated under distinct sections of Tacoma’s Municipal Utilities Code. 
59 Shook Decl. 12/30/19 Ex. 70, -(City of Tacoma's Initiative, April 2000. Mayor Baarsma). 
60 Shook Decl. 10/30/19, Ex. 12. See also, Shook’s MPSJ, Pg. 15, Ln. 12.  ( Click!’s Nexus to power, 
diversifying TPU revenue, driving economic growth, offsetting costs for a system TPU needs anyway ).  
61 Shook Decl. 10/30/19, Ex. 12, Pg. 9,  Memo. In Support Of City Of Tacoma's MPSJ. ( “revenue to help 
offset the costs of constructing and operating the Telecommunications System.” ) 
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B. Creation of Click!. The Community’s Need for a Telecommunication Utility System.

Click! was established as a municipal communication utility, with a clear mandate to 

provide commercial communication services. The extensive Telecommunication Study and 

Business Plan prepared in creating Click!, and other historical evidence, demonstrate Click! was 

created for much more than supporting Tacoma Power’s aborted pilot meter program. 62 

The circumstances and events surrounding the creation of Click! reveal Tacoma’s desperate 

need for a municipal telecommunication utility and explain why Click! was established. 

The significance of the utility system’s creation is revealed in a 1998 letter, from TPU 

Director Crisson to City Council, along with his attached MSNBC article describing the City’s 

communications project. Director Crisson said, “I know the City Council, as well as the Board, 

will be proud of this national coverage.” The MSNBC article was titled, “Tacoma Power to give 

TCI a jolt. Municipal utility prepares to jump into cable.” 63 Some excerpts: 

While AT&T officials congratulate themselves on their $48 billion purchase of Tele-
Communications Inc., they might want to keep an eye on the Northwest corner of 
TCI's sprawling cable empire. Tacoma Power, the city-owned utility of Tacoma, 
Wash. will soon turn on a $100 million broadband communications network that 
will enable it to sell cable TV and Internet access as well as water and electricity - 
making it a direct competitor to TCI. 

IF THE PROJECT is successful, it is sure to encourage more municipal utilities to 
take on TCI and other cable monopolies across the country. The effort is already 
getting attention from local governments weary of residents' complaints about high 
prices and poor service from their incumbent cable provider. Tired of waiting for 
new competitors to shake things up, many cities and towns are thinking about either 
constructing their own cable network, or encouraging their local utility to do it for 
them. Tacoma Power's Click! Network is the largest such effort to date. 

Concerned cable industry officials are launching a public relations counter-offensive, 
citing studies that question the viability of such projects and complaining that access 
to public funds give government-backed systems an unfair competitive edge. 

Click! was established for more than supporting Tacoma Power’s pilot meter program. The 

news article’s very premise, “it is sure to encourage more municipal utilities to take on TCI and 

other cable monopolies across the country,” shows Click! was not simply supporting a future 

pilot meter program. That “Concerned cable industry officials are launching a public relations 

 
62 Shook’s MPSJ., Section B, pages 5, 6 and 7.(Additional not “excess” Capacity). Shook Decl. 10/10/19, 
Ex. 10, (Excerpts from Business Plan and Telecommunication Study). 
63 Shook Decl. 10/30/19 Ex. 14. (Mr. Crisson’s Letter to City Manager Corpuz, MSNBC Article). 
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counter-offensive,” demonstrates Click! was controversial for, famously, pioneering the public 

broadband movement now sweeping our nation and the world. 64 So much more than meters. 65   

In April 2000, Mayor Baarsma and Dr. Singleton, of University of Puget Sound, authored a 

paper on Click!, Creating Capacity And Competition In Broadband Telecommunications: The 

City Of Tacoma's Initiative. 66  Excerpts from their paper show Click! was not about meters: 67  

ABSTRACT: This paper describes the process by which the City of Tacoma, 
Washington came to build an open access, broadband telecommunications system 
designed to promote effective competition in the provision of Internet and other 
telecommunications services. 

The City of Tacoma has designed and built a broadband telecommunications 
system with the express purpose of providing competitive telecommunications 
services to businesses and residents within the City. 

But before making the multi-million-dollar investment, the utility's director 
requested that Tacoma Power's citizen oversight body, the Utility Board, authorize 
an outside review by a consultant group--the Stanford Research Institute. 
The Board approved and soon SRI's consultants came back with an interesting 
idea: Why not invest more dollars to expand the fiber optic pipe? Then Tacoma 
Power could offer its customers an array of services--cable television, competitive 
Internet access, telephony and data transport. The Telecommunications Act signed 
into law by President Bill Clinton in 1996 had, in fact, given Tacoma Power this 
option by eliminating barriers to entry into the telecommunications market. This 
led Tacoma Power's superintendent to proclaim: "The new law afforded us the 
opportunity to embark on a broader strategy. . .” 

The next step was to conduct a marketing survey. The findings . . . forecast over 
33,000 cable customers in three years of operation. Within ten years time, the 
entire investment of $100 million would be paid off. . . . But before embarking on 
this major undertaking, Tacoma Power borrowed once again from the private 
sector. The utility pulled together a panel of fourteen experts from an array of 
disciplines to review and pass on a final business plan. That plan, which was given 
the stamp of approval by the panel, called for retail and wholesale applications. 

The political dynamics revolving around Tacoma Power's plans to build a fiber 
optic system soon changed once the management team broadened their strategy to 
include an array of telecommunications services. The manager of the incumbent 
cable provider (TCI) sent a scathing critique of the utilities' business plan to the 
Tacoma City Manager. The twenty-one page letter ended with the warning: 

 
64 Shook Decl. Ex. 74, Pgs. 18, 20. Mr. Klein (political attacks on Click! formation -Hendery & Crowley). 
65 See, e.g., Shook Decl. 10/30/19, Ex. 18, A Sampling of Municipal Broadband Utilities in the USA. See 
also Shook Decl. 10/30/19 Ex. 21, Pg. 20 Appendix 1: (U.S. Municipalities with Broadband Networks, 
Report from The Executive Office of the President. Benefits Of Competition And Choice For Community 
Development And Highspeed Internet Access. (January 2015)). Compare with, Shook Decl. 12/12/19, Ex. 
60, (Australia’s NBN, open access project passes 11 million homes).  
66 Mayor Baarsma was a professor at the University of Puget Sound and on City Council at the time, even 
voting on the creation of Click! in 1996. Shook Decl. 10/30/19, Ex. 11 Pg. 33, or 229/389. 
67 Shook Decl. 12/30/19 Ex. 70, "Creating Capacity and Competition in Broadband Telecommunications: 
The City of Tacoma's Initiative," April 2000.  Even the title indicates Click! was “created capacity.” 
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"(Tacoma's policy makers should)...pause and let the euphoria of the benefits you 
may now expect be replaced by a realistic appreciation of the pitfalls and risks 
associated with municipal ownership of what is traditionally an entertainment 
service provided by private enterprise."  After numerous public hearings, two 
declaratory judgements from the state superior court, a plea from the cable 
provider's national president and an additional due diligence review by three 
outside consultants, the city policy makers moved forward with the $100 million 
overbuild.  (emphasis added). 

The Professors’ Paper shows the System’s primary objective was a “broader strategy,” the 

community’s need for advanced telecommunication services. The prospect of $100 million in 

Additional Capacity creating municipal competition was alarming to the incumbent, TCI, who 

warned Tacoma of “the pitfalls and risks associated with municipal ownership.”68 (supra) 

In preparing the Business Plan, a detailed “Marketing Survey” was conducted, to study “The 

Current Business Market.” 69  This Survey excerpt shows Click! was more than meters: 

To help assess current business market support for advanced telecommunications 
services in the greater Tacoma area, Tacoma City Light pursued two avenues of 
consumer research: A telephone survey of 200 businesses, with 25 or more 
employees. . . This group represents a pool of "Potential Customers."  

Based upon the results of 200 telephone interviews with medium to large Tacoma 
area businesses, the Potential Customer business market is on the brink of being 
ready for advanced telecommunications technologies. The money is there,. . .key 
findings show these customers account for more than $5 billion dollars in annual 
revenues and 25,000 jobs. What's more, they currently spend over $10 million 
dollars annually on telecommunications services. They perceive telecommunications 
links are extremely important to the success of their businesses, and many believe 
their telecommunications needs will increase rapidly, particularly for Internet access 
and local data networks. 

As the Business Plan and Marketing Survey indicate, Click!’s creation was seen as vital for 

Tacoma to remain economically competitive and prosper. 70 Like the arrival of the Northern 

Pacific railroad in Tacoma in the 1870’s, such infrastructure was considered essential for success 

in the digital era. A monopoly existed in Tacoma and policymakers wanted a better system and 

service. This was the primary reason for establishing Click!. 

 
68 Shook Decl. 12/30/19, Ex. 74, Pgs. 25, 28 ( TCI, later AT&T, President Leo Hindery opposed Click!’s 
creation, publicly scolded Superintended Klein and sponsored studies to discredit Click!  
69 See Shook Decl. 10/30/19, Ex. 10, Pg. 115/389, ( Market Demand Summary -Potential Market They are 
more concerned about reliability than price for their local phone service, and very concerned about getting 
quick response from any telecommunications vendor.). 
70 Shook Decl. 10/30/19, Ex. 10, ( “One of the most significant ways a community and its economic base 
are intertwined is through an area's infrastructure. As a result, the evolution of a community's economy 
often depends upon the investments it makes in its transportation system, power system, and-given the 
shift to the information age-its telecommunication system.” (emphasis added).). 
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Defendant’s MacGuffin, a failed pilot meter project, conceals the true purpose behind the 

creation of Click!’s System. In April 2000, five years before the pilot meter program, Price 

Waterhouse prepared a “Performance Review” for Click!, and said:71 

Click! continues to be at the forefront among public and private utility 
telecommunications efforts. This position has brought considerable national 
recognition to Tacoma, and also significant tangible benefits. From a review of local 
press clippings, at least 400 new jobs, five building renovation projects, enhanced 
University of Washington and UPS academic programs, and several development 
projects are all linked to the development and presence of Click!. Establishing Click! 
prompted AT&T (TCI and Excite @home) to upgrade services to Tacoma residents 
much earlier than otherwise would have happened.  

The success of Click! and its continuing value to the community depends on a team 
effort among business, civic and education leaders to create a unique region with 
considerable growth potential. The fiber/coax network is literally and figuratively the 
thread that ties them together and enables this potential. Working together, this team 
can leverage the Click! asset to attract major new businesses, create jobs, attract 
students to programs that provide the skills for those jobs and generally enhance the 
whole community. 

This Review cites “significant tangible benefits” from leveraging Click! “to attract major 

new businesses, create jobs, attract students to programs that provide the skills for those jobs and 

generally enhance the whole community.” Even telecommuting was cited in the original plan.72  

There is no mention of Power’s pilot meter program. In the revolutionary excitement of 

creating “America’s Most Wired City,” meters were not cited in the Performance Review, 

Business Plan, Marketing Study or other documentation relating to the creation of Click!.  

Click! was revolutionary in 1996. All media reports, scholarly papers and professional 

evaluations, show that creating an advanced telecommunication utility system for the community 

was Click!’s primary purpose. 73  Click! was never “excess capacity.” Click!’s assets were 

“additional capacity,” purchased and installed to enable vital services. They remain essential for 

continuing to provide these same telecom (“utility”) services today. 

Notably, Tacoma’s visionary investment in the System occurred 12 years before Congress 

made broadband a national priority with the Broadband Data Improvement Act in 2008, and 

 
71 Shook Decl. 12/30/19, Ex. 71, Pgs. 16, 17. ( Click! Network Financial Performance Review ).  
72 E.g., Today Tacoma maintains a robust Commute Trip Reduction Program. Tacoma Municipal Code 
Section 13.15.020 (Z).“Teleworking/telecommuting” means the use of . . .  technology to permit an 
employee to work from home. See also RCW 70.94.521 (automotive traffic is the major source of 
emissions of air contaminants), (reduce single-occupant vehicle commuting.) RCW 28B.130.005 (Intent. 
Telecommuting -mitigate the adverse . . . effects of auto dependency and traffic congestion.)  
73 Shook Decl. 12/30/19, Ex. 70 (Mayor’s paper and newspaper article.) also Ex. 71, (Auditors Review). 
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providing §101 of the Act, codified in 47 U.S.C. § 1301.:  

(1) The deployment and adoption of broadband technology has resulted in enhanced 
economic development and public safety for communities across the Nation, 
improved health care and educational opportunities, and a better quality of life for all 
Americans.  

(2) [P]rogress in the deployment and adoption of broadband technology is vital to 
ensuring that our Nation remains competitive and continues to create business and 
job growth. 

C.  Click! is Built on “Additional Capacity” Not “Surplus Capacity”.  

Click! was established as a “separate system” and is a separate “department.”74  Click! has its 

own unique brand, loyal customers, annual sales of $25 million a year, and assets coveted by a 

private entity. The City has every right to organize its utility departments as a “multiservice 

utility.”75  For organizational convenience, Click! is a department of Tacoma Power.  

Ignoring Click!’s vibrant and successful enterprise, Defendant argues Click! is “excess 

capacity,” claiming Click! is not essential for Tacoma Power’s purposes.76  But, Power’s needs 

are not the issue. Click! was never intended to be “essential” for Power’s purposes.  

In TPU’s lobby, Click! has a separate customer service counter. Click! is a separate 

department and system, with a life and brand of its own. Click! is essential to Click! end-users.77 

The enabling Ordinance 25930 provides: “The City hereby creates a separate system of . . 

City Light.”78 Click! was born as a “Separate System.” Click! is  “Telecommunication System.” 

 

 

 

 

 

Click!’s “separate system” is essential to Click! users, who depend on the infrastructure in 

everyday life.79  Click! was established to fulfill the community’s need for an advanced telecom 

 
74Finance Dept, does not track performance of other Power divisions. Shook Decl. 12/30/19, ¶ 2. 
75 Tacoma has broad authority in organizing its utilities; but, cannot sell them without public vote.  
76 “Shouts” is more accurate, since the ”Excess” phrase appears capitalized 35 times in Defendant’s brief. 
77 Shook Decl. 12/12/19, Ex. 42, Pg. 2. 
78 Shook Decl. Ex. 11, Pg. 8 (Article II creates a separate system, adopts Click! business plan.” 
79 RCW 43.330.532 [B]roadband is critical to full participation in society and the modern economy . . . by 
enabling access to health care, education, and essential services, providing economic opportunities, and 
enhancing public health and safety. Also, Shook Decl. 10/30/19, Ex. 21, Shook Decl. 12/12/2019 Ex. 37 
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system.80 It is a municipal alternative to the incumbent monopoly provider, who, at the time, 

“could care less” about Tacoma. 81  

In 1996, when Click! was first proposed to Council, the incumbent monopoly, TCI (now 

Comcast), had no interest in upgrading their system. After repeated requests by the City, TCI’s 

attitude was, “go jump in the lake.” Power Superintendent Steve Klein recalled TCI’s attitude:82 

[C]ity council, they're having a heck of a problem with the incumbent 
cable provider who still has the crummy system, refuses to upgrade it. 
And they don't come to the table to negotiate the franchise agreement. 
They can just tell the city government to jump in the lake. And if you 
don't like it, we'll just shut it -- we'll shut it down. 

Monopoly incumbents can afford such cavalier arrogance.83 Most consumers have no 

alternative for access. Monopoly and oligopoly control of broadband in America is the norm. 

FCC data shows nearly 85 percent of Americans have either one choice or no choice for speeds 

in excess of 100 Mbps.84 This is why the FCC, FTC and DOJ closely regulate mergers of the 

powerful telecommunication conglomerates.85  

Click!’s costly construction was never “excess capacity.” Council prudently and specifically 

resolved to provide “Additional Capacity,” with additional, incremental investment, funding 

equipment, abundant optical fiber, including dark fiber, and the skilled staff to cobble it all 

together. 86 required to create Click!’s essential services.87 Click! was built to accommodate the 

community’s anticipated, ever-increasing, need for the data flow and for the explosive growth 

projected in the future.  

On Click!’s website, Power Superintendent Steve Klein, the “Father of Click! Network,” 

explained the project’s origins and cited the “further review” that led to the additional investment 

in additional capacity for “expanding the network.” (Shook Dec. 12/12/19, Ex. 74, Pg. 8.) 

 
80 See generally, Shook Decl. 10/30/19, Ex. 23 (“[B]roadband is taking its place alongside water, sewer 
and electricity as essential infrastructure for communities”. Quoting USDA Report).  
81 Section 706(d)(1) defines “advanced telecommunications capability” as high-speed, switched, 
broadband telecommunications capability that enables users to originate and receive high-quality voice, 
data, graphics, and video telecommunications using any technology.   
82 Shook Decl. 12/30/19, Ex. 74, Pg. 12.  (Power Superintendent’s Steve Klein deposition). 
83 Shook Decl. 12/30/19 Ex. 78, (monopoly power closely monitored. DOJ and FTC guidelines.) 
84 FCC, Annual Internet Access Services Report (2018), see also, FCC Fact Sheet Communications 
Marketplace Report GN Docket No. 18-231 Report; GN Docket No. 18-231 Ex. D-3.  
85 See AT&T-DIRECTV Order, 30 FCC Rcd at 9141, para. 20, 21; Comcast-NBCU Order, 26 FCC Rcd at 
4248, para. 24, (The FCC and DOJ, consider market power of incumbent and barriers to entry). 
86 Shook Decl. 12/30/19, Ex. 85 (City’s 1997 Emergency Res. for $69 Million, includes telecom team). 
87 Shook Decl. 10/30/19, Ex. 21, Pg. 4, Ord.# 25930 (“WHEREAS, the City has determined that it is 
prudent and economical to provide additional capacity on such telecommunications system”). 
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Tacoma Power originally planned to build a fiber-optic network to control its 
substations. Further review indicated that expanding the network and offering a wide 
range of telecommunications services would benefit our customers and our 
community. 88 

Fiber must be activated, or “lit,” before it can be used to provide communication services. 

At great expense, TPU invested tremendous “additional” public treasury in providing the optical 

equipment, modulating electronics, equipment and staff necessary to light this fiber and make it 

capable of carrying services. There is nothing “excess” or surplus in Click!’s enterprise or fiber.  

Power’s incremental investment to establish Click!, created a functional telecom system, 

addressing the community’s need for Broadband services. The “lit” fiber, and the currently 

unused dark fiber, are not  “excess” capacity. These assets were intentionally included, as 

“additional capacity” in the original Ordinance and Business Plan. It is worth remembering 

Mayor Baarsma and Professor Singleton’s Paper, which described that incremental investment:89 

Why not invest more dollars to expand the fiber optic pipe? Then Tacoma 
Power could offer its customers an array of services--cable television, 
competitive Internet access, telephony and data transport. 

Click!’s assets are performing their intended purpose and function. They are useful and 

required for Click’s current and future needs in delivering essential services to the community.  

The fact Click!’s fiber, both lit and dark, are included in the scheme, in exchange for $2.5 

million a year, shows these are valuable assets. These fibers are not obsolete or surplus.90  

Telecommunications has been a regulated public utility since the Pacific Telegraph Act of 

1860.91 AT&T monopolized the industry for most of the 20th century.92  

The Communications Act of 1934 created the FCC. AT&T’s monopoly was broken up by 

1983.93 Congress recognizes telecom is an essential public utility. 94   In Section 706(a) of the 

 
88 Shook Decl. 12/30/19, Ex. 83,  (“About us” description of Click! and historical screen shots of Click!’s 
website form the Wayback Machine, digital archive of the World Wide Web.). 
89 Shook Decl. 12/30/19 Ex. 70, Creating Capacity and Competition in Broadband Telecommunications. 
90 Click Business Transaction Agreement, Indefeasible Right of Use, or “Privatization Agreements.”  
91 See C. 137, U.S. Statutes 36th Congress, 1st Session, June 16, 1860, also, The FCC, formed by the 
Comm. Act of 1934. 47 U.S. Code § 151, § 601, took over wire communication regulation from the ICC. 
92 Shook Decl. 12/12/19, Ex. 49 Pg. 3. (Kingsbury Commitment did not hinder AT&T). 
93 Judge Greene’s opinion, United States v. American Tel. and Tel. Co., 552 F. Supp. 131 (D.D.C. 1983). 
94 See generally, Shook Decl. 12/12/19, Ex. 31, Pg. 8, (We are approaching a new era of the Data Age, 
autonomous cars, humanoid robots, intelligent personal assistants, smart home devices, the world is 
undergoing a fundamental change, transforming our lives. Broadband connects us with friends and family, 
allows access to education, goods and services, and affects nearly every aspect of life.). 
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Telecom Act, 1996 (P.L. 104-104), Congress directs the FCC to encourage deployment of 

advanced telecom capabilities to all Americans on a timely basis.  

Defendant argues Power is the only “real utility,” and Click! is just a silly old “cable TV” 

system, best viewed in the context of Issaquah. While Power did initially breathe life into the 

System, by funding Click!’s creation, Click! is a utility in its own right. Not a cable TV system.95  

D. Telecommunications is a Utility. A Monopoly or Separate Undertaking is Not Required.

Defendant asserts the public has NO right to vote, if Click! is not a monopoly, a “separate

undertaking,” or Title II regulated facility. All baseless arguments. Contra, Such “last mile” 

systems are effective “gateways,” with "bottleneck monopoly power” and all the “dangers this 

power poses.”  Turner Broadcasting System, Inc. v. FCC, 512 US 622, 661 (1994) 

This “monopoly power” was one of the reasons Click! was built. See ante Pg. 16, and Mr. 

Klein’s “Go Jump in The Lake” comment. Also, see Mr. Klein comment on limited pole space.96 

1. Monopoly is Not a Prerequisite to Public Vote on Disposal of Community’s Assets.

Defendant argues Click! is not “a monopoly” and, therefore NOT deserving of the protective 

vote under RCW 35.94. Def. MSJ, Pg. 17. Contra,  “Cable operators possess a local monopoly 

over cable households.” Turner Broadcasting v. FCC, 520 U.S. 180, 197 (1997). 

Defendant argues public’s statutory right to vote is forfeited if Click! has a competitor. But 

see  “[T]he question of whether or not a monopoly actually existed is not a controlling feature.” 

State v. Kuykendall, 137 Wash. 602, 609 (1926). Cf., “It will readily be seen, then, that it makes 

no difference whether a monopoly existed.” Id.at 610. (emphasis added).  

Monopoly status is not a controlling feature in determining citizen’s right to vote. The Laws 

of 1917 provide a protective vote, regardless of a “monopoly.” Legislators knew from firsthand 

experiences, fresh in their minds, of dirty tactics deployed by private “Power Trusts,” who 

devoted armies of lobbyists and vast resources in destroying municipal utilities.” 

Click! is protected by a public vote because its assets were paid for by the people and its 

property is devoted to public use. And because Legislators purposefully provided the Laws of 

1917 protected municipal utility property.97  

 
95 Shook Decl. 12/12/19, Ex. 59, Declaration of Terry Dillon.   
96 Shook Decl. 12/30/19, Ex. 24, Pg. 23 (US West and TCI had used up all available pole space.) 
97 Similarly, just as “purposefully,” policymakers provided “Additional Capacity” in building Click!. This 
investment must not be confused by defendant’s claim such investment was ever “excess capacity.” 

57
2294



 

Plaintiff Mitchell Shook’s Response to 
Defendant’s MSJ Case NO. 19-2-11506-3 

- 19 - 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Mitchell Shook, Plaintiff 
3624 6Th Ave Suite C, Tacoma, WA 98406 

Judge Bone explains why in his Letter, as reprinted in the Congressional Record in 1944. See 

generally Shook Decl. 12/30/19 Ex. 80.98 

Tugboats, towboats, barges, silos, wharfs, warehouses, taxi cabs and pipelines are all “public 

utilities” because they are “devoted to public use,” not because they are monopolies.99 Click!’s 

wires are data pipelines, “and no doubt” a public utility. In State v. Kuykendall it was found: 100  

[I]f in the beginning or during its subsequent operation the pipe line was devoted 
by its owner to public use, and if the right thus extended to the public has not been 
withdrawn, there can be no doubt that the pipe line is a public utility.  Kuykendall, 
at 834 

 [T]he question of whether or not a monopoly actually existed is not a controlling 
feature; nor can courts know what considerations were pressed upon the 
Legislature to justify the passage of the act. It is enough for us to follow the 
holding in Munn v. Illinois, supra, where the court said: 'For our purposes we 
must assume that, if a state of facts could exist that would justify such legislation, 
it actually did exist when the statute now under consideration was passed. For us 
the question is one of power, not of expediency. If no state of circumstances could 
exist to justify such a statute, then we may declare this one void, because in 
excess of the legislative power of the state; but, if it could, we must presume it 
did.' As to the propriety of legislation in force within the scope of the legislative 
power the Legislature is the exclusive judge.  (emphasis added). 

Likewise, this Court must not question “the propriety of legislation” in § 9512, providing a 

protective public vote, preventing potential privatization of public utilities. It is a legislative 

prerogative. Neither can the Court question legislative intent in the definition of “surplus,” as 

“unserviceable, inadequate, obsolete, worn out or unfit to be used.” 101 Shook Decl. 12/30/19, Ex. 

80. Pg. 22 (“Power fight”). 

Nothing in the statute requires a monopoly, although one nearly exists.102 Property simply 

needs to be owned by the municipal utility and “useful.” Click!, with $25 million a year in 

revenue is clearly performing that telecommunication purpose.  

Consolidation in the telecom industry is highly scrutinized by the DOJ, FTC and the FCC to 

prevent market concentration. 103 Comcast’s 2015 bid for Time Warner Cable would have 

 
98 Shook Decl 12/30/19, Ex. 80, Pg. 7 (Homer T. Bone Letter, from Congressional Record, citing 1913 
“manipulation” of legislation by private power trusts, and Rep. Heinly’s “two lines” added to irrigation bill 
repealing City’s right to sell power outside the City limits). Pg. 23, (Judge Bone’s “Thorn Interview”.) 
99 State v. Kuykendall, 137 Wash. 602, 611 243 P. 834, (1926),“taxicab company was a public utility.” 
100 Kuykendall, at 611, Drawing on Budd v. People, 12 S.Ct. 468, 143 U.S. 517, 36 L.Ed. 247 (1892), 
quoting Munn v. Illinois, 94 U.S. 113, 24 L.Ed. (1877).  As briefed in Plf. Shook’s MPSJ, Pg. 15. 
101 RCW 54.16.180 (represents clear legislative intent and definition of “surplus” for municipally-owned 
utility property.) See Shook’s MPSJ., Pgs. 24, 25, (detailed history of surplus statute).  
102 Tacoma suffers oligopoly, with two alternatives for BIAS, generally. Because of Click!’s existence. 
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consolidated 30 million subscribers.104 Comcast unilaterally offered to divest nearly 4 million 

customers just in hopes of gaining approval for the deal. It was killed by DOJ scrutiny, anyway, 

seen as creating an “unavoidable gatekeeper for Internet-based services.”  

2. A Separate Entity or Undertaking is Not Required For the Right To Vote.

Organizing Click! as a “Department” under Tacoma Power, or providing multiple utility

services under one entity, does not destroy the public’s right to vote under RCW 35.94. The City 

has full discretion over organizing its utility departments.105 Click! is still a utility asset. 

Many public power utilities provide more than electric service for their communities, “they 

might also manage the area’s water, wastewater, internet, waste, gas, and telecommunications 

services,” says the American Public Power Association, who refers to such entities as 

“Multiservice Utilities.” Such organization structure are common. 106 

“Operationally, one advantage we see in being a multiservice utility is having 
the ability to coordinate our various activities,” said Ken Weber, chief executive 
officer of Harlan Municipal Utilities (HMU), which supplies electric, gas, 
water, and telecommunications services to some 5,100 people in Harlan, Iowa. 
Weber points to the convenience for customers that his utility can provide as a 
single point of contact for contractors and movers. 

Coordination impacts field operations, too, said Gabriel Khalife, borough 
manager for Kutztown, Pennsylvania, a municipality about the same size as 
Harlan that also offers a gamut of services: water, wastewater, gas, electric, 
telecommunications, and waste management.     (emphasis added.) 

Defendant asserts Coates v. Tacoma prevents this Court from finding Click! is anything other 

than “part of” a public utility. 107 Perfect! “Part of ” is sufficient to win the right to vote.  

Not that it matters, but Click! is more than a “part of.” Click! is a “Department” and System 

in its own right. The issues, evidence and arguments in Coates were entirely different. An 

accountancy act violation, compared with a right to vote.  

Coates does not cut in defendants’ favor. Plaintiff claimed Click! was not a utility, was losing 

money, violated the accountancy act and any losses are general government’s obligation 108 109  
 

103 Shook Decl. 12/30/19 Ex. 69, Pgs. 38, 39, (DOJ 4/24/15 DOJ Press release “significant concerns that 
the merger would make Comcast an unavoidable gatekeeper for Internet-based services that rely on a 
broadband connection to reach consumers.” ). See also Pg. 39 (Comcast’s divesture offer). 
104 Shook Decl. 12/30/19 Ex. 69 (30 million subscribers, also 30 % of the total United States market). 
105 Tacoma v. Taxpayers of Tacoma, 108 Wn.2d 679, 695, (“ court leaves the choice of means used in 
operating the utility to the discretion of municipal authorities.”). 
106 Shook Decl. 12/30/19, Ex. 68, Pg.1.  (Info from American Public Power Association website). 
107 Coates v. Tacoma, Division II, Unpublished Decision No. 51695 12/10/19 (Alleged City violated 
Washington's local government accounting statute, RCW 43.09.210.)   
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City defended, arguing Click! was a utility and part of Tacoma Power. City was right, and 

prevailed. The court found, “Therefore, we conclude that Click! and Tacoma Power's electric 

utility are one undertaking for purposes of RCW 43.09.210(3).” Coates, at Pg. 9.   

As “one undertaking,” Coates establishes Click! is, at least, “any part thereof,” triggering the 

mandatory vote in RCW 35.94 and § 4.6. Any other reading leads to absurd results.  

The Coates “part of” finding is a thoughtful solution. It avoided a long trial over 

controversial accounting methodology.110 It preserved federal and state policy goals furthering 

municipal broadband.111 Shook Decl. 10/30/19, Ex. 21 (White House Report). 

Charter § 4.6 has no surplus clause.112 The Coates finding triggers a vote, regardless of 

surplus. With Judge Bone Chairman of the 1926 Charter Committee, the intent of §4.6 is clear. 113  

RCW 35.94.040 reads, “equipment originally acquired for public utility purposes.” Thus, it is 

the ownership of the property, not the definition of the assets’ function, that compels a public 

vote. When a utility buys an asset, with a “nexus” to the utilities purpose, it’s statutorily 

protected by the vote, unless surplus. Even artwork, that brighten employees’ day. 114  

Power and Click! are “one undertaking” under Coates, which establishes Click! is a bona-

fide “utility,” and not a general government obligation. Since Click! is a “system,” by common 

definition, and Coates’ confirms Click! is part of a “municipal utility,” organizational 

convenience and institutional naming aside, the right to vote is mandatory. 115 

3. An FCC Designation Is not A Controlling Factor Over People’s Right to Vote. 

Defendant raises unrelated issues, of cable TV  “regulation” and the FCC’s politically 

inspired Restoring Internet Freedom (“RIF”) order. 116Title I or Title II designation of BIAS does 

not preempt state laws the right to vote on disposal of a public communication system.117  

 
108 E.g. City of Tacoma’s 4/20/19 MPSJ. on The Nature or Mandamus Relief, Coates v City of Tacoma, 
Pierce County Superior Court 17-2-08907-4., Page-3. 
109 Losses were disputed issue and no finding on losses was ever made.  
110 Shook Decl. 12/12/19, Ex. 55 (Council Resolution for an Audit of controversial Click! accounting.)  
111 RCW 43.330.532, (Access to broadband critical to full participation in society and modern economy). 
112 Shook Decl. 12/30/19, Ex. 89 (Tacoma City Charter Article 4 -Utilities.) 
113 Shook Decl. Part Two 12/12/19, Ex. 67 Pg. 3 (Judge Bone elected Chair of Charter Committee). 
114 E.g. Shook’s MPSJ., Pg. 15, Fn. 74. (utility purpose, nexus to power, and Okeson line of cases).  
115 “If the statute is ambiguous, the courts must construe the statute so as to effectuate the legislative intent. 
In so doing, we avoid a literal reading if it would result in unlikely, absurd or strained consequences.” 
State v. Elgin, 118 Wn.2d 551, 555, 825 P.2d 314 (1992). 
116 FCC’s Restoring Internet Freedom Order (“RIF”) restored Title I regulation of BIAS. Protecting and 
Promoting the Open Internet, 30 FCC Rcd 5601, 5757-77 ¶¶ 355-387 (2015) (Title II Order). 
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Mozilla vacated the FCC’s RIF “Preemption Directive,” which would have prohibited state 

“bright-line” consumer protection regulation of net neutrality. 118 Washington State’s own net 

neutrality laws support broadband’s vital role as an essential utility. 119  

If Defendant’s argument is accepted, that Title II regulation of information flowing over the 

physical facilities defines a utility, then our State’s identical Title II bright-line regulations, in 

RCW 19.385.020, confirm Click!’s utility-status. 120 RCW 19.385’s “Open Internet Act,” 

preserved Title II’s bright-line regulations in Washington State, preempting the authority sought 

by the FCC in reclassifying BIAS to Title I. 121  

The Communication Act of 1934 expressly grants states authority to promote and regulate 

“telecommunications services, and safeguard the rights of consumers.”122 

All “information services” are accessed via telecommunications.” Click! is a physical 

telecommunications system.123  

Municipal ownership of Click!’s infrastructure, fibers, routers, servers, switches, pipes, poles 

and customer accounts is what triggers the right to vote, not the FCC’s shifting regulatory 

authority, or “non-authority,” in regulating data flow, or activity, over the physical infrastructure. 

Such regulation has no bearing on voter’s inalienable right to approve conveyance of Click!’s 

property.  

 
117  See generally “nowhere in the general charge to “promote competition in the telecommunications 
market” is a directive to do so by preempting a state’s allocation of powers between itself and its 
subdivisions.” Tennessee V. FCC, 832 F. 3d 597 - Court of Appeals, 6th Circuit (2016).  
118 Mozilla Corp. v. FCC, 940 F.3d 1, 63 (D.C. Cir. 2019), “ Commission lacked the legal authority to 
categorically abolish all fifty States’ statutorily conferred authority to regulate intrastate communications. 
For that reason, we vacate the Preemption Directive, 2018 Order ¶¶ 194–204.” Mozilla, at 86, The court 
rejected the FCC’s preemption efforts, finding the FCC has no authority to regulate BIAS under Title I, 
and, hence no authority to tell states they cannot regulate it. The FCC, by arguing BIAS was not subject to 
FCC regulation, in effect, deprived itself of any authority to preempt state regulation. 
119 Mozilla, in rejecting FCC preemption, confirmed Washington State’s authority for bright-line regulation 
of BIAS. Mozilla, at 62, stated “the harms from blocking and throttling during a public safety emergency 
are irreparable. People could be injured or die.”  Also finding “arbitrary and capricious the Commission’s 
failure to  consider the implications for public safety” and “the 2018 Order was arbitrary and capricious in 
this respect, we remand” Mozilla v FCC, Dist. of Col. 2019 USCA Case #18-1051. 
120 The City of Tacoma and Washington state have their own bright-line regulation, of “No blocking; no 
throttling; no paid prioritization.” A Title II designation of BIAS would have provided federal authority. 
121 Chapter 19.385 RCW (may not: Block content, Impair internet traffic or Engage in paid prioritization). 
122 As amended by the Telecom. Act of 1996. See 47 U.S. Code § 253 (b) (shall not affect ability State to. . 
.  protect public safety and welfare, ensure telecommunications services, safeguard rights of consumers). 
123 47 USC § 153(50): transmission between points specified by the user, of information of user’s choosing. 
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Congress removed barriers, in 1996, authorizing the FCC to encourage the development of 

such systems. 124 The City even cited the Telecom Act, in seeking this Court’s authority to 

establish Click! in 1996. 125   

[T]he thrust of the Telecommunications Act is to encourage the availability and
affordability of telecommunications services. . . Tacoma is well positioned to make
telecommunications services available to the public at a competitive price, thereby
furthering this federal policy.           (Shook Decl. 10/30/19 Ex. 12, pg. 10)126  

Also, in this same 1996 Brief, at Pg. 12, ¶ B ( 3.), City cited its authority to provide “utilities,” 

Tacoma may conveniently render telecommunications services because the Light 
Division has an existing citywide electric system of connections to customers' 
homes, because it has existing billing relationships with customers, and because 
it can provide services economically. Second, there is no express statutory 
prohibition against city provision of municipal telecommunications services. 
Winkenwerder, supra. To the contrary, the Legislature has acknowledged that 
cities provide communications services through enacting a statute providing for 
the burying of city-owned communications facilities. RCW 35.96.030. Finally, 
the Legislature has determined that competitive markets for telecommunications 
services serve the public interest. RCW 80.36.300; In re Electric Lightwave, Inc., 
123 Wn.2d 530, 538-39 (1994) (noting that "it is the state's policy to promote 
diversity in the supply of telecommunications services and products in 
telecommunications markets throughout the state"). The City's provision of 
telecommunications services will make the market more competitive, thus 
furthering the public interest recognized by the Legislature. 

Defendant argues cable modem service is not telecommunications, citing Brand X.127 But, 

FCC designations aside, information service still requires telecommunications. Under USC 47 

153( 23) “information service” is the acquiring of “information via telecommunications.” It’s 

these physical facilities the people have a right to vote over. “[T]elecommunications is part and 

 
124 Under 47 U.S.C. § 1302(a), the Federal Communications Commission is charged with “encouraging the 
deployment on a reasonable and timely basis of advanced telecommunications capability to all 
Americans,” Congress also entrusted this responsibility to state commissions. 
125 Telecommunications Act of 1996, Pub. L. No. 104-104, § 253, 110 Stat. 70 (1996). 
126 1996 Memorandum In Support Of City’s Summary Judgement. See Shook Decl. 10/30/19 Ex. 12. 
127 Nat'l Cable & Telecommunications Ass’n v. Brand X Internet Servs., 54 U.S. 967 (2005) 
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parcel of cable modem service ”Community Telecable V. City Of Seattle 164 Wn.2d 35 (Wash. 

2008).  See also, Brand X, at 1006. “the high-speed data transmission (telecommunications) that 

is an input used to provide this service”. Click! is still a communication utility. An FCC 

regulation does not magically convert it into a library, pizza store or pet shop. Click!’s physical 

transmission facilities, components and other assets are not surplus.  

Click! is not an ISP. Click! is a pure telecom system providing wholesale FTTP, Metro 

Ethernet and lit data transport services, with established wholesale rates. 128 The retail ISP 

partners provide the end-user cable modem services, troubleshooting and maintaining their 

modems and competing in delivering retail BIAS services to the community.  

This free market competition keeps end-user rates low. Privatizing Click! removes 

Council’s oversight of wholesale rate. End users include elderly, low-income, governmental and 

student customers, who could be harmed by unreasonable price increases, if Click! is sold to a 

private company.  

Click!’s wholesale telecom operations are comparable to TPU’s wholesale water and power 

operations, where wholesale rates are also set by Council. In 2018 TPU earned over $50 million 

in wholesale water and power sales. (Shook Decl. 12/30/19, ¶ 1, Ex. 75, Pgs. 19, 20.).    

Privatization is both substantively and procedurally ultra vires.129 Procedurally, there was no 

“RFP” issued for the sale of Click!, as Defendant alleges. Only an “RFI/Q”, for “information.130 

Council never audited Click!’s financial performance.131  They voted to go “All-In,” to expand 

Click!. The Coates lawsuit dashed those hopes, forcing Council to change direction. 132 

No bidding or appraisal has occurred in this process of privatization. Bidding typically 

follows a “surplus property declaration.” Council has no basis for determining a fair valuation of 

the System’s assets.133 Fortunately, “the public vote is curative of all ills.” 

 
128 Shook Decl. 12/12/19, Ex. 57, Pg. 326/423. (Click! FTTP Role and Responsibilities). Ex. 64, Pgs.2-9, ( 
Tacoma Public Library Broadband Agreement). 
129 Substantive ultra vires briefed in Pl. Shook’s MSJ., Pgs. 26, 27 and 28.  
130 Def.[’s] 12/12/19 MSJ., Pg. 6, Ln. 10. Def. deceptively adds a (“P”) in describing the RFI process. City 
did NOT prepare a RFP. It was an RFI and NOT an “RFI/Q/P.” The City issued an RFI. There was no “P”, 
Shook Decl. 12/30/19, ¶ 15, also Ex. 72. This is not “Wheel of Fortune,” Def. can’t just, “give me a P!” 
131 Shook Decl. 12/30/19, ¶¶ 1, 2, 3, and 13. No audit, disputed losses, no bidding, no valuation. Only basis 
for privatization was fear of adverse decision in Coates, also Ex. 72. Advanced Stream’s RFI response.  
132 Edward E. Coates, et. al., v. City of Tacoma, Division II, No. 51695-1 Unpublished decision, 12/10/19, 
see Shook Decl. 12/30/19, ¶¶10, 11 (explanation and evidence of switch from “All In, to “All-Out.”). 
Plaintiff’s in that suit, Mr. .Crowley, have opposed Click! since before its creation.  
133 Shook Decl. 12/30/19, Ex. 82 Shook’s Email to Council, informing them of failure to follow process. 
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Plaintiff’s CPA claim should not be dismissed. Naturally the CPA does not apply to City’s 

“legitimate acts.” Cities necessarily operate monopolies and enjoy sovereign immunity from CPA 

claims for doing so. But, tortious acts, and conspiracy with a private party, in restraint of trade are 

not legitimate ministerial functions.134 The CPA claim involves many facts. Discovery and a trial 

could be required.135  If justice prevails, the CPA claim will soon be moot and can be withdrawn, 

when the Court upholds the people’s right to vote. The right to vote being “curative of all ills.” 136    

Finally, telecommunications is not a luxury. You can’t add a “rooftop antenna” and get it.137 

The flow of such “information” requires a “pipeline,” a fiber optic backbone, for transferring 

customer’s data.138 Click! Network is our community’s ’ public data pipeline, that “information 

highway.” It is a utility. The additional capacity and fibers, paid for by the people, are the 

equivalent of lanes on this advanced public highway. Defendant’s definitions of “utility” and 

“surplus” would return us to an era of private “toll roads,” and allow any municipally-owned 

utility asset to be sold, to large campaign contributors, without a public vote. Could a water, 

power or rail facility be next?  

VI. Conclusion

For the forgoing reasons, the Court should deny Defendants Motion for Summary Judgement 

and grant Mr. Shook’s Motion and declare City’s surplus resolution ultra vires. 

Respectfully submitted this 30th day of December 2019. 

______________________________________ 
  Mitchell Shook 

Plaintiff 

 
134  Miotke v. Spokane  101 Wn.2d 307, 336 (1984) citing RCW 4.96.010 All political subdivisions, 
municipal corporations, and quasi municipal corporations of the state, whether acting in a governmental or 
proprietary capacity, shall be liable for damages arising out of their tortious conduct, or the tortious 
conduct of their officers, agents or employees to the same extent as if they were a private person or 
corporation 
135 Defendant misquotes the CPA, removing the word “corporations,” in their MSJ on page 24, ln. 6. The 
complete statement in RCW 19.86.010 (1) "Person" shall include, where applicable, natural persons, 
corporations, trusts, unincorporated associations and partnerships. 
136 Quoting Hon. Homer T. Bone, handwritten letter, University of Puget Sound Crocker Library Archive. 
137 Issaquah, at 574, “It's something you can do with a rooftop antenna. In that sense, it's not a utility.” 
138 5G networks of the future, for example, require an underlying fiber network, like Click! to function.  
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 The Honorable Judge Shelly K. Speir 
  Hearing Date: January 10, 2020  
Oral Argument Confirmed 

IN THE SUPERIOR COURT OF PIERCE COUNTY 
OF THE STATE OF WASHINGTON 

DARREL BOWMAN, 

Plaintiff, 

v. 

CITY OF TACOMA, 

    Defendant. 

NO. 19-2-11506-3 

PLAINTIFF SHOOK’S REPLY IN SUPPORT 
OF MOTION FOR PARTIAL SUMMARY 
JUDGEMENT GRANTING DECLARATORY 
RELIEF 

MITCHELL SHOOK,    
Plaintiff Pro Se, 

            v. 

CITY OF TACOMA, 

Defendant. 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

January 06 2020 4:25 PM

KEVIN STOCK
COUNTY CLERK

NO: 19-2-11506-3
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As the Court considers this motion, please keep in mind two important observations: 

First, Plaintiff’s motion only asks the Court to declare what the City’s own legislative body, 

has already said: An approving “vote of the people” is required to “sell, lease or dispose” of any 

utility property essential for continued utility services. 1  

Second, Click! provides advanced telecommunications “services,” using the public’s municipal 

utility assets and appurtenances. The public’s “assets” are essential for continued provision of 

Click!’s vital public telecom services.2 The law requires a vote for the disposal of public utility 

“assets,” not just utility “systems,” as Defendant continues to mischaracterize this case.   

As seen here, in the City’s own Click! Resolution, the City’s own finding cites the people’s 

right-to-vote under Charter §4.6: See also, Shook Dec. 12/12/19, Ex. 32, Pg. 1:20.  

Defendant admits that “telegraph and telephone,” now known as “telecommunications” or 

“telecom,” was one of the protected utilities, on the long-list of municipal utilities requiring a 

vote of the people, in the original version of RCW 35.94, the “Laws of 1917.”  3 

As a result, City’s only remaining opposition boils down to one main argument, that the 

Laws of 1917 were “repealed” in 1965, eliminating the “long-list” and any vote of the people 

requirement for the public’s telecom assets.4 As seen here, page 10, line 17 of Def.’s Response: 5 

Defendant erroneously asserts, “reference to telephone plant and lines, was repealed in its 

entirety in 1965.”  That is not true. The Law of 1917 was “repealed and replaced,” in its entirety. 

 
1 Shook Decl. 12/12/19, Ex. 32. Pg. 1, Ln. 20, ¶ 4. (Def.’s own Res. U-10828 citing public’s right to vote.). 
2 As evidenced by over 2,100 pages of essential assets listed in the Click! IRU privatization agreement, without 
which Click!’s telecom services cannot continue in operation. Shook Decl. 11/1/19, Ex. 29, 30.  
3 Def‘s Resp., Pg. 14:10, ("cable modem and metro-ethernet services are a form of telecommunications”). 
4 “Laws of 1917” refer to the RRS §§9512-9514, “Sale or Lease of Public Utilities Owned by Cities.” 
5 Def.’s Response, Pg. 10:17, Defendant states: “the Laws of 1917, including the reference to telephone plant 
and lines, was repealed in its entirety in 1965.” 
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The Laws of 1917 did not change in 1965 and a search for a definition of “utility” is not 

required. The statue defines telecom as the utility. Since Click! is owned by a city, and it doesn’t 

matter which Department of the city owns it, the popular vote requirement survives. 

A. The People’s Right to Vote was Not Extinguished by the Laws of 1965. 

The City’s main argument, that the Laws of 1917 were “repealed” in 1965, is easily dispelled,   

by examining 1951’s inaugural Chapter 80.48, incorporated as Chapter 35.94 in 1965.6  

The 1951 version is identical to the statute today. Nothing was changed in 1965. 7 Seen here is 

RCW 80.48.010 as it appeared in 1951; and, as it remains today: Shook Dec. 1/6/20, Ex. 92:  

 

 

 

 

 

 

Today’s Title 35 version is identical to the Title 80 version from 1951. The 1965 enactment of 

Chapter 35 RCW did not “repeal” or change the previous Chapter 80.48 RCW. Since the statutes 

were identical, before and after the 1965 enactment of Title 35, the law falls under Chapter 35.98’s 

“Construction” statement, in RCW 35.98.010, which provides, “The provisions of this title . . . shall 

be construed as restatements and continuations, and not as new enactments.” Chapter 35.94’s 

enactment was, simply, “restatements and continuations” of the law, with no change in the law. 

Thus, it remains intact as originally enacted. 

 

 

 

 
6 Shook Decl. 1/6/20, Ex. 95 (Laws of 1965 savings clause, and Laws of 1951 with the statute as it existed at 
the inception of the RCW, as Chapter 80.48 RCW, showing RCW 35.94 was never changed.   
7 “Laws of 1917” were  RRS §§9512-9514, “Sale or Lease of Public Utilities Owned by Cities or Towns.” 
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As a “Continuation of existing law,” the language in RCW 35.94.020 necessarily still 

encompasses “telegraph and telephone plants and lines, or any system embracing all or any one 

or more of such works or plant or any similar or dissimilar utility system.” 8 (Emphasis added). 

Click!’s telecommunication system is the modern equivalent of “telegraph and telephone plants 

and lines,” and it is also a “similar or dissimilar” system. Thus, the protective popular vote-of-the-

people requirement remains in effect under current statutory language.  

So the City has negotiated the terms of the IRU, Business Agreement and Ordinance to assign 

the Click! Franchise. The statue requires City do those things. But there is a final step, which the 

statute requires, with a clear statement that the “ordinance shall not take effect until it has been 

submitted to the voters of the city for their approval or rejection at the next general election.” 9 

1. Continuation of the Laws of 1917 into the 1951 Inauguration of RCW 

It is worth remembering the Laws of 1917 were “abbreviated” prior to codification into RCW 

80.48 in 1951.10 A savings clause was added at RCW 1.04.020. 11  

When the statute was “Rewritten for brevity,” the long-list of utilities, with “telegraph and 

telephone,” was shortened to a generality encompassing “any public utility works, plant, or system 

owned by it or any part thereof, together with all or any equipment and appurtenances thereof.”  

In 1946, the Code Revision & Recompilation Committee provided a letter, which explained that 

all “major changes in the course of revision” would be documented in a “third column,” with a 

“catch-line” containing the “reviser’s explanation in parenthesis.” The original letter can be found 

in Shook Decl. 12/30/19, Ex. 81 pg. 15 (pg. 330 of 507). Seen here, is an excerpt from that letter:12 

 

 

 
8 Shook Decl. 1/6/20, Ex. 95. Also see Laws of 1965, Ch. 7, Page 444. 
9A “contract contrary to the terms and policy of a legislative enactment is illegal and unenforceable. South 
Tacoma Way, LLC v. State, 169 Wn.2d 118, 233 Hederman v. George, 35 Wash.2d 357, 362, 212 P.2d 841 
(1949); State v. Nw. Magnesite Co., 28 Wash.2d 1, 26-27, 182 P.2d 643 (1947). 
10 Fully briefed on page 1 of Plaintiff Shook’s Motion, and in Plaintiff Bowman’s MPSJ on Pages 9-12. 
11 “nothing herein shall be construed as changing the meaning of any such laws.” 
12 Shook Decl. 12/30/19, Ex.81, Reviser's Notes Volume 2, Revised Code of Washington, 1946, At 80-7, 
(stating RRS § 9512 was "rewritten for brevity.")  
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Thus, the emphatic “similar and dissimilar” language was retired, not by legislative action, but 

by a code reviser’s revision for “brevity,” as shown in the “reviser’s explanation, seen here:13 

 

 

 

B. Telecommunications Service is Not a Cable TV Service.”  

In City’s other argument against the public vote, which I call the “Hail Mary,” for being sillier 

than surplus, Defendant admits Click! is a telecommunication system, providing telecom services; 

yet denies they ever “intended” Click! to be a telecommunication system. 14  

All “intentions” aside, the argument is flawed. First, it’s false. Second, the City is legally and 

equitably estopped from asserting that it is not a telecom system because it has previously taken 

the position that it is.  

Click! is owned by the City’s public utility, it provides telecom services and this case is not 

about “intentions.” Defendant’s own pleadings and business plans, in the 1996 case confirming 

authority for utility funding of Click!, prove Defendant’s “intention” was to establish a commercial 

telecom system, as part of the public utility, to deliver municipal telecom services.15 Furthermore, 

Defendant admits Click! is a “telecommunications network” and its services are “a form of 

telecommunications.” 16  As seen the Response, on Page 14:10. 

 

 

Defendant urges viewing Click! as a  “one-way” TV system, as in Issaquah.17 The 

distinctions between TV and Click! was briefed in Plaintiff ’s Response on Pages 6-7.   

 
13 Decl. 12/30/19, Ex. 81 pg.19, or page 334/507 in the PDF. (reviser’s note rewritten for brevity) 
14 City’s Resp., Pg. 20:13, ("City had no intention of allowing Click! to operate as a telecommunications 
utility”).   
15 Shook Decl., 12/30/19 Ex. 88, City of Tacoma v. Taxpayers and Ratepayers of Tacoma,   
16 47 USC § 153(53) The term “telecommunications service” means the offering of telecommunications for a 
fee directly to the public, or to such classes of users as to be effectively available directly to the public, 
regardless of the facilities used. 
17 Issaquah v. Teleprompter, Inc., 93 Wn.2d 567 (1980). 
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1. Telecommunications is Easily Distinguished From Cable TV

Since Click! is a “communication system,” Defendant’s argument is moot under the Laws of

1917, which require a vote, and under federal, state and local statutes, and case law, which all 

fully distinguish cable TV from telecom. 18  

The legalities and complexities of advanced telecommunications technology and regulations 

can be perplexing, but some recent cases are helpful. Community Telecable’ s ruling differentiates 

cable TV from Click!’s “two-way” telecommunications.19 The Oregon State Supreme Court 

distinguishes cable TV and telecom systems, in explaining why Comcast’s cable modem services 

should be taxed as telecom and not cable TV.20 As seen in City of Eugene v. Comcast, here: 

Thus, considering the Telecommunications Act in context, we conclude that it 
created a regulatory scheme that focuses on the function of the service 
provided rather than on the communications facility used to provide it. Within 
that scheme, telecommunications services are generally treated as 
telecommunications services and cable services as cable services, regardless 
of who provides the service or how. Id. at 551 

The FCC has recognized that, as it relates to distinguishing cable, 
telecommunications, and information services, none of those classifications 
“rests on the particular types of facilities used. Rather, each rests on the 
function that is made available.” In re Inquiry Concerning High-Speed Access 
to the Internet, 17 FCC Rcd 4798 at 4821; see also 47 USC § 522(6) (defining 
“cable services”); 47 USC § 153(53) (defining “telecommunications service”); 
47 USC § 153(24) (defining “information service”). That is expressly the case 
for “telecommunications service,” which the Act defines as “the offering of 
telecommunications for a fee directly to the public, or to such classes of users 
as to be effectively available directly to the public, regardless of the facilities 
used.” 47 USC § 153(53) (emphasis original) Id. at 551.  

C. City Charter and Franchise Agreement do Not Prohibit Telecommunications Business.

Defendant’s disingenuous and ill-conceived contention that City Charter Section 4.1 prohibits

the City from providing telecom services is deeply insulting to the legacy of Tacoma’s own 

 
18 E.g. Community Telecable V. City Of Seattle 164 Wn.2d 35 (Wash. 2008) differentiates TV from Telecom. 
See also, 47 USC § 153(50) compare with 47 U.S.C. § 522(6), E.g. RCW 82.04.065 (27), Tacoma Municipal 
Code Title 16 B. ("Telecom service" does not include television and video programming service).  
19 E.g. Community Telecable V. City Of Seattle 164 Wn.2d 35 (Wash. 2008) differentiates TV from Telecom. 
See also, 47 USC § 153(50) compare with 47 U.S.C. § 522(6), E.g. RCW 82.04.065 (27), Tacoma Municipal 
Code Title 16 B. ("Telecommunications service" does not include television and video programming service). 
20 City of Eugene v. Comcast of Oregon II, Inc., 359 Or. 528, 375 P.3d 446 (2016) 
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Honorable Judge Homer T. Bone, who authored that language. It places no such limitation on the 

types of utility services the City may “sell and deliver.” It affords “all the powers granted to cities 

by “state law,” and specifically provides “not by way of limitation.” As seen here,: 

The Charter’s history is fascinating, not only for the strong protection it affords citizens, with 

Section 4.6’s right to vote in protecting utility assets from wrongful privatization, but also for the 

fact it contains contributions by Hon. Judge Bone, the “Father of Public Power.”21  Judge Bone was 

Chairman of the City’s Freeholder Charter Committee in 1926. 22  In Judge Bones’ personal letter, 

published in the 1944 Congressional Record, he describes his leadership role in creating Tacoma’s 

City Charter. see Shook Decl. 12-30-19, Ex. 80 pg. 5. 

In 1926 a charter revision commission was elected by the people of Tacoma 
for the purpose of revising the city charter. I was elected to that commission, 
receiving many thousands more votes than anyone else who had been a 
candidate, and without objection was made chairman of the charter revision 
commission. Naturally, I made every effort to see that the revised (and 
present) city charter which was the outgrowth of the work of this commission, 
contained suitable provisions respecting franchises for private utilities. I 
wrote, and had incorporated into the new charter, a provision authorizing a 
referendum on any franchise which might be granted a private utility. 

D. Status as “System” or Departmental Organization is Unrelated to Right to Vote.

Defendant describe the dispute as whether “Click! Network is a separate public utility from 

Tacoma Power.”23 Also, that Click! was “intended” to be a municipal service. But “separate utility” 
 

21 Shook Decl. 1/6/20 Ex.96 Death Of Former Senator Homer T. Bone Congressional Record- Senate Mr. 
Magnuson. Mr. President, with a sense of great sorrow I announce to the Senate the passing yesterday of a 
former distinguished Member of this body, Homer T. Bone of the State of Washington. He was 87 years old. 
He served here for two terms with great distinction. . . .  he was one of the most brilliant men ever to grace 
this body. He was a determined advocate of the development of power through the use of natural resources, 
particularly hydroelectric development. Out in the Pacific Northwest we considered him to be the father of 
public power, and also the Rural Electrification Administration.  
See also, In 2016 Homer T. Bone Award went to Congressman Norm Dicks, last accessed 1/5/20, at 
https://www.vnf.com/norm-dicks-recipient-of-homer-t-bone-award, also, https://perma.cc/Y5X2-SF5J . 
22 Shook Decl. Part Two 12/12/19, Ex. 67 Pg. 3 (Judge Bone Chairman of 1926 Freeholders Charter 
Commission, and Member of the Utilities, Franchises; Public and Local Improvements Committee.) 
23 Quoting Def.’s Response Pg. 3:6. 
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is not the issue, or the standard for triggering the public vote.24 Click!’s assets and appurtenances, 

by virtue of their public ownership, are “any part thereof” of a utility, triggering the vote.25  In 

Shook’s Motion, under  “Relief Requested” Shook asks, "Are telecom assets of a municipal utility” 

protected by the laws. Seen here, Page 3, of Shook’s MPSJ, here: 

 

 

Defendant admits the assets and appurtenances were acquired for utility purpose. 26  Unless 

these assets are obsolete, worn out and no longer useful in performing the public purpose for which 

they were acquired, i.e. “surplus,” which they are not, they are protected by law. Defendant does 

not deny the assets are useful and valuable for the very same utility purposes for which they were 

acquired, nor can they deny it, given the assets are now earning $25 million a year in revenue and 

will continue doing so under privatization.27  

1. Organizational Status Does Not Affect Click!’s Status as a Communication Utility.28 

Defendant’s theory that City created Click! to provide “municipal services,” not to create a 

“utility,” is irrelevant. As Seen here, from Defendant’s Response, pg. 19. ln 9:29 

Converting Click!’s ownership, from the Department of Utilities (“TPU”),  to place it under 

general government’s control, does not magically convert the System into some other type of 

municipal service, such as a library, theater or ball park. Click! will never be anything other than a 

communications utility, regardless of administrative organization or “naming.”  

 
24 Plaintiff’s “Any Part Thereof” arguments are in the Plaintiff’s 10/30/19 Motion for TRO, hereby 
incorporated, see Pages 17-18 for the “Any Part Thereof” standard and threshold for triggering a public 
vote. See also, Page 12 where plaintiff cites the City of Duvall’s process for  surplusing property, as an 
example of best practices adhering to the surplus property requirements of RCW 35.94.040, See also Shook 
Decl. 10/30/19, Ex. 19. (Seattle Classified ad), See also,  Shook’s “Email to Tacoma City Council” on 
Duvall process, Shook Decl. 12/30/19, Exhibit 82. Informs the Court and explains why Shook’s “any Part 
Thereof” resolves this case. 
25 See Shook moving brief, Pg. 27, Ln 3. If portions of Click! qualify as the “works, plant, or system owned 
by it or any part thereof,” then vesting via surplus is ultra vires. 
26 Def’s Response Pg. 22:10 (“The City does not dispute that the entire HFC Network was acquired for 
public utility purposes—nor, that operation of Click! Network was also for public utility purposes, i.e.”) 
27 For the full briefing on the history of RCW 35.94.040 and the legislative intent of “surplus,” see 
Shook’s Motion, on Pages 23-25. Surplus and “any part thereof,” are the issues before this Court.  
They determine the vote of the people over disposal of our assets.  
28 Click! is a “communication utility” by statutory definition RCW 35.96.020. Also RCW 80.04.010(28) 
Click! is a utility and “Telecommunication Company,” 
29 Defendant discusses authority under RCW 35A.11.020 and claims Click! was not “intended to be a utility. 
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Institutional naming and organizational convenience aside, it doesn’t matter if the utility is an 

obligation of TPU or general government. Calling it a “municipal service,” does not destroy the 

Laws of 1917 that have protected municipal telecom from privatization for over 100 years. 30 

TPU initiated the creation of Click!, not general government. TPU funded Click!, with approved 

of Council at the request of the TPU Board. TPU management saw a need to upgrade infrastructure 

and hired consultants to study the prospect of a telecom system. The consultants advised TPU of 

efficiencies and benefits that could be realized by increasing the original budget by an additional 

$50 million, to include “additional capacity.” Defendant has stated, “The original cost estimate for 

the network was $15 million and the consultant’s recommendation made to the city was to spend 

more and also bring telecommunications services to customers.” 31 The additional capacity was 

costly; “The approved cost estimate for the network was $65 million, but by the time Click! was 

launched to customers in July 1998 the cost grew to $89 million.” 32  (emphasis added.) 

The community’s need for an advanced telecom system with broadband capability was viewed 

as essential and projected to yield benefits in revenue diversification and economic growth, which, 

in turn, would increase sales of other utilities. Council approved TPU’s plan, in Resolution No. 

33668 establishing the System: 33 Council determined, “the City Light Division's broadband 

telecommunications proposal is in the best interests of the City, will serve a public purpose and . . . 

that the proposed broadband telecommunications system shall be owned, operated and controlled 

by the City of Tacoma Department of Public Utilities Light Division.” Click! is a utility asset.34  

 
30 Click! is a municipal “communication utility.” RCW 35.94 makes no distinction based on what 
“department” a city places its utilities in. The protective public vote emanates from the fact Click! is a 
telecom system and named utility, protected on the “long-list” of utilities, in the Laws of 1917; plus, that 
right to vote was confirmed in Bremer by our Supreme Court. see  Bremerton Municipal League v. 
Bremer, 15 Wn.2d 231 (1942); Bremer guides the Court, under Fondren v. Klickitat County, 79 Wn. App. 
850, 856, 905 P.2d 928 (1995) (Supreme Court binding on state courts). 
31 Shook Decl. 1/6/20, Ex. 93, Pg. 5. (Click! Network Business Plan Revised 3-20-17 Tenzin Gyalzen.) 
32 Id. at 5 (“The approved cost estimate for the network was $65 million, but by the time the Click! was 
launched to customers in July 1998 the cost grew to $89 million.”). 
33 Shook Decl. 10/30/19, Ex. 10:4 Res. 33668, also, Ex. 11 Ordinance 25930 (creating System.) Ex. 50 
(Conclusions of Business Plan for establishing Click!) 12/30/19, Ex. 74 Klein deposition and statements. Ex. 
70 (Baarsma Singleton Paper on Creating Capacity.), Ex, 83, historical website statements, press releases 
and news articles about Click! creation. Ex. 85 incremental cost to construct System, Ex. 88 briefs from ‘96 
and ‘97 case approving Click!.  
34 Click! was built and paid for by TPU and is a municipal utility protected by the public vote 
under the Laws of 1917. A separate department or designation as a “system” is not required to 
trigger the public vote. Click!’s services compels the public vote.   

73
2310



 

 

Plaintiff Shook’s Reply In Support Of          Mitchell Shook, Plaintiff 
Motion for Partial Summary Judgment                                    3624 6Th Ave Suite C, Tacoma, WA 98406 

- 9 - 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Instead of disputing Plaintiff’s facts, which they cannot, City pretends they never “intended” 

Click! to be a telecom system, that it was just another “municipal service;” and that departmental 

naming magically extinguishes citizens’ “right to vote,” allowing Defendant to surplus Click!. 

Defendant cites Click!’s cable TV franchise, an agreement with themselves, as proof that Click! is 

just a “municipal service” and not really a part of TPU, a municipal utility. Defendant goes on to 

compare Click! with and old worn out service vehicle or work truck. 35 

Not so fast! Some long-lost progressive era policymakers, Judge Bone among them, still have a 

say about privatization here, via their City Charter and the Laws of 1917. Bless their souls, for they 

knew about such things, having endured their own impossible scandals, over 100 years ago. The 

protections they provided, in clear, emphatic, language, from wrongful privatization, in case 

anything “similar or dissimilar” should ever happen again, survive today.36  

Defendant admits Click! is a telecom system providing telecom services; but claims citizens 

have no right to vote over its disposal, since it is not a “separate” utility system. There is no law that 

requires the City to organize Click! more separately than it already has. Click!’s organization, as a 

sub-fund of Tacoma Power, is not precluded by law. The City accounts for Click! revenue and 

expenses appropriately. Furthermore, the City’s chosen and convenient method for organizing 

Click! under TPU recently passed judicial scrutiny in Coates v Tacoma.37  

2. Assets Will Continue Performing Utility Purpose For Which They Were Acquired.

The Court need not find Click! is a “separate system,” rather, only that its assets are “any part

thereof, and whether those assets are “property, or equipment originally acquired for public utility 

purposes,” which they were.38 Then, are the assets surplus, which they are not; since they continue 

 
35 Def’s Response, Page 20:21, (“For instance, if the City surplused a work vehicle, ostensibly it would still 
be continuing on in the same capacity as a vehicle.”) 
36 See Shook Decl. 12/30/19,Ex. 80 (Honorable Homer T. Bone’s Letter in the 1944 Congressional Record, 
published upon Judge Bone’s departure from the Senate, having been appointed a Judge to the Ninth Circuit. 
Also, “similar or dissimilar” is a play on that emphatic phrase, found in the Laws of 1917. It just shows how 
serious these legislators were about making their intentions clear.  
37 And why not? Click! supports Power’s purpose, of efficiently providing electrical power, and has a true 
nexus to such purpose, by offsetting costs, increasing revenue thru economic growth and diversifying 
revenues. Institutional naming, or organizational departmentalizing, do not turn Click! into a non-utility 
“municipal service,” such as a public gathering facility, service, a ball park, library or luxury TV service. 
38 Direct quote from RCW 35.94.040. (Lease or sale of property originally acquired for utility purposes.) 
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providing the same “utility purpose” for which they were acquired. 39 Thus, the assets are not 

surplus under the clear statement in RCW 35.94. The meaning of the term “surplus” is found in the 

legislative history that show the intent of RCW 35.94.04040  

Furthermore, under the City Charter, there is no “surplus” clause at all. A vote is required 

regardless of surplus. The fact that the assets themselves are essential is obvious. Without them 

there is no municipal Click! telecommunication service available for the community. 

Click!’s essential assets will continue serving the same customers with the same services, which 

Defendant does not deny, for it’s true. Click!’s assets are not surplus. Defendant maintains a 

reversionary interest in the assets and fiber optic network.  

In Defendant’s example of a surplus work truck, Defendant argues the truck, once sold, 

continues performing the same function, that of a work truck. Perhaps, but not for TPU; nor in 

performing the very “utility purpose” for which the truck was acquired.41  

Imagine a water truck, acquired by TPU to deliver customers’ water. The truck and water 

enterprise cannot be sold to a private party, to continue delivering water to the same customers, 

with the same truck, only with the private company then setting rates for customers’ water service. 

Selling a truck, or Click!, this way, violates the spirit of the surplus statute, which limits surplusing 

to useless assets “not required for providing continued public utility service,”42 and defines the 

items as “unserviceable, inadequate, obsolete, worn out or unfit to be used.”43  

Also, when TPU sells a surplus truck, it retains no reversionary interest, requiring the truck be 

returned after 20 years. When something is surplus, the asset is “disposed of.” Cities do not retain 

reversionary interests when disposing of surplus assets under RCW 35.94.040.  
 

39 A detailed analysis of proper procedures for conveying public property, is available on MRSC : at  
http://mrsc.org/Home/Explore-Topics/Legal/General-Government/Sale-of-Surplus-City-or-Town-
Property.aspx  Also at- https://perma.cc/XY4T-UQLS None of which Defendant has, admittedly, followed; 
as Defendant cites authority for gifting of public funds via “ negotiated disposition of surplus TPU assets if 
approved” by the Board” See Def’s MJS, Pg. 22. 
40 See Shook’s moving brief, page 23. Defendant has not disputed that the assets are not actually 
surplus, nor do they deny the legislative history and intent of surplus, for they cannot. Click! assets 
are valuable and not “obsolete” or “useless.”  
41 Defendant’s work truck example is irrelevant. Service vehicles are not named in the “long-list” of utilities 
protected by the Laws of 1917, and do not bear the distinction of being the second “pubic utility” ever 
regulated in Washington State, as was “telephone and telegraph,” under the Railroad Commission.  
42Quoting RCW 35.94.040. 
43 RCW 54.16.180 (showing clear legislative intent and definition of “surplus” for municipally-owned utility 
property.) See Shook’s moving brief., Pgs. 24, 25, (detailed history of surplus statute). 
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Defendant is conveying, unforgivably, the community’s broadband system, and the beloved 

Click! brand and trademark. Privatization is an offensive gift of public funds; a lending of the 

good name, and credit, of the government to a private party, a most basic gifting violations.44 

3 Cable TV Franchise is Irrelevant and Does Not Limit Authority for Telecom Services. 

Federal statutes distinguish TV from Telecom. The City’s self-issued cable TV franchise only 

requires Click! obtain a separate telecom license. It does not convert Click! into a cable TV system. 

All modern cable television franchise agreements are careful to distinguish telecom as a separate 

activity. This is done, not to prevent the provision of broadband services, but so TV revenues are 

not confused with such services or telecommunications, which are generally exempt from taxation 

under the ITFA. By specifying that the agreement does not cover telecommunications, cities avoid 

creating unnecessary difficulty in collecting their 5% cable TV franchise fee. The City’s references 

to cable TV regulations do not apply to telecommunications, under 47 USC § 541(b)(3)(A)(ii). City 

of Eugene v. Comcast, is again helpful: 
“If a cable operator * * * is engaged in the provision of telecommunications 
services, * * * the provisions of this subchapter shall not apply to such cable 
operator or affiliate for the provision of telecommunications services.” 47 USC 
§ 541(b)(3)(A)(ii) (emphasis added).That provision is best read as establishing
that telecommunications services are not to be regulated as cable services, and
not subject to cable franchising requirements, merely because those
telecommunications services are provided over a cable system.

E. Reply to Miscellaneous Citations in Defendant’s Response

Defendant cites Clark, Issaquah and King County. 45  King County is cited simply to show

“Issaquah is still good law,” the silly implication being Click!’s advanced telecom network is the 

equivalent to an old cable TV system, which Issaquah considered a “luxury,” or “something you can 

do with a rooftop antenna.” 46 Both Clark and Issaquah support plaintiff’s case. Clark’s definition of 

“utility” is broad enough to include the butcher, the baker and the broadband-maker.47 More than 

 
44 Port of Longview V. Taxpayers 85 Wn.2d 216, at 222, 1974  (municipality borrowing money in its own 
name in form of municipal bond, and loaning that same money to a private corporation.) 
45 Def.[’s] MSJ, Pg. 14.  Issaquah v. Teleprompter, Inc., 93 Wn.2d 567 (1980), King County v. King County 
Water Districts et. al., Wash. No. 96360-6, Slip Op. (Dec. 5, 2019). Clark v. Olson, 177 Wash. 237 (1934).  
46 Issaquah, at 574, “It's something you can do with a rooftop antenna. In that sense, it's not a utility.” 
47 Clark provides that a “dedication to a public use” constitutes a utility. Clark also explains “public 
use” or “public utility” are established by “implication” and accommodation. Clark provided many 
examples of how “public use was implied.” 47 Those examples can be translated to Click!, further 
establishing Click!’s status as a  municipally owned “utility.” Under Clark, Click! is a utility because 
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implying Click! is a utility, Defendant admits taxing Click! as a utility, on page 22 of their response, 

at line 17, seen here: 

Issaquah defines Click! as a “communication utility,” properly citing RCW 35.96.020, “a 

statute dealing with the conversion of electric and communication facilities to underground 

facilities in cities and towns,” and recognizing that Cable TV did not fit that definition. Since Click! 

is admittedly a communication system, indubitably Click! fits the standard of RCW 35.96.020. 48 

Right to Vote is Constitutionally Protected 

In a free and democratic society, the power to vote is a fundamental right afforded citizens. 

The Washington State Constitution, Article I, Section 19 provides, “No power, civil or military, 

shall at any time interfere to prevent the free exercise of the right of suffrage.” 49   

Defendant’s freewheeling disposal of Click! destroys citizens’ fundamental Constitutional 

right to vote on the disposal of their valuable municipal utility assets. The right to vote, “in a free 

and unimpaired manner is preservative of other basic civil and political rights, any alleged 

infringement of the right of citizens to vote must be carefully and meticulously scrutinized.” 

(emphasis added) Reynolds v. Sims, 377 U.S. 533, 561-62, (1964). 

When citizens of Tacoma granted City officials the privilege of managing their utilities, they 

were not content to divest themselves of every managerial function normally associated with the 

operation of a business concern. By their charter they have retained express power over the 

divesture of their functional public utility property, or “any part . . . any equipment and 

appurtenances thereof.” The contract in question has the effect of violating the charter for the 

City of Tacoma and is therefore void unless approved by the voters as required by the charter.50 

 
“public use was implied” by Click! holding itself out as a utility, by providing services to a certain class of 
the public, by Council setting rates, by funding and organizing Click! within the Dept. of Utilities, by the 
System being installed under the right of eminent domain, by Click! holding FCC licenses, by entering into 
telecom franchises agreements and contracts, by sharing lobby space within TPU headquarters for customer 
service purposes, and by City’s treatment and taxation of Click! as a utility. 
48 Issaquah, at 574, cited the definition of “communication utility” in RCW 35.96.020, calling it “a statute 
dealing with the conversion of electric and communication facilities to underground facilities in cities and 
towns”.  Cable TV did not fit that definition, but Click! certainly does.  
49 Madison v. State, 161 Wn.2d 85, 163 P.3d 757 (2007) 
50 Drawing inspiration from Clark v. City of South Haven, 8 Mich. App. 74 (1967), 153 N.W.2d 669. 
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The facts set forth in plaintiff’s motion have not been refuted, for they are true.51  Finally, 

please note, as stated in Tacoma v. Taxpayers of Tacoma,  

Tacoma's municipal utility authority has limits. In exercising its proprietary power, 
Tacoma may not act beyond the purposes of the statutory grant of power, State ex 
rel. PUD 1 v. Wylie, 28 Wash.2d 113, 182 P.2d 706 (1947), or contrary to express 
statutory or constitutional limitations. Metropolitan Seattle v. Seattle, 57 Wash.2d 
446, 459-60, 357 P.2d 863 (1960); 12 E. McQuillin, supra at § 35.35.52 

F. Conclusion

For the foregoing reasons, the Court should deny Defendant’s Motion and grant Plaintiff’s 

motion for partial summary judgement by declaring council’s actions to dispose of Click! by 

surplus ultra vires and require the matter be put to a vote of the people, as required under City 

Charter 4.6 and RCW 35.94.020.  

Respectfully submitted this 6th day of January 2020.  

______________________________________ 
  Mitchell Shook,  Plaintiff 

 
51 These undisputed facts encompass the historical information of Click! showing, the “Telecommunication 
Business Plan,” the “Study Team,” the original goals behind Click!’s creation, the funding, construction, 
marketing, and promotion, that resulted in an enterprise with $25 million in annual revenue, a separate 
organizational chart and structure, expenses accounted for separately, growing profits and revenues, 
delivering Gigabit speed Broadband Internet Access Service, Fiber To The Home (“FTTH”), VoIP 
prioritized DOCSIS 3.1 modem and “Metro Ethernet” services, over state-of-the-art technology, with 
expansive operations, serving 35,000 residential, institutional and governmental customer accounts, 
including Tacoma’s Public Libraries, holding telecom licenses, franchises and agreements; paying City’s 
public utility Gross Earning Tax on telecom revenue, as a telecom utility, owning essential routers, servers, 
hubs, nodes, and IP addresses, that are not surplus and will continue providing the same utility services, to 
the Utility’s same customers; with wholesale rates set by Council, published in Title 12-Utilities in the 
Municipal Code; privatization eliminating Council control over rates; Click! held out as one of four utility 
services; water, power, rail and telecommunications, under four distinct brand names: Tacoma Water, 
Tacoma Power, Tacoma Rail and Click! Network, sharing common customer service facilities in the lobby 
space of TPU’s headquarters, appearing together on TPU’s website as “Our Services: Power, Water, Rail, 
Click!.”  Not insignificant facts; yet, all undisputed.  
52 Tacoma v. Taxpayers of Tacoma, 108 Wn.2d 679, 695, 743 P.2d 793 (1987)  
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LEG 004 (11/89) 

ORDINANCE NO. 25930 

AN ORDINANCE of the City of Tacoma, Washington establishing a 
telecommunications system as part of the Light Division, supplementing 
Ordinance No. 23514 and providing for the issuance and sale of the 
City's Electric System Revenue Bonds in the aggregate principal amount 
of not to exceed $1,000,000 to provide part of the funds necessary for 
the acquisition, construction and installation of additions and 
improvements to the telecommunications system. 
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LEG 004 (II /89) 

ORDINANCE NO. 25930 

AN ORDINANCE of the City of Tacoma, Washington establishing a 
telecommunications system as part of the Light Division, supplementing 
Ordinance No. 23514 and providing for the issuance and sale of the 
City's Electric System Revenue Bonds in the aggregate principal amount 
of not to exceed $1,000,000 to provide part of the funds necessary for 
the acquisition, construction and installation of additions and 
improvements to the telecommunications system. 

WHEREAS, the City of Tacoma (the "City") owns and operates an electric utility 

system (the "Electric System"); and 

WHEREAS, the Ordinance provides that the City may create a separate system as part 

of the Electric System and pledge that the income of such separate system be paid into the 

Revenue Fund; and 

WHEREAS, RCW 35A.l1.020 authorizes the City to operate and supply utility and 

municipal services commonly or conveniently rendered by cities or towns; and 

WHEREAS, RCW 35.92.050 authorizes cities to construct and operate works and 

facilities for the purpose of furnishing any persons with electricity and other means of power 

and to regulate and control the use thereof or lease any equipment or accessories necessary and 

convenient for the use thereof; and 

WHEREAS, the Utility Board and the Council have determined that it is in the best 

interest of the City that it install a telecommunications system among all of its Electric System 

substations in order to improve communications for automatic substation control; and 

WHEREAS, the City has determined that it is prudent and economical to provide 

additional capacity on such telecommunications system to provide the Electric System with 

sufficient capacity to perform or enhance such functions as automated meter reading and 

billing, appliance control, and load shaping; and 
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LEG 004 (11/89) 

WHEREAS, the Light Division may wish to connect such telecommunications system 

to individual residences and businesses in its service area or to other providers of 

telecommunications services; and 

WHEREAS, the City has determined that it should create a telecommunications system 

as part of the Electric System in order to construct these telecommunications improvements; 

and 

WHEREAS, the City by Ordinance No. 23514 passed November 20, 1985 (as 

amended and supplemented, the "Ordinance"), authorized Electric System Revenue Bonds (the 

"Bonds") of the City to be issued in series, made covenants and agreements in connection with 

the issuance of such Bonds and authorized the sale and issuance of the first series of such 

Bonds in the aggregate principal amount of $125,505,000 (the "1985 Bonds") for the purpose 

of refunding all of the City's then outstanding light and power revenue bonds; and 

WHEREAS, the 1985 Bonds were issued under date of December 1, 1985 and are now 

outstanding; and 

WHEREAS, the City has heretofore issued ten additional series of Bonds on a parity 

with the 1985 Bonds, which bonds were issued and are now outstanding: 

Authorizing Bonds Principal 
Ordinance Dated Amount Issued 

23663 July 1, 1986 $ 30,000,000 
24073 May 1, 1988 60,400,000 
24296 May 1, 1989 48,500,000 
25004 December 1, 1991 13,800,000 
25004 December 5, 1991 42,400,000 
25004 December 5, 1991 42,400,000 
25089 May 1, 1992 31,295,000 
25165 September 1, 1992 131,675,000 
25333 August 1, 1993 3,318,500 
25489 May 10, 1994 135,665,000 
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WHEREAS, after due consideration, it appears to the City Council and the Public 

Utility Board (the "Board") that it is in the best interest of the City to create and construct a 

telecommunications system and to issue Electric System Revenue Bonds to finance a portion 

of the costs of such construction and that the exact amount of Bonds and terms of the Bonds 

shall be determined by resolution of the Council; and 

WHEREAS, Section 10.1 of the Ordinance provides that the City may, without the 

consent of the owners of any Bonds, adopt an ordinance supplemental to or amendatory of the 

Ordinance to provide for the issuance of Future Parity Bonds and to prescribe the terms and 

conditions pursuant to which such Bonds may be issued, paid or redeemed; and 

WHEREAS, the City desires to provide that the issuance and sale of the Bonds will be 

issued and secured under the Ordinance as amended and supplemented by Ordinance 

No. 23663, Ordinance No. 24073, Ordinance No. 24296, Ordinance No. 25004, Ordinance 

No. 25089, Ordinance No. 25165, Ordinance No. 25333, Ordinance No. 25489 and this 

Ordinance; 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY OF TACOMA: 

ARTICLE I 

DEFINITIONS AND AUTHORITY 

Section 1.1. Supplemental Ordinance. This Ordinance No. 25930 is supplemental to 

and is adopted in accordance with Section 5.1 and Article X of the Ordinance and shall be 

known as the Eighth Supplemental Electric System Revenue Bond Ordinance (the "Eighth 

Supplemental Ordinance"). 

Section 1.2. Definitions. 

A. All terms that are defined in Section 1.1 of the Ordinance shall have the same 

meanings, respectively, in this Eighth Supplemental Ordinance as such terms are given in 
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Section 1.1 of the Ordinance, as amended and supplemented by the First, Second, Third, 

Fourth, Fifth, Sixth, and Seventh Supplemental Ordinances. 

B. In this Eighth Supplemental Ordinance: 

"Arbitrage and Tax Certification" means the certificate executed by the Director of 

Finance of the City pertaining to the calculation and payment of any Rebate Amount with 

respect to the Bonds. 

"Bond Sale Resolution" means the resolution to be adopted by the City Council setting 

forth the final terms of the Bonds. 

"Bonds" means the Electric System Revenue Bonds, 199 --' of the City issued pursuant 

to the Ordinance and this Eighth Supplemental Ordinance. 

"Code" means the Internal Revenue Code of 1986, as amended, together with 

corresponding and applicable final, temporary or proposed regulations and revenue rulings 

issued or amended with respect thereto by the United States Treasury or the Internal Revenue 

Service, to the extent applicable to the Bonds. 

"Eighth Supplemental Ordinance" means this Ordinance No. 25930. 

"Rebate Amount" means the amount, if any, determined to be payable with respect to 

the Bonds by the City to the United States of America in accordance with Section 148(t) of the 

Code. 

Section 1.3. Authority for this Eighth Supplemental Ordinance. This Eighth 

Supplemental Ordinance is adopted pursuant to the provisions of the laws of the State of 

Washington, the Tacoma City Charter and the Ordinance. 
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ARTICLE II 

FINDINGS; ESTABLISHMENT OF THE TELECOMMUNICATIONS PROJECT AS A 

SEPARATE SYSTEM; AND ADOPTION OF PLAN AND SYSTEM 

Section 2.1. Establishment of Telecommunication System. The City hereby creates a 

separate system of the City's Light Division to be known as the telecommunications system 

(the "Telecommunications System"). The public interest, welfare, convenience and necessity 

require the creation of the Telecommunications System, contemplated by the plan adopted by 

Section 2.2 hereof, for the purposes set forth in Exhibit A. The City hereby covenants that all 

revenues received from the Telecommunications System shall be deposited into the Revenue 

Fund. 

Section 2.2. Adoption of Plan: Estimated Cost. The City hereby specifies and adopts 

the plan set forth in Exhibit A for the acquisition, construction and implementation of the 

Telecommunications System (the "Telecommunications Project"). The City may modify 

details of the foregoing plan when deemed necessary or desirable in the judgment of the City. 

The estimated cost of the Telecommunications Project, including funds necessary for the 

payment of all costs of issuing the Bonds, is expected to be approximately $40,000,000. 

Section 2.3. Findings of Parity. The Council hereby finds and determines as required 

by Section 5.2 of the Ordinance as follows: 

A. The Bonds will be issued for financing capital improvements to the Electric 

System. 

B. At the time of issuance and delivery of the Bonds, there will be no deficiency in 

the Bond Fund and no Event of Default shall have occurred. 

C. At the time of issuance and delivery of the Bonds, there will be on file with the 

City Clerk the certificate of the Director of Finance required by Section 5.2(B)(1) or 

Section 5.2(C) of the Ordinance. 
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The applicable limitations contained in Section 5.2 of the Ordinance having been 

complied with in the issuance of the Bonds, the Bonds will have a lien upon the Net Revenues 

of the Electric System for the payment of principal thereof and interest thereon equal in priority 

to the lien upon the Net Revenues of the Electric System for the payment of the principal of 

and interest on the 1985 Bonds, the 1986 Bonds, the 1988 Bonds, the 1989 Bonds, the 1991 

Bonds, the 1992 Bonds, the 1992B Bonds, the 1993 Bonds and the 1994 Bonds. 

Section 2.4. Due Regard. The Council and Board hereby find and determine that due 

regard has been given to the cost of the operation and maintenance of the Electric System and 

that it has not obligated the City to set aside into the Bond Fund for the account of the Bonds a 

greater amount of the revenues and proceeds of the Electric System than in its judgment will 

be available over and above such cost of maintenance and operation. 

Section 2.5. Findings. The Council and Board hereby find it to be necessary and in the 

best interests of the City to issue the Bonds in order to provide part of the funds necessary to 

finance the Telecommunications Project. 

ARTICLE III 

AUTHORIZATION OF BONDS 

Section 3.1. Principal Amount. Designation and Series. Pursuant to the provisions of 

the Ordinance, a series of Bonds of the City entitled to the benefit, protection and security of 

such provisions is hereby authorized in the aggregate principal amount of not to exceed 

$1,000,000. Such Bonds shall be designated as, and shall be distinguished from the Bonds of 

all other series by the title, "City of Tacoma, Washington Electric System Revenue Bonds, 

199 ." 

Section 3.2. Pur:pose. The purpose of the Bonds is to provide part of the funds 

necessary to finance the Telecommunications Project, make any necessary deposit to the 

Reserve Account and to pay the costs of issuance and sale of the Bonds. 
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Section 3.3. Date. Maturities and Interest. The Bonds shall be issued in the aggregate 

principal amount of not to exceed $1.000.000 and shall be dated as of the date provided in the 

Bond Sale Resolution and shall bear interest from their dated date to their stated dates of 

maturity or prior redemption. The exact principal amount of the Bonds shall be established by 

the Bond Sale Resolution. The Bonds shall mature on the dates of the years and in the 

principal amounts and shall bear interest payable semiannually on the dates and at the rates per 

annum set forth in the Bond Sale Resolution. 

Section 3.4. Denomination and Numbers. The Bonds shall be issued in fully registered 

form in the denominations of $5,000 or any integral multiple of $5.000 within a maturity. The 

Bonds shall be numbered separately in such manner and with any additional designation as the 

Registrar deems necessary for purposes of identification. The Bond Sale Resolution may 

provide for the Bonds to be held in book-entry only form. 

Section 3.5. Redemption Terms. By the Bond Sale Resolution, the City Council may 

determine that all or a portion of the Bonds shall be subject to redemption prior to maturity at 

the option of the City. in whole or in part. on any date and at the respective redemption prices 

specified in the resolution. The City Council may designate certain Bonds as Term Bonds that 

will be subject to redemption by operation of the Bond Retirement Account through Sinking 

Fund Requirements in the years and amounts set forth in the resolution. 

Section 3.6. Reservation of Right to Purchase. The City reserves the right to use 

money in the Revenue Fund or any other legally available funds at any time to purchase any of 

the Bonds in the open market provided there is no deficiency in the accounts within the Bond 

Fund. Any purchases of Bonds may be made with or without tenders of Bonds and at either 

public or private sale. 

Section 3.7. Tax Exemption. The City shall comply with the provisions of this section 

unless, in the written opinion of nationally-recognized Bond Counsel to the City. such 
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compliance is not required in order to maintain the exemption of the interest on the Bonds 

from federal income taxation. 

The City hereby covenants that it will not make any use of the proceeds from the sale 

of the Bonds or any other funds of the City which may be deemed to be proceeds of such 

Bonds pursuant to Section 148 of the Code and the applicable regulations thereunder which 

will cause the Bonds to be "arbitrage bonds" within the meaning of said Section and said 

regulations. The City will comply with the applicable requirements of Section 148 of the Code 

(or any successor provision thereof applicable to the Bonds) and the applicable regulations 

thereunder throughout the term of the Bonds. 

The City further covenants that it will not take any action or permit any action to be 

taken that would cause the Bonds to constitute "private activity bonds" under Section 141 of 

the Code. 

Section 3.8. Arbitrage Rebate. The City will pay the Rebate Amount, if any, to the 

United States of America at the times and in the amounts necessary to meet the requirements 

of the Code to maintain the federal income tax exemption for interest payments on the Bonds, 

in accordance with the Arbitrage and Tax Certification. 

ARTICLEN 

REGISTRATION, FORM AND GENERAL TERMS 

Section 4.1. Registrar and Paying Agent. The initial Registrar and Paying Agent shall 

be the fiscal agencies for the state of Washington in Seattle, Washington, and New York, New 

York. 

Section 4.2. Transfer and Exchange. So long as the Bonds are not in book-entry form, 

any Bond may be transferred pursuant to its provisions at the Registrar's principal office for 

such purpose by surrender of such Bond for cancellation, accompanied by a written instrument 

of transfer, in form satisfactory to the Registrar, duly executed by the registered owner in 
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person or by the registered owner's duly authorized attorney. Upon payment of any applicable 

tax or governmental charge, the City will execute and the Registrar will authenticate and 

deliver at the principal office of the Registrar (or send by registered mail to the owner thereof 

at the owner's expense), in the name of the transferee or transferees, a new Bond or Bonds in 

authorized denominations of the same interest rate, aggregate principal amount and maturity, 

dated as of the last interest payment date to which interest has been paid so that there shall 

result no gain or loss of interest as a result of such transfer. To the extent of authorized 

denominations, one Bond may be exchanged for several bonds of the same interest rate and 

maturity, and for a like aggregate principal amount, and several Bonds of the same interest rate 

and maturity may be exchanged for one or several Bonds, respectively, of the same interest 

rate and maturity and for a like aggregate principal amount. 

In every case of a transfer or exchange of any Bonds, the surrendered Bonds shall be 

canceled by the Registrar and a certificate evidencing such cancellation shall be promptly 

transmitted by the Registrar to the City. As a condition of any such transfer or exchange, the 

City at its option may require the payment of a sum sufficient to reimburse it for any tax or 

other governmental charge that may be imposed thereon. All Bonds executed, authenticated 

and delivered in exchange for or upon transfer of Bonds so surrendered shall be valid 

obligations of the City evidencing the same debt as the Bonds surrendered, and shall be entitled 

to all the benefits and protection of the Ordinance to the same extent as the surrendered 

Bonds. 

Section 4.3. Limitation on Transfer or Exchange of Bonds. The City shall not be 

required to (a) issue, transfer, or exchange Bonds after the 15th day of the month prior to any 

interest payment date therefor, or (b) to register, discharge from registration, transfer or 

exchange any Bonds which have been designated for redemption within a period of 30 days 

next preceding the date fixed for redemption. 
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Section 4.4. Effect of Payment. All payments of or on account of interest to any 

registered owner of any Bond, and all payments of or on account of principal to any registered 

owner of any Bond (or to his or her assigns), shall be valid and effectual and shall be a 

discharge of the City, the Paying Agent and the Registrar in respect of the liability upon the 

Bonds or claims for interest, as the case may be, to the extent of the sum or sums paid. 

All Bonds upon the payment or redemption thereof shall be canceled and destroyed by 

the Paying Agent, and a certificate evidencing such payment, cancellation and destruction shall 

be promptly transferred by the Paying Agent to the City. 

Section 4.5. Mutilated. Lost. Stolen or Destroyed Bonds. In case any Bond shall at 

any time become mutilated or be lost, stolen or destroyed, the City in the case of such 

mutilated Bond shall, and in the case of such lost, stolen or destroyed Bond in its discretion 

may, execute and direct the Registrar to authenticate and deliver a new Bond of the same 

interest rate and maturity and of like tenor and effect in exchange or substitution for and upon 

surrender and cancellation of such mutilated Bond, or in lieu of or in substitution for such 

destroyed, stolen or lost Bond. If such stolen, destroyed or lost Bond shall have matured or 

have been called for redemption, instead of issuing a substitute therefor, the City may without 

the surrender of such Bond at its option pay the same (in which case the City shall promptly 

file a certificate to that effect with the Paying Agent and Registrar) or cause the same to be 

paid by the Paying Agent by a certificate of the City directing such payment filed with the 

Paying Agent. Except in the case where a mutilated Bond is surrendered, the applicant for the 

issuance of a substitute Bond shall furnish to the City and the Registrar evidence satisfactory to 

them of the theft, destruction or loss of the original Bond, and also such security and indemnity 

as may be required by the City or the Registrar, and no such substitute Bond shall be issued 

unless the applicant for the issuance thereof shall reimburse the City and the Registrar for the 

expenses incurred in connection with the preparation, execution, authentication, issuance and 
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delivery of the substitute Bond. Any such substitute Bond shall be equally and proportionately 

entitled to the security of the Ordinance with all other Bonds issued hereunder, whether or not 

the Bond alleged to have been lost, stolen or destroyed shall be found at any time. The 

Registrar shall cancel all mutilated Bonds surrendered to it. 

Section 4.6. Execution and Authentication of Bonds. The Bonds shall be executed on 

behalf of the City with the manual or facsimile signature of the Mayor and attested with the 

manual or facsimile signature of the City Clerk and the seal of the City shall be imprinted or 

impressed on each of the Bonds. The Bonds shall bear thereon a certificate of authentication, 

in the form set forth in Section 4.7 of this Eighth Supplemental Ordinance, executed manually 

by the Registrar. Only such Bonds as shall bear thereon such certificate of authentication shall 

be entitled to any right or benefit under the Ordinance and no Bond shall be valid or obligatory 

for any purpose until such certificate of authentication shall have been duly executed by the 

Registrar. Such certificate of the Registrar upon any Bond executed on behalf of the City shall 

be conclusive evidence that the Bond so authenticated has been duly authenticated and 

delivered under the Ordinance and that the owner thereof is entitled to the benefits of the 

Ordinance. 

In case any of the officers who shall have signed or attested any of the Bonds shall 

cease to be such officers before the Bonds so signed or attested shall have been actually 

delivered, such Bonds shall be valid nevertheless and may be issued by the City with the same 

effect as though the persons who had signed or attested such Bonds had not ceased to be such 

officers. 
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Section 4.7. Fonn of Bonds. 

(a) The Bonds shall be in substantially the following fonn: 

No. _____ _ 

Interest Rate: 

% 

Registered Owner: 

UNITED STATES OF AMERICA 

STATE OF WASIDNGTON 

CITY OF TACOMA 
ELECTRIC SYSTEM REVENUE BOND, 199_ 

Maturity Date: 

Principal Amount: DOLLARS 

$_-----

CUSIPNo: 

The City of Tacoma, a municipal corporation of the State of Washington (hereinafter 
called the "City"), for value received, hereby promises to pay to the Registered Owner 
identified above, or registered assigns, on the Maturity Date identified above, the Principal 
Amount indicated above and to pay interest on such principal amount from the date hereof or 
the most recent date to which interest has been paid or duly provided for, at the Interest Rate 
set forth above per annum, payable , 199 ~ and semiannually thereafter on the 
first day of each and until payment shall have been made or provided 
for. 

Principal of and interest on this bond are payable solely out of the special fund of the 
City known as the "Electric System Revenue Bond Fund" created and established by Ordinance 
No. 23514 of the City (the "Bond Fundlt

). Both principal of and interest on this bond are 
payable in lawful money of the United States of America. Interest shall be paid by mailing a 
check or draft or by wire transfer as provided in the Bond Ordinance (as hereinafter defined) to 
the registered owner or assigns at the address shown on the bond register as of the 15th day of 
the month prior to the interest payment date. Principal shall be paid to the registered owner or 
assigns upon presentation and surrender of this bond at the principal office of the Paying Agent 
or Agents which initially are the fiscal agencies of the State of Washington in Seattle, 
Washington, and New York, New York. (Such fiscal agencies also act, and are hereinafter 
referred to collectively, as the "Bond Registrarlt

). 

This bond shall not be valid or become obligatory for any purpose or be entitled to any 
security or benefit under the Bond Ordinance until the Certificate of Authentication hereon 
shall have been manually signed by the Bond Registrar. 
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This bond is one of a duly authorized series of bonds aggregating $ _____ _ 
in principal amount and designated as "Electric System Revenue Bonds, 199 _." This bond and 
the bonds of this series (the "Bonds") are issued under and pursuant to Ordinance No. 23514 
as amended and supplemented by Ordinance No. 23663, Ordinance No. 24073, Ordinance No. 
24296, Ordinance No. 25004, Ordinance No. 25089, Ordinance No. 25165, Ordinance 
No. 25489 and Ordinance No. 25930 of the City (together the "Bond Ordinance"), and under 
the authority of and in full compliance with the Constitution and laws of the State of 
Washington. 

The Bonds are issued for the purpose of providing part of the funds necessary for 
financing capital improvements to the Electric System. The Bond Ordinance permits the 
issuance of Future Parity Bonds payable from the Bond Fund ranking on a parity with the 1985 
Bonds, the 1986 Bonds, the 1988 Bonds, the 1989 Bonds, the 1991 Bonds, the 1992 Bonds, 
the 1992B Bonds, the 1993 Bonds, the 1994 Bonds and the Bonds and secured by an equal 
charge and lien on the Net Revenues and permits the costs associated with certain Contract 
Resource Obligations to be included in the Electric System's Operating Expenses (as such 
terms are defined in the Bond Ordinance). The 1985 Bonds, the 1986 Bonds, the 1988 Bonds, 
the 1989 Bonds, the 1991 Bonds, the 1992 Bonds, the 1992B Bonds, the 1993 Bonds, the 
1994 Bonds, the Bonds and any Future Parity Bonds are hereinafter collectively referred to as 
the "Parity Bonds. " 

Copies of the Bond Ordinance are on file at the office of the City Clerk and at the 
principal office of each Paying Agent for this bond. Reference is hereby made to the Bond 
Ordinance and to any and all modifications and amendments thereof for a more complete 
description of the Revenues available for the payment of the principal of and interest on the 
Bonds and the rights and remedies of the owners of the Bonds with respect thereto, the terms 
and conditions upon which the Bonds have been issued, and the terms and conditions upon 
which this bond shall no longer be secured by the Bond Ordinance or deemed to be 
outstanding thereunder if money or certain specified securities sufficient for the payment of this 
bond shall have been set aside in a special account and held in trust for the payment thereof. 
Capitalized terms used herein and not otherwise defined shall have the meanings set forth in the 
Bond Ordinance. 

Under the Bond Ordinance, the City is obligated to set aside and pay into the Bond 
Fund out of the Revenues of said Electric System certain fixed amounts sufficient to pay the 
principal of and interest and premium, ifany, on all Parity Bonds at any time outstanding as the 
same become due and payable, all as is more fully provided in the Bond Ordinance. The Bonds 
and the interest thereon constitute the only charge against the Bond Fund and the amount of 
the Net Revenues pledged to said Bond Fund, as provided in the Bond Ordinance. 

In and by the Bond Ordinance, the City covenants to establish, maintain and collect 
rates and charges for electric energy sold through the ownership or operation of the Electric 
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LEO 004 (11189) 

System and all other services, facilities and commodities sold, furnished or supplied by the City 
in connection with the ownership or operation of the Electric System which shall be fair and 
adequate to provide Revenues sufficient for the payment of the Parity Bonds and all payments 
which the City is obligated to set aside in the Bond Fund and for the proper operation and 
maintenance of the Electric System, including payment of certain Contract Resource 
Obligations, all necessary repairs, replacements and renewals thereof and other costs thereof, 
as provided in the Bond Ordinance. 

The Bonds maturing on and after 1, __ are subject to redemption prior 
to maturity at the option of the City on any date on and after 1, 20-, in whole or 
in part, upon written notice as provided hereinafter, at the redemption prices with respect to 
each Bond (expressed as a percentage of the principal amount of the Bonds to be redeemed) 
set forth below, together with the interest, if any, accrued thereon to the date fixed for 
redemption: 

Redemption Period Redemption Price 

If less than all of the Bonds subject to optional redemption are to be called for 
redemption, the City shall choose the maturities to be redeemed. In the event that less than all 
of the Bonds of any maturity are called for redemption, the particular Bonds of such maturity 
to be redeemed shall be selected by lot by the Bond Registrar, or, so long as the Bonds are 
held in book-entry form, by the Securities Depository. 

The Bonds maturing on __ 1, __ (hereinafter referred to as the "Term Bonds") 
shall be redeemed prior to maturity by lot, not later than __ 1 in the years __ through 
_---', inclusive, from amounts credited to the Bond Retirement Account in the Bond Fund as 
sinking fund installments therefor (to the extent such amounts have not been used to redeem or 
purchase such Bonds as provided below) and in the principal amounts as set forth below, upon 
written notice as provided hereinafter by payment of the principal amount thereof, together 
with the interest, if any, accrued thereon to the date fixed for redemption. 

Year Amount 

The City may purchase or redeem the Term Bonds through the application of part or all 
of the respective sinking fund installments therefor at any time prior to any __ 1 due date. 
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Any money not so used to redeem or to purchase such Term Bonds shall be substantially 
exhausted by application to the redemption of such bonds on such succeeding 1. If, as 
of any __ 1, the principal amount of Term Bonds retired by purchase or redemption from 
any source exceeds the cumulative requirement for sinking fund installments through such 
date, such excess may be credited against the sinking fund installment for the next fiscal year. 

Written notice of redemption shall be given by first class mail, postage prepaid, not less 
than 30 days nor more than 60 days before the redemption date to the registered owners of the 
Bonds to be redeemed in whole or in part at their last addresses, if any, appearing on the Bond 
Register, but any defect with respect to the redemption of any bond shall not invalidate the 
redemption of any other bond. Notice of redemption having been given by mailing, as 
aforesaid, the Bonds so called for redemption shall on the date specified in such notice become 
due and payable at the applicable redemption price herein provided, and from and after the date 
so fixed for redemption (except as to any bond, or portion of any bond, not so redeemed in 
accordance with such call for redemption) interest on said Bonds so called for redemption shall 
cease to accrue. 

A portion of the principal sum of this bond in the amount of $5,000, or any integral 
multiple thereof, may be redeemed, and if less than all of the principal sum hereof is to be 
redeemed, in such case upon the surrender of this bond at the principal office of the Bond 
Registrar, there shall be issued to the registered owner, without charge therefor, for the then 
unredeemed balance of the principal sum hereof, fully registered bonds of like series, maturity 
and interest rate in any of the denominations authorized by the Bond Ordinance. 

This bond shall be transferable by the registered owner at the principal offices of the 
Bond Registrar upon surrender and cancellation of this bond, and thereupon a new registered 
bond or bonds of the same principal amount and interest rate and maturity will be issued to the 
transferee as provided in the Bond Ordinance. The City, the Bond Registrar, the Paying 
Agents and any other person may treat the person in whose name this bond is registered as the 
absolute owner hereof for the purpose of receiving payment hereof and for all purposes and 
shall not be affected by any notice to the contrary, whether this bond be overdue or not. 

It is hereby certified, recited and declared that all acts, conditions and things required 
by the Constitution and statutes of the State of Washington to exist, to have happened and to 
have been performed precedent to and in the issuance of this bond do exist, have happened and 
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have been performed in due time, form and manner as prescribed by law, and that the amount 
of this bond, together with all other obligations or indebtedness of the City, does not exceed 
any constitutional or statutory limitations of indebtedness. 

IN WITNESS WHEREOF, the City of Tacoma, by its City Council, has caused this 
bond to be executed in its name with the facsimile or manual signature of its Mayor, and 
attested by the facsimile or manual signature of its Clerk, and the seal of said City to be 
imprinted or impressed hereon, all as of the __ day of , 199_. 

CITY OF TACOMA, WASlllNGTON 

By 
Mayor 

(SEAL) 

Attest: 

City Clerk 

Authentication Date: 

CERTIFICATE OF AUTHENTICATION 

This bond is one of the bonds described in the within-mentioned Bond Ordinance and is 
one of the Electric System Revenue Bonds, 199_ of the City of Tacoma, Washington, dated 
_______ --', 199_. 

-16-

WASlllNGTON STATE FISCAL 
AGENCY, Bond Registrar 

By _________________ __ 

Authorized Officer 
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ASSIGNMENT 

FOR VALUE RECEIVED, the undersigned hereby sells, assigns and transfers unto 

PLEASE INSERT SOCIAL SECURITY OR TAXPAYER 
IDENTIFICATION NUMBER OF TRANSFEREE 

(please print or typewrite name and address, including zip code, of Transferee) 
________________________________________________________ t~ 

within bond and does hereby irrevocably constitute and appoint ________________ _ 
attorney-in-fact to transfer said bond on the books kept for registration thereof with full power 
of substitution in the premises. 

DATED: ________________ _ 

SIGNATURE GUARANTEED: 

NOTE: The signature on this Assignment 
must correspond with the name of the 
registered owner as it appears upon the 
face of the within bond in every 
particular, without alteration or 
enlargement or any change whatever. 

19 ARTICLE V 

20 APPLICATION OF PROVISIONS OF ORDINANCE TO BONDS 

21 Section 5.1. Issuance of Future Parity Bonds. The provisions of Article V of the 

22 Ordinance relating to the issuance of Future Parity Bonds shall apply to the Bonds. 

23 Section 5.2. Contract Resource Obligations. The provisions of Article VI of the 

24 Ordinance relating to Contract Resource Obligations shall apply to the Bonds. 

25 Section 5.3. Application of Sections 7.1 through 7.3 of Ordinance Relating to Special 

26 Funds and Accounts. Except as otherwise provided below in Section 5.10, the provisions of 
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Sections 7.1 through 7.3 of the Ordinance relating to the Revenue Fund and the accounts 

therein, the Bond Fund and the accounts therein, the Cumulative Reserve Fund, and the 

investment of money held for the credit of such Funds shall apply to the Bonds. 

Section 5.4. Covenants to Secure Bonds. The provisions of Article IX of the 

Ordinance setting forth the covenants to secure Bonds, as amended by Article VII of the First 

Supplemental Ordinance, shall apply to the Bonds. 

Section 5.5. Supplemental and Amendatory Ordinances. The provisions of Article X 

of the Ordinance relating to supplemental and amendatory ordinances shall apply to the Bonds. 

Section 5.6. Defaults and Remedies. The provisions of Article XI of the Ordinance 

relating to defaults and remedies shall apply to the Bonds. 

Section 5.7. Amendments and Bondowners' Meetings. The provisions of Article XII 

of the Ordinance relating to amendments and bondowners' meetings shall apply to the Bonds. 

Section 5.8. Miscellaneous. The provisions of Article XIII of the Ordinance relating 

to the City's contract with the owners of Bonds, money held by the Paying Agent one year 

after the due date, the benefits of the Ordinance and severability shall apply to the Bonds. 

Section 5.9. Rights of AMBAC. The provisions of Article X of the Second 

Supplemental Ordinance and Article VII of the Fifth Supplemental Ordinance and Article VIII 

of the Sixth Supplemental Ordinance relating to the rights of AMBAC Indemnity Corporation 

are incorporated herein by reference and shall be in force and effect so long as any 1988 Bond, 

1992 Bond or 1992B Bond, respectively, is Outstanding and insured by the municipal bond 

guaranty insurance policy therein authorized. 

Section 5.lD. Reserve Subaccount. There is hereby established within the Reserve 

Account a special subaccount entitled the "199 Reserve Subaccount." Funds in such 

Reserve Subaccount shall be treated in all respects as other funds in the Reserve Account. The 

City shall make transfers into the Reserve Subaccount from money and investments in the 
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Reserve Account, from proceeds of the Bonds, or from other available money in amounts 

sufficient to satisfy the Reserve Account Requirement with respect to the Bonds. 

The City is authorized to satisfy the requirements of Section 7.2 of the Ordinance with 

respect to the Reserve Account as to the Bonds through the use of Qualified Insurance, or a 

Qualified Letter of Credit, which may be purchased on the date of closing of the Bonds or after 

the issuance of the Bonds and substituted for amounts in the Reserve Subaccount pursuant to 

the provisions of Section 7.2 of the Ordinance. 

ARTICLE VI 

DISPOSITION OF BOND PROCEEDS 

Section 6.1. Construction Account. A special fund of the City has heretofore been 

created and designated the "City of Tacoma Electric System Construction Fund" (the 

"Construction Fund"). There is hereby created within the Construction Fund a special account 

to be known as the "199_ Bonds Construction Account" into which shall be deposited from 

the proceeds of sale of the Bonds. Money in the Construction Account shall be used for 

paying part of the costs of the acquisition, construction and installation of the additions and 

improvements described in Exhibit A, and for paying all expenses incidental thereto (including 

but not limited to costs of issuance of the Bonds, engineering, financing, legal or any other 

incidental costs) and for repaying any advances heretofore or hereafter made on account of 

such costs, and such money or so much thereof as may be necessary be and hereby is 
20 

21 

22 

23 

appropriated for such purpose. 

All proceeds of the Bonds so deposited in the Construction Account shall be 

continuously and fully invested to the extent practicable in Permitted Investments. Interest 

earned and income or profits derived by virtue of such investments shall remain in the account 
24 

and be used for the purposes for which the Bonds are issued or other lawful purposes. Money 
25 

in the Construction Account may be transferred to the Bond Fund in such amounts as shall be 
26 
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necessary to pay principal of and interest on Bonds, and may be used to pay any Rebate 

Amount. 

Section 6.2. Disposition of Proceeds. The proceeds of the Bonds are hereby 

appropriated for the following purposes and shall be deposited as follows: 

1. The amount equal to the interest accruing on the Bonds from their dated 

date to the date of their delivery shall be deposited in the Interest Account in the Bond Fund 

and invested in Permitted Investments. 

2. To the extent permitted by the Code, the amount that when added to 

other money in the Reserve Account will ensure that the total amount in the Reserve Account 

equals the Reserve Account Requirement shall be deposited in the Reserve Account in the 

Bond Fund. 

3. The balance of the Bond proceeds shall be deposited in the Construction 

Account and used for the purposes specified in Sections 6.1, including payment of costs of 

issuance of the Bonds. 

ARTICLE vn 

SALE OF BONDS 

Section 7.1. Sale of Bonds. The Bonds may be sold by competitive or negotiated sale, 

which sale shall be approved by the Bond Sale Resolution. 

Section 7.2. Official Statement: Insurance. The Director and/or Deputy Director of 

Utilities are authorized to prepare a preliminary official statement for the marketing of the 

Bonds and to solicit bids for bond insurance. The Bond Sale Resolution shall approve the 

preliminary and final official statements and any bond insurance. 
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ARTICLE VIII 

MISCELLANEOUS 

Section 8.1. Defeasance. In the event that the City, in order to effect the payment, 

retirement or redemption of any Bond, sets aside in the Bond Fund or in another special 

account, advance refunding bond proceeds or other money lawfully available or direct 

obligations of the Department of the Treasury of the United States of America ("Government 

Obligations"), or any combination of such proceeds, money and/or Government Obligations, in 

amounts which, together with known earned income from the investment thereof are sufficient 

to redeem, retire or pay such Bond in accordance with its terms and to pay when due the 

interest and redemption premium, if any, thereon, and such proceeds, money and/or 

Government Obligations are irrevocably set aside and pledged for such purpose, then no 

further payments need be made into the Bond Fund for the payment of the principal of and 

interest on such Bond, and the owner of such Bond shall cease to be entitled to any lien, 

benefit or security of the Ordinance except the right to receive payment of principal, premium, 

if any, and interest from such special account, and such Bond shall be deemed not to be 

outstanding hereunder. 

Section 8.2. Undertaking to Provide Ongoing Disclosure. In the Bond Sale 

Resolution the City shall undertake to provide certain ongoing disclosure for the benefit of the 

owners of the Bonds as required by Section (b){5) of the Securities and Exchange 

Commission's Rule 15c2-12 under the Securities and Exchange Act of 1934. 

Section 8.3. Severability. If anyone or more of the provisions of this Eighth 

Supplemental Ordinance is or are held by any court of competent jurisdiction to be contrary to 

law, then such provision or provisions shall be null and void and shall be deemed separable 

from the remaining provisions and shall in no way affect the validity of the other provisions of 

this Eighth Supplemental Ordinance or the Bonds. 
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LEG 004 (I \189) 

Section 8.4. Effective Date. This Eighth Supplemental Ordinance shall take effect and 

be in force thirty days after its passage, approval and publication as required by law. Any 

actions taken pursuant to this Eighth Supplemental Ordinance before its effective date and 

after its passage are hereby ratified, approved and confirmed. 

INTRODUCED AND READ FOR THE FIRST TIME at a regular meeting of the City 

Council held the 1 6 t h day of J u 1 y ,1996. 

PASSED by the City Council of the City of Tacoma, Washington, and authenticated by 

its Mayor at a regular meeting of the Council held this 23rd day of July, 1996. 

City Clerk 

APPROVED AS TO FORM: 

~--
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1 
CLERK'S CERTIFICATE 

2 

3 I, the undersigned, the duly chosen, qualified and ~ City Clerk of the City of 

4 Tacoma, Washington, and keeper of the records of the City Council (herein called the 

5 "Council"), DO HEREBY CERTIFY: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

1. That the attached Ordinance No. 25930 (herein called the "Ordinance") is a true 

and correct copy of an Ordinance of the Council, as finally passed at a regular meeting of the 

Council held on the :a~ay of July, 1996 and duly recorded in my office. 

2. That said meeting was duly convened and held in all respects in accordance 

with law, and to the extent required by law, due and proper notice of such meeting was given; 

that a legal quorum was present throughout the meeting and a legally sufficient number of 

members of the Council voted in the proper manner for the passage of said Ordinance; that all 

other requirements and proceedings incident to the proper adoption of said Ordinance have 

been duly fulfilled, carried out and otherwise observed, and that I am authorized to execute this 

certificate. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the official seal of 

the City as of this .:Jl( 1 day of July, 1996. 

City Clerk 
City of Tacoma, Washington 

~. 
, I.. '--~ , " . 

c 
r 
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LEG 004 (11189) 

EXlllBIT A 

TELECOMMUNICATIONS PROJECT 

The Telecommunications Project will include some or all of the following elements: 

Infrastructure improvements 

Construct a hybrid fiber coax ("lIFC") telecommunications infrastructure consisting of fiber 
optic rings and branches connecting nodes throughout the Light Division service area. This 
telecommunications system will be asymmetrically two-way capable. It will interconnect all 
Light Division substations. Connections may also be made with Light Division customers and 
with other providers of telecommunications infrastructure and services. This 
telecommunications system will have 500 channels. It will utilize existing Light Division 
rights-of-way. 

Functions to be performed by infrastructure improvements 

Through construction of the lIFC telecommunications system, the Light Division's 
Telecommunications System will be capable of performing some or all of the following 
functions: 

• conventional substation communications functions 

• 
• 
• 
• 

• 

automated meter reading (electric and water) 

automated billing (electric and water) 

automated bill payment (electric and water) 

demand side management (DSM) functions, such as automated load (e.g. water 
heater) control 

provision of information to customers that is relevant to their energy and water 
purchasing decisions (e.g. information on time-of-use or "green" power rates) 

• distribution automation 

• remote tum on/tum off for electric and water customers 

• 
• 
• 

• 

city government communications functions 

CATV service 

transport of signals for service providers offering telecommunications services 
(e.g. Personal Communications Service (PCS), video on demand, high speed 
data, as well as conventional wired and wireless telecommunications services) 

Internet access service 
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6 

The Honorable Grant L. Anderson 

7 IN THE SUPERIOR COURT OF WASHINGTON 

8 FOR PIERCE COUNTY 

9 CITY OF TACOMA, a municipal corporation, 

10 

11 V. 

Plaintiff, 
No. 96 2 09938 o 

CITY OF TACOMA'S MOTION FOR 
SUMMARY JUDGMENT 

12 THE TAXPAYERS AND THE RATEPAYERS 
OF THE CITY OF TACOMA, 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Defendants. l 
Plaintiff City of Tacoma ("City") requests that this Court enter a judgment declaring that: 

1. The Court has jurisdiction over the subject matter and parties in this action. 

2. Tacoma City Ordinance No. 25930 (the ''Bond Ordinance") was properly enacted. 

3. The City has authority under the laws ofthe State of Washington and the United 

States to provide cable television service in the Light Division service area. 

4. The City has authority under the laws of the State of Washington and the United 

States to lease telecommunications facilities and capacity to telecommunications providers. 

5. The City has authority under the laws of the State of Washington and the United 

States to issue the Bonds for the purposes set for in paragraphs (3) and ( 4) above and in the manner 

set forth in the Bond Ordinance. 

CITY OF TACOMA'S MOTION FOR SUMMARY JUDGMENT - 1 
O:\LAR\24624-00.015/SJMOT.DOC 

\ \ \ ,.- .·' 

PRESTON GA TES & ELLIS 
5000 COLUMBIA CENTER 

701 Fl!'TI! AVENUI! 
SllA'ITLE, WASHINGJ'ON 98104-7078 

TELEPHONE: (206) 623-7580 
FACSIM!Lll: (206) 623-7022 
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1 Grounds for this motion are set forth in the record in this matter, the accompanying 

2 memorandum in support of motion for summary judgment, and the declaration of Jon Athow. 
,,,,,-1-

3 DATED this .:) day ofNovember, 1996. 
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PRESTON GATES & ELLIS 

~ , .. - --
By ,t_ ·/z ( c-~/7y/Ct- 5 

~lizabetR'Thomas, wssA#11544 

Laura A. Rosenwald, wssA # 25122 

CITY OF TACOMA 

By~~ 
Mark Bubenik, wssA # 3093 

Chief Assistant City Attorney 

Attorneys for Plaintiff City of Tacoma 

CITY OF TACOMA'S MOTION FOR SUMMARY JUDGMENT - 2 
O:ILAR\24624-00,015/SJMOT.DOC PRESTON GATES &ELLIS 

5000 COLUMBIA CllNTER 
701 Pl!'TH AVllNU!l 

SllATI1,ll, WASHlNGIDN 98104-7078 
TELllPHONll: (206) 623-7580 
PACSIM!Lll: (206) 623-7022 
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IN THE SUPERIOR COURT OF W ASHJNGTON 

FOR PIERCE COUNTY 
8 

CITY OF TACOMA, a municipal corporation, ) 
9 ) 

Plaintiff, ) 
10 ) 

v. ) 
11 ) 

THE TAXPAYERS AND THE RATEPAYERS ) 
12 OF THE CITY OF TACOMA, ) 

) 
13 Defendants. ) 
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No. 96 2 09938 o 

MEMORANDUM IN SUPPORT OF CITY 
OF TACOMA'S MOTION FOR 
SUMMARY JUDGMENT 

MEMORANDUM IN SUPPORT OF CITY OFT ACOMA'S 
MOTION FOR SUMMARY JUDGMENT - I 
O:ILAR\24624.00,015\SJMEMRA.OOC 
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I. INTRODUCTION 

The City of Tacoma (the "City") brought this declaratory judgment class action under RCW 

7.24 and 7.25 and CR 23(8)(2) to confirm its authority to issue bonds for the purpose of constructing 

and operating a telecommunications system consisting of a hybrid fiber coaxial network (the 

"Telecommunications System"). On July 23, 1996, the Tacoma City Council adopted Ordinance No. 

25930, which authorized the sale of Electric System revenue bonds (the "Revenue Bonds") in order 

to finance the first phase of constructing and operating the Telecommunications System. The City 

will utilize the Telecommunications System to enhance electric service to customers of its Light 

· Division. The City may also utilize a portion of the Telecommunications System to provide cable 

television service to customers in the · Light Division service area, and lease Telecommunications 

System facilities or capacity to providers of telecommunications services. 

IT. RELIEF REQUESTED 

The City requests that the Court enter judgment declaring that: · 

1. The Court has jurisdiction over the subject matter and parties in this action. 

2. Tacoma City Ordinance No. 25930 (the "Bond Ordinance") was properly enacted. 

3. The City has authority under the laws of the State of Washington and the United 

States to provide cable television service in the Light Division service area. 

4. 

5. 

The City has authority under the laws of the State of Washington and the United 

States to lease telecommunications facilities and capacity to telecommunications 

providers. 

The City has authority under the laws of the State of Washington and the United 

States to issue the Bonds for the purposes set for in paragraphs (3) and ( 4) above and 

in the manner set forth in the Bond Ordinance. 

MEMORANDUM IN SUPPORT OF CITY OF TACOMA'S 
MOTION FOR SUMMARY JUDGMENT - 3 
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1 

2 

3 

1. 

2. 

m. STATEMENT OF ISSUES 

Whether the City has authority under state law to provide cable television service. 

Whether the City has authority under federal and state law to lease 

4 · telecommunications facilities and capacity to telecommunications providers. 

5 

6 IV. EVIDENCE RELIED UPON 

7 The City believes that the following facts are undisputed in every material respect. These 

8 facts are contained in the Declaration of Jon Athow in Support of the City's Motion for Summary 

9 · Judgment (" Athow Deel."). 

1 o Plaintiff, the City of Tacoma, is a municipal. ~orporation and a city of the first class of the 

11. State of Washington. The Defendants herein are taxpayers of the City of Tacoma and ratepayers of 

12 its electrical utility, which is known as the Light Division of the Department of Public Utilities (the 

13 "Light Division"). Harold E. Nielsen, Jr., the taxpayer and ratepayer representative, is a resident and 

14 taxpayer of the City and a customer of the Light Division. The City currently owns and operates, 

15 through its Light Division, an electric utility (the "Electric System") for the purpose of providing 

16 electricity and other energy services throughout the City and other portions of Pierce County. 

17 The Telecommunications System will be used to improve the speed and capability of the 

18 existing real-time communications among certain Electric System substations, and to extend such 

19 real-time communications to the remaining substations. In addition, the Telecommunications System 

20 may be used to enhance such existing energy services as demand management, identification of 

21 outages, meter reading, billing and payment, and resource dispatch. The Telecommunications System 

22 may be used to perform similar functions for the City's provision of water service. The City's 

23 authority to issue the Revenue Bonds to finance the purposes discussed in this paragraph is not at 

24 issue. 

25 

26 
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1 The City may also utilize a portion of the Telecommunications System to provide cable 

2 television service to customers within the Light Division service area, and to lease facilities or 

3 capacity to providers of video-on-demand, data transport, telephony, and other telecommunications 

4 services. By providing cable television service and/or leasing facilities or capacity to 

5 telecommunications providers, the City can ensure a range of choices for consumers, provide public 

6 · interest television programming, and improve the availability of competitively priced 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

telecommunications services. 

The City also estimates that by providing cable television service and/or leasing facilities or 

capacity, it could generate substantial revenue to help offset the costs of constructing and operating 

the Telecommunications System. Because the infrastructure for the telemetry improvements designed 

to meet Electric System needs represents a substantial portion of the costs of the Telecommunications 

System, the relative cost of these additional revenue-producing capabilities is low. 1 

The Tacoma City Council enacted Ordinance No. 25930 (the "Bond Ordinance") on July 23, 

1996, at a regular meeting.
2 

The Bond Ordinance provides for the construction and operation of a 

Telecommunications System within the Light Division and for the issuance and sale of Electric · 

System revenue bonds in the aggregate principal amount of $1,000,000. 

V. ARGUMENT 

18 A. Summary Judgment Standard 

19 Summary judgment is appropriate to dispose of actions or parts thereof when no genuine 

20 issues of material fact exist or when only a question of law exists. CR 56( c ). "The burden is on the 

21 moving party to demonstrate that there is no issue as to a material fact." Scott v. Pacific West 

22 Mountain Resort, 119 Wn. 2d 484, 502-03 (1992). If the party seeking summary judgment 

23 successfully carries its initial burden, the burden shifts to the non-moving party to establish the 

24 

25 

26 

Declaration of Jon Athow in Support of Motion for Summary Judgment ("Athow Deel."), ,r 10. 

2 
A true and correct copy of the Bond Ordinance is attached as Exhibit C to Mr. Athow's Declaration. 
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1 existence of the facts on which it has the burden of proof at trial. Young v. Key Pharmaceuticals, 

2 Inc., 112 Wn. 2d 216, 225 (1989). The non-moving party must respond with specific facts and 

3 cannot rely on bare allegations contained in his or her pleadings. Baldwin v. Sisters of Providence, 

4 112 Wn. 2d 127, 132 (1989). Conclusory statements or argumentative assertions raised in affidavits 

5 are insufficient to raise an issue of fact and do not preclude summary judgment. Grimwood v. 

6 University of Puget Sound, Inc., 110 Wn. 2d 355, 359-60 (1988). 

7 In the instant case, there are no issues of material fact. The facts bearing on the City's 

8 authority to provide cable television service and to lease telecommunications facilities and capacity to 

9 telecommunications providers are undisputed. Only questions of law remain. The case should 

1 o therefore be resolved on summary judgment. 

11 B.· The City Has Authority Under Washington Statutes To Construct and Operate the 
Entire Telecommunications System and To Lease Portions of the System's Capacity or. 
Facilities. 12 

13 1. A Charter City Has Broad Powers. 

14 The Washington Constitution grants broad powers to first-class charter cities such as Tacoma. 

15 It states, "Any city containing a population of ten thousand inhabitants, or more, shall be permitted to 

16 frame a charter for its own government, consistent with and subject to the Constitution and laws of 

17 this state .... " Wash. Const. art XI, § 10. Under Chapter 35 RCW, a charter city has "all the 

18 powers which are conferred upon incorporated cities and towns by this title or other laws of the state, 

19 and all such powers as are usually exercised by municipal corporations of like character and degree." 

20 RCW 35.22.570. In addition to this "omnibus" grant of power, RCW 35.22.900 provides that grants 

21 of power to first-class cities must be liberally construed to carry out the objectives of chapter 35.22 

22 RCW. See also Citizens for Financially Responsible Government v. City ofSpokane, 99 Wn. 339, 

23 343 (1983). 

24 In light of these constitutional and statutory provisions, the Washington Supreme Court has 

25 held that "the only limitation on the ·power of cities of the first class is that their action cannot 

26 
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1 contravene any constitutional provision or any legislative enactment. ... [A] city of the first class has 

2 as broad legislative powers as the state, except when restricted by enactments of the state legislature." 

3 Winkenwerder v. City of Yakima, 52 Wn. 2d 617,622 (1958). 

4 2. A City Has Even Broader Powers When It Is Operating a Utility. 

5 The powers of a city under Washington law are especially broad when the city is performing a 

6 proprietary, as distinguished from a governmental, function. In Tacoma v. Taxpayers, 108 Wn.2d 

7 679 (1987), the Washington Supreme Court stated that while municipal authority must be narrowly 

8 construed when the function is governmental, "when the Legislature authorizes a municipality to 

9 engage in a business, it may exercise its business powers much in the same way as a private individual. 

10 ... We have viewed the Legislature as implicitly authorizing a municipality to make all contracts, and 

11 to engage in any undertaking necessary to make its municipal electric utility system efficient and 

12 beneficial to the public." Id at 694-95. See also Hite v. Public Utility Dist. No. 2, 112 Wn.2d 456, 

13 459 (1989) ("It is clear that in the production and sale of electricity, a municipal corporation acts in 

14 its proprietary capacity. . . . In that capacity, a municipal corporation acts as the proprietor of a 

15 business enterprise for the private advantage of the city and may exercise its business powers in much 

16 the same way as a private individual or corporation."). 3 

17 In addition, the courts have recognized many instances in which public utility districts, which 

18 are municipal corporations with more limit.ed powers than cities, may engage in activities that are 

19 incidental to their expressly authorized functions of providing electric or other utility service. See, 

20 e.g., Puget Power and Light Co. v. Public Utility District No. 1 of Chelan County, 17 Wn. App. 861 

21 (1977) (involving public utility district's provision of recreational facilities); Snohomish County 

22 Public Utility District No. 1 v. Broadview Television Co., 91 Wn.2d 3, 8 (1978) (upholding district's 

23 

24 

25 

26 

3 
Hite and Taxpayers made clear that the holding in Chemical Bank v. Washington Public Power Supply 

System, 99·Wn.2d 772 (1983), does not detract from the broad authority that cities enjoy when acting in a proprietary 
capacity. 
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1 authority to lease pole attachments even though activity is 'bnly incidental to the accomplishment of 

2 the district'. s primary purpose, the distribution and sale of electricity"). 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

3. The City Has Authority Under Washington Statutes To Provide Telecommunications 
Services. 

The City's statutory powers include the authority to provide telecommunications services. 

First, the City, as a first class charter city having code city powers as well, has all powers not denied 

by law, "including operating and supplying of utilities and municipal services commonly or 

conveniently rendered by cities or towns." RCW 35A. i 1.020. Tacoma may conveniently render 

telecommunications services because the Light Division has an existing citywide electric system of 

connections to customers' homes, because it has existing billing relationships with customers, and 

because it can provide services economically. Second, there is no express statutory prohibition 

against city provision of municipal telecommunications services. Winkenwerder, supra. To the 

contrary, the Legislature has acknowledged that cities provide communications services through 

enacting a statute providing for the burying of city-owned communications facilities. RCW 

35.96.030. Finally, the Legislature has determined that competitive markets for telecommunications 

services serve the public interest. RCW 80.36.300; In re Electric Lightwave, Inc., 123 Wn.2d 530, 

538-39 (1994) (noting that "it is the state's policy to promote diversity in the supply of 

telecommunications services and products in telecommunications markets throughout the state"). 

The City's provision of telecommunications services will make the · market more competitive, thus 

furthering the public interest recognized by the Legislature. 

4. Washington Case Law Recognizes the City's Authority To Provide 
Telecommunications Services. 

22 The Washington Supreme Court in Issaquah v. Teleprompter Corp., 93 Wn. 2d 567 (1980), 

23 recognized the power of a code city under RCW 35A.11.020 to utilize its telecommunications system 

24 to provide telecommunications services, including cable television service. The Court held in 

25 Teleprompter that a city was authorized by statute to operate a cable television system under the 

26 
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1 broad authority of RCW 35A.11.020 because there was 'ho general law which conflicts with the 

2 city's authority under the optional municipal code to operate such a system." Id At 575. First class 

3 charter cities such as Tacoma have all the powers granted to code cities. RCW 35.22.570. Thus, 

4 under Teleprompter the City is clearly authorized to use its Telecommunications System to offer 

5 cable television service. 

6 Tacoma's authority is not limited to the provision of cable television service. 

7 Teleprompter provides no basis for distinguishing cable television from other telecommunications 

8 services. The Washington Legislature views cable television as a telecommunications service. See, 

9 e.g., RCW 80.04.010 (defining "telecommunications" as "the transmission of information by wire, 

10 radio, optical cable, electromagnetic, or other similar means) (emphasis added); RCW 80.36.370 

11 ( exempting cable television from the Washington Utilities and Transportation Commission's 

12 regulation of telecommunications services). Thus, Teleprompter clarifies the authority for Tacoma to 

13 provide telecommunications services. 

14 

15 

16 

17 

18 

19 

20 

21 

5. The City Has Authority To Lease City-Owned Telecommunications Facilities 

The City has authority under its charter and under state law to lease excess capacity and 

facilities of its Telecommunications System to other telecommunications providers. Tacoma's Charter 

expressly permits the City to lease City property. Tacoma, Wash., Code § 9.1. Under state law, a 

first class city has the power to: 

control the finances and property of the corporation, and to acquire, by purchase and 
otherwise, such lands and other property as may be necessary for any part of the . 
corporate uses provided for by its charter, and to dispose of any such property as the 
interests of the corporation may, from time to time, require. 

22 RCW 22.280(3). The Washington Supreme Court has upheld the authority of cities to lease 

23 municipal property to private parties as long as the lease does not interfere with public use. 

24 Winkenwerder, supra at 624. Cities are specifically authorized to lease surplus utility property and 

25 equipment. Ch. 35.94 RCW. 

26 
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1 C. Federal Law Requires that the City Be Allowed To Provide Telecommunications 

2 

3 

4 

5 

6 

7 

8 

9 
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11 
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14 

15 

16 
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19 
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22 

23 

24 

25 
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Service. · · 

The City's authority to provide telecommunications services must be recognized under the 

Telecommunications Act of 1996, Pub. L. No. 104-104, § 253, 110 Stat. 70 (1996) (the "Act"), as a 

consequence of the Act's prohibition against barriers to the entry of any entity into the 

telecommunications market. Federal law can preempt state utility regulation. Public Utility District 

No. I of Pend Oreille County v. Federal Power Commission, 308 F.2d 318 (D.C. Cir. 1962) (holding 

that the Federal Power Act preempted Washington statute purporting to limit city's ability to 

condemn property for power plant). The Pend Oreille court found that preemption was required 

merely by implication of a federal law. Here, the case for preemption is far stronger because the Act 

expressly preempts state interference in the telecommunications market. Section 253 of the Act 

states, "No state or local statute or regulation, or other state or local legal requirement, may prohibit 

or have the effect of prohibiting the ability of any entity to provide any interstate or intrastate 

telecommunications service." Telecommunications Act of 1996, Pub. L. No. 104-104, § 253, 110 

Stat. 70 (1996) (emphasis added). There is rio language in either the statute or its legislative history 

exempting cities from the law's application. To the contrary, a House Committee Report states that 

Section 253 "is intended to remove all barriers to entry in the provision of telecommunications 

services." House Rep. No. 104-458. A state law precluding telecommunications services constitutes 

a legal requirement. Thus, any Washington law that would prohibit Tacoma from providing 

telecommunications service is expressly preempted by the Act. 

In addition, the thrust of the Telecommunications Act is to encourage the availability and 

affordability of telecommunications services. See, e.g., Section 254, requiring various mechanisms to 

promote universal service. Tacoma is well positioned to make telecommunications services available 

to the public at a _competitive price, thereby furthering this federal policy. 
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VI. CONCLUSION 

Under its broad powers as a first-class charter city, the City has authority to use a portion of 

its Telecommunications System to provide cable television service and to lease a portion of its 

Telecommunications System facilities or capacity to other telecommunications service providers. 

Federal law expressly bars any requirement that would undercut this authority. Because there is no 

dispute over the material facts underlying its authority, the City is therefore entitled to judgment as a 

matter oflaw. 
L/P-

DATED this_:.;_ day of November, 1996. 

Respectfully submitted, 

PRESTON GATES & ELLIS 

/ ,', 1 ·• ,/1 . c_;:,./,7; 

By (_: [( (/(1/.VV!t·l~ 

/Elizabepi Thomas, wssA#11544 

Laura A. Rosenwald, wssA # 2s122 

CITY OF TACOMA 

By~~ 
Mar Bubenik, WSBA # 3093 

Chief Assistant City Attorney 
Attorneys for Plaintiff City of Tacoma 
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( c) Operator Maintenance . The Parties agree that Operator shall have 
responsibility for Maintenance of the Tacoma Power Commercial System, as described in 
Exhibit D hereto . 

11. ADDITIONAL CONDITIONS RELATED TO USE OF THE TACOMA POWER 
COMMERCIAL SYSTEM 

(a) Tacoma Power Commercial System Upgrades. Operator agrees to make 
Tacoma Power Commercial System upgrades in accordance with the terms of Exhibit E 
hereto. 

(b) Capital Expenditures Commitment. Operator agrees to make Capital 
Expenditures to the physical assets of the Tacoma Power Commercial System as 
specified in Exhibit F hereto. 

(c) Equitable Access . Operator agrees to the equitable access commitments m 
Exhibit G hereto. 

( d) Affordable Access. Operator agrees to the affordable access commitments m 
Exhibit H hereto. 

(e) Customer Service Commitments. Operator agrees to the customer service 
commitments in Exhibit I hereto. 

(f) Customer Privacy. Operator agrees to the customer privacy commitments m 
Exhibit J hereto . 

(g) Net Neutrality. Operator agrees to the net neutrality commitments in Exhibit K 
hereto. 

(h) Open Access to Telecommunications Assets. Operator agrees to the open 
access commitments in Exhibit L hereto. 

(i) Economic Development and Educational Opportunities . Operator agrees to 
the economic development and educational opportunities commitments in Exhibit M 
hereto . 

(j) Preserve Competition Among Providers. Operator agrees to certain restrictions 
on Transfers as more fully detailed in Exhibit N hereto. 

(k) Continuity of Services. The obligations and rights of the Parties with respect to 
the transition of the Tacoma Power Commercial System upon the termination of this IRU 
Agreement are contained in Exhibit O hereto and Section 21(f) (Survival of Certain 
Provisions) of this IRU Agreement. 

(l) Labor Relations . Operator agrees that, pursuant to Section 7 of the National 
Labor Relations Act (29 U.S.C. § 157), all employees used in the operation of the 
Tacoma Power Commercial System shall have the right to self-organization, to form, 

EXECUTION COPY -13-
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EXIDBITL 
OPEN ACCESS TO TELECOMMUNICATIONS ASSETS 

1. OPEN ACCESS PROGRAM 

(a) Operator shall provide wholesale services over the Tacoma Power Commercial System to 
other telecommunications providers (but not to Operator's Affiliates except with the prior written 
approval of Tacoma Power) consistent with its practices and policies in other geographic areas in 
which it provides wholesale services, to the extent appropriate ("Open Access Program"). All 
terms and conditions of the Open Access Program shall be determined by the Operator. 

(b) In furtherance of the requirements in Section l(a), Operator agrees to conspicuously post and 
continuously maintain on its website a copy of its Open Access Program . 

2. ANNUAL REPORT 

( a) Operator shall provide Tacoma Power with a copy of its Open Access Program on an annual 
basis on the Annual Reporting Date. 

3. REMEDIES FOR NON-COMPLIANCE 

(a) Failure of Operator to maintain its Open Access Program posted on its website is a Default. 
Liquidated damages in the amount of Two Hundred and Fifty Dollars ($250) per day shall accrue 
from the date of receipt of Notice of Default until the Default is cured . 

EXECUTION COPY 
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AFFIDAVIT OF SERVICE 

I declare under penalty of perjury of the laws of the State of Washington 

that on March 23, 2020, I served true and correct copies of: 

1). PETITIONER SHOOK’S RESPONSE IN SUPPPORT OF 

PETITIONER BOWMAN’S MOTION FOR ACCELERATED REVIEW 

This document was delivered via the Washington State Appellate Courts' 

Secure Portal Electronic Filing system to all Council appearing in this case, 

and additionally thru Email to the Attorneys for the Respondent: Zachary B 

Parker, at zach@christielawgroup.com, Robert L. Christie, at 

bob@christielawgroup.com, Joseph Sloan, at 

joseph.sloan@cityoftacoma.org and Tom Morrill, at 

TMorrill@ci.tacoma.wa.us and Chris Bacha at CBacha@ci.tacoma.wa.us., 

and Appellant Bowman’s attorney,  Kent Roland Van Alstyne  at 

kvanalstyne@phillipsburgesslaw.com 

                                                                             Dated March 23, 2020 

                                                                                        

                                                                              Mitchell Shook,  
                       Appellant, Pro Se 
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       Tom McCarthy 
801 S Cushman Ave, 
Tacoma, WA, 98405 

 

DECLARATION OF TOM MCCARTHY - 1 - 
 

 
 
 
 
 
 
 

 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 
 

MITCHELL SHOOK, 
 

Plaintiff, 
             v. 
 
CITY OF TACOMA, 
 

   
Defendant. 

      
NO. 19-2-07135-0 
 
DECLARATION OF  
THOMAS MCCARTHY 

 
 

I, Thomas McCarthy, declare as follows: I am a resident of Tacoma, ratepayer of Tacoma 

Public Utilities, taxpayer to City of Tacoma, and customer of Click!, the municipal broadband 

telecommunications system operated by Tacoma Public Utilities. I am over the age of eighteen, 

competent to testify in this matter, am endowed with the capacity of reason, am unschooled in 

legal sophistries and make this declaration on my own personal knowledge. 

That as I have been an advocate for Click Network! and maintaining its public control for the 

benefit for Tacoma citizens in maintaining it as a public utility to increase competition with 

respect to price and better service, in addition to creating an advantage for our economy as has 

been the case for Chattanooga, TN. 

.  

1.    Attached hereto as Exhibit A and incorporated herein by this reference is a true and 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

August 01 2022 4:28 PM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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       Tom McCarthy 
801 S Cushman Ave, 
Tacoma, WA, 98405 

 

DECLARATION OF TOM MCCARTHY - 2 - 
 

correct copy of a screen shot of a Facebook post I authored as visited on 7/29/22; 

furthermore, I affirm that I maintained service with Click until my provider was forced from 

serving Click! customers, and once my year’s subscription expired, and Rainier Connect 

raised my rates from 80% for the same level of service (from $300/year at Advanced Stream 

to $45/month at Rainier connect), at which time, I was forced to seek service with 

CenturyLink at $50/month, but with much higher gigabyte speed service. (See Exhibit A) 

Neither Rainier Connect nor Centurylink provided anywhere near the level of customer 

service that my initial provider did prior to the Tacoma City Council illegally privatizing 

Click! to Rainier Connect. Customer service is much poorer with Rainier Connect and 

Centurylink, involving failure to even reach tech support after hours of waiting and effort. 

 

2. I also affirm that having reliable internet service has been critical during the coronavirus for 

my wife, a managing social worker at the Veterans Administration, who worked online at 

home full time, and to my business, which often requires me to work from home online. 

Furthermore, since all schooling was forced online and at home during the pandemic, 

telecommunications was critical for our childrens’ education. And during the pandemic, my 

only option in participating in several court hearings was to do so via Zoom via internet. If 

there was any iota of doubt or unclarity that access to internet via telecommunications 

systems constituted a utility, that question has been eliminated. There can be no doubt 

whatsoever that there is a clear public interest in telecommunications as articulated by the 

Washington State Supreme Court in Bremerton Municipal League v. Bremer (1942), a case 

of controlling precedence that has never been over-ruled and binds lower courts, as law 

enacted in the 1917 Act it ruled under remain fully in force.  
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       Tom McCarthy 
801 S Cushman Ave, 
Tacoma, WA, 98405 

 

DECLARATION OF TOM MCCARTHY - 3 - 
 

3. I affirm, as a student of history, the understanding that in that period over one hundred years 

ago when public municipalities were nascent, the motive of this law was to create a firewall 

against privatizing utilities which were owned by the citizens’ polity, held in the public 

interest, which would otherwise be liable to privatization of public assets by corruptible 

elected officials in favor of their benefactors, private for-profit interests. Then, as now, 

private for-profit corporations do not want to compete with the public sector in providing 

utility services. Whether private power companies, or private telecommunications firms, 

eliminating public utilities from essential services guarantees large profits with little to no 

competition. Eliminating Click! as a public utility certainly met the policy goals of 

companies like Comcast, Centurylink, and even a bit player like Rainier Connect buying out 

or eliminating its two rivals within Click. 

4. I affirm that the mayor of the City of Tacoma, who benefitted from over $100,000 in 

political donations by Rainier Connect via direct and indirect means in her first run for 

mayor, immediately after election declared that people are tired at dealing with Click!, and 

moved quickly to privatize Tacoma’s publicly owned telecommunications system…which 

was awarded to Rainier Connect for a tiny fraction of the $200 million investment by the 

citizens of Tacoma for a paltry lease amount of  $2.5 million/year. The bidding process was 

transparently fixed towards being awarded to its intended recipient, Rainier Connect. The 

concerns that drove the 1917 Act to safeguard the public interest with regards to privatizing 

public utilities has not changed in relevance since the days of Homer T. Bone, an early and 

legendary Tacoma advocate of public utilities. 

5.  Attached hereto as Exhibit B and incorporated herein by this reference is a true and correct 

screen shot of an article by the South Sound Business periodical referencing Conor 
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       Tom McCarthy 
801 S Cushman Ave, 
Tacoma, WA, 98405 

 

DECLARATION OF TOM MCCARTHY - 4 - 
 

McCarthy leaving his position as a member of the Tacoma City Council to take up the 

position as lobbyist for Comcast, a private, for-profit competitor of Click! Network. Our 

political forefathers’ were right to embed distrust in our laws to protect public utilities from 

private interest. 

6. Attached hereby as Exhibit C is a true and correct copy of the briefs of Mitchell Shook, 

from his request for accelerated review of Pierce County Case NO. 19-2-11506-3. I offer 

this exhibit, since I recognize the Court considers that cable tv may possess some similarity 

to two-way communications, as the subscriber must select the programing to be viewed. 

However, federal, state and local statues differentiate the technologies and make it crystal 

clear that cable tv is NOT two-way communications. Mr. Shook’s brief goes into great 

detail in distinguishing the issue of two-way communication as it relates to cable television 

 

I declare under the penalty of perjury under the laws of the State of Washington that the 

foregoing in true and correct. 

 DATED this 29st day of July, 2022, at Tacoma, Washington. 

 

 

   
/s/ TOM McCARTHY 
_________________________ 
     Thomas McCarthy 
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801 S Cushman Ave, 
Tacoma, WA, 98405 

 

DECLARATION OF TOM MCCARTHY - 5 - 
 

AFFIDAVIT OF SERVICE 

I declare under penalty of perjury of the laws of the State of Washington that on August, 1 

2022 I served true and correct copies of: 

A). Amended Declaration of Tom McCarthy 

This document was delivered via the Court’s e-serve system and additionally thru Email to 

the Attorneys for the Defendant: Robert Christie.  

  Dated this First day of  August 2022 
                                                                                        

/s/ TOM McCARTHY  

Tom McCarthy, Plaintiff 
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NO. 98229-5 

 

BEFORE THE SUPREME COURT OF THE STATE OF 
WASHINGTON 

 
 

DARREL BOWMAN, 
 

Appellant,  
 

v. 
  

CITY OF TACOMA, 
 

Respondent. 
 
 

ON APPEAL FROM THE SUPERIOR COURT 
OF THE STATE OF WASHINGTON FOR PIERCE COUNTY 

 NO. 19-2-11506-3 (consolidated with 19-2-11760-1) 

The Honorable Shelly K. Speir  
 
 

PETITIONER SHOOK’S RESPONSE IN SUPPPORT OF PETITIONER 
BOWMAN’S MOTION FOR ACCELERATED REVIEW  

 
 

MITCHELL SHOOK 
PLAINTIFF PRO SE 

3624 6th Ave  
Tacoma, Washington 98406 

253-627-8000 
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I. INTRODUCTION 

Darrel Bowman and Mitchell Shook (“Appellants”) appeal the 

February 28, 2020 decision of the Pierce County Superior Court denying 

Appellants’ Motion for Partial Summary Judgment, granting Respondent City 

of Tacoma’s (“City” or “Respondent”) Motion for Summary Judgment, and 

dismissing Appellants’ claims in their entirety. This response is provided to 

join in and support Mr. Bowman’s Motion for Accelerated Review.  

This lawsuit is about the separation, disposal and “privatization” of the 

City of Tacoma’s municipal telecommunications utility, Click! Network 

(“Click!”), without voter approval, as explicitly required under state law, 

Chapter 35.94.020, and under Tacoma’s City Charter § 4.6. 

Municipal telecommunications utilities are protected from such 

disposal by Chapter 35.94 RCW, or the Laws of 1917, House Bill 337, 

Remington RRS § 9512 -9514, (“§ 9512”): “An Act authorizing cities and 

towns to lease or sell any municipally-owned” utilities. In 1917 Legislators 

provided a long list of utilities protected from privatization by the public vote. 

“Telegraph and telephone lines” and any other . . . system “similar or 

dissimilar” were among the utilities protected. See App. Pg. 40.  

In 1945 this list of utilities was “rewritten for brevity” by the Code 

Committee, providing the statutes current language of “any public utility 

works, plant or system owned by it or any part thereof. ..” This abbreviated 

version of the “Laws of 1917” was codified into RCW 80.48 in 1951. That 

language remains unchanged today.1 See App. Pg. 68.  

 
1 A savings clause was added at RCW 1.04.020 to ensuring the laws were unchanged 
by the code revisor’s abbreviation.  
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For a detailed explanation of RRS § 9512 -9514 evolution into Chapter 

35.94 RCW, please see App. Pgs.28-30 , Shook’s MSJ.  Also, see App. Pgs. 

66 – 68 Shook’s Reply in the MSJ.  

Click! (the “System”) is a state-of-the-art advanced telecommunication 

system and enterprise, owned and operated by Tacoma Public Utilities 

(“TPU”), supporting the community’s needs for data transport and broadband 

services. It serves over 35,000 active TPU utility customer accounts.  

TPU provides four distinct public services; water, power, rail and 

telecommunications under four brand names: Tacoma Water, Tacoma Power, 

Tacoma Rail and Click! Network. TPU’s website prominently displays Click! 

as one of “Our Services: Power, Water, Rail, Click!.2 

The Telecommunications System serves public institutions, such as 

Tacoma Public Libraries and Pierce County’s Sheriff, Planning and Public 

Works, Tax Assessor/Treasurer, Courts and Auditors Department. The 

System also supports over 1,000 commercial and institutional accounts, 

including hospitals and universities. The System has been in operation for 

over 20 years and revenues exceeded $25 million in 2019.  

Privatization of the System is a public issue involving a fundamental and 

urgent issue. Conveying an entire municipal telecommunications enterprise, 

along with exclusive possession and control of the underlying fiberoptic 

infrastructure, intellectual property, equipment and improvements, as a going 

 
2 See App. Pg. 2 TPU “Our Services” . 
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concern, for a period of up to 40 years, is of broad public import and requires 

prompt and ultimate determination.3  

The City of Tacoma’s municipal telecommunications system was 

constructed at public expense, costing over $200 million in public utility 

funds, and includes 1,500 miles of fiberoptic and coaxial cable, situated in 

underground conduits and attached overhead to 10,000 telephone poles. The 

System passes 120,000 of TPU’s customers’ homes and business locations. 

TPU’s website describes Click!’s as, “one of the largest municipally owned 

telecommunications systems in the country.”  4 

The separation, transfer and disposal of the municipal 

telecommunications system, without the mandatory vote of the people, is 

being accomplished via the Click! Business Transaction Agreement 

(“CBTA”), which Tacoma City Council approved in November of 2019. 

Conveyance and transfer of operational control is expected to occur on April 

1, 2020. The System’s essential employees are generally being reassigned to 

other jobs within the City and the Utility.  

The CBTA conveys to the buyer, a private company, all proprietary 

operational control and total authority over setting rates for the municipal 

utility’s wholesale telecommunications services. The System’s rates are 

currently set by City Council, in accordance with the Tacoma’s Municipal 

 
3 RCW 43.330.530(3) "Broadband infrastructure" means networks of deployed 
telecommunications equipment and technologies necessary to provide high-speed 
internet access and other advanced telecommunications services to end users. 
4 RCW 43.330.530 (2) "Broadband" or "broadband service" means any service 
providing advanced telecommunications capability and internet access with 
transmission speeds that, at a minimum, provide twenty-five megabits per second 
download and three megabits per second upload. 
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Utility Code TMC Title 12. All public control and oversight of operations and 

rate setting for the System are separated under the terms of the CBTA.  

Telecommunications is a utility. Chapter 35.94 RCW requires voter 

approval for disposal of a municipal utility works, plant, or system owned by 

it, or any part thereof, or any equipment or appurtenances. (emphasis 

added).5 

Tacoma’s City Charter 4.6 (“Charter”) contains a similar directive, 

requiring approval by “a majority vote of the electors.” 

The City shall never sell, lease, or dispose of any utility system, 
or parts thereof essential to continued effective utility service, 
unless and until such disposal is approved by a majority vote of 
the electors voting thereon at a municipal election. 

Tacoma City Council (“Council”) circumvented the voter approval 

required under City and State law, by declaring the entire Telecommunication 

System “surplus” under RCW 35.94.040. This surplus declaration is an ultra 

vires application of the City’s surplus authority.6  

Council flaunts Article I, Section I of the Washington Constitution, which 

provides: “All political power is inherent in the people, and governments 

derive their just powers from the consent of the governed.” Voters of Tacoma 

granted the City a privilege of operating the Department of Public Utilities; 

 
5 Railroads were the first regulated utility in Washington State, in 1905, under the 
Railroad Commission.  Telecommunication was the second utility to be regulated, in 
1909, also under the Railroad Commission See App. Pg. 20, Shook’s MSJ.. As the 
modern extension of telegraph and telephone, Telecommunications has been 
regulated as a public utility since the Pacific Telegraph Act of 1860.  
6 See App. Pg. 30, Shook MSJ. “Legislative Intent of Surplus and Plain Language of 
Municipal Utility Surplus Clause.” 
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but, they were not content to divest themselves of every managerial function 

normally associated with the operation of a business concern. By charter, the 

people retain express power over disposal of their proprietary interest in the 

community’s municipal public utility property.  

The people have reserved full power and exclusive authority to provide 

final approval over privatization of their telecommunications system. 

Council’s role, essentially, is that of the people’s trustee, limited to 

negotiating the CBTA agreement and then presenting the contract to voters 

for approval at the ballot —a mandatory step in the privatization process..  

Chapter 35.94.040 RCW’s statutory definition of surplus, as “not required 

for providing continued public utility service,”  was simply ignored —for 

Click! is being vested turnkey, as a going concern, and the System will 

continue providing the same proprietary telecommunications services, to the 

same utility customers, under the same brand, over the same infrastructure, 

only with a private company controlling rates and cashing customers’ checks.  

The utility System is not surplus. The System’s assets and customers are 

simply “changing hands,” lock, stock, barrel and brand. This state-of-the-art 

fiberoptic municipal utility system, delivering essential public utility 

telecommunications services, will continue providing the same services to the 

same loyal utility customers. Such a disposal does not reflect the Legislature’s 

intent for “surplus.”  (See App. Pg. 30, Shook’s MSJ) 

In privatizing the community’s pubic broadband system, essential assets 

are being separated. The “last mile infrastructure” is a single wire, a “data 
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pipeline,” to a customer’s home or business.7 The “middle mile 

infrastructure,” of over 1,500 miles of fiber, cable, conduits, vaults, easements 

and equipment, is required for essential communication services. 8 9 

Recognizing the monopolistic nature of the industry, with huge fixed costs 

and barriers to entry, federal, state and local laws have fiercely protected 

consumers from anti-competitive consolidation of assets and ownership in the 

telecommunications industry for over 100 years.10   

For over 20 years, the City has owned, operated and regulated Click! as a 

municipal-utility, establishing service levels, rates and even setting net 

neutrality policies. State laws and federal policies support and encourage such 

public, non-profit, “municipal” utility systems. Such utility systems now 

operate in Washington state, across the USA and around the world.11 

For these reasons, Petitioner Shook respectfully requests that this 

Court grant Mr. Bowman’s request for accelerated disposition of this matter. 

 
7 RCW 43.330.530 (5) "Last mile infrastructure" means broadband infrastructure that 
serves as the final connection from a broadband service provider's network to the 
end-use customer's on-premises telecommunications equipment. 
8 RCW 43.330.530  (7) "Middle mile infrastructure" means broadband infrastructure 
that links a broadband service provider's core network infrastructure to last mile 
infrastructure. 
9 RCW 43.330.532 Findings: "The legislature finds that: (1) Access to broadband is 
critical to full participation in society and the modern economy" 
10  See 2015 Open Internet Order, 30 FCC Rcd at 5631, para. 81 n.134 (“data suggests 
that meaningful alternative broadband options may be largely unavailable to many 
Americans, further limiting the ability to switch providers. Based on the submissions 
from various commenters, it appears that between 65% and 70% of households have 
at most two options for high speed Internet access.”); see also 2010 Open Internet 
Order, 25 FCC Rcd at 17923, para. 32; Appendix C, Section II.A.1., Table 1 
(showing that, nationwide, 97 percent of households have two or fewer providers of 
BIAS at download speeds of 25 Mbps). 
11 Tacoma Council even has its own bright-line (net neutrality) regulation.  
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Delay in resolution of this issue will indefinitely deprive affected 

constituents of their right to vote, result in the loss of institutional knowledge 

associated with Click! Network’s terminated employees, and subject 

customers to suffer the potential monopolization of the public utility; In 

addition, pending lawsuits in state and federal courts contain virtually 

identical issues to this appeal, and accelerated review of this case will prevent 

inconsistent decisions at the trial court level and promote judicial efficiency.   

For these reasons, Petitioner respectfully requests that this Court 

accelerate disposition of this matter. 

II. IDENTITY OF THE PARTY 

 This response is presented by one of the Appellants, Mitchell Shook.  

III. STATEMENT OF RELIEF SOUGHT 

 Appellant requests the Court grant Mr. Bowman’s Motion to 

accelerate the disposition of this appeal pursuant to RAP 18.8 and 18.12.   

IV. FACTS RELEVANT TO MOTION 

A. Establishment Of A Municipal Telecommunications System.  

In 1996, TPU commissioned a “Telecommunications Study.” 12 The 

“study team” set out to determine if TPU might benefit from establishing “a 

modern telecommunications infrastructure.” The study asked if the greater 

Tacoma area has the “telecommunications resources necessary for business 

that may want to locate in the area?” It even cited “telecommuting” and asked, 

 
12 For a detailed history, see App. Pg. 18-19, Shook’s MSJ. “Creation of Municipal 
Utility’s Telecommunication System and Service.” 
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“How will the explosion in the Internet be handled?” The Study explained 

why the System would be built:13  
One of the most significant ways a community and its 

economic base are intertwined is through an area's infrastructure, 
As a result, the evolution of a community's economy often 
depends upon the investments it makes in its transportation 
system, power system, and-given the shift to the information age-
its telecommunication system, This study was therefore 
commissioned to investigate Tacoma's potential economic 
futures and the inter-relationship between its economic 
development and potential telecommunication system 
investments, (emphasis added). 

In 1996 Council approved Ordinance 25930  establishing a “A 

SEPARATE SYSTEM.” Article II provided for: “Establishment Of The 

Telecommunications Project As A Separate System; And Adoption Of Plan 

And System”: 14   
Section 2.1. Establishment of Telecommunication System. 
The City hereby creates a separate system of the City's Light 
Division to be known as the telecommunications system (the 
"Telecommunications System"). The public interest, 
welfare, convenience and necessity require the creation of the 
Telecommunications System, contemplated by the plan 
adopted by Section 2.2 hereof, for the purposes set forth in 
Exhibit A. The City hereby covenants that all revenues 
received from the Telecommunications System shall be 
deposited into the Revenue Fund. (emphasis added).  

“Exhibit A” of the Ordinance, included commercial broadband “Internet 

Access Service” and “high speed data” transport services.  

In July of 1996, prior to funding construction of the System, the City 

sought declaratory judgement in Pierce County Superior Court to confirm 

 
13 See App. Pg. 129 – 132, Shook MSJ. 
14 See App. Pg. 13 -15 for discussion of Ordinance 25930, also the Ordinance itself 
on App. Pgs, 83-106  see App. Pg. 106. “Ex A “Telecommunications Project.” 
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authority for TPU to establish a municipal telecommunication utility system, 

funded by TPU bonds, to provide commercial telecommunications services.  

In the City’s November 1996 Memorandum In Support of Summary 

Judgment, the City cited RCW 35.96.030 as authority for municipal funding 

of the communication utility.15 The City also cited authority for commercial 

telecommunications services in RCW 80.36.300 (5), to “Promote diversity in 

the supply of telecommunications services and products in 

telecommunications markets throughout the state.” 16 The City's 

Memorandum also cited its statutory power to provide telecommunications 

utility services —as a first-class charter city with all powers not denied by 

law, "including operating and supplying of utilities and municipal services 

commonly or conveniently rendered by cities or towns." RCW 35A.11.020.17 

The City prevailed and two Orders were issued by Pierce County 

Superior Court confirming TPU’s authority to fund and operate the 

telecommunications utility.  

City Council approved TPU’s final plan for establishing the System in 

Resolution No. 33668.18  

Click! became operational in 1998. Shortly thereafter, in April of 2000, 

Tacoma’s Mayor, Professor Baarsma, and Dr. Singleton, of University of Puget 

Sound, authored a learned paper reviewing the creations of Click! Network. Their 

scholarly study, attached as App. Pgs. 134 - 138, is entitled “Creating Capacity 

And Competition In Broadband Telecommunications: The City Of Tacoma's 

 
15 App. Pgs. 146-150. The 1996 Memorandum In Support of City Of Tacoma's MSJ,  
16 App Pg. 148 
17 App. Pg. 148. 
18 App. Pg. 108 -109 the 1997  Resolution 33668. 
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Initiative.” This paper will provide an understanding of what Click! Network is, 

and why the community created it as a public utility. see App. Pgs. 51 -52  for 

Appellant Shook’s citations from that study, as presented in a previous brief.  

This study cites the community’s need for an advanced 

telecommunications system with broadband capability and why it was viewed 

as essential. The project brought benefits in revenue diversification and 

economic growth, which, in turn, increased revenue from additional sales of 

TPU’s other utilities, water and power.19  

B. Disposal of City’s Municipal Telecommunication System.  

In the process leading up to pending privatization of Click! Network, 

there has been no appraisal of the System’s market value. There has also been 

no audit of the System’s profitability as a commercial enterprise. There was 

never a Request for Proposal (“RFP”) or any bidding for the System’s 

“surplus” assets. The entire privatization process has occurred in backrooms, 

out of the public eye, with the terms for privatization, including the vast assets 

that would be vested, which include valuable IP addresses and all available 

dark fiber, being made known only to the private company, Rainier Connect.  

Appellant Bowman’s Motion correctly identifies most of the elements 

that create urgency for accelerated review. However, one issue Bowman fails 

to cite is the potential monopolization of the System by the private acquirer.  

Click! is currently operated as an “Open Access” system, with TPU 

providing standardized wholesale rates and “packages” to the competing 

Internet Service Providers (“ISPs”). The ISPs then compete by reselling those 

 
19 App. Pgs. 134 - 138, Dr. Baarsma’s Study of Click! creation. 
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broadband packages to retail customers over the System. Since authority over 

the System is being vested in one of these ISPs, the private buyer Rainier 

Connect, it will allow Rainier Connect to destroy its competitor, Advanced 

Stream. Advanced Stream is Rainier’s only remaining competitor on the 

System. Rainier Connect has already acquired the other two ISPs. This 

conveyance will potentially facilitate a monopolization of Tacoma’s public 

broadband services over the municipal telecommunications system.20 While 

the CBTA requires Rainier Connect to continue operating the system under 

open access policies, the definition of open access is left to Rainier Connect’s 

interpretation of those terms. While the outcome is not clear, Rainier Connect 

may attempt monopolization of the system on April 1, 2020.21 

C. Legal Issues and Procedural History 

Appellant Shook agrees with the Appellant Bowman’s presentation of 

the legal issues and procedural history.   

V. GROUNDS FOR RELIEF AND ARGUMENT 

Appellant Shook supports Appellant Bowman’s motion and agrees 

that RAP 18.12 provides the Court authority to “set any review proceeding 

for accelerated disposition.”  Appellant Bowman is especially correct to cite 

 
20  The ISP Advanced Stream is a company owned by Appellant Mr. Shook. 
Advanced Stream provides ISP services, including VoIP and Email service,  to over 
9,000 customers and has operated on the System for over 20 years.  
21 See App. Pg. 154, City of Tacoma “Notice” to Advanced Stream customers, also 
App. Pg. 152, Rainier Connect’s mailers to the same customers advertising “no 
waiting for the “Cable Guy” —which is possible since Advanced Stream’s customers 
are on the same System (no truck roll or visit from the Cable Guy is required. The 
Advanced Stream customers are being switched over to Rainier Connect with a 
simple phone call under this promotion. If Rainier Connect’s first act, in assuming 
operational control, is to destroy its only competitor and monopolize the System, this  
does not portend well for the future.  
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RAP 18.8(a), for this case is a time “when it is necessary for the court to act 

swiftly, particularly in matters relating to affairs of the state or local 

government, or when irreparable harm to a party would result from delay.”  

See 3 Wash. Prac., Rules Practice, RAP 18.12 (7th ed.).   

Privatization of a municipal utility system, in violation of the public’s 

right to vote, is appropriately accelerated for prompt and expeditious review.   

There can be no doubt that Click! is a telecommunications system. By 

definition of RCW 80.04.010 (27): A "Telecommunications Company" is 

“every city or town owning, operating or managing any facilities used to 

provide telecommunications for hire, sale, or resale to the public”. See RCW 

80.04.010 (28). As a municipal utility, the System is protected from 

privatization by the public vote requirements of RCW 35.94.020.  

Justice delayed is justice denied. A review on standard appellate 

timelines will be harmful and: (1) deny the electorate their right to vote for an 

indefinite time and potentially render Appellant’s claims for injunctive relief 

moot; (2) create a risk of monopolization over the System by Rainier Connect; 

(3) result in loss of institutional knowledge in the operation of Click! from the 

termination and loss of the System’s municipal employees; (4) result in 

disclosure of confidential customer account information to a private party; (5) 

increase risk of inconsistent decisions and/or delay in similar ongoing 

lawsuits in state and federal court. For these reasons accelerated review 

should be granted.  RAP 18.12. 

A. Accelerated Review is Necessary Because Transfer Operational 
Control Over the System Deprives the Electorate from Exercising 
Their Right to Vote for an Indefinite Time.  
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Voters have a right to approve execution of conveyance of their public 

telecommunication utility system under RCW 35.94 and City Charter § 4.6.  

The City refuses to hold a municipal election, and intends to execute the 

CBTA imminently—on April 1, 2020. The City’s actions compel expedited 

review of Appellant’s claims.  

Accelerated review is necessary to resolve the question of whether 

Respondent is depriving residents of the City their right to vote on the 

privatization of Click!.  City’s actions will violate voters’ fundamental rights 

for an extended period of time.  This is an important public policy question, 

with over 200,000 people living and reside in the City, Washington’s third 

largest, and tens of thousands of residents’ voting rights would be 

compromised by a delay of the right to vote during the appellate process.   

Privatization will remove all rate control over wholesale broadband 

internet and telecommunications services. Such rates are now set by City 

Council under the City’s municipal utility code. Vesting such authority for 

setting rates solely in a private company would damage each interested voter 

in the City for the duration of appellate review.   

Thus, consistent with other appeals regarding the public’s right to 

vote, accelerated review should be granted.  See In re February 14, 2017, 

Special Election on Moses Lake School District No. 161 Proposition 1, 2 Wn. 

App. 2d 689, 413 P.3d 577 (2018) (accelerating review on whether 

constituents were denied opportunity to vote to approve a school district 

bond); see also Global Neighborhood v. Respect Washington, 7 Wn. App.2d 

354, 385, 434 P.3d 1024 (2019).  
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B. Terminating Click! Employees Will Result in the Loss of 
Institutional Knowledge. Time is Of The Essence.  

If Appellant prevails, the CBTA will be void. Without accelerated 

review it becomes more difficult if for the City to recover previously 

terminated employees necessary for the operation of Click!. As a result, 

accelerated review is warranted.  RAP 18.12. Click! is a technically complex 

system, with equipment such as core routers, provisioning systems, DNS 

servers, DHCP servers, switches, gateways, hubs, nodes, and many other 

plant assets.  The institutional knowledge of Click! employees is essential to 

operating the system. Click! employees may more easily return after only a 

few months, rather than a longer period —if this Court were to ultimately 

rules in the Appellant’s favor on the traditional timeline. Thus, accelerated 

review should be granted to resolve the issues in this appeal. 

C. Destruction of Competition May Occur With Additional Loss Of 
Institutional Knowledge Held By Other ISP, Advanced Stream. 

Click! operates as an “Open Access” system, with TPU providing 

standardized wholesale rates and “packages” to two competing Internet 

Service Providers (“ISPs”), Rainier Connect and Advanced Stream.  

These ISPs now compete on a level playing field, reselling Click!’s 

broadband “packages” to retail customers over the System. With authority 

over the System vested in Rainier Connect, Advanced Stream —Rainier’s 

only competitor on the System — could be ruined. A destruction of Advanced 

Stream would result in a loss of the support services to Advanced Stream’s 
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over 9,000 broadband customers and a monopolization of broadband services 

over the municipal telecommunications system.22  

The CBTA requires Rainier Connect to operate the System under Open 

Access Policies. The definition of “open access” seems left open to Rainier 

Connects’ interpretation.23 An abuse of such power could potentially result in 

monopolize the System on April 1, 2020.24 The loss of Advanced Stream’s 

employees’ institutional knowledge will be irreparable if too much time 

passes. Additionally, if Rainier Connect does in fact monopolize the System, 

customers of Advanced Stream may lose their essential email address and 

telephone services —which are now provided by Advanced Stream as part of 

ISP services. Time truly is of the essence in this appeal.  

VI. CONCLUSION 

Appellant respectfully requests the Court grant accelerated disposition. 

Respectfully submitted this 23rd  day of March 2020. 

     
     
 

By:      /s/ Mitchell Shook   
      Mitchell Shook, Plaintiff, Pro Se 

 
22  The ISP Advanced Stream is a company owned by Appellant Mr. Shook. 
Advanced Stream provides ISP services, including VoIP and Email service,  to over 
9,000 customers and has operated on the System for over 20 years.  
23 App. Pg. 155 – 156 . Pages from the CBTA relating to Open Access Program.  
24 See App. Pg. 154, City of Tacoma “Notice” to Advanced Stream customers, also 
Rainier Connects mailers to the same customers advertising “no waiting for the 
“Cable Guy” —which is only possible since Advanced Stream’s customers are on 
the same System (no truck roll or visit from the Cable Guy is required. The Advanced 
Stream customers are being switched over to Rainier Connect with a simple phone 
call under this promotion. If Rainier Connect’s first act, in assuming operational 
control, is to destroy its only competitor and monopolize the System, this  does not 
portend well for the future.  
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The Honorable Judge Shelly K. Speir 
  Hearing Date: January 10, 2019 
Oral Argument Requested 

IN THE SUPERIOR COURT OF PIERCE COUNTY 
OF THE STATE OF WASHINGTON 

DARREL BOWMAN, 

Plaintiff, 

v. 

CITY OF TACOMA, 

    Defendant. 

NO. 19-2-11506-3 

PLAINTIFF MITCHELL SHOOK’S 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT 

MITCHELL SHOOK,    
Plaintiff Pro Se, 

      v. 

CITY OF TACOMA,  

           Defendant. 

I. Nature of The Action and Summary of Argument

This lawsuit is about privatization of Click! Network (“Click!”), Tacoma Public Utilities’ 

fiber-optic municipal telecommunications system, without voter approval, as explicitly required 

by state law and Tacoma’s City Charter. Privatization conveys the municipal utilitiy’s entire 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

December 12 2019 4:20 PM
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Mitchell Shook, Plaintiff 
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public broadband infrastructure and enterprise, as a going concern, including all proprietary 

operational control and authority over the municipal utility’s rate setting functions.1  

Click! (the “System”) is an advanced telecommunication system, owned and operated by 

Tacoma Public Utilities (“TPU”), serving over 35,000 active utility customer accounts. The 

System’s revenues exceeded $25 million in 2018. (Shook Decl. 10/30/19 Ex. 9). 

TPU’s website describes Click!’s commercial telecommunications operations as, “one of the 

largest municipally owned telecommunications systems in the country and part of the City of 

Tacoma’s Department of Public Utilities” (Shook Decl. 10/30/19 Ex. 1, Pg. 5). 2 

Article I, Section I of the Washington Constitution provides: “All political power is inherent 

in the people, and governments derive their just powers from the consent of the governed.”  

The people have reserved full power and exclusive authority to provide final approval over 

privatization of their telecommunications system. Council’s role, essentially, is that of the 

people’s trustee, limited to negotiating the agreement and presenting the contract to voters.  

Chapter 35.94 RCW requires voter approval for disposal of any public utility works, plant, 

or system owned by it or any part thereof, or any equipment or appurtenances.  

Tacoma’s City Charter’s (“Charter” or “the Charter”) contains a similar directive, requiring 

approval by “a majority vote of the electors.” (Shook Decl. 10/30/19 Ex. 5). 

The City shall never sell, lease, or dispose of any utility system, or parts thereof 
essential to continued effective utility service, unless and until such disposal is 
approved by a majority vote of the electors voting thereon at a municipal election. 

The City has circumvented the voter approval process and declared Click!’s entire system 

“surplus,” under RCW 35.94.040. Tacoma City Council (“Council” or “City”) approved a 

Declaration of Surplus Property (“DSP”) and conveyance of ownership and control is set to 

occur in March of 2020. (Shook Decl 10/30/19 Ex. 2).  

The City also approved the “Click! Business Transaction Agreement” (“CBTA”), privatizing 

Click!’s enterprise and conveying the utilities’ customer accounts, Mr. Shook’s home services 

included. All public control over operation and rate setting for the System is lost for 40 years. 
 

1 RCW 43.330.530(3) "Broadband infrastructure" means networks of deployed telecommunications 
equipment and technologies necessary to provide high-speed internet access and other advanced 
telecommunications services to end users. 
2 RCW 43.330.530 (2) "Broadband" or "broadband service" means any service providing advanced 
telecommunications capability and internet access with transmission speeds that, at a minimum, provide 
twenty-five megabits per second download and three megabits per second upload. 
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Ironically, the City acknowledges lack of authority for disposal absent voter approval. The 

City has admitted voters alone are vested with express power to approve separation of the 

municipal utility’s public broadband enterprise. (Shook Decl. 12/12/19 Ex. 32, Pg. 1, Ln 20) 

Despite knowing3 it lacked authority, the City nevertheless abrogated voters’ rights, with an 

ultra vires declaration of surplus designed to circumvent the requirements of Chapter 35.94 RCW 

and Charter Section 4.6. (Shook Decl. 12/12/19 Ex. 32, Pg. 1, “Whereas 4.6 Requires a vote. . ” 

The statutory definition of surplus, as “not required for providing continued public utility 

service,”  was simply ignored. Vested turnkey, as a going concern, Click! will continue providing 

the same proprietary services, to the same utility customers, under the same brand, over the same 

infrastructure, only with a private company controlling rates and cashing customers’ checks.4 5 

The utility System is not surplus. The System’s assets, trademarks and customers are simply 

“changing hands,” lock, stock, barrel and brand. A state-of-the-art fiber optic municipal utility 

system, delivering essential public utility services, continuing to providing the same services to 

the same loyal utility customers, does not reflect the Legislature’s intent for “surplus.” 6 

Voters of Tacoma granted the City a privilege of operating the Department of Public 

Utilities, they were not content to divest themselves of every managerial function normally 

associated with the operation of a business concern. By charter, the people retain express power 

over disposal of their proprietary interest in the community’s municipal public utility property.  

Disposal of Click!’s equipment, infrastructure and enterprise, all acquired for the purpose of 

providing telecommunication services, and required for continuing those same services, violates 

section Charter 4.6. Such a sale is ultra vires and void, unless approved by the voters. 

In privatizing the community’s pubic broadband system, essential assets are separated, 

including “last mile infrastructure,” that single wire or “data pipeline” to a customer’s home or 

business,7 and the public’s “middle mile infrastructure,” of over 1,500 miles of fiber, cable, 

 
3 "Knowingly" is a statutorily defined term. RCW 9A.08.010(1)(b)(i) states a person "acts knowingly . . . 
when . . . he [or she] is aware of a fact, facts, or circumstances 
4 A buyer that is one of the mayor’s largest campaign contributors!~ Shook Decl. 12/12/19, Ex. 47, Pg. 6. 
5 The Business Transaction Agreement provides “WHEREAS, the Parties have mutually agreed to 
cooperate to ensure a smooth and seamless transition of the Click! Business.” Shook Decl. 11/1/19 Pg. 6 
6 The transaction includes use of the Click! trademark and brand name. Shook Decl. 10/30/19 Ex. 2. 
7 (5) "Last mile infrastructure" means broadband infrastructure that serves as the final connection from a 
broadband service provider's network to the end-use customer's on-premises telecommunications 
equipment. 
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conduits, vaults, easements and equipment, all required for accessing the services and 

applications critical for modern society. 8 9 

Recognizing the monopolistic nature of the industry, with huge fixed costs and barriers to 

entry, federal, state and local laws have fiercely protected consumers from anti-competitive 

consolidation of assets and ownership in the telecommunications industry for over 100 years.10   

For over 20 years, the City has owned, operated and regulated Click! as a municipal-utility, 

establishing service levels, rates and even setting net neutrality policies. State laws and federal 

policies support and encourage such public, non-profit, “municipal” utility systems. Many such 

systems operate in Washington, across the USA and around the world.11 

As the modern extension of telegraph and telephone, Click! is a utility system. 

Telecommunications has been a public utility since the Pacific Telegraph Act of 1860. 12 

No material issues of fact exist. This matter is properly resolved on summary judgment.13  

II. Relief Requested and Statement of the Issue 

This motion seeks partial summary judgment for declaratory relief, pursuant to CR 54(b). 

Plaintiff asks the Court to rule, as a matter of law, on the following questions:  

1. Are telecommunication assets of a municipal utility governed by Chapter 35.94 RCW or 

Tacoma City Charter 4.6 ? 

2. Does a surplus resolution facilitating privatization of an operational municipal utility 

telecommunication enterprise defeat the legislative intent for “surplus” in RCW 35.94.040, when 

the enterprise and its assets continue providing the same telecommunication services, to the same 

public utility customers, post-privatization?   

 
8 (7) "Middle mile infrastructure" means broadband infrastructure that links a broadband service 
provider's core network infrastructure to last mile infrastructure. 
9 RCW 43.330.532 Findings: "The legislature finds that: (1) Access to broadband is critical to full 
participation in society and the modern economy" 
10  See 2015 Open Internet Order, 30 FCC Rcd at 5631, para. 81 n.134 (“data suggests that meaningful 
alternative broadband options may be largely unavailable to many Americans, further limiting the ability 
to switch providers. Based on the submissions from various commenters, it appears that between 65% and 
70% of households have at most two options for high speed Internet access.”); see also 2010 Open 
Internet Order, 25 FCC Rcd at 17923, para. 32; Appendix C, Section II.A.1., Table 1 (showing that, 
nationwide, 97 percent of households have two or fewer providers of BIAS at download speeds of 25 
Mbps). 
11 Council even has its own bright-line (net neutrality) regulation. Shook Decl. 12/12/19 Ex. 34 
12 Regulation over such communication was transferred from the Interstate Commerce Commission to 
Federal Communications Commission in 1934, 47 U.S. Code § 151, § 601.  
13 Affirmation of electorates’ right to vote is curative of all ills and eliminates unnecessary litigation.  
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3. When the legislative authority of a city deems it advisable to lease, sell or dispose of a 

municipal utility’s operational telecommunications enterprise and system, or useful and 

functional in-service equipment, appurtenances, betterments and essential parts thereof, does 

RCW 35.94.020 or Charter 4.6 require voter approval of the proposed transaction?  

III. Background Facts  

The following facts are in the declarations of Plaintiff, Mitchell Shook (“Mr. Shook”), a 

taxpayer of the City, ratepayer of TPU and Click! customer, with standing to bring this action.   

A. Tacoma Public Utilities Ownership and Creation of Click! Network 

The Department of Public Utilities was established under City Charter (“Charter”) Section 

4.1. TPU is one of the largest municipally owned utilities in the Pacific Northwest.14 15  

The Utility provides four distinct public services; water, power, rail and telecommunications 

under four brand names: Tacoma Water, Tacoma Power, Tacoma Rail and Click! Network.  

TPU’s website prominently displays Click! as one of “Our Services: Power, Water, Rail, 

Click!.” see Shook Decl. 10/30/19, Ex. 1, Pg. 7 -about TPU.  

Owned and operated by TPU, Click! is an “advanced telecommunication system,” delivering 

commercial services under its own organizational structure, to approximately 35,000 TPU 

customer accounts. The System’s services were launched in 1998. 16   

Click!’s state-of-the-art, carrier-grade, telecommunications system, delivers Gigabit speed 

BIAS,  (“Broadband Internet Access Service “) over Fiber To The Home (“FTTH”) technology, 

VoIP prioritized DOCSIS 3.1 cable modem service, commercial “Metro Ethernet” data-transport 

services and cable television to customers in the in Tacoma, Fircrest, Fife, University Place, 

Lakewood and unincorporated Pierce County.17 18 

The System passes 66% of the homes in Tacoma Power’s service area with 1,500 miles of fiber 

and cable plant.19 The City describes Click! as: “This state-of-the-art technology for modern 

network architecture enables reliable and cost-efficient delivery of Gigabit internet services”.20   

 
14 Shook Decl. 10/30/19, Ex. 5. 
15 Official Statement: City of Tacoma Series 2017 Electric System Revenue Bond, p.1. 
16 “Broadband” is defined as “advanced telecommunications services” by RCW 54.16.420.  
17 TPU Annual Report p. 26 (Shook Decl. 12/12/19, Ex. 48, Also shows continues investment. 
18 Defendant’s Answer ¶23, admits point-to-point metro Ethernet broadband services. 
19 Defendant’s Answer ¶19. Pg. 4. Total mileage, admits 1,800.  
20 Admitted in Defendant’s Answer, Pg. 5, ¶22. Shook Decl. 10/30/19, Ex. 7 Click! Network 2018 Cable 
TV Annual Report -Pam Burgess to Jeff Leuders  2/28/19. See Shook Decl. 12/12/19, Ex. 57 for FTTH. 
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Like the City’s water and power utilities, Click!’s rates are set by Council and published under 

Title 12, the “Utilities” section of the Tacoma Municipal Code. Charter 4.3 allows Council to 

“revise such rates and charges as it may deem advisable for supplying such utility services.” 21  

Revenues and expenses for the System are accounted for separately, from other TPU 

operations, and appear as “Telecommunications” on TPU financial statements.  

B. Purpose in Creation of Click! Network -The Community’s Need For Broadband. 

In 1996, TPU commissioned a “Telecommunications Study.” The “study team” set out to 

determine if TPU might benefit from establishing “a modern telecommunications infrastructure.” 

The study asked if the greater Tacoma area has the “telecommunications resources necessary for 

business that may want to locate in the area?” It even cited “telecommuting” and asked, “How 

will the explosion in the Internet be handled?” Shook Decl 10/30/19 Ex. 10, Pg. 92 of 389.22 

The Study explained why the System would be built:  

One of the most significant ways a community and its economic base are intertwined is 
through an area's infrastructure, As a result, the evolution of a community's economy 
often depends upon the investments it makes in its transportation system, power 
system, and-given the shift to the information age-its telecommunication system, This 
study was therefore commissioned to investigate Tacoma's potential economic futures 
and the inter-relationship between its economic development and potential 
telecommunication system investments, (emphasis added).23 

A “Telecommunications Business Plan” was part of the study and proposed: 

Three types of telecommunications services would be offered by Tacoma City Light 
- wholesale high-speed telephony and data transport, Internet data transport, and 
cable television. Each of these services meet the growing telecommunications needs 
in the greater Tacoma area. . .. (emphasis added)  

The conclusion lamented, “one could hope that other companies would step forward.”  24 
[T]he local market has a growing need for better telecommunications access. Despite 
growing local demand, the incumbent wire line service providers have stated that their 
investments in the local infrastructure will either slow without significant rate 
increases or be halted all together. One could hope that other companies would step 
forward and create a modem telecommunications system through out (sic) our 
community but the prospects for that occurring appear dim. (emphasis added)  25  

On June 21, 1996, TPU issued a “Request for Ordinance or Resolution” seeking to:  

 
21 Defendant’s Answer, Pg. 4, ¶21 -City Council approve rates. Also see Shook Decl. 10/30/19, Ex. 8. 
22 The Purpose and Conclusion is at Shook Decl. 12/12/19, Ex. 50.  
23 Shook Decl. 10/30/19, Ex. 10, at Pg. 142 of 398 in PDF. 
24  Local Telecommunications Business Plan. Shook Decl. 10/30/19. Ex. 10, at Pg. 142 of 398 
25 Shook Decl. 10/30/19, Ex. 10, at Pg. 186 of 398 in PDF. 
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Authorize a Bond Ordinance for City of Tacoma, Washington, Department of Public 
Utilities, Light Division to clarify its legal authority to develop telecommunication 
capacity for . . . certain telecommunications services,26 

On June 26, 1996, the Board approved funding the telecommunication business plan.27 On July 

23,1996, Council approved Ordinance 25930  establishing a “A SEPARATE SYSTEM.” 

Ordinance 25930 included Article II: “Establishment Of The Telecommunications Project As A 

Separate System; And Adoption Of Plan And System”: 28   

Section 2.1. Establishment of Telecommunication System. The City hereby creates a 
separate system of the City's Light Division to be known as the telecommunications 
system (the "Telecommunications System"). The public interest, welfare, convenience 
and necessity require the creation of the Telecommunications System, contemplated by 
the plan adopted by Section 2.2 hereof, for the purposes set forth in Exhibit A. The City 
hereby covenants that all revenues received from the Telecommunications System 
shall be deposited into the Revenue Fund. (emphasis added).  

This “Exhibit A” of the Ordinance, included commercial broadband “Internet Access Service” 

and “high speed data” transport services.  

C. Summary Judgements Confirmed Authority to Establish Telecommunication System. 

In July of 1996, prior to funding construction of the System, the City sought declaratory 

judgement in Pierce County Superior Court to confirm authority for TPU to establish a 

telecommunication system to provide commercial telecommunications services. Two Orders 

were issued, confirming TPU’s authority to do so. 29 30 

In the City’s November 1996 Memorandum In Support of Summary Judgment”, the City 

cited RCW 35.96.030, which provides authority for municipal funding of communication utilities, 

as authority for the City’s proposed municipal utility telecommunication system.  

In creating Click!, the City also cited authority for commercial BIAS services in the policy 

statement of RCW 80.36.300 (5), to “Promote diversity in the supply of telecommunications 

services and products in telecommunications markets throughout the state.”  
 

26 Signed by Superintendent Klein Shook Decl. 10/30/19, Ex. 11, Pg. 28, at 224 of 389 in PDF.  
27 Resolution U-9198. Shook Decl. 10/30/19 Ex. 11, Pg. 31 or Pg. 227 of 389 total pages in PDF. 
28 See Ordinance 25930 Shook Decl. 10/30/19, Ex. 11, Pg. 197 of 389 A “Separate System.” 
29 The 12/13/96 Order determined Ordinance No. 25930 (the ''Bond Ordinance") was properly enacted. 
The 5/9/97 Order approved authority to fund the System and carry out the business plan for offering 
wholesale telecommunication service, including retail cable tv services.  Shook Decl. 10/30/19 Ex. 12, 13. 
30 The 5/20/97 Request for Ordinance stated: “Authorize the development of a broad band 
telecommunications network to improve electric utility service and improve the telecommunications 
infrastructure available to the community. This would include the business plan for a broad band 
telecommunications system and the implementation of the telecommunications system. 
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On March 20, 1997, in support of Res# 33668 to establish the System, TPU Director Mark 

Crisson wrote Council, outlining the System’s goals, saying the “Telecommunications System” 

would "Provide additional revenue to the Light Division and General Government through 

expansion of the market for telecommunications services.”31  

"Significantly enhances regional economic development and quality of life by creating 
state-of-the-art telecommunications infrastructure and providing it to all businesses and 
residences throughout the community."  

On April 8, 1997, Council approved Res. 33668. The Board followed with Resolution U-

9258, finding provision of broadband Internet to be “prudent and economical,” stating: 

WHEREAS the Light Division has retained consultants to review and analyze the 
feasibility of a broad band telecommunications systems for the Light Division's 
service area, and a business plan has been prepared for this purpose. 

WHEREAS, the Public  Utility Board hereby finds and determines that the Light 
Division's proposal for a broad band telecommunications system is in the best 
interests of the City, will serve as a public purpose, and should be approved. 
BE IT RESOLVED BY THE PUBLIC UTILITY BOARD.   
That the Board hereby approves the Light Division's proposal including the 
Business Plan for a broad band telecommunications system, and the Board 
recommends that the City Council approve a resolution to authorize the Light 
Division to proceed to implement said proposal for a broad band 
telecommunications system.. (emphasis added). (Shook Decl. 12/12/19, Ex. 75) 

Resolution 33668 identified other “utility purposes,” or benefits, that would be accomplished 

by creating Click!’s broadband system. These included revenue diversification and economic 

development, both having an important “nexus” to Tacoma Power’s role of producing energy.32 

One year later, as the project gained national attention, TPU Director Mark Crisson proudly 

wrote the Tacoma City Manager, and forwarded a national news article and stating:  

“MSNBC has written a very informative piece about Tacoma Power's Click! Network. 
It was written complete with slides of our work in progress. I know the City Council, 
as well as the Board, will be proud of this national coverage.”33 

D. Click! Network’s Commercial Telecommunication System and Operations Today 

In 2018 Click!’s total revenue exceeded $25 Million. In August 2019, Click!’s monthly 

sales were $2,116,912, with a $40,070 profit after all allocations, taxes and depreciation. 34  

 
31 Shook Decl. 10/30/19, Ex. 10, Pg. 4. (or Pg. 50, of 389 in PDF).  
32 Shook Decl. 12/12/19, Ex. 75. See first “Whereas” in Amended Resolution U-9258. 
33 Shook Decl. 10/30/19, Ex. 14 Pg.2 -Importantly, see the quote on Pg. 6: “The system is not being built 
as a cable system. We have got a multilayered business model.” - Deb Stewart Click Network. 
34 Shook Decl. 10/30/19, Ex. 9, Tacoma Power Statement 12/31/18, Click! Operational Summary 8/19 
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Click! is an FCC registered telecommunications provider, with Federal Registration Number 

(“FRN”) FRN 0007466642,35 filing Form 499 and Form 477, 36 and publishing a “Transparency 

Disclosure,” as mandated by the FCC.37  Click! provides gigabit data “transport only” services 

to the Tacoma City Library System and files FCC Form 471, allowing libraries participate in the 

Universal Service Administrative Company (“USAC”) “E-rate Program.” Click!’s USAC 

Service Provider Number (“SPN”) is SPN 143035981. 38 See Shook Decl. 12/12/19 Ex. 64. 

Click! enters into “Master Service Agreements” (“MSA”) to install “dedicated transport 

services” over the System’s municipal “communications facilities,” often in large commercial 

buildings. Examples, including CenturyTel’s, are provided in Shook Decl. 12/12/19, Ex. 62. 

“Telecommunications Installation and Service Agreements,” with multifamily dwellings, 

allow installation of “Telecommunications System” for providing “telecommunication services.”  

Owner grants Click! the right to enter and access the Premises for the purpose of 
installing telecommunications facilities in, at and upon the Premises including, but not 
limited to, all wiring, cables, conduits, electronic and other equipment, antennae, 
switches, amplifiers, filters, traps, signal receiving/scrambling/decoding equipment, key 
lock box(es) and key(s), and any additional equipment that may be requested for 
provision of . . .telecommunication services at the Premises (“Facilities” and collectively 
“Telecommunication System”). (emphasis added) (Shook Decl.10/30/19, Ex. 17). 

Click! holds a Franchise Agreements for Pierce County and the Cities of Tacoma, Fife, 

Lakewood, Fircrest, University Place and Puyallup. (Shook Decl. 12/12/19, Ex. 30). 

Click!’s Pierce County “Telecommunications Franchise” is Ordinance No. 2004-43: 
Telecommunication Franchise To The City Of Tacoma, . . . Light Division, For A 
Telecommunications Network In Pierce County To Be In The Public Interest;  

The Puyallup Telecommunications Ordinance grants City of Tacoma rights:  

To Construct, Maintain, Operate, Replace And Repair A Telecommunications 
Network, In, Across, Over, Along, Under, Designated Public Rights-Of-Way.39 

E. Planned Conveyance of Click! Network’s Commercial Telecommunication System. 

On Nov. 5, 2019, Council approved the CBTA and Indefeasible Right of Use (“IRU”) 

 
35 Click! Network Disclosure and FRN, se, Pg. 283/389 of PDF. 
36 Shook Decl. 10/30/19, Ex. 15 All facilities-based providers are required to file data with the FCC twice 
a year (Form 477) on where they offer Internet access service at speeds exceeding 200 kbps in at least one 
direction. See Who Files What: available at  https://www.fcc.gov/general/broadband-deployment-data-
fcc-form-477 
37 Click! FCC Form 477 see Shook Decl 10/30/19 Ex. 15, also available at https://perma.cc/9T9T-L4FL  
38 Shook Decl. 10/30/19 Ex. 15, Pg. 7, Library Funding info at  https://www.usac.org/sl/default.aspx   
39 Shook Decl. 12/??/2019 Ex. 79 
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agreement (the “Agreements”) to privatize Click! by transferring ownership and operations of the 

enterprise to Rainier Connect, a private company.40  see Shook Decl. 12/12/19 Ex. 39. 

Privatization transfers an active, in-service, municipal utility enterprise. It vests all proprietary 

operational interests in the System. Assets essential for continued provision of BIAS services to 

TPU’s customers would be separated and conveyed for up to 40 years.  

All franchises agreements, contracts, warranties, operating rights, active customer account 

information, billing and bank payment details would be vested. All electronic equipment, software, 

provisioning systems, DNS servers, DHCP servers, 41 Caching servers,  routers, hubs, nodes, 

trademarks, IP addresses, head end equipment, customer premise equipment, trucks, brand name, 

other critical assets and infrastructure are included. (Shook Decl. 11/1/19, Pg. 12)  

It is undisputed that privatization removes all Council control over the System’s rates going 

forward, leaving the System’s customers without protection from future rate increases. 

IV. Argument  

This motion is based on the pleadings, declarations and evidence filed under this cause. 

Summary Judgement Standard: With only questions of law, summary judgment is appropriate 

under CR 56(b). When moving party shows “no issue as to a material fact," Scott v. Pacific West 

Mountain  Resort, 119 Wn.2d 484, 502-03 (1992), “the burden shifts to the non-moving party” to 

establish facts to be proven at trial. Young v. Key Pharmaceuticals, Inc., 112 Wn.2d 216, 225 

(1989). The non-moving party must offer specific facts, not bare allegations. Baldwin v. Sisters 

of Providence, 112 Wn. 2d 127, 132 (1989). Conclusory assertions do not preclude summary 

judgment. Grimwood v. University of Puget Sound, Inc., 110 Wn. 2d 355, 359-60 (1988).  

A. Click! is A Municipal Utility System Providing Municipal Utility Service. 

By resorting to RCW 35.95.040, to surplus Click!, the City admits the System is a municipal 

utility, regulated by Chapter 35.94. The plain meaning of the terms “utility” and “system” seem 

obvious; but, if further definition is desired, courts may “look to standard English language 

dictionaries.” North Pacific Ins. Co. v. Christensen, 143 Wn.2d 43, 48, 17 P.3d 596 (2001)  

 
40 Ironically, to say the least, Rainier opposed Click!’s creation in 1996. Shook Decl. 12/12/19 Ex. 47. 
Also, a hearing on an Ordinance to convey the Click! Franchise Agreement was held on 12/10/19. Shook 
Decl. 12/12/19, Ex. 63 
41 DNS is Domain Name Service and Domain Name Servers, DHCP, Dynamic Host Configuration 
Protocol) The automatic assigning of IP addresses 
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Black’s Law Dictionary’s defines “public utility” as, “a company that provides necessary 

services to the public, such as telephone lines and service, electricity and water.” 42 43  

Merriam Webster provides, “system” is “a regularly interacting or interdependent group of 

items forming a unified whole.” Click! assets, represented by over 2000 pages in the CBTA and 

IRU Agreements,44 constitute a telecommunication system. Click! is a “Public Utility System.” 

U.S. Code and Washington State statutory definitions confirm Click! is a municipal “utility” 

The 1996 Telecommunications Act provides, at 47 USC § 224(a)(1): “Utility.”  

The term “utility” means any person who is a local exchange carrier or an electric, 
gas, water, steam, or other public utility, and who owns, or controls poles, ducts, 
conduits, or rights-of-way used, in whole or in part, for any wire communications. 

Our State Supreme Court’s defines “public utility” as a service that will “subserve a public 

use.” Also, “The crucial and final test is, does the use--utility--subserve a public purpose; does it 

furnish a natural need of the city or its citizens; does it contribute to his comfort, prosperity, or 

happiness?” Winkenwerder v. City of Yakima, 52 Wn.2d 617, 328 P.2d 873, (1958). Under 

Winkenwerder’s “crucial and final test,” Click! is undoubtedly a utility. 

In Bremer, the high court defines utility:  

[T]he statute specifically names a long list of utilities, but does not specifically 
mention wharves and docks. But the statute also says, 'or any similar or 
dissimilar utility or system.' This, we think includes any kind of utility in whose 
operations the public has an interest, that is to say, any public utility”                               
see Bremerton v Bremer, supra 

B.  Creation of Municipal Utility’s Telecommunication System and Service. 

The term “Telecommunications” replaced “telephone” and “telegraph” in Title 80 RCW 

under the Laws of 1985. See Ch. 450, Sec. 13, Pgs. 1978 -1995, or Shook Decl. 12/12/19 Ex. 61.  

Click!’s municipal telecommunications system45 was carefully conceived, constructed and 

paid for by TPU, for the express purpose of providing broadband services to TPU customers.  

 
42 Black’s Law Dictionary Eleventh Edition 2019 P. 1859 
43 Click! enables “telephone service.” The transmitting and receiving ordinary-language messages is 
widely accomplished with Voice Over IP Protocol (VoIP) service, a disruptive technology rapidly 
replacing traditional switched telephone technologies. Click! offers a “Voice Package”, or VoIP with QoS 
(“quality or service” features). that prioritize “data packets.” Click!’s telecommunication system allows 
services that are the modern equivalent of the “telephone.” Shook Decl. 12/12/19, Ex. 44 
44 Shook Decl. 11/1/2019, Ex. 29 
45 Click! is a “telecommunication system” see Shook Decl 12/12/19 Ex. 59 Decl. of Terry Dillon. 
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City’s Ordinance No. 25930 created Click! upon municipal authority to supply “utility 

services.” The City intended to establish utility services. The Ordinance provides, “WHEREAS 

RCW 35A.11.020 authorizes the City to operate and supply utility and municipal services 

commonly or conveniently rendered by cities or towns.” 46 (Shook Decl. 10/30/19, Ex. 11, Pg. 4) 

Prior to constructing Click!, to confirm legal authority for commercial municipal utility 

telecommunication services, the City brought suit for declaratory judgement in Pierce County 

Superior Court and succeeded, in 1996 and 1997, in obtaining two approving Orders. 47 48 

In all the briefing supporting the proposed system, City cited federal, state, and local 

statutory and judicial authority, as allowing construction and operation of a municipal utility 

“Telecommunications System” The “Introduction” of the City’s brief stated:    

The City of Tacoma (the "City") brought this declaratory judgment class action 
under RCW 7.24 and 7.25 and CR 23(8)(2) to confirm its authority to issue bonds 
for the purpose of constructing and operating a telecommunications system 
consisting of a hybrid fiber coaxial network (the "Telecommunications System"). 

The City’s April 14, 1997 Memorandum in Support of Summary Judgment shows the City 

created a “Telecommunication System” as a municipal utility. See Shook Decl. 12/12/19 Ex. 30 

Click!’s a "Telecommunications Company," operating a municipal telecommunication 

system, providing telecommunication services. RCW 80.04.010 (27). A "Telecommunications 

Company" is “every city or town owning, operating or managing any facilities used to provide 

telecommunications for hire, sale, or resale to the public”. See RCW 80.04.010 (28). 49 50 

Thus, any city or town operating facilities used for transmission of information by wire, or 

optical cable, is a telecommunications company. This is exactly what Click! Network is: “a 

facility for transmission of information by optical cable or similar means.” 51 

 
46 The bond was payable solely by TPU (not general government). Shook Decl. 10/30/19 Ex.11 
47 Pierce County Case No. 96-2-09938-0, City Of Tacoma v Taxpayers and Ratepayers of Tacoma.  
48 City’s 11/5/96 Memorandum In Support Of Motion For Summary Judgment. Shook Decl 10/30/19, Ex. 
12, Ex. 13. See Section I, of the City’s brief. These Summary Judgement Orders confirmed City’s 
authority to establish a “Telecommunication System.”   
49 The Public Service Commission, now the UTC, regulates utilities with strong police powers under 
RCW 80.04.470: “Commission to enforce public service laws. Police power.” 
50 see RCW 54.16.005 “Telecommunications” has the same meaning as contained in RCW 80.04.010. 
51 RCW 35.99.010 “Telecommunication Systems” are not cable service or cable television systems.. 
Telecommunication systems are operated under Master Permits. Section (3) "Master permit" “A master 
permit does not include cable television franchises” (7) "Telecommunications service" means the 
transmission of information by wire, radio, optical cable, electromagnetic, or other similar means.  
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1. Telecommunications Companies are Public Utilities. 

Common law and statutory definitions of “Public utilities” are synonymous with “public 

service.” By all definitions, Click! is a “public utility” and a “public service company.”  

Click! is a "public utility" under RCW 36.87.140:  
The term "public utility" as used in this section shall include utilities owned, 
operated, or maintained by every gas company, electrical company, telephone 
company, telegraph company, and water company whether or not such 
company is privately owned or owned by a governmental entity. 

Public utility and “public service company” share the same definition: 

RCW 80.04.010 (23) “"Public service company" includes every gas company, 
electrical company, telecommunications company, wastewater company, and 
water company.”52  

The Public Service Commission Law, defined a “public service company.”53 

Rem.Rev.Stat. §10344, The term 'service' is used in its broadest and most 
inclusive sense. The term 'public service company' includes every common carrier, 
gas company, electrical company, water company, telephone company, telegraph 
company, wharfinger and warehouseman, as such terms are further defined . . .. 

Inland Empire Rural Electrification . v. Department of Public Service, 199 Wash. 527, (1939)  

Click! is a “utility,” as a “communications utility, with its vast underground infrastructure:  

"Communication utility" means any utility engaged in the business of affording 
telephonic, telegraphic, cable television or other communication service to the 
public in all or part of the conversion area and includes telephone companies and 
telegraph companies as defined by RCW 80.04.010.   (Quoting RCW 35.96.020) 

3.  Telecommunications Has Been Defined as A Public Utility in Washington Since 1909. 

Railroads were the first regulated utility in Washington State, in 1905, under the Railroad 

Commission. 54 Telecommunication was the second utility to be regulated, in 1909, also under 

the Railroad Commission. 55  

The Railroad Commission became the “Public Service Commission” in 1911, with a "Public 

service company" including every “gas company, electrical company, water company, telephone 

company, telegraph company.” See Session Laws of 1911, Ch. 117, Pg.538.56  

 
52 Municipal utilities are except from Title 80 RCW -“Public Utilities” Tacoma enjoys “home-rule.” 
53 1911, Ch. 117, Pg 546, also Shook Decl. 12/12/19 Ex. 35, Pg 5. 
54 Railroad Commission was established by the Session Laws of 1905, Ch. 81, Pg. 145.  
55 The U.S. Interstate Commerce Act of 1887 regulated railroads and preceded Washington state’s Laws 
of 1909, Ch. 93. Sec. 3 Pg. 192, 196, which did: “authorize the commission to regulate telephone and 
telegraph companies and their rates and charges, to prevent discrimination and extortion by such 
companies; and to authorize the Railroad Commission of Washington to make all necessary rules.”” 
56 Since 1961 UTC has regulated utilities an under Title 80. RCW. See 1961 c 14 § 80.01.010 
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As an advanced “telecommunication system” and “enterprise” of TPU, generating over $25 

million in revenue, providing a necessary “public service” to over 35,000 TPU utility accounts, 

Click! meets every definition of a “public utility system.”  

4.  An Attorney General’s Opinion, Professor Brown’s Definition and Eminent Domain. 

The AGO finds “Telecommunications businesses are public utilities.” See Authority Of 

Cities, Towns, And Counties To Provide Telecommunications Services. AGO 2003 No. 1157 

Consider Professor Richard E. Brown’s definition of public utilities. He wrote the book on 

public utilities, Business Essentials for Utility Engineers, and is a Fellow of the Institute of 

Electrical and Electronics Engineers (IEEE), with BSEE, MSEE and PhD degrees from the 

University of Washington in Seattle, an MBA degree from the University of North Carolina at 

Chapel Hill, and as a registered professional engineer, Prof. Brown defines “public utility” as:  

Public utilities provide essential services to society. Because of their 
importance, legal precedent has upheld the need for specialized government 
oversight of these businesses to ensure that safe and reliable utility services 
are widely available for rates that are reasonable and non-discriminatory. 58   

Public utility services are often established via eminent domain and possess natural 

monopoly characteristics, with “pricing power,” thus creating a need for regulation. 59 60 61 

Click! fits the definition of “public utility,” with a brand is organized as a “system,” holding 

itself out 62 to supply telecommunication and data transport services to a class of TPU ratepayers, 

subject to special governmental regulation, both at the local and state levels. 63 64 
 

57 Attorney General Opinions are “entitled to great weight.” See Five Corners Family Farmers v. State, 
173 Wn.2d 296, 308, 268 P.3d 892 (2011)  
58 Dr. Brown has provided consulting services to most major utilities in the United States and many 
around the world, is a frequent instructor, having taught courses in eleven countries, and is an adjunct 
professor at North Carolina State University. Shook Decl. 12/12/19 Ex. 40 Pg. 4 
59 Large fixed costs are associated with establishing public-utilities, like a telecommunication system, act 
as a barrier to entry, creating a “natural monopoly” with “pricing power” -or the ability to unfairly raise 
rates, since demand is “inelastic.” Buyers, needing the service, have little choice but to pay .  
60 Telecommunication companies are regulated in Washington State under Chapter 80.36 RCW; however, 
in deference to municipal control, RCW 80.04.500 expressly provides Tacoma with home-rule authority 
for most of the provisions of Title 80 RCW. As a result, rates and policy for Click! are set by Council.  
61 Broadband service is generally a monopoly in the USA. Shook Decl. 12/??/19, Ex. 46, also “market for 
local access to broadband tends to be a “natural monopoly.”  See WI-FI Everywhere: Universal 
Broadband Access as Antitrust and Telecommunications Policy Hannibal Travis American University 
Law Review, Vol.55 Issue 6 (2006) Shook Decl. 12/12/19, Ex. 51 
62 See Shook Decl. 12/12/19 Ex. 42 Click! holds itself out as providing Broadband Telecommunications 
services. Also see RCW 54.16.005 (4) as “the provision of telecommunications services or facilities for 
resale by an entity authorized to provide telecommunications services to the general public and internet 
service providers.” 
63 Council fixes Click! rates and policies. The State also regulates broadband under RCW 19.385.020. 
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Constructed upon 140 years of the City’s municipal infrastructure, established under broad 

eminent domain authority, as represented in the many easements, conduits, vaults and facilities 

underlying the utility system, Click! further fits the definition of a utility.65  

The City has broad power, “to condemn land and other property and damage the same for 

such and for any other public use.” As a utility, City “may acquire, construct, purchase, condemn 

and purchase, own, operate, control, add to and maintain lands, easements, rights-of-way.” As a 

telecommunication company, “The right of eminent domain is hereby extended to all 

telecommunications companies organized or doing business in this state.” 66 

To sum it up, a “municipal public-utility” is a non-profit enterprise, holding itself out under a 

brand or system to supply a “public service” to a specific class of customers, subject to special 

governmental regulations that insure equitable, non-discriminatory, prices and practices.67  

5.    Invention of Broadband and Reemergence of Municipal Communications Utilities. 

At the dawn of the telecommunication age, municipal communication utilities were very 

commonplace. In 1907 the U.S. Census Bureau did a Special Report on Telephones and found 

over 580,000 non-profit community lines operated by “Mutual Systems,” “Cooperative 

Associations” and “Farmer Lines” across the nation.68 History shows AT&T crushed such 

competition and monopolized this industry, but was broken up in 1984. With subsequent federal, 

state and local governmental support, the public is regaining control of essential communication 

facilities.69 A revival of municipal ownership of telecommunication utilities is unfolding. 70  

Anacortes, Washington, is an example of a municipal telecommunication utility regaining 

control of such services. Anacortes now offers retail broadband utility service alongside their 

water utility. Their first customer was recently installed. (Shook Decl. 12/12/19 Ex. 58, Pg. 8) 

 
64 Answer, Pg. 6 ¶33. Admits Click! “partners” with local ISP “partners” to provide internet service.  
65 Transferring City’s “police power” of eminent domain, juris privati, is likely unconstitutional.  
66 Eminent domain authority for a City is found in the Session Laws of 1893, Ch. 84, Sec.1, Pg. 189, now 
RCW 8.12.030, for a utility in RCW 35.84.020, and a “telecommunications company,” RCW 80.36.010.  
67 A “public service” is a service “holding itself out, expressly or impliedly, to supply its service or 
product for use either by the public as a class or by that portion of it that can be served by the utility” 
Inland Empire Rural Elect. v. Dept. of Public Service of Wash., 199 Wash. 527, 537, 92 P.2d 258 (1939) 
68 Shook Decl. Ex. 58, Pg.1 Department Of Commerce: The Census on Telephones: 1907 
69 Shook Decl. 12/12/19, Ex. 49. A Brief History of American Telecommunications Regulation. 
70 The Telecommunications Act of 1996 created broad opportunities for municipal ownership.   
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Click! is a public utility,  by common language definitions, regulatory statutes, numerous 

municipal utility examples, the Attorney General’s opinion, 500 years of case/common law, all 

of which confirm that a municipal telecommunications business, affected with a public interest, 

subserving a public need, exercising police power of eminent domain and rate setting, standing at 

the gateway of commerce, subject to public regulation, holding itself out expressly for supplying 

essential public services, devoted to public use and operated for the common good and benefit of 

Tacoma Public Utility ratepayers, is subject to an approving vote of the people. As the high court 

found, in State v. Kuykendall, 137 Wash. 602, 243 P. 834, (1926)71  

[I]f in the beginning or during its subsequent operation the pipe line was devoted 
by its owner to public use, and if the right thus extended to the public has not 
been withdrawn, there can be no doubt that the pipe line is a public utility. 

6.    Additional Utility Functions, Utility Purpose and Utility Benefits.  

Click! offsets TPU’s telecommunication costs, provides revenue diversification,72 and spurs 

economic development, all of which increases revenues for TPU’s other utilities,73 increasing 

profits and lowering rates for all Power customers. Click! is a utility with a true nexus to Tacoma 

Power’s primary purpose.74 75 

The community, at large, benefits from lower broadband rates due to competition in the 

market for broadband services. Competition between Click!’s Internet Service Providers 

(“ISPs”) partners, over Click!’s open access system, results in fierce competition for Comcast. 

This results in lower rates for the region. All of which spurs economic growth and serves to 

benefit TPU’s other utility purposes. 76  77  78 

 
71 Drawing on Budd v. People, 12 S.Ct. 468, 143 U.S. 517, 36 L.Ed. 247 (1892), quoting Munn v. Illinois, 
94 U.S. 113, 24 L.Ed. (1877).  
72 Similarly, Chattanooga’s Electric Power Board (“EPB”) experiences savings. In the 2017 annual report, 
EPB announced: “Lower Power Rates: Because EPB Fiber Optics pays such substantial allocations and 
access fees to EPB Electric Power, the electric system has been able to avoid a significant electric rate 
increase. As a result, all electric customers are enjoying lower electric rates regardless of whether they are 
EPB Fiber Optics customers or not.” Shook Decl 12/12/19 Ex. 38. 
73 This provides a “sufficiently close nexus to the purpose and object” of TPU’s non-telecommunication 
utilities, water and power. City of Tacoma v. Taxpayers of Tacoma, 108 Wn.2d 696 (1987). 
74 The threshold for nexus is quite low. Utility buying art to beautify its own facilities was sufficient nexus; 
but, utility could not buy art to benefit the general public. “Such projects beautify employee workspaces and 
customer service areas and thereby helped increase the efficiency of workplace operations and acted to the 
benefit of City Light.” Okeson v. City of Seattle, 130 Wash. App. 814, 125 P.3d 172 (2005) (Okeson II). 
75 Chattanooga, Tennessee operates an electric provider known as the Electric Power Board (EPB). In re 
City of Wilson, North Carolina, 30 FCC Rcd. 2408, 2015 WL 1120113, at *7 (2015) 
76 Shook Decl. 12/12/19, Ex. 52, see Harvard Study on Broadband confirming lower prices. 
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C. Municipal Utilities Commonly Provide Telecommunication Utility Services  

“The municipal corporation is allowed to go into the business only on the theory that thereby 

the public welfare will be subserved.” Springfield Gas & Elec. Co. v. Springfield, 257 US 66 - 

Supreme Court 1921.Municipal communication systems, owned and operated by non-profit, 

community entities, commonly provide broadband services in the modern era. 79  

Mr. Shook’s report, A Sampling of Municipal Broadband Utilities in the USA (2019), 

reviews  25 such utilities, with a short “description” of each utility’s services, taken directly from 

each utility’s own website. Please See Shook Decl.10/30/19 Ex. 18. 

Kansas Municipal Utilities (“KMU”) represents 178 cities and communities that have 

decided municipal utilities are the best choice for providing electricity, natural gas, water, sewer 

and telecommunications services. The KMU website states: 

Kansas has a long history of municipal utility operation. When private business 
would not or could not serve the utility needs of its citizens, city governments 
stepped up to provide essential utility needs – electric, gas, water, wastewater, 
stormwater, and telecommunication services. These community-owned 
utilities are municipal by choice. (Emphasis added)80  

1.     Washington’s Public Utility Districts Operate Telecommunication Utilities.81  

Courts may interpret a statute by looking to “other statutes dealing with the same subject 

matter.” The PUD statues are related statutes and helpful when “read together and harmonized.” 

Harmon v. Dept. of Social and Health Services, 134 Wn.2d 523, 530, 951 P.2d 770 (1998)  

Municipal ownership and operation of telecommunication systems is common in Washington 

State. Public Utility Districts (“PUDs”) are non-profit municipal corporations organized to 

 
77 Defendant’s Answer, Pg. 6, ¶33. admits competition between local Internet Service Providers. 
78 See City of Wilson, North Carolina Petition for Preemption of North Carolina General Statute Sections 
160A-340 et seq. et al., Memorandum Opinion and Order, 30 FCC Rcd 2408, 2434, paras. 52-54 (2015) 
(Municipal Broadband Preemption Order) (finding Time Warner Cable’s rates lower in Wilson than in 
other areas of North Carolina and that Time Warner Cable improved its BIAS speed offerings after 
Wilson entered the market) 
79 The Executive Office of the President: Community-Based Broadband Solutions The Benefits Of 
Competition And Choice For Community Development And Highspeed Internet Access. (2015) Shook 
Decl. 10/30/19 Exhibit 21, Pg. 14, 15.  
80 KMU website, last accessed 11/19/19, available at  https://www.kmunet.org/page/Benefits?  Also 
available at Perma Link  https://perma.cc/8FDZ-XX8D and as Shook Decl. 10/??/19 Ex.  
81 See RCW 54.04; also Wash. Natural Gas Co. v. PUD 1, 77 Wn.2d 94, 97, 459 P.2d 633 (1969).  
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provide public utility services. With less authority than charter cities like Tacoma, fourteen 

PUDs currently operate telecommunication “utility” systems across our state.82 83 84 

Washington’s UTC considers broadband a “utility.”85 (Shook Decl. 12/12/19 Ex. 41 Pg.1). 

PUDs recognize broadband is “utility service,” vital to education, economic growth and 

employment.”86 Kitsap County PUD calls “Broadband” a “utility.” 

PUDs were formed in 1930 to provide equitable access to modern utilities for 
Washington's communities. Today, this includes broadband 
telecommunications. Watch our video to see how Kitsap PUD is continuing 
the mission and working to bring this essential utility to all of Kitsap's 
communities. (emphasis added). 

Municipal broadband utilities are defined in Title 54, RCW -Public Utility Districts, in RCW 

54.16.420 “Retail internet service.” (1)(a) "Broadband" means high-speed internet access and 

other advanced telecommunications services.87 (b) "Broadband network" means networks of 

deployed telecommunications equipment and technologies necessary to provide broadband.  

PUDs are regulated, under RCW 54.16.420(15): “A public utility district providing retail 

internet service must separately account for any revenues and expenditures.” RCW 54.16.330, 

rates may not to be “discriminatory or preferential,”: Provision of Telecommunications Services:  

 (2) A public utility district providing wholesale or retail telecommunications services 
shall ensure that rates, terms, and conditions for such services are not unduly or 
unreasonably discriminatory or preferential.  

Regulation of PUD broadband utilities demonstrates Click! is also a utility, providing 

essential utility services. Chapter 35.94 RCW applies to such municipal utility assets. 88  

D. The City’s Telecommunication System Provides Essential Utility Services. 
 

82 See RCW 54.16.330(1)(a) A public utility district . . . may construct, purchase, acquire, develop . . . 
operate, and maintain any telecommunications facilities . .  
83 First class cites conferred with an omnibus grant of power under RCW 35.22.570 .  
84 “district is publicly owned and operated and that it has no profit motive." Snohomish County Pub. Util. 
Dist. 1 v. Broadview Television., 91 Wn.2d 3, 8-9, 586 P.2d 851 (1978) 
85 The Australia’s Commonwealth has funded a National Broadband Network. Every Australian will have 
access to 100 Mbps service. 11 million homes are now ready to connect. Shook Decl. 12/12/19 Ex. 60.  
86 Shook Decl. 12/12/19 Ex. 38. Washington PUD Association (“WPUDA”) website, last accesses on 
11/23/19 “Widely available and reliable access to broadband service is important to our state’s economic 
health, access to education and essential services, and quality of life. Public utility districts play an 
important role in connecting communities by providing access to high-speed broadband service.” 
87 See 47 U.S. Code § 1302 (d)(1) The term “advanced telecommunications capability” is defined, without 
regard to any transmission media or technology, as high-speed, switched, broadband telecommunications 
capability that enables users to originate and receive high-quality voice, data, graphics, and video 
telecommunications using any technology. 
88 Click! services were conceived as a “utility purpose.” Shook Decl. 12/12/19, Ex. 30, Pg. 10, 11. 
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Broadband is commonly considered an essential utility.89 State, federal and local public policy 

support broadband as a municipal utility service. 90 The City describes its own “Mission” in 

provision of these services as “vital to our quality of life.” (Shook Decl. 12/12/19, Ex 48, Pg. 8). 

Washington state’s “Broadband Office,” established in 2019, with “AN ACT Relating to 

expanding affordable, resilient broadband service to enable economic development, public 

safety, health care, and education” see RCW 43.330.532 Broadband office—Established:91 

The legislature finds that: (1) Access to broadband is critical to full participation in 
society and the modern economy provides a public benefit to the citizens of 
Washington by enabling access to health care, education, and essential services, 
providing economic opportunities, and enhancing public health and safety.  Id. 

In RCW 43.330.400 the Legislature found broadband technology advancements:  
[E]enhance economic development and public safety . . . improved health care, 
access to consumer and legal services, increased educational and civic participation 
opportunities, and a better quality of life for the state's residents.  

In July 2019, Pierce County Council passed a Resolution stating: 
"Broadband" - forms the basis of an essential 21st Century infrastructure in our 
digital world and economy. It is vital to the economic development and quality of 
life for the residents, businesses and institutions of Pierce County and throughout 
Washington.   (see Shook Decl. 12/12/2019 Ex. 37, and for Resolution see Ex. 54)  

Pierce County Council’s 2019 Broadband Study concluded: 
Broadband is essential, much like education, electricity, and water or sewer. It has 
become a primary enabler of economic mobility and prosperity, a “fourth utility” Id 

Federal policy supports municipal communications.92 Benefits are widely known and broadly 

promoted. Like roads, broadband is essential infrastructure for a modern economy. Broadband is 

a core utility for households, businesses and community institutions.93 94 

 
89 See 47 U.S. Code § 1301 (2) “Continued progress in the deployment . . . of broadband technology is 
vital to ensuring that our Nation . . . continues to create business and job growth. 
90 RCW 80.36.630 (c) "Broadband service" means any service providing advanced telecommunications 
capability, including internet access and access to high quality voice, data, graphics, or video. 
91 See RCW 43.330.532 – Findings 2019 c 365 The legislature finds Broadband (2) “serves a fundamental 
governmental purpose and function and provides a public benefit to the citizens of Washington. Also,  
92 See 47 U.S. Code § 1301 (4)”The Federal Government should also recognize and encourage 
complementary State efforts to improve the quality and usefulness of broadband data and should 
encourage . . . the continued growth of broadband services . . . for the . . . the Nation.  
93 Shook Decl. 10/30/19, Ex. 21, see generally Report from the executive office of the president: 
Community-Based Broadband -The Benefits Of Competition And Choice For Community Development 
And Highspeed Internet Access. (January 2015). 
94 Shook Decl. 10/30/19 Ex. 22, Pg. 3 -see generally A Light in Digital Darkness: Public Broadband after 
Tennessee v. FCC 20 Yale J. L. & Tech. 311 (2018). 
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“Today, broadband is taking its place alongside water, sewer and electricity as essential 

infrastructure for communities”. Quoting USDA Report  (Shook Decl. 10/30/19, Ex. 23). 95 
Broadband is crucial for increased health, educational and economic opportunities, 
as well as for job and business creation and growth. Broadband can help close the 
digital divide between rural and urban communities. (USDA Rural Development’s 
Rural Utilities Programs website, last visited 10/30/19) 

E. Click! is a Municipal Utility “System Requiring a Vote under Charter 4.6 

Charter 4.6 requires a vote upon disposal of a “System.” Click!’s services are not general, 

sovereign, government functions, provided for the common good of the general public at large, 

to customers who do not request service. Click! is a municipal utility enterprise, providing 

proprietary public utility services for the benefit of the Utility and its customers. 

That Click! is a “System,” operating under an “organizational structure,” with a general 

manager providing oversight, is important to note. 96 The “proprietary” services Click! provides 

define Click! as an “enterprise.” An enterprise is a system.97 (Shook Decl 12/12/19, Ex.26) 

Click!’s services are provided, as a proprietary function, to the Utility’s customers.  

In the context of utilities, the focus is on whether the utility "operates for the benefit of 
its customers, not the general public," or, stated differently, whether it "will [provide 
service] to a customer that does not request service." Okeson, 150 Wn.2d at 550. If it 
operates to serve customers, a utility is serving a proprietary function. 

City of Wenatchee v. Chelan County Public Utility District, 181 Wn.App. 326, (Div. 3 2014) 
Washington decisions have held that the operation of a water system or other utility 
serving billed customers is a proprietary function. Russell v. City of Grandview, 39 
Wn.2d 551, 553, 236 P.2d 1061 (1951)  

F. The City Confirms Click! is Part of a Utility by Taxing it as a Utility. 

Further admission is found in the City’s organization, labeling, treatment and Taxation of 

Click!, which show the City has consistently demonstrated its expressed intention that Click! is a 

public utility “system.”98  

The Washington Constitution provides, in Article VII Section 5: Taxes, How Levied, that “ 

every law imposing a tax shall state distinctly the object of the same to which only it shall be 

 
95 Shook Decl. 10/30/19, Ex. 23. USDA Rural Utilities Service - Telecommunications Programs: 
96 Shook Decl. 10/30/2019, Ex. 9, Pg. 3  
97 “Enterprise” is a “a business organization,” also, “a systematic purposeful activity.” “Systematic” is 
“relating to or consisting of a system. Merriam-Webster.com Dictionary Accessed 11 December 2019 
98 Shook Decl. 10/30/19, Ex. 17, Showing the $629,716. The City Website states: “City Utility Tax” 
refers to a tax on public service businesses, including businesses that engage in telecommunications 
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applied.” The City’s collects a 7.5%  “utility tax” on Click! activities, including broadband 

revenue, as a “public utility.” In 2018 this tax amounted to $629,716 on broadband alone.99  

The City’s taxation of Click! as a public utility, shows an express intent that Click! is a 

public utility. The City’s taxation policy, City Charter 4.4, allows taxation “upon any of the City-

operated utilities.” By collecting the City’s B&O “utility tax” on Click!’s broadband services, 

City demonstrates for the Court that Click! is a utility in Tacoma. (Shook Decl. 10/30/19, Ex. 9).  

Tacoma’s utility tax rate increased, from 6% to 7.5%, by Proposition 3. It was a “utility tax 

increase,” and Click!’s tax rate increased accordingly. More evidence that Click! is seen as a 

utility. (Shook Decl. 12/12/19 Ex. 56, Pgs. 3, 4, 6) (Shook Decl. 10/30/19 Ex. 16).  

Tacoma’s website provides: “Tax Classifications: Business income is reported under a tax 

classification depending on the type of business activity.” Click!’s “Business Activity” is a 

“utility” under the City Tax Code. (Shook Decl. 12/12/19 Ex. 56, Pg. 3). 

G. Laws of 1917 and Origin of Right To Vote on Separation of Municipal Utility Assets. 

Struggles between private and public interests over municipal utility assets are nothing new. 

The instant case is a good example of why the laws of 1917 were established. Private interests, 

who might benefit from privatizing municipal utilities, are held in check by the vote.  

The contemporaneous events, surrounding enactment of the 1917 statute, inform the Court 

of the Legislature's intent in requiring voter approval for privatization. A central figure in the 

“public power struggles,” between public and private utilities, was the Honorable Homer T. 

Bone, Chairman of the 1925 Tacoma City Charter Committee that provided Charter 4.6’s 

protective vote. His speech, during his 1932 senate campaign, provides context for interpreting 

RCW 35.94 and Charter 4.6.100  (Shook Decl. 12/12/19, Ex. 67, Pg. 6). 

The power trust of this nation has junked every standard of decency in its dealing 
with the public. It has debauched our institutions of learning and our legislative 
bodies. It has brazenly gouged the pocketbooks of the people to maintain a flood 
of propaganda calculated to deceive the public mind. Its victims have been 
compelled to pay for the flood of corruption it has loosed upon the country. It has 
set up a long train of abuses and  usurpation of power pursuing invariably the 

 
99 Pursuant to City Charter 4.4, which permits tax “upon any of the City-operated utilities.” This defines 
Click! as a utility, given its taxation of as a utility. Res.# 39236 “earnings tax on utility companies.” 
100 Homer Truett Bone, In the early 1920s  served as attorney for Port of Tacoma and Tacoma City Light, 
the city’s municipally owned utility. U.S. Senator, 1932-1944; judge, U.S. Circuit Court of Appeals, 
Ninth Circuit, San Francisco, 1945-1954.. Shook Decl. 12/12/19, Ex. 67 Pg. 12. 
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same object which is reducing the American people to a state of vassalage to the 
greatest instrument of plunder the world has yet produced.  
The people must not only destroy the power of this insolent organization, but write 

into the laws of the land new guards for future security against such monstrous 
invasions of their rights.  
One only need look at the record of the Washington State Legislature to perceive how 
completely a public body can be dominated by a power trust lobby. The thing has 
become a stench in the nostrils of decency in the state of Washington which led to the 
people of this great state to rise in their wrath and pass the Grange Power measure 
by a big majority in 1930. (emphasis added). (Shook Decl. 12/12/19 -Part II Ex. 67 ) 

RCW 35.94, the Laws of 1917, originally codified as Remington’s Revised Statutes (“RRS”) 

1917 c 137 §§ 9512–14, included “telephone or telegraph plant and lines, or any system 

embracing all or any one or more of such works or plants or any similar or dissimilar utility or 

system.” That legislative intent remains today, unchanged. (Shook Decl. 12/12/19 Ex. 33, Pg. 8) 

The consequences of privatizing municipal utility property without an approving vote of the 

public was memorialized in 1942, by our high court’s finding that two wharves, which had been 

privatized, were “part of” a municipal utility. Bremerton Municipal League v. Bremer, 15 Wn.2d 

231, 237–39, 130 P.2d 367 (1942).  Bremer, cited RRS § 9512 thus: 

'It is and shall be lawful for any city or town in this state now or hereafter owning any 
water works, gasworks, electric light and power plant, steam plant, street railway line, 
street railway plant, telephone or telegraph plant and lines, or any system embracing 
all or any one or more of such works or plants or any similar or dissimilar utility or 
system, to lease for any term of years or to sell and convey the same or any part 
thereof, with the equipment and appurtenances, in the manner hereinafter prescribed.'  
The appellants point out that the statute specifically names a long list of utilities, but 
does not specifically mention wharves and docks. But the statute also says, 'or any 
similar or dissimilar utility or system.' This, we think includes any kind of utility in 
whose operations the public has an interest, that is to say, any public utility.101   

In 1917, the legislature included a list of public services considered municipal utilities for 

protection under RCW 35.94. This list was left dramatically open. The Legislators could have 

simply said “not limited to,” instead, with the emphatic phrase of “any similar or dissimilar 

utility or system,” Legislators were assertive in issuing the inhabitants of a city the right to vote 

over disposal of their municipal utility property.  

 
101 Such struggles continue, now between public broadband and private “broadband trusts,” to this day.  
Click! is target with equivalent tactics. Shook Decl. 12/12/19, Ex. 45. See Ms. Lachelle letter. 
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 Bremer found a frivolous “abandonment,” done in anticipation of making the lease in 

question, had the “appearance of having been made to circumvent the provisions of sections 

9512-9514, inclusive, of the statutes.” (Emphasis added). As the Bremer court stated: 

The appellants urge that the wharves had been abandoned.. . .As we read the 
record, the Front street wharf was not abandoned--or if so, only in anticipation of 
making the lease in question, for the ordinance approving the lease was passed on 
first reading by the city commission . . . it may well be doubted whether an 
abandonment would be approved which has the appearance of having been made 
to circumvent the provisions of sections 9512-9514, inclusive, of the statutes. Id. 

The System telecommunication functionality is not just “similar or dissimilar” to the 

communication functionality contemplated in Chapter 35.94, it is identical. The System enables 

phone calls, using interconnected VoIP service. A lifesaving 911call can be made over the 

System. The FCC’s Lifeline program subsidizes broadband as an advanced telecommunication 

service, with VoIP and broadband treated on the basis as traditional POTS service. 102 103 

Low-income consumers receive a standard $9.25 monthly discount on Lifeline-supported 

VoIP or broadband Internet access service (Shook Decl. 12/12/19 Ex. 44). 

1. Legislative Intent of Surplus and Plain Language of Municipal Utility Surplus Clause  

RCW 35.94.040 was adopted in 1973, the legislative history shows the City was keenly 

interested in the bill. Senator “Slim” Rasmussen, 29th District, sponsored the bill, and 

Representative R. J. Kelley, Tacoma’s 28th District introduced it in the House.104 TPU Director A. J. 

Benedetti, wrote supportive letters and testified on the need for the bill. In his March 5, 1973 letter 

to the House of Representatives, and his March 20, 1973 letter to the Chairman and Committee 

Members of the Senate Committee on Local Government, the Director acknowledged and agreed 

 
102 See 47 CFR § 54.400 (n) Supported services. Voice Telephony services and broadband Internet access 
services are supported services for the Lifeline program.  The services are recognized equally under the 
FCC’s Lifeline program, providing subscribers a discount on monthly telephone service, broadband 
Internet access service, or voice-broadband bundled service. Also FCC Order 19-111 Released: November 
14, 2019 Bridging the Digital Divide. also see Shook Decl. 12/12/19 Ex. 44, Pg. 3 
103 See 47 CFR § 9.3 Interconnected VoIP service: Enables real-time, two-way voice communications and 
permits users generally to receive calls that originate on the public switched telephone network and to 
terminate calls to the public switched telephone network. VoIP capability includes Automatic Number 
Identification (“ANI”). A system that identifies the billing account for a call. For 911 systems, the ANI 
identifies the calling party and may be used as a call back number.  
See 47 CFR § 54.400(m) Voice telephony service. “Voice telephony service” is defined as voice grade 
access to the public switched network or its functional equivalent; . . . access to the emergency services 
provided by local government or other public safety organizations, such as 911 and enhanced 911. . . 
104 House Bill 939, and Senate Bill 2835 Shook Decl. 12/12/19, Ex. 33, Pgs. 23, 31 
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with the importance of “the confirming approval of the voters” for surplus of “operating” utility 

assets.105  

Director Benedetti assured Legislators that, “Such procedure, of course, is desirable when in 

fact all or an integral part of an operating utility is to be so disposed of.” The Director added: 

This bill will accomplish procedural flexibility in such transactions without 
repealing the formalized procedures required in the situations involving utility 
operating plant and properties. (see Shook Decl. 12/12/19, Ex. 33, Pgs. 5, 6). 

The Local Government Committee took up the matter. In an April 6, 1973 memo, Legislative 

Executive Secretary J.W. Gunther wrote Chairman Rep. Haussler, explaining the purpose of the bill.  

Under the existing law, there is a long, detailed requirement for the calling of bids, 
passing of resolutions and all this appears to be rather cumbersome for the purpose 
of disposing of surplus properties. (see Shook Decl. 12/12/19, Ex. 33, Pg. 18) 

At the first reading of the bill in the Senate, on March 14, 1973, surplus assets were defined by 

the term “unusable property,” and real estate defined as “unimproved lands.” In a hand written 

note, the terms “unusable” and “unimproved” were identified for removal as “superfluous,” 

indicating the word “surplus” was clear enough.106 (Shook Decl. 12/12/19, Ex. 33, Pg. 3) 

On March 16, 1973, Mr. Nolan, Deputy City Attorney for TPU, spoke to the House Local 

Government committee and assured Legislators this bill would simply allow TPU “the same 

privileges” for surplus enjoyed by Public Utility Districts. (Shook Decl. 12/12/19 Ex. 33, Pg. 38) 

A direct comparison to the PUD “privileges,” and assurance of seeking identical limitations on 

surplus authority, was also cited in Director Benedetti’s letters. The Director confirmed for the 

Legislators, that the authority to surplus was “consistent with that long enjoyed by the Public Utility 

Districts under RCW 54.16.180.” (Shook Decl. 12/12/19 Ex. 33, Pg. 18 ).  

The Director’s comparison was fair. PUDs and “cities and towns” are municipal corporations 

with “the same powers” and “same duties” for disposal of utility assets. RCW 54.16.180 (9)  

Districts are municipal corporations for the purposes of this section. A commission 
shall be held to be the legislative body, a president and secretary shall have the same 
powers and perform the same duties as a mayor and city clerk, and the district resolutions 
shall be held to be ordinances within the meaning of statutes governing the sale, lease, 
or other disposal of public utilities owned by cities and towns. (emphasis added). 

Which makes sense, given both surplus statutes, RCW 35.94.040 and RCW 54.16.180(2)(b), 

 
105 Shook Decl. 12/12/19, Ex. 33, Pgs. 5, 6. 
106 Shook Decl. 12/12/19, Ex. 33, Pgs. 22. - terms “unusable” and “unimproved” as superfluous. 
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share a common origin, in the Laws of 1917 and the same protective statues in RRS §§ 9512 -9514. 

From 1945 to 1955, the City and PUDs shared identical statutory authority for disposal of their 

utility property. Surplus was regulated in exactly the same way, under exactly the same laws. The 

Laws of 1945. House Bill 342, Chapter 143, Section 6(m), Page 413, specifically linked PUD’s and 

the City’s process for the sale, lease or disposal of the people’s assets.107 

It is, and shall be lawful for any public utility district organized hereunder to sell and 
convey, lease or otherwise dispose of all or any part of the works, plants, systems, 
utilities and properties authorized by this act and owned by it after proceedings and 
approval by the voters of the district as provided for in chapter 137, Laws of 1917, 
(sections 9512, 9513 and 9514 of Remnington's Revised Statutes of Washington). 

Only two amendments have ever been made to the surplus language in the 1945 statute. The 

first came in 1955, when PUDs gained “flexibility in procedure,” with surplus authority, With the 

newly created RCW “chapter and section” numbering system, PUDs were regulated under Title 54, 

when Legislators first modified RRS §§ 9512 -9514’s cumbersome process for disposal of surplus 

utility property in the Laws of 1955, Senate Bill 367. Thus was created RCW 54.16.180. 108 

To this day, RCW 54.16.180 represents the unmistakable legislative intent regarding the term 

“surplus” in relationship to municipal utility property under RRS §§ 9512 -9514.  

It would be 18 more years until Tacoma gained surplus authority. During that time, the PUDs 

surplus statue remained unchanged. In 1973 RCW 54.16.180 was the template for the same 

surplus authority Tacoma now sought for improving the same “rather cumbersome” process.109  

The Tacoma Utility Director and two Tacoma City Attorneys testified that the surplus 

authority they sought was “the same privilege,” “consistent with that long enjoyed by the Public 

Utility Districts under RCW 54.16.180.” 110 Here is RCW 54.16.180 as it appeared in 1973. This 

is the surplus authority Tacoma sought. Legislative intent for surplus under RRS § 9512 is here. 

That a district may sell, convey, lease, or otherwise dispose of all or any part of the 
property owned by it, may sell, convey, lease, or otherwise dispose of to any person or 
public body, any part, either within or without its boundaries, which has become 
unserviceable, inadequate, obsolete, worn out or unfit to be used in the operations of the 
system and which is no longer necessary, material to, and useful in such operations, 
without the approval of the voters.  (see Laws of 1955, Ch. 390, Pg. 1685.) (emph. added) 

 
107 The Laws of 1945, Ch. 143 Pg. 413. Shook Decl. 12/12/19, Ex. 33, Pg. 5. 
108 See the Laws of 1955, Ch. 390, S.B. 367, Section 19, Pg. 1685. Shook Decl. 12/12/19, Ex. 33, Pg. 4 
109 Shook Decl. 12/12/19, Ex. 33, Pg. 18 – Legislative Executive Secretary J.W. Gunther wrote Chairman 
Rep. Haussler, explaining the purpose of the bill.  
110 Quoting Director Benedetti’s letters, surpa.. All of this represents legislative intent for surplus. 
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This 1973 version of RCW 54.16.180 shows the legislative intent for “surplus” under RCW 

35.94.040. This is the very statute which RCW 35.94.040 was intended to replicate. It was 

presented to Legislators, as a direct comparison and a basis for their unanimous adoption of 

RCW 35.94.040. It represents what Legislators intended to accomplish, in 1973, by modifying 

the 55-year old legacy of RRS §§ 9512 -9514. Legislative intent for “surplus” under RCW 

35.95.040 is revealed for the Court in this 1973 version of RCW 54.16.180. 

Understanding the legislative intent behind RCW 35.94.040 provides context for statutory 

interpretation of “surplus” in the instant case. The statutes terms, such as “obsolete,” “worn out,” 

“unserviceable,” “no longer useful” or “unfit to be used” in the operation of the system, do not 

describe a state-of-the-art fiber optic system, earning $25 million a year, and being “leased” for 40 

years, with a reversionary interest. The Court cannot substitute its judgement for that of the 

legislators. Click!’s status, as an operational enterprise, simply does not meet the Legislator’s intent 

of the term “surplus.” When considering the meaning of “surplus,” associated words placed in the 

statute control the meaning of a word. Cito v. Rios, 3 Wn. App. 2d 748, 759, 418 P.3d 811, review 

denied, 191 Wn.2d 1017, 426 P.3d 747 (2018). 

Only one other change has ever been made to the 1955 version of RCW 54.16.180. That came 

in 2008, with the Laws of 2008, Ch. 198, Pg. 8, Sec. 5, and further confirms legislative intent over 

disposal of surplus assets. Legislators made “surplus” even clearer, by adding the emphatic phrase, 

“no longer useful in such operations, to any person or public body. The statute reads today: 111 

RCW 54.16.180 (2) A district may, without the approval of the voters, sell, convey, lease, 
or otherwise dispose of all or any part of the property . . . which has become 
unserviceable, inadequate, obsolete, worn out or unfit to be used in the operations of the 
system and which is no longer necessary, material to, and useful in such operations, to 
any person or public body.   (emphasis added).  

The words, “useful in such operations to any person or public body” shows legislative intent to 

protect assets from “any person” that would use productive public utility assets to continue 

providing the same utility service, or “such operations.”112 In Click!’s case, the System is absolutely 

“useful.” The private buyer will provide exactly the same “operations,” for the next 40 years.  

 
111 Substitute House Bill 2639 
112 Consider a water pipeline, or water system, for example. The phrase “useful in such operations” 
would prohibit “surplus” from being applied to assets being sold to someone who would use them to 
continue supplying water. They pipeline could be salvaged for scrap, but not continue in public service. 
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“In resolving the meaning of a statutory term, we adopt the interpretation that best advances the 

legislative purpose.” Citizens Alliance for Property Rights Legal Fund v. San Juan County, 184 

Wn.2d 428, 437, 359 P.3d 753 (2015), and find the statutes plain meaning as “derived from the 

context of the entire act as well as any ‘related statutes which disclose legislative intent about the 

provision in question.’” Jametsky, 179 Wn.2d at 762 (quoting Dep’t of Ecology v. Campbell & 

Gwinn, LLC, 146 Wn.2d 1, 11, 43 P.3d 4 (2002)).  

H. Click! Serves a Useful Purpose and Disposal by Surplus is Substantive Ultra Vires..  

Click!’s fiber optic cable is used for data transport. All of the “fiber” is sheathed within one 

“outer jacket.” It is essentially one pipe consisting of a number of “tubes,” with each tube having 

a specific number of fiber “strands.”  See (Shook Decl. 12/12/19 Ex. 31, Pg. 3) 

On Click!’s system, there are 12 fiber optic strands in each “tube.” Click! currently uses one 

“tube” for all Click!’s commercial services. There are 15 additional “tubes” of dark fiber, 

representing the communities’ potential for future use. Click!’s current use of this fiber optic 

“backbone” is shown in “purple” on the City’s slide presentation from October 29, 2019. 113  

Privatization not only transfers complete control over the twelve strands of fiber currently 

used by Click!, but also vests complete control all over the additional 9 tubes, or 108 additional 

strands of dark fiber, needed for the community’s access to broadband services in the future. 

Explosive growth in data usage and broadband telecommunications is upon us. The community 

will require all this infrastructure and more. (Shook Decl. 12/12/19 Ex. 31, Pg. 14). 

Equally as important are the DNS servers, DHCP servers, Caching servers, routers, switches, 

hubs, nodes, and intellectual property that enable the system. A most notable example an asset 

that is obviously not surplus is the IPv4 address, included in the CBTA. The agreement provides, 

in connection with the IRU, Tacoma Power will assign IPv4 addresses to Operator from CIDR 

131.191.0.0/17 and 192.173.160.0/20.” 114  

 IP Addresses are numbers owned by the City and assigned to each customer device via 

Click!’s DHCP server, allowing devices to connect directly to the world wide web. The world 

 
113  See Shook Decl. 12/12/19 Ex. 31, Pg. 3 All required in increasingly digital world, to connect with 
friends and family, access goods and services. The IDC predicts the Global Datasphere, estimated to be 
33 ZB in 2018, will grow to 175 ZB by 2025.  
114 The City owns the valuable IPv4 addresses included in the IRU. These are not “surplus.” All devices 
that connect to the Internet require an Internet Protocol (IP) address and IP addresses are a valuable 
commodity. Demand has exhausted the global supply of IPv4 addresses.  
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supply of IPv4 address is exhausted. They are a precious and valuable commodity, with a long 

waiting list of over a year. See Shook Decl. 12/12/19 Ex. 65.115 

Defendant admits Click! is part of a municipal utility, providing a public service. These 

services are “municipal utility services.” If portions of Click! qualify as the “works, plant, or 

system owned by it or any part thereof,” then vesting via surplus is ultra vires. A direct violation of 

statute. Finch v. Matthews, 74 Wash.2d 161, 172, 443 P.2d 833 (1968) 

Property “originally acquired for public utility purposes” is not surplus, when that property 

continues providing “public utility service.” All the assets being conveyed were “originally 

acquired for public utility purposes.” The System was established to deliver telecommunication 

services to TPU customers, diversify TPU revenue, drive economic growth and offset costs for 

TPU. The property is not idle, or its operations discontinued. If privatized, the System would 

continue providing TPU customers with the same services. A property is not surplus, when 

continuing to provide the same municipal utility services. 116 117  

The City’s Resolution 40467, declaring surplus utility-owned property, inventory, 

equipment, and vehicles allocated to Click! Network, enables Resolution 40468, which 

authorizing execution of the CBTA to convey ownership of Click!. Together these Resolutions 

circumvent the public vote requirement in RCW 35.94.020. No bidding has been occurred in the 

surplus process, as is generally seen. (Shook Decl. 12/12/19, ¶ 1, and City Policy Ex. 54, Pg. 4)  

A municipality does not have unbounded discretion to declare a utility surplus. South Tacoma 

Way, LLC v. State, 169 Wn.2d 118, 123, 233 P.3d 871 (2010) (governmental acts without authority 

are ultra vires). A  municipality’s action is void, if contrary to law. 

City’s “Declaration of Surplus Property” does not meet the standard of “surplus” under RCW 

35.94.040, which applies to property “not required for providing continued public utility 

service.” Since Click!’s “surplus” property will continue providing the same public utility 

broadband services to the same public utility customers, Council’s surplus Resolutions is an ultra 

vires application of the statute. A “contract contrary to the terms and policy of a legislative 

enactment is illegal and unenforceable. South Tacoma Way, LLC v. State, 169 Wn.2d 118, 233 

 
115 Cable modem customers receive 5 routable IP addresses with service, and FTTH users get 1, 
116 Imagine a public school being declared as “surplus” and privatized; but, in fact students still in 
attendance, only forced to pay whatever tuition of lunch program charges the private company requires.  
117 Under RCW 35.94.040, the System itself  is required for “providing continued public utility service.” 
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P.3d 871 (2010) , Hederman v. George, 35 Wash.2d 357, 362, 212 P.2d 841 (1949); State v. Nw. 

Magnesite Co., 28 Wash.2d 1, 26-27, 182 P.2d 643 (1947). 

The City’s authority in exercising its proprietary power is limited. Tacoma may not act 

beyond the purposes of the statutory grant of power, State ex rel. PUD 1 v. Wylie, 28 Wash.2d 

113, 182 P.2d 706 (1947), or contrary to express statutory or constitutional limitations. 

Metropolitan Seattle v. Seattle, 57 Wash.2d 446, 459-60, 357 P.2d 863 (1960);  

"Ultra vires acts are those done wholly without legal authorization or in direct violation of 

existing statutes." Metro. Park Dist. of Tacoma v. State, 85 Wash.2d 821, 825, 539 P.2d 854 (1975)  

Click!’s public broadband system provides a valuable and “effective” way for TPU customers 

to connect to the Internet. Without Click!, “continued effective utility service” is impossible. 

Circumventing this process is a substantive violation of the statue and ultra vires act,. rendering the 

contract void ab initio. Failor's Pharmacy v. Dep't of Soc. & Health Servs., 125 Wash.2d 488, 499, 

886 P.2d 147 (1994) This “right to vote” prevents corrupt disposal of public assets. Failure to allow 

the vote is an ultra vires action.  
“Historically, the unauthorized contracts of both corporate and governmental 
entities, which by their nature represent the interests of groups of individuals, 
have been rendered void and unenforceable under the ultra vires doctrine.” Noel 
v. Cole, 98 Wash.2d 375, 655 P.2d 245 (1982).  

Also, “where the procedure followed has not been in accordance with law, proceedings had 

thereunder must be held void,,” Jones v. City of Centralia, 157 Wash. 194, 289 P. 3, (1930), and,  
“the lease here in question was void ab initio, and that the warrants issued in payment 
therefor are invalid, because both the making of the lease and the issuance of the 
warrants, without the assent of the voters, were ultra vires of the town council.” See 
State v. Town of Newport, 70 Wash. 286, 126 P. 637, (1912)  

The doctrine of ultra vires applies to governmental action to "protect the citizens and taxpayers 

from unjust, ill-considered, or extortionate contracts, or those showing favoritism" see 10 E. 

McQuillin, Municipal Corporations § 29.02, at 200 (3d ed. 1981) 

A municipal election cannot be avoided in conveying a going concern. Vesting a municipal 

utility’s telecommunications system, with in-service assets, active customer accounts, under 

surplus, is fundamentally a legal question of statutory interpretation. No factual issues require 

determination.  Privatization removes all public oversight of operations and rates. As a sale, 

lease, and/or disposal of Click! Mr. Shook is entitled to the relief requested.  

I.   Good Public Policy Prevents Ultra Vires Act Circumventing People Right to Vote. 
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The right to vote is curative of all ills and the fundamental basis of all democracy.. See 

Madison v. State, 161 Wn.2d 85, 98, 163 P.3d 757 (2007). A vote is mandatory in this case. 

Preventing the ultra vires destruction of that right is good public policy.  

Council’s authority is expressly limited, by extraordinary Charter and state statutory 

requirements for a public vote. Express authority is in the electorate. Circumventing the law 

cannot be validated. The matter must be “submitted to the voters of the city for their approval or 

rejection at the next general election.”   

If Click! is surplus, any private company could pilfer the public treasury by deploying large 

campaign contributions to sway policymakers into privatizing utility assets. No such loophole 

should be opened by the Court. Protecting the people’s property from plunder and preserving 

them for the people who paid for them, is the purpose of the policies in RCW 35.94. The Court 

would be well informed by taking judicial notice of the fact that municipal utility ownership 

(“MO”) has always faced fierce opposition and criticism from entrenched powerful private 

interests facing municipal competition. 118 (Shook Decl. 12/12/19, -Part II, Ex. 67 ) 

When all the facts are considered together, the business plan, the Ordinance establishing 

Click!, the abundant statutory and judicial authority cited in City’s 1996 and 1997 Memorandum 

for the Summary Judgement, the legislative intent and history of RRS §9512 in Chapter 35.94 

RCW, the common definitions of “system,” “utility,” the bare fact Click! is owned and operated 

by a utility, taxed as a utility, provides essential service to 35,000 active accounts, earns $25 

Million annually in revenue, has significant brand recognition, for all these reasons, Click! is 

obviously a municipal utility system providing the same services for which it was established.  

The surplus resolution has every appearance of having been made to circumvent the 

provision of Chapter 35.94 RCW. It is procedurally ultra vires. The public’s investment in these 

assets must be protected, especially from the very same powerful private interests who opposed 

the creation of the system in the first place and would profit from privatization of these assets.119  
 

118 Consider the contemporary opposition, in 1917 and 1925, from private municipal rail, gas, telephone, 
water and power companies at the time Chapter 35.94 RCW and the Tacoma City Charter were written. 
Propaganda published at the time demonstrate the lobbying tactics, and motives, of those opposing to the 
hated “MO” (municipal ownership). For examples, see Shook Decl., 12/12/19 PART II Ex. 67. 
119 Thanks in large part to substantial lobbying efforts, twenty-one states have legislative barrier to 
municipal broadband networks Shook Decl. 12/12/19, Ex. 46, Pg. 601. Casting a Wider Net: How And 
Why State Laws Restricting Municipal Broadband Networks Must Be Modified. Many Communities see 
existing broadband offerings not meeting needs and are building municipal broadband networks. 
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When private companies cannot, or will not, deliver the essential infrastructure required for 

participating in modern society, municipalities must have the right to take such important matters 

into their own hands, as the citizens of Tacoma did, over 20 years ago, by creating, arguably, the 

nation’s first municipal broadband public utility system.  

Voters can choose to  “privatize” their municipal broadband telecommunication network, if 

they so desire. The law gives them that right and also spells out the process, including an 

approving vote of the people, required to accomplish it.  

Defendant’s surplus declaration skirts the law and this Court must prevent disposal of an 

entire utility system without a vote of the people. Such a determination supports important public 

policy and protects voter rights.120   

The laws of 1917 plainly encompass telecommunication systems such as Click!. On its 

face, the statute is not ambiguous. The people’s assets are serving a useful public purpose and 

require protection from wrongful privatization. Government officials are “trustees” and the 

electorate’s right to vote ensures accountability. Privatization requires a vote of the people.  

Conclusion 

For the forgoing reasons, the Court should grant Mr. Shook’s motion and declare City’s 

surplus resolution ultra vires 

   Respectfully submitted this 12th day of December 2019.  

     ______________________________________ 
       Mitchell Shook 
  Plaintiff 

 

 

 

 
120 Fortunately, the CBTA anticipates nullification of the IRU Agreement by the Court: There is no harm. The 
Agreement provides “In the event that, prior to Transfer of Operational Control, a court of competent 
jurisdiction issues an order nullifying or invalidating the IRU Agreement or restraining or enjoining either 
Party from executing the IRU Agreement . . . either Party shall have the right to terminate this Agreement, 
which shall be Party’s sole remedy. 
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I. INTRODUCTION 

The definition of “public utility” is found in the Laws of 1917, House Bill 337, or Remington 

RRS § 9512 -9514, (“§ 9512”) now Chapter 35.94 RCW, titled: “An Act authorizing cities and 

towns to lease or sell any municipally-owned” utilities.1  Providentially, Legislators provided a 

list of “utilities” protected from privatization by the public vote. The long list included “telegraph 

and telephone lines and plants and any other . . . system similar or dissimilar in character.” 2   

 

Section 1 provided: 

It is and shall be lawful for any city or town in this state now or hereafter 
owning any water works, gas works, electric light and power plant, steam 
plant, street railway line, street railway plant, telephone or telegraph 
plant and lines, or any system embracing all or any one or more of such 
works or plants or any similar or dissimilar utility or system, to lease for 
any term of years or to 'sell and convey the same or any part thereof, with 
the equipment and appurtenances. . . (emphasis added) 

In 1945, this long list of municipally-owned utilities was “rewritten for brevity” by the 

Code Committee. 3  This “abbreviation” removed “telephone or telegraph plant and lines,” along 

with the long list and the emphatic language, “any similar or dissimilar utility.” 4  

Even broader language was substituted, with “any public utility works, plant or system 

owned by it or any part thereof. ..” With this one abbreviation, the “Laws of 1917” entered the 

RCW under Chapter 80, see image below. That language remains unchanged today.  

 
1 Passed by the Senate on March 6, 1917 and approved by the Governor March 15, 1917. 
2 Shook Decl. 12/30/19, Ex.81, Reviser's Notes Volume 2, Revised Code of Washington, 1946, At 80-7, 
(stating RRS § 9512 was "rewritten for brevity.") 
3 Shook Decl. 12/30/19, Ex. 81, Laws of 1942, Ch. 252, Sec. 1. (“continuing Code Committee with full 
power of revision and codification of the laws.”) 
4 Important to note, because “Telegraph and Telephone” later becomes “Telecommunication” and the 
Ordinance creating Click!, and Court cases approving it, created a “Telecommunication System.” 
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In 1985, the terms “Telegraph and telephone” were broadly replaced by the modern term 

“Telecommunications.” 5  Consequently, Chapter 35.94 (“Laws of 1917”) now encompass 

“Telecommunication,” as a municipal “utility.” Click! is a “municipally-owned” 

telecommunication (“Telecom”) system, hence protected from privatization by the public vote. 

 

 

 

 

 

Try as they may to recast the facts, Defendant’s attempt to convert a cancelled pilot meter 

program into a surplus declaration over Click!’s entire telecommunication enterprise runs 

headlong into the undisputed material fact that Click! was expressly created, designed and built 

to fulfill the community’s pressing need for an advanced “Telecommunication System.”  

Click!’s services would continue under privatization, therefore Click! is “required for 

providing continued public utility service.” 6 Given Click!’s system is “useful” and “required” 

for continued service, Click! is not surplus. Privatization requires a vote of the people.7 

The careful planning and construction of Click! included costly investments to secure 

“Additional Capacity,” which Click! utilizes and relies on today. Click! paid for these 

improvements, and continues to pay more than its share.8 Defendant asserts Click! was built for 

Tacoma Power’s (“Power’s”) abandoned pilot meter program. This is misleading and wrong. 

 
5 Shook Decl. 12/12/19, Ex. 61, (examples of substitution). See Shook’s MPSJ, Pg. 10. See also Laws of 
1985, Ch. 450, Senate Bill No. 3305, Pgs. 1978 -1995 (examples). 
6 RCW 35.94.040 limits surplus, with: “and is not required for providing continued public utility service.” 
7 Legislative intent for surplus under the Laws of 1917 is found in the PUD laws of 1945.   
8 See Shook Decl. 12/30/19, ¶ 1, (shared costs), E.g. Ex. 76, Operational Summaries (depreciation costs). 
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Defendant has substituted its judgment upon matters within the province of the City’s 

Freeholders and State Legislators, who long ago determined the right to dispose of Tacoma’s 

municipal utility assets rests in the electorate. There is no justification for Defendant’s attempt to 

circumvent laws placing an express limitation on City’s authority.  

Citizens of Tacoma are not unique in reserving the right to vote on disposal of their municipal 

utility assets, see Clark v. City of South Haven, 8 Mich. App. 74 (1967), 153 N.W.2d 669  

[W]hen the voters of South Haven granted the privilege to generate power, they 
were not content to divest themselves of every managerial function normally 
associated with the operation of a business concern. By their city charter they 
have retained express power over the discontinuance of their public utility. The 
contract in question has the effect of violating section 13.5 of the charter for the 
city of South Haven and is therefore void unless approved by the voters as 
required by the charter.”   

Click! (“System”) was created and funded as a “utility.” The City’s detailed 1996 plan, for a 

municipally-owned advanced telecom system, was a revolutionary and controversial concept. 

Authority to establish and fund the utility was blessed by two Court Orders.9 Click! was born, 

built, bought and paid for as a utility system.10 Municipal competition was divisive when first 

proposed. 11 It remains controversial across our nation today. 12 Power Superintendent at the 

time, Steve Klein, described the opposition in those early days,  

My sense -- and this is my sense when I was there, and it's fairly accurate -- is the 
people in  Click were wonderful.· The service was wonderful.· It was a local 
utility trying to do and doing good.· How do you attack something like that?· And 
so basically the opposition came up with, well, how do you attack it?· You make 
people feel like they're being ripped off.· And so every so many years, this theme 
would build up again, and here -- here it was again. (Shook Decl, Ex. 75, Pg. 19)  

 
9 In City of Tacoma v. Taxpayers and Ratepayers of Tacoma, 96-2-09938-0. Superior Court issued two 
orders, one authorizing the System (1996 Order), the other authorizing utility bonds to fund it (1997 
Order). Taxpayers argued Click! was general government’s obligation, and a public vote was required to 
fund the System. City prevailed, arguing the System was a utility and must be funded by utility bonds. 
Relying on that decision, for 20 years, City is legally and equitably estopped from alleging otherwise.  
10 Shook Decl. 10/30/19, ex. 11, The enabling Ordinance 25930, creating Click!, cited authority in RCW 
35.95.020. Also, in Section 1.3, it cited the City Charter (as authority for funding Click! as a “utility.” 
(“Charter § 4.1 The City shall possess all the powers granted to cities by state law to construct, condemn 
and purchase, purchase, acquire, add to, maintain, and operate”). 
11 Nineteen states have laws restricting municipalities to from establishing telecommunication utilities, 
such as Click!. The Supreme Court confirmed state authority to preempt municipal competition in Nixon v. 
Mo. Mun. League, 541 U.S. 125, 140–41 (2004). The FCC attempted to preempt such state laws, but was 
overruled in Tennessee v. FCC, 832 F.3d 597, 610 (6th Cir. 2016). 
12 Shook Decl. 12/30/19, Ex. 69, Broad-Banned: The FCC’s Preemption of State Limits on Municipal 
Broadband, Vol. 68 Emory L.J. 407 (2018). Municipal utilities threaten incumbent monopoly’s profits 
(“Broadband Trusts”), The Broadband Trusts lobby fiercely to preserve their entrenched market power.  
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Presenting no issue of material fact, feigning confusion over the meaning of utility, Defendant 

urges we harmonize Chapter 35.94 RCW’s clear language with Chapter 35.92, and search in vain 

for imagined support in three unrelated cases, Issaquah, King County and Clark .13 Yet, the 

meaning of “public utility” and Charter §4.6 is fully well known to Defendant, as confirmed by 

Defendants’ own Resolution U-10828 citing the vote requirement, here: 14  

 

 

 

 

Defendant knows the definition of utility, and that the laws protecting municipally-owned 

utility assets from disposal require a public vote.15 This Court can do justice, by upholding the 

law and reminding them of their solemn duty on this crucial public policy matter. See Fondren 16 

II. COUNTERSTATEMENT OF FACTS 

Shook incorporates herein by this reference all facts set forth in this Motion and Declaration 

in Support, and in Plf.[’s] Motion for Partial Summary Judgment (“MPSJ”), and Mo. for TRO, 

and all declarations filed in this matter. Following is a summary of facts relevant to Def[’s] 

arguments in response to Defendant’s cross MPSJ.  

Click! is a self-described “Telecommunications System,” providing competitive Telecom 

services, as shown in this 2001Click! press release:17   

 

 

 

 
13 Def.[’s] MSJ, Pg. 14.  Issaquah v. Teleprompter, Inc., 93 Wn.2d 567 (1980), King County v. King 
County Water Districts et. al., Wash. No. 96360-6, Slip Op. (December 5, 2019). Clark v. Olson, 177 
Wash. 237 (1934).  
14 Shook Decl. 12/12/19, Ex. 32. Pg. 1, Ln. 20. ( Def.[’s] Resolution citing public right to vote. ). 
15 “we do not construe a statute that is unambiguous.” Food Servs. of Am. v. Royal Heights, Inc., 123 
Wn.2d 779, 784-85, (1994. 
16 Fondren v. Klickitat County, 79 Wn. App. 850, 856, 905 P.2d 928 (1995) (decisions of the State 
Supreme Court are binding on all lower state courts). See also, Bremerton Municipal League v. Bremer, 
130 P.2d 367, 15 Wn.2d 231 (Wash. 1942). 
17 Shook Decl. 12/30/19, Ex. 83. (taken from Click! website). 
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Click! was carefully built, based on an extensive “Telecommunications Study” and Business 

Plan to provide crucial telecommunication services for the community. Click!’s vital services are 

not rendered “surplus” by a failed pilot meter program. 

Considerable investment was made in the additional equipment and infrastructure needed for 

Click!’s essential system, to create the vital services the community relies on. Over $69 million 

was appropriated in 1997 alone.18 Approximately $200 million in historical costs are invested in 

Click!’s System.19 E.g. Some of Click!’s core routers cost over $1 million each.20  

Click!’s services are enjoyed by governmental, commercial and residential customers alike.21  

Before embarking on this major undertaking, Tacoma Power pulled together a 
panel of fourteen experts from an array of disciplines to review and pass on a final 
business plan. That plan, which was given the stamp of approval by the panel, 
called for retail and wholesale applications. 22 

As the Telecommunication Study concluded, “One could hope. . .” 23 

[T]he local market has a growing need for better telecommunications access. 
Despite growing local demand, the incumbent wire line service providers have 
stated that their investments in the local infrastructure will either slow without 
significant rate increases or be halted all together. One could hope that other 
companies would step forward and create a modem telecommunications system 
throughout our community but the prospects for that occurring appear dim. 

Click! was built out of necessity, as an alternative to the incumbent monopoly, who refused 

to upgrade their “crummy” system and provide the telecom services Tacoma’s policymakers 

believed were required for economic growth in the information age.24 

Click! provides “lit” wholesale telecommunication service.25 It enables retail ISP partners to 

provide BIAS.26 Cable modems are owned by Click!’s ISP partners, or by the ISP’s customers, 

the “end-users.”27  28  On Click!’s DOCSIS, coaxial, portion of telecom platform, Click! installs 
 

18 Shook Decl. 12/30/19, Ex. 85 Tacoma Ord.#26141, 10/28/97, (  additional $67 million funding ). 
19 Shook Decl. 12/30/19, Ex. 75, Pg. 1 Click! Asset Study, 3/18/13, by Rates, Planning & Analysis Dept.  
20 Shook Decl. 12/30/19, ¶ 2. Ex. 73. (Board’s Cisco CRB-8 Resolution U-10884, router $1,034,100). 
21 Shook Decl. 12/12/19 Ex. 64 ( Click! provides data-transport and broadband to Tacoma’s Libraries).  
22 Shook Decl. 12/30/19 Ex. 70, ("Creating Capacity and Competition in Broadband Telecommunications: 
The City of Tacoma's Initiative," April 2000. Mayor Baarsma and Prof. Ross Singleton. ). 
23 Shook Decl. 10/30/19. Ex. 10, at Pg. 186 of 398, (Conclusions of Telecommunications Business Plan).  
24 Shook Decl. 12/30/19, Ex. 74. Pg. 12 (Superintendent Klein’s comment on “crummy system” and 
monopoly’s TCI’s attitude that City must consent to TCI’s terms or go “Jump in the Lake.” ).  
25 “Lit” means Click! provides all electronics, systems and technology required for the telecommunication 
system to transport data to and from all endpoints on the Internet for the ISPs customers.  
26 “BIAS” is Broadband Internet Access Service. Click! is “telecommunications inputs” or “transmission 
facilities” used to access the Internet. Nat'l Cable & Telecom. v. Brand X., 54 U.S. 967, (2005) 
27 There are only two remaining ISPs operating on Click!, Advanced Stream and Rainier Connect. 
28 Click! provides wholesale FTTP, DOCSIS and Ethernet services. DOCSIS is “Data Over Cable Service 
Interface Specification”, a telecommunication standard for broadband data transfer over coaxial cables.  
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end-users’ data outlets, provides network monitoring, maintenance, hosting and provisioning of 

DHCP services, assigns and manages IP addresses and DNS services, among many other things.  

The ISPs provide their customers, the “end-users,” tech support, Email, VoIP, web-hosting, 

spam and virus filtering, managed Wi-Fi services, and process customer’s monthly payments.  

Click! also provides a fully lit wholesale FTTP service. This symmetrical fiber optical Gigabit 

speed service uses no coaxial cable facilities.29  With FTTP, Click! installs, operates and 

maintains all customer premise equipment required to make the FTTP services operational.30  

Click! also provides Tacoma Public Libraries, and 100 other institutional customers, with 

Metro Ethernet service. 31 This provides a transparent data path, and involves no "change in the 

form or content of the information as sent and received." 32  It is a pure data transport service.  

1. Click! is A “Telecommunications System” Not a Cable TV System.  

Every Ordinance, Resolution, Franchise, Court Case, Contract, Federal, State and Municipal 

Code relating to the System, recognizes Click! is a “Telecom System.” 33 See 47 U.S.C. Sec 153 

(53) “telecommunications services are treated as telecommunications services regardless of the 

facility used to provide them.” Defendant’s comparison of Click! to cable TV and citation to TV 

statutes and Issaquah, are irrelevant and outdated.34 Telecom is NOT cable television. 35   

Click! is a telecom system, with two-way communication, capable of sending and receiving 

data, of the user’s choosing, to and from all “end points” of the World Wide Web.36  

Cable TV (“cable system”) is a closed-off, “one way” system,  with “closed transmission 

paths.”37 One-way capability is not telecom.38 Compare 47 U.S.C. § 522(7), with 47 USC § 

153(50). Click!’s physical infrastructure, “the pipes,” is a wire “communication system.”39 
 

29 Fiber to the Premises, is fiber optic telecommunications directly to customers’ premises. 
30 Shook Decl. 12/12/19, Ex. 57, Pg. 326/423. (Click! Network Role and Responsibilities).  
31 Shook Decl. 12/12/19, Ex. 64, Pgs.1, 2-9 (Tacoma Public Library Contract No. 16-01 ). Click also 
provides retail BIAS to the Libraries, which maybe a breach of the ISP’s non-compete clause. 
32 47 U.S.C. Sec 153(50) "the transmission, between or among points specified by the user, of information 
of the user's choosing, without change in the form or content of the information as sent and received."  
33 Shook Decl. 10/30/19, Ex. 6, (TPU Annual Report, describes “telecommunications system”), Ex. 11, 
(Ordinance creating Click!), Ex. 12, 13, (1996 and 1997 Orders affirming System and utility funding), Ex. 
17, (Installation Contract). Shook Decl. 12/12/19 Ex. 62, (Century Link Contract) Ex. 64 (Library 
Contract) Ex. 65. (County Franchise) E.g., RCW 35.99.010 (1) ("Cable television service" means the one-
way transmission to subscribers of video programming and other programming service and subscriber 
interaction, if any, that is required for the selection or use of the video programming. . .).  
34 See Def.[’s] SJM, Pgs. 13, 14, 15, 17, 18, and 21. 
35 E.g. RCW 82.04.065 (27)  ("Telecommunications service" does not include television and video 
programming service). RCW 80.36.630 (State Law mirrors federal code. "Telecommunications" has the 
same meaning as defined in 47 U.S.C. Sec. 153.) Television is also expressly distinguished.  
36 Shook Decl. 1212/19 Ex. 59, (Telecommunications definition by Mr. Dillon, retired Click! Manager). 
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As a telecom system, with vast underground facilities, as seen in the IRU, Shook Decl. 

11/1/19, Ex 29, 30. Click! is a “communication utility” by RCW 35.96.020’s definition, 

 

 

RCW 35.96.020 provides “as defined by” RCW 80.04.010, where we see Click! is a utility. A 

Telecommunication Company,” to be precise, includes “every city or town.”  

 

 

2. The Defendant’s “Pilot Meter” Program Is A Red Herring. 

Click!’s assets are not rendered “surplus,” or “excess capacity” by Power’s abandoned meter 

program.  That failed pilot program is unrelated to the community’s vital need for, and increasing 

usage of, Click!.40 Data usage and revenues are rising. Click! generated $695,919 in Data 

Transport and Broadband revenues in October 2018, increasing to $768,573 by Oct. of 2019.41  

The primary objective in creating Click! was to fulfill the community’s need for an alternative 

to the incumbent monopoly provider. 42 The pilot meter program was an afterthought, only 

developed in “the mid-2000s,” nearly 10 years after policymakers first envisioned the 

community’s pressing need for Click!’s system.43 The community’s needs are only increasing.  

Click!’s facilities continue fulfilling the original mandate, providing a competitive, publicly 

owned and operated alternative to the incumbent monopoly, TCI (now Comcast). Over 35,000 

loyal government, business and residential customer accounts continue to rely on Click! every 

day, including Pierce County, Tacoma Public Libraries and over 100 institutional customers. 

 
37 47 U.S.C. § 522(7). ( Cable System: a facility, consisting of closed transmission paths).  
38 47 U.S.C. § 522(6). (Cable Service is one-way transmission to subscribers of video programming, and 
subscriber interaction for the selection or use of such video programming or programming service). 
Compare with, 47 USC § 153(50) telecommunications” means the transmission, between or among points 
specified by the user, of information of the user’s choosing. 
39 47 USC § 153(59)  “wire communication” or “communication by wire” means the transmission of … 
pictures, and sounds of all kinds by aid of wire, cable, or like connection.” 
40 Shook Decl. 12/30/19, ¶ 4, Ex. 76. (Data usage and revenues over the System are increasing). 
41 Shook Decl. 12/30/19, ¶ 4., Ex. 76 (Operational Summaries for Oct 2018 and Oct 2019).  
42 Shook Decl. 12/30/19 Ex. 70. Mayor Baarsma and Professor Singleton’s Paper on Click! “Creating 
Capacity”  (“The City built a broadband telecommunications system with the express purpose of providing 
competitive telecommunications services to businesses and residents within the City”).  
43 Tenzin Gyaltzen Decl. Pg. 3, ¶ 7. (“During the mid-2000s, Tacoma Power developed” smart meters.) 
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Click!’s enterprise and facilities are not surplus. They are functional, useful “additional 

capacity.” 44 These are valuable, vital municipal assets. The sophisticated equipment, software, 

switches, fiber-optics, franchises, intellectual property, trademarks, IP addresses, customer 

accounts, contracts and “data pipes” are not “excess capacity.” See, Shook Decl. 12/30/19 Ex. 70 

(“Additional Capacity” created). Also, Ex. 74 Pg. 3, ¶¶ 7, 8, and 9. (the business plan). 

   Right to vote was settled under Bremerton Municipal League v. Bremer, 15 Wn.2d 231 (1942); 

Bremer guides the Court, under Fondren v. Klickitat County, 79 Wn. App. 850, 856, 905 P.2d 

928 (1995) (decisions of the State Supreme Court are binding on all lower state courts). 

III. ISSUES PRESENTED 

1. Are a municipal utility’s functional telecommunications assets subject to the public vote 

requirements of Chapter RCW 35.94.020 ? Yes.  

2. Is legislative intent in RCW 35.94.040 destroyed by City declaring a municipal 

telecommunication system “surplus,” when such system is a going concern achieving revenues 

of $25 million a year, and will be leased, turn key, to a private company for continuing the same 

utility services, to same utility customers, for up to 40 years, while City maintains reversionary 

interest in the valuable surplus utility assets? Yes.  

IV. EVIDENCE RELIED UPON 

This Response to Defendant’s Motion for Summary Judgment is based upon all the pleadings 

and filings of record in the above-captioned matter, and including without limitation: 

1). The 10/30/19 Motion for TRO and Declaration of Mitchell Shook; 2). The 11/1/2019 

Declaration of Mitchell Shook; 3). Shook’s 12/12/19 MSJ and Declaration; 4). 12/30/19 Declaration 

of Mitchell Shook in Support of this Summary Judgement Motion. 

 
44 Shook Decl. 12/30/19, Ex. 85 Tacoma Ord.#26141, 10/28/97, providing additional $67 million funding. 
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V. ARGUMENT AND AUTHORITIES 

Telecommunications is a public utility under federal, state and local law.45 Telecom has been 

a regulated public utility since 1909 in Washington.46 Even longer than electric power.47  

Telecommunications (“Telecom”) companies are “utilities,” with authority rooted in 

Washington’s Constitution, Article XII, Section 19: Telegraph And Telephone Companies. “The 

right of eminent domain is hereby extended to all telegraph and telephone companies.” 48  

Defendant has conceded the public’s statutory right to vote, in Council’s own resolution. 49 

Lenci v City of Seattle, 36 Wn. 664, 668 (1964).  Cf. RCW 35.94.020. 50 (Council findings are 

presumed valid). Two decades ago Defendant argued Click! was a utility, in securing two Court 

Orders to build it; and, recently in Coates. City is equitably estopped from arguing otherwise. 51 

A. Telecommunication Assets are Public Utilities Under Chapter 35.94 RCW. 

Defendant argues the word “utility” and the term “public utility” are not “statutorily defined,” 

and urges us to harmonize RCW Ch 35.94 with Ch 35.92.” 52 

But the definition of “public utility” is provided by name, in the statute itself, in the long list 

of protected utilities.53 The Committee’s abbreviation of § 9512, substituting that long list with 

the all-encompassing, “any public utility works, plant or system owned by it or any part thereof,” 

did not remove or change the definition of public utility. It’s still there, when you dig a bit. 

Simply “rewritten for brevity,” there was no change in the law, as RCW 1.04.020 confirms 

“The previously existing laws shall control.” 54 In Arnott v. Spokane, 6 Wash. 442, (1893): 

 
45 In 47 U.S. Code Title 47, state at Chapter 80.36 RCW, local in Tacoma Municipal Code Title 16 B.  
46 Session Laws of 1909, Ch. 93. Sec. 3 Pg. 192, 196, (“authorize the commission to regulate telephone 
and telegraph companies and their rates and charges, to prevent discrimination and extortion by such 
companies; and to authorize the Railroad Commission of Washington to make all necessary rules.” ). 
47 Electricity regulated by Laws of 1911, Ch. 117, Pg. 538, See also Shook Decl. 12/12/19 Ex. 36, Pg. 2. 
48 In 1985, the term “Telecommunications” widely replaced “telephone” and “telegraph” in Title 80 RCW 
See generally Laws of 1985. Ch. 450, Sec. 13, Pgs. 1978 -1995, E.g., Shook Decl. 12/12/19 Ex. 61. 
49 Shook Decl. 12/12/19, Ex. 32. Pg. 1, Ln. 20. ( Def.[’s] own Resolution citing public right to vote. ) 
50 Requires a public vote. “We will not read a statute in such a way as to render a provision meaningless. 
Community Telecable V. City Of Seattle 164 Wn.2d 35 (Wash. 2008). 
51 Shook Decl. 12/12/19, Ex. 32. Pg. 1, Ln. 20. Resolution is an express admission of a party-opponent, 
and assurance of promised of future action, with the government then failing to carry out those acts. 
Munich v. Skagit Emergency Commc'ns Ctr., 175 Wn.2d 871, 288 P.3d 328, (2012) 
52 Def.[’s] MSJ., 12/12/19, Pg. 16, Ln.10.  
53 “If the statute is ambiguous, the courts must construe the statute so as to effectuate the legislative intent. 
In so doing, we avoid a literal reading if it would result in unlikely, absurd or strained consequences. State 
v. Elgin, 118 Wn.2d 551, 555, 825 P.2d 314 (1992). 
54 Laws of 1951 (“rule of rule of construction, in case of any omissions or inconsistency between any of 
the revised code as so supplemented or modified and the laws existing immediately preceding this 
enactment, the previously existing laws shall control”). 
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[W]here the mode of contracting is expressly provided by law, no other mode can
be adopted which will bind the corporation. This principle results from the fact
that municipal corporations derive all their powers from their charters. 55

City is free to negotiate a sale/lease of Click!, but the statutory requirement for a public vote 

is inalienable. As Arnott says, the “mode of contracting,” is “expressly provided” in RCW 35.94.  

1. Telecommunications And Electric Power Are Two Types of Utilities.

Power and Telecommunications (“Telecom”) are distinct utility services, often provided,

managed and organized by a single municipal entity. The American Public Power Association, 

the “voice of community-owned utilities” that power 2,000 towns and cities nationwide, labels 

these entities as “Multiservice Utilities.”56 TPU is a “multiservice provider,” with four utility 

services; water, power, rail and telecommunication.  (Shook Decl. 12/30/19, Ex. 68, Pg.1). 

Many public power utilities provide more than electric service for their 
communities; they might also manage the area’s water, wastewater, internet, 
waste, gas, and telecommunications services. For these utilities, being a 
multiservice provider brings opportunities in streamlining how work gets done, 
organizing the workforce, and giving back to the communities they serve. 

Physically, Click!’s “commercial network” and TPU’s “power communication network” share 

a common fiber optic backbone, but even this “backbone” is separated into discrete “tubes,” 

with unique fibers separating the infrastructure of the two utility systems. 57 

Click!’s telecom system and Power’s electrical system offer distinct services, separate in 

both a physical and organizational sense, with distinct brands, websites, organizational 

structures, financial reports, monthly invoicing, employee newsletters and customer loyalty 

programs, etc. Even federal, state and local regulations differentiate the two systems. 58 

Click! was established for more than TPU’s needs.59 By sharing common infrastructure, 

easements and rights of way, Click! and Tacoma Power maximize the value of their assets, 

generating operational synergies.60 This was the original purpose of the System.61 

55 Arnott v. City of Spokane, 6 Wash. 442, (1893) citing 1 Dill. Mun. Corp. (4th Ed.) 449, (373;). 
56 APPA website ( Multiservice utilities: A one-stop shop for communities). https://perma.cc/BF37-FN29 
57 See Shook MPSJ, Pg. 26, discussion of fibers and “tubes.” Also see, Shook Decl. 12/12/19 Ex. 31, Pg. 4) 
58 Shook Decl. 10/30/19, Ex. 26 (Organizational Chart), Ex. 75 (Employee Newsletter), Ex. 76 (Financial 
Statements and Purple Perks Program). FCC regulates Click! and FERC regulates Power. As municipal 
utilities, Power and Click! are regulated under distinct sections of Tacoma’s Municipal Utilities Code. 
59 Shook Decl. 12/30/19 Ex. 70, -(City of Tacoma's Initiative, April 2000. Mayor Baarsma). 
60 Shook Decl. 10/30/19, Ex. 12. See also, Shook’s MPSJ, Pg. 15, Ln. 12.  ( Click!’s Nexus to power, 
diversifying TPU revenue, driving economic growth, offsetting costs for a system TPU needs anyway ).  
61 Shook Decl. 10/30/19, Ex. 12, Pg. 9,  Memo. In Support Of City Of Tacoma's MPSJ. ( “revenue to help 
offset the costs of constructing and operating the Telecommunications System.” ) 
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B. Creation of Click!. The Community’s Need for a Telecommunication Utility System.

Click! was established as a municipal communication utility, with a clear mandate to 

provide commercial communication services. The extensive Telecommunication Study and 

Business Plan prepared in creating Click!, and other historical evidence, demonstrate Click! was 

created for much more than supporting Tacoma Power’s aborted pilot meter program. 62 

The circumstances and events surrounding the creation of Click! reveal Tacoma’s desperate 

need for a municipal telecommunication utility and explain why Click! was established. 

The significance of the utility system’s creation is revealed in a 1998 letter, from TPU 

Director Crisson to City Council, along with his attached MSNBC article describing the City’s 

communications project. Director Crisson said, “I know the City Council, as well as the Board, 

will be proud of this national coverage.” The MSNBC article was titled, “Tacoma Power to give 

TCI a jolt. Municipal utility prepares to jump into cable.” 63 Some excerpts: 

While AT&T officials congratulate themselves on their $48 billion purchase of Tele-
Communications Inc., they might want to keep an eye on the Northwest corner of 
TCI's sprawling cable empire. Tacoma Power, the city-owned utility of Tacoma, 
Wash. will soon turn on a $100 million broadband communications network that 
will enable it to sell cable TV and Internet access as well as water and electricity - 
making it a direct competitor to TCI. 

IF THE PROJECT is successful, it is sure to encourage more municipal utilities to 
take on TCI and other cable monopolies across the country. The effort is already 
getting attention from local governments weary of residents' complaints about high 
prices and poor service from their incumbent cable provider. Tired of waiting for 
new competitors to shake things up, many cities and towns are thinking about either 
constructing their own cable network, or encouraging their local utility to do it for 
them. Tacoma Power's Click! Network is the largest such effort to date. 

Concerned cable industry officials are launching a public relations counter-offensive, 
citing studies that question the viability of such projects and complaining that access 
to public funds give government-backed systems an unfair competitive edge. 

Click! was established for more than supporting Tacoma Power’s pilot meter program. The 

news article’s very premise, “it is sure to encourage more municipal utilities to take on TCI and 

other cable monopolies across the country,” shows Click! was not simply supporting a future 

pilot meter program. That “Concerned cable industry officials are launching a public relations 

 
62 Shook’s MPSJ., Section B, pages 5, 6 and 7.(Additional not “excess” Capacity). Shook Decl. 10/10/19, 
Ex. 10, (Excerpts from Business Plan and Telecommunication Study). 
63 Shook Decl. 10/30/19 Ex. 14. (Mr. Crisson’s Letter to City Manager Corpuz, MSNBC Article). 
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counter-offensive,” demonstrates Click! was controversial for, famously, pioneering the public 

broadband movement now sweeping our nation and the world. 64 So much more than meters. 65   

In April 2000, Mayor Baarsma and Dr. Singleton, of University of Puget Sound, authored a 

paper on Click!, Creating Capacity And Competition In Broadband Telecommunications: The 

City Of Tacoma's Initiative. 66  Excerpts from their paper show Click! was not about meters: 67  

ABSTRACT: This paper describes the process by which the City of Tacoma, 
Washington came to build an open access, broadband telecommunications system 
designed to promote effective competition in the provision of Internet and other 
telecommunications services. 

The City of Tacoma has designed and built a broadband telecommunications 
system with the express purpose of providing competitive telecommunications 
services to businesses and residents within the City. 

But before making the multi-million-dollar investment, the utility's director 
requested that Tacoma Power's citizen oversight body, the Utility Board, authorize 
an outside review by a consultant group--the Stanford Research Institute. 
The Board approved and soon SRI's consultants came back with an interesting 
idea: Why not invest more dollars to expand the fiber optic pipe? Then Tacoma 
Power could offer its customers an array of services--cable television, competitive 
Internet access, telephony and data transport. The Telecommunications Act signed 
into law by President Bill Clinton in 1996 had, in fact, given Tacoma Power this 
option by eliminating barriers to entry into the telecommunications market. This 
led Tacoma Power's superintendent to proclaim: "The new law afforded us the 
opportunity to embark on a broader strategy. . .” 

The next step was to conduct a marketing survey. The findings . . . forecast over 
33,000 cable customers in three years of operation. Within ten years time, the 
entire investment of $100 million would be paid off. . . . But before embarking on 
this major undertaking, Tacoma Power borrowed once again from the private 
sector. The utility pulled together a panel of fourteen experts from an array of 
disciplines to review and pass on a final business plan. That plan, which was given 
the stamp of approval by the panel, called for retail and wholesale applications. 

The political dynamics revolving around Tacoma Power's plans to build a fiber 
optic system soon changed once the management team broadened their strategy to 
include an array of telecommunications services. The manager of the incumbent 
cable provider (TCI) sent a scathing critique of the utilities' business plan to the 
Tacoma City Manager. The twenty-one page letter ended with the warning: 

 
64 Shook Decl. Ex. 74, Pgs. 18, 20. Mr. Klein (political attacks on Click! formation -Hendery & Crowley). 
65 See, e.g., Shook Decl. 10/30/19, Ex. 18, A Sampling of Municipal Broadband Utilities in the USA. See 
also Shook Decl. 10/30/19 Ex. 21, Pg. 20 Appendix 1: (U.S. Municipalities with Broadband Networks, 
Report from The Executive Office of the President. Benefits Of Competition And Choice For Community 
Development And Highspeed Internet Access. (January 2015)). Compare with, Shook Decl. 12/12/19, Ex. 
60, (Australia’s NBN, open access project passes 11 million homes).  
66 Mayor Baarsma was a professor at the University of Puget Sound and on City Council at the time, even 
voting on the creation of Click! in 1996. Shook Decl. 10/30/19, Ex. 11 Pg. 33, or 229/389. 
67 Shook Decl. 12/30/19 Ex. 70, "Creating Capacity and Competition in Broadband Telecommunications: 
The City of Tacoma's Initiative," April 2000.  Even the title indicates Click! was “created capacity.” 
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"(Tacoma's policy makers should)...pause and let the euphoria of the benefits you 
may now expect be replaced by a realistic appreciation of the pitfalls and risks 
associated with municipal ownership of what is traditionally an entertainment 
service provided by private enterprise."  After numerous public hearings, two 
declaratory judgements from the state superior court, a plea from the cable 
provider's national president and an additional due diligence review by three 
outside consultants, the city policy makers moved forward with the $100 million 
overbuild.  (emphasis added). 

The Professors’ Paper shows the System’s primary objective was a “broader strategy,” the 

community’s need for advanced telecommunication services. The prospect of $100 million in 

Additional Capacity creating municipal competition was alarming to the incumbent, TCI, who 

warned Tacoma of “the pitfalls and risks associated with municipal ownership.”68 (supra) 

In preparing the Business Plan, a detailed “Marketing Survey” was conducted, to study “The 

Current Business Market.” 69  This Survey excerpt shows Click! was more than meters: 

To help assess current business market support for advanced telecommunications 
services in the greater Tacoma area, Tacoma City Light pursued two avenues of 
consumer research: A telephone survey of 200 businesses, with 25 or more 
employees. . . This group represents a pool of "Potential Customers."  

Based upon the results of 200 telephone interviews with medium to large Tacoma 
area businesses, the Potential Customer business market is on the brink of being 
ready for advanced telecommunications technologies. The money is there,. . .key 
findings show these customers account for more than $5 billion dollars in annual 
revenues and 25,000 jobs. What's more, they currently spend over $10 million 
dollars annually on telecommunications services. They perceive telecommunications 
links are extremely important to the success of their businesses, and many believe 
their telecommunications needs will increase rapidly, particularly for Internet access 
and local data networks. 

As the Business Plan and Marketing Survey indicate, Click!’s creation was seen as vital for 

Tacoma to remain economically competitive and prosper. 70 Like the arrival of the Northern 

Pacific railroad in Tacoma in the 1870’s, such infrastructure was considered essential for success 

in the digital era. A monopoly existed in Tacoma and policymakers wanted a better system and 

service. This was the primary reason for establishing Click!. 

 
68 Shook Decl. 12/30/19, Ex. 74, Pgs. 25, 28 ( TCI, later AT&T, President Leo Hindery opposed Click!’s 
creation, publicly scolded Superintended Klein and sponsored studies to discredit Click!  
69 See Shook Decl. 10/30/19, Ex. 10, Pg. 115/389, ( Market Demand Summary -Potential Market They are 
more concerned about reliability than price for their local phone service, and very concerned about getting 
quick response from any telecommunications vendor.). 
70 Shook Decl. 10/30/19, Ex. 10, ( “One of the most significant ways a community and its economic base 
are intertwined is through an area's infrastructure. As a result, the evolution of a community's economy 
often depends upon the investments it makes in its transportation system, power system, and-given the 
shift to the information age-its telecommunication system.” (emphasis added).). 
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Defendant’s MacGuffin, a failed pilot meter project, conceals the true purpose behind the 

creation of Click!’s System. In April 2000, five years before the pilot meter program, Price 

Waterhouse prepared a “Performance Review” for Click!, and said:71 

Click! continues to be at the forefront among public and private utility 
telecommunications efforts. This position has brought considerable national 
recognition to Tacoma, and also significant tangible benefits. From a review of local 
press clippings, at least 400 new jobs, five building renovation projects, enhanced 
University of Washington and UPS academic programs, and several development 
projects are all linked to the development and presence of Click!. Establishing Click! 
prompted AT&T (TCI and Excite @home) to upgrade services to Tacoma residents 
much earlier than otherwise would have happened.  

The success of Click! and its continuing value to the community depends on a team 
effort among business, civic and education leaders to create a unique region with 
considerable growth potential. The fiber/coax network is literally and figuratively the 
thread that ties them together and enables this potential. Working together, this team 
can leverage the Click! asset to attract major new businesses, create jobs, attract 
students to programs that provide the skills for those jobs and generally enhance the 
whole community. 

This Review cites “significant tangible benefits” from leveraging Click! “to attract major 

new businesses, create jobs, attract students to programs that provide the skills for those jobs and 

generally enhance the whole community.” Even telecommuting was cited in the original plan.72  

There is no mention of Power’s pilot meter program. In the revolutionary excitement of 

creating “America’s Most Wired City,” meters were not cited in the Performance Review, 

Business Plan, Marketing Study or other documentation relating to the creation of Click!.  

Click! was revolutionary in 1996. All media reports, scholarly papers and professional 

evaluations, show that creating an advanced telecommunication utility system for the community 

was Click!’s primary purpose. 73  Click! was never “excess capacity.” Click!’s assets were 

“additional capacity,” purchased and installed to enable vital services. They remain essential for 

continuing to provide these same telecom (“utility”) services today. 

Notably, Tacoma’s visionary investment in the System occurred 12 years before Congress 

made broadband a national priority with the Broadband Data Improvement Act in 2008, and 

 
71 Shook Decl. 12/30/19, Ex. 71, Pgs. 16, 17. ( Click! Network Financial Performance Review ).  
72 E.g., Today Tacoma maintains a robust Commute Trip Reduction Program. Tacoma Municipal Code 
Section 13.15.020 (Z).“Teleworking/telecommuting” means the use of . . .  technology to permit an 
employee to work from home. See also RCW 70.94.521 (automotive traffic is the major source of 
emissions of air contaminants), (reduce single-occupant vehicle commuting.) RCW 28B.130.005 (Intent. 
Telecommuting -mitigate the adverse . . . effects of auto dependency and traffic congestion.)  
73 Shook Decl. 12/30/19, Ex. 70 (Mayor’s paper and newspaper article.) also Ex. 71, (Auditors Review). 
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providing §101 of the Act, codified in 47 U.S.C. § 1301.:  

(1) The deployment and adoption of broadband technology has resulted in enhanced 
economic development and public safety for communities across the Nation, 
improved health care and educational opportunities, and a better quality of life for all 
Americans.  

(2) [P]rogress in the deployment and adoption of broadband technology is vital to 
ensuring that our Nation remains competitive and continues to create business and 
job growth. 

C.  Click! is Built on “Additional Capacity” Not “Surplus Capacity”.  

Click! was established as a “separate system” and is a separate “department.”74  Click! has its 

own unique brand, loyal customers, annual sales of $25 million a year, and assets coveted by a 

private entity. The City has every right to organize its utility departments as a “multiservice 

utility.”75  For organizational convenience, Click! is a department of Tacoma Power.  

Ignoring Click!’s vibrant and successful enterprise, Defendant argues Click! is “excess 

capacity,” claiming Click! is not essential for Tacoma Power’s purposes.76  But, Power’s needs 

are not the issue. Click! was never intended to be “essential” for Power’s purposes.  

In TPU’s lobby, Click! has a separate customer service counter. Click! is a separate 

department and system, with a life and brand of its own. Click! is essential to Click! end-users.77 

The enabling Ordinance 25930 provides: “The City hereby creates a separate system of . . 

City Light.”78 Click! was born as a “Separate System.” Click! is  “Telecommunication System.” 

 

 

 

 

 

Click!’s “separate system” is essential to Click! users, who depend on the infrastructure in 

everyday life.79  Click! was established to fulfill the community’s need for an advanced telecom 

 
74Finance Dept, does not track performance of other Power divisions. Shook Decl. 12/30/19, ¶ 2. 
75 Tacoma has broad authority in organizing its utilities; but, cannot sell them without public vote.  
76 “Shouts” is more accurate, since the ”Excess” phrase appears capitalized 35 times in Defendant’s brief. 
77 Shook Decl. 12/12/19, Ex. 42, Pg. 2. 
78 Shook Decl. Ex. 11, Pg. 8 (Article II creates a separate system, adopts Click! business plan.” 
79 RCW 43.330.532 [B]roadband is critical to full participation in society and the modern economy . . . by 
enabling access to health care, education, and essential services, providing economic opportunities, and 
enhancing public health and safety. Also, Shook Decl. 10/30/19, Ex. 21, Shook Decl. 12/12/2019 Ex. 37 

54
2477



 

Plaintiff Mitchell Shook’s Response to 
Defendant’s MSJ Case NO. 19-2-11506-3 

- 16 - 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Mitchell Shook, Plaintiff 
3624 6Th Ave Suite C, Tacoma, WA 98406 

system.80 It is a municipal alternative to the incumbent monopoly provider, who, at the time, 

“could care less” about Tacoma. 81  

In 1996, when Click! was first proposed to Council, the incumbent monopoly, TCI (now 

Comcast), had no interest in upgrading their system. After repeated requests by the City, TCI’s 

attitude was, “go jump in the lake.” Power Superintendent Steve Klein recalled TCI’s attitude:82 

[C]ity council, they're having a heck of a problem with the incumbent 
cable provider who still has the crummy system, refuses to upgrade it. 
And they don't come to the table to negotiate the franchise agreement. 
They can just tell the city government to jump in the lake. And if you 
don't like it, we'll just shut it -- we'll shut it down. 

Monopoly incumbents can afford such cavalier arrogance.83 Most consumers have no 

alternative for access. Monopoly and oligopoly control of broadband in America is the norm. 

FCC data shows nearly 85 percent of Americans have either one choice or no choice for speeds 

in excess of 100 Mbps.84 This is why the FCC, FTC and DOJ closely regulate mergers of the 

powerful telecommunication conglomerates.85  

Click!’s costly construction was never “excess capacity.” Council prudently and specifically 

resolved to provide “Additional Capacity,” with additional, incremental investment, funding 

equipment, abundant optical fiber, including dark fiber, and the skilled staff to cobble it all 

together. 86 required to create Click!’s essential services.87 Click! was built to accommodate the 

community’s anticipated, ever-increasing, need for the data flow and for the explosive growth 

projected in the future.  

On Click!’s website, Power Superintendent Steve Klein, the “Father of Click! Network,” 

explained the project’s origins and cited the “further review” that led to the additional investment 

in additional capacity for “expanding the network.” (Shook Dec. 12/12/19, Ex. 74, Pg. 8.) 

 
80 See generally, Shook Decl. 10/30/19, Ex. 23 (“[B]roadband is taking its place alongside water, sewer 
and electricity as essential infrastructure for communities”. Quoting USDA Report).  
81 Section 706(d)(1) defines “advanced telecommunications capability” as high-speed, switched, 
broadband telecommunications capability that enables users to originate and receive high-quality voice, 
data, graphics, and video telecommunications using any technology.   
82 Shook Decl. 12/30/19, Ex. 74, Pg. 12.  (Power Superintendent’s Steve Klein deposition). 
83 Shook Decl. 12/30/19 Ex. 78, (monopoly power closely monitored. DOJ and FTC guidelines.) 
84 FCC, Annual Internet Access Services Report (2018), see also, FCC Fact Sheet Communications 
Marketplace Report GN Docket No. 18-231 Report; GN Docket No. 18-231 Ex. D-3.  
85 See AT&T-DIRECTV Order, 30 FCC Rcd at 9141, para. 20, 21; Comcast-NBCU Order, 26 FCC Rcd at 
4248, para. 24, (The FCC and DOJ, consider market power of incumbent and barriers to entry). 
86 Shook Decl. 12/30/19, Ex. 85 (City’s 1997 Emergency Res. for $69 Million, includes telecom team). 
87 Shook Decl. 10/30/19, Ex. 21, Pg. 4, Ord.# 25930 (“WHEREAS, the City has determined that it is 
prudent and economical to provide additional capacity on such telecommunications system”). 
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Tacoma Power originally planned to build a fiber-optic network to control its 
substations. Further review indicated that expanding the network and offering a wide 
range of telecommunications services would benefit our customers and our 
community. 88 

Fiber must be activated, or “lit,” before it can be used to provide communication services. 

At great expense, TPU invested tremendous “additional” public treasury in providing the optical 

equipment, modulating electronics, equipment and staff necessary to light this fiber and make it 

capable of carrying services. There is nothing “excess” or surplus in Click!’s enterprise or fiber.  

Power’s incremental investment to establish Click!, created a functional telecom system, 

addressing the community’s need for Broadband services. The “lit” fiber, and the currently 

unused dark fiber, are not  “excess” capacity. These assets were intentionally included, as 

“additional capacity” in the original Ordinance and Business Plan. It is worth remembering 

Mayor Baarsma and Professor Singleton’s Paper, which described that incremental investment:89 

Why not invest more dollars to expand the fiber optic pipe? Then Tacoma 
Power could offer its customers an array of services--cable television, 
competitive Internet access, telephony and data transport. 

Click!’s assets are performing their intended purpose and function. They are useful and 

required for Click’s current and future needs in delivering essential services to the community.  

The fact Click!’s fiber, both lit and dark, are included in the scheme, in exchange for $2.5 

million a year, shows these are valuable assets. These fibers are not obsolete or surplus.90  

Telecommunications has been a regulated public utility since the Pacific Telegraph Act of 

1860.91 AT&T monopolized the industry for most of the 20th century.92  

The Communications Act of 1934 created the FCC. AT&T’s monopoly was broken up by 

1983.93 Congress recognizes telecom is an essential public utility. 94   In Section 706(a) of the 

 
88 Shook Decl. 12/30/19, Ex. 83,  (“About us” description of Click! and historical screen shots of Click!’s 
website form the Wayback Machine, digital archive of the World Wide Web.). 
89 Shook Decl. 12/30/19 Ex. 70, Creating Capacity and Competition in Broadband Telecommunications. 
90 Click Business Transaction Agreement, Indefeasible Right of Use, or “Privatization Agreements.”  
91 See C. 137, U.S. Statutes 36th Congress, 1st Session, June 16, 1860, also, The FCC, formed by the 
Comm. Act of 1934. 47 U.S. Code § 151, § 601, took over wire communication regulation from the ICC. 
92 Shook Decl. 12/12/19, Ex. 49 Pg. 3. (Kingsbury Commitment did not hinder AT&T). 
93 Judge Greene’s opinion, United States v. American Tel. and Tel. Co., 552 F. Supp. 131 (D.D.C. 1983). 
94 See generally, Shook Decl. 12/12/19, Ex. 31, Pg. 8, (We are approaching a new era of the Data Age, 
autonomous cars, humanoid robots, intelligent personal assistants, smart home devices, the world is 
undergoing a fundamental change, transforming our lives. Broadband connects us with friends and family, 
allows access to education, goods and services, and affects nearly every aspect of life.). 
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Telecom Act, 1996 (P.L. 104-104), Congress directs the FCC to encourage deployment of 

advanced telecom capabilities to all Americans on a timely basis.  

Defendant argues Power is the only “real utility,” and Click! is just a silly old “cable TV” 

system, best viewed in the context of Issaquah. While Power did initially breathe life into the 

System, by funding Click!’s creation, Click! is a utility in its own right. Not a cable TV system.95  

D. Telecommunications is a Utility. A Monopoly or Separate Undertaking is Not Required.

Defendant asserts the public has NO right to vote, if Click! is not a monopoly, a “separate

undertaking,” or Title II regulated facility. All baseless arguments. Contra, Such “last mile” 

systems are effective “gateways,” with "bottleneck monopoly power” and all the “dangers this 

power poses.”  Turner Broadcasting System, Inc. v. FCC, 512 US 622, 661 (1994) 

This “monopoly power” was one of the reasons Click! was built. See ante Pg. 16, and Mr. 

Klein’s “Go Jump in The Lake” comment. Also, see Mr. Klein comment on limited pole space.96 

1. Monopoly is Not a Prerequisite to Public Vote on Disposal of Community’s Assets.

Defendant argues Click! is not “a monopoly” and, therefore NOT deserving of the protective 

vote under RCW 35.94. Def. MSJ, Pg. 17. Contra,  “Cable operators possess a local monopoly 

over cable households.” Turner Broadcasting v. FCC, 520 U.S. 180, 197 (1997). 

Defendant argues public’s statutory right to vote is forfeited if Click! has a competitor. But 

see  “[T]he question of whether or not a monopoly actually existed is not a controlling feature.” 

State v. Kuykendall, 137 Wash. 602, 609 (1926). Cf., “It will readily be seen, then, that it makes 

no difference whether a monopoly existed.” Id.at 610. (emphasis added).  

Monopoly status is not a controlling feature in determining citizen’s right to vote. The Laws 

of 1917 provide a protective vote, regardless of a “monopoly.” Legislators knew from firsthand 

experiences, fresh in their minds, of dirty tactics deployed by private “Power Trusts,” who 

devoted armies of lobbyists and vast resources in destroying municipal utilities.” 

Click! is protected by a public vote because its assets were paid for by the people and its 

property is devoted to public use. And because Legislators purposefully provided the Laws of 

1917 protected municipal utility property.97  

 
95 Shook Decl. 12/12/19, Ex. 59, Declaration of Terry Dillon.   
96 Shook Decl. 12/30/19, Ex. 24, Pg. 23 (US West and TCI had used up all available pole space.) 
97 Similarly, just as “purposefully,” policymakers provided “Additional Capacity” in building Click!. This 
investment must not be confused by defendant’s claim such investment was ever “excess capacity.” 
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Judge Bone explains why in his Letter, as reprinted in the Congressional Record in 1944. See 

generally Shook Decl. 12/30/19 Ex. 80.98 

Tugboats, towboats, barges, silos, wharfs, warehouses, taxi cabs and pipelines are all “public 

utilities” because they are “devoted to public use,” not because they are monopolies.99 Click!’s 

wires are data pipelines, “and no doubt” a public utility. In State v. Kuykendall it was found: 100  

[I]f in the beginning or during its subsequent operation the pipe line was devoted 
by its owner to public use, and if the right thus extended to the public has not been 
withdrawn, there can be no doubt that the pipe line is a public utility.  Kuykendall, 
at 834 

 [T]he question of whether or not a monopoly actually existed is not a controlling 
feature; nor can courts know what considerations were pressed upon the 
Legislature to justify the passage of the act. It is enough for us to follow the 
holding in Munn v. Illinois, supra, where the court said: 'For our purposes we 
must assume that, if a state of facts could exist that would justify such legislation, 
it actually did exist when the statute now under consideration was passed. For us 
the question is one of power, not of expediency. If no state of circumstances could 
exist to justify such a statute, then we may declare this one void, because in 
excess of the legislative power of the state; but, if it could, we must presume it 
did.' As to the propriety of legislation in force within the scope of the legislative 
power the Legislature is the exclusive judge.  (emphasis added). 

Likewise, this Court must not question “the propriety of legislation” in § 9512, providing a 

protective public vote, preventing potential privatization of public utilities. It is a legislative 

prerogative. Neither can the Court question legislative intent in the definition of “surplus,” as 

“unserviceable, inadequate, obsolete, worn out or unfit to be used.” 101 Shook Decl. 12/30/19, Ex. 

80. Pg. 22 (“Power fight”). 

Nothing in the statute requires a monopoly, although one nearly exists.102 Property simply 

needs to be owned by the municipal utility and “useful.” Click!, with $25 million a year in 

revenue is clearly performing that telecommunication purpose.  

Consolidation in the telecom industry is highly scrutinized by the DOJ, FTC and the FCC to 

prevent market concentration. 103 Comcast’s 2015 bid for Time Warner Cable would have 

 
98 Shook Decl 12/30/19, Ex. 80, Pg. 7 (Homer T. Bone Letter, from Congressional Record, citing 1913 
“manipulation” of legislation by private power trusts, and Rep. Heinly’s “two lines” added to irrigation bill 
repealing City’s right to sell power outside the City limits). Pg. 23, (Judge Bone’s “Thorn Interview”.) 
99 State v. Kuykendall, 137 Wash. 602, 611 243 P. 834, (1926),“taxicab company was a public utility.” 
100 Kuykendall, at 611, Drawing on Budd v. People, 12 S.Ct. 468, 143 U.S. 517, 36 L.Ed. 247 (1892), 
quoting Munn v. Illinois, 94 U.S. 113, 24 L.Ed. (1877).  As briefed in Plf. Shook’s MPSJ, Pg. 15. 
101 RCW 54.16.180 (represents clear legislative intent and definition of “surplus” for municipally-owned 
utility property.) See Shook’s MPSJ., Pgs. 24, 25, (detailed history of surplus statute).  
102 Tacoma suffers oligopoly, with two alternatives for BIAS, generally. Because of Click!’s existence. 
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consolidated 30 million subscribers.104 Comcast unilaterally offered to divest nearly 4 million 

customers just in hopes of gaining approval for the deal. It was killed by DOJ scrutiny, anyway, 

seen as creating an “unavoidable gatekeeper for Internet-based services.”  

2. A Separate Entity or Undertaking is Not Required For the Right To Vote.

Organizing Click! as a “Department” under Tacoma Power, or providing multiple utility

services under one entity, does not destroy the public’s right to vote under RCW 35.94. The City 

has full discretion over organizing its utility departments.105 Click! is still a utility asset. 

Many public power utilities provide more than electric service for their communities, “they 

might also manage the area’s water, wastewater, internet, waste, gas, and telecommunications 

services,” says the American Public Power Association, who refers to such entities as 

“Multiservice Utilities.” Such organization structure are common. 106 

“Operationally, one advantage we see in being a multiservice utility is having 
the ability to coordinate our various activities,” said Ken Weber, chief executive 
officer of Harlan Municipal Utilities (HMU), which supplies electric, gas, 
water, and telecommunications services to some 5,100 people in Harlan, Iowa. 
Weber points to the convenience for customers that his utility can provide as a 
single point of contact for contractors and movers. 

Coordination impacts field operations, too, said Gabriel Khalife, borough 
manager for Kutztown, Pennsylvania, a municipality about the same size as 
Harlan that also offers a gamut of services: water, wastewater, gas, electric, 
telecommunications, and waste management.     (emphasis added.) 

Defendant asserts Coates v. Tacoma prevents this Court from finding Click! is anything other 

than “part of” a public utility. 107 Perfect! “Part of ” is sufficient to win the right to vote.  

Not that it matters, but Click! is more than a “part of.” Click! is a “Department” and System 

in its own right. The issues, evidence and arguments in Coates were entirely different. An 

accountancy act violation, compared with a right to vote.  

Coates does not cut in defendants’ favor. Plaintiff claimed Click! was not a utility, was losing 

money, violated the accountancy act and any losses are general government’s obligation 108 109  
 

103 Shook Decl. 12/30/19 Ex. 69, Pgs. 38, 39, (DOJ 4/24/15 DOJ Press release “significant concerns that 
the merger would make Comcast an unavoidable gatekeeper for Internet-based services that rely on a 
broadband connection to reach consumers.” ). See also Pg. 39 (Comcast’s divesture offer). 
104 Shook Decl. 12/30/19 Ex. 69 (30 million subscribers, also 30 % of the total United States market). 
105 Tacoma v. Taxpayers of Tacoma, 108 Wn.2d 679, 695, (“ court leaves the choice of means used in 
operating the utility to the discretion of municipal authorities.”). 
106 Shook Decl. 12/30/19, Ex. 68, Pg.1.  (Info from American Public Power Association website). 
107 Coates v. Tacoma, Division II, Unpublished Decision No. 51695 12/10/19 (Alleged City violated 
Washington's local government accounting statute, RCW 43.09.210.)   
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City defended, arguing Click! was a utility and part of Tacoma Power. City was right, and 

prevailed. The court found, “Therefore, we conclude that Click! and Tacoma Power's electric 

utility are one undertaking for purposes of RCW 43.09.210(3).” Coates, at Pg. 9.   

As “one undertaking,” Coates establishes Click! is, at least, “any part thereof,” triggering the 

mandatory vote in RCW 35.94 and § 4.6. Any other reading leads to absurd results.  

The Coates “part of” finding is a thoughtful solution. It avoided a long trial over 

controversial accounting methodology.110 It preserved federal and state policy goals furthering 

municipal broadband.111 Shook Decl. 10/30/19, Ex. 21 (White House Report). 

Charter § 4.6 has no surplus clause.112 The Coates finding triggers a vote, regardless of 

surplus. With Judge Bone Chairman of the 1926 Charter Committee, the intent of §4.6 is clear. 113  

RCW 35.94.040 reads, “equipment originally acquired for public utility purposes.” Thus, it is 

the ownership of the property, not the definition of the assets’ function, that compels a public 

vote. When a utility buys an asset, with a “nexus” to the utilities purpose, it’s statutorily 

protected by the vote, unless surplus. Even artwork, that brighten employees’ day. 114  

Power and Click! are “one undertaking” under Coates, which establishes Click! is a bona-

fide “utility,” and not a general government obligation. Since Click! is a “system,” by common 

definition, and Coates’ confirms Click! is part of a “municipal utility,” organizational 

convenience and institutional naming aside, the right to vote is mandatory. 115 

3. An FCC Designation Is not A Controlling Factor Over People’s Right to Vote. 

Defendant raises unrelated issues, of cable TV  “regulation” and the FCC’s politically 

inspired Restoring Internet Freedom (“RIF”) order. 116Title I or Title II designation of BIAS does 

not preempt state laws the right to vote on disposal of a public communication system.117  

 
108 E.g. City of Tacoma’s 4/20/19 MPSJ. on The Nature or Mandamus Relief, Coates v City of Tacoma, 
Pierce County Superior Court 17-2-08907-4., Page-3. 
109 Losses were disputed issue and no finding on losses was ever made.  
110 Shook Decl. 12/12/19, Ex. 55 (Council Resolution for an Audit of controversial Click! accounting.)  
111 RCW 43.330.532, (Access to broadband critical to full participation in society and modern economy). 
112 Shook Decl. 12/30/19, Ex. 89 (Tacoma City Charter Article 4 -Utilities.) 
113 Shook Decl. Part Two 12/12/19, Ex. 67 Pg. 3 (Judge Bone elected Chair of Charter Committee). 
114 E.g. Shook’s MPSJ., Pg. 15, Fn. 74. (utility purpose, nexus to power, and Okeson line of cases).  
115 “If the statute is ambiguous, the courts must construe the statute so as to effectuate the legislative intent. 
In so doing, we avoid a literal reading if it would result in unlikely, absurd or strained consequences.” 
State v. Elgin, 118 Wn.2d 551, 555, 825 P.2d 314 (1992). 
116 FCC’s Restoring Internet Freedom Order (“RIF”) restored Title I regulation of BIAS. Protecting and 
Promoting the Open Internet, 30 FCC Rcd 5601, 5757-77 ¶¶ 355-387 (2015) (Title II Order). 
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Mozilla vacated the FCC’s RIF “Preemption Directive,” which would have prohibited state 

“bright-line” consumer protection regulation of net neutrality. 118 Washington State’s own net 

neutrality laws support broadband’s vital role as an essential utility. 119  

If Defendant’s argument is accepted, that Title II regulation of information flowing over the 

physical facilities defines a utility, then our State’s identical Title II bright-line regulations, in 

RCW 19.385.020, confirm Click!’s utility-status. 120 RCW 19.385’s “Open Internet Act,” 

preserved Title II’s bright-line regulations in Washington State, preempting the authority sought 

by the FCC in reclassifying BIAS to Title I. 121  

The Communication Act of 1934 expressly grants states authority to promote and regulate 

“telecommunications services, and safeguard the rights of consumers.”122 

All “information services” are accessed via telecommunications.” Click! is a physical 

telecommunications system.123  

Municipal ownership of Click!’s infrastructure, fibers, routers, servers, switches, pipes, poles 

and customer accounts is what triggers the right to vote, not the FCC’s shifting regulatory 

authority, or “non-authority,” in regulating data flow, or activity, over the physical infrastructure. 

Such regulation has no bearing on voter’s inalienable right to approve conveyance of Click!’s 

property.  

 
117  See generally “nowhere in the general charge to “promote competition in the telecommunications 
market” is a directive to do so by preempting a state’s allocation of powers between itself and its 
subdivisions.” Tennessee V. FCC, 832 F. 3d 597 - Court of Appeals, 6th Circuit (2016).  
118 Mozilla Corp. v. FCC, 940 F.3d 1, 63 (D.C. Cir. 2019), “ Commission lacked the legal authority to 
categorically abolish all fifty States’ statutorily conferred authority to regulate intrastate communications. 
For that reason, we vacate the Preemption Directive, 2018 Order ¶¶ 194–204.” Mozilla, at 86, The court 
rejected the FCC’s preemption efforts, finding the FCC has no authority to regulate BIAS under Title I, 
and, hence no authority to tell states they cannot regulate it. The FCC, by arguing BIAS was not subject to 
FCC regulation, in effect, deprived itself of any authority to preempt state regulation. 
119 Mozilla, in rejecting FCC preemption, confirmed Washington State’s authority for bright-line regulation 
of BIAS. Mozilla, at 62, stated “the harms from blocking and throttling during a public safety emergency 
are irreparable. People could be injured or die.”  Also finding “arbitrary and capricious the Commission’s 
failure to  consider the implications for public safety” and “the 2018 Order was arbitrary and capricious in 
this respect, we remand” Mozilla v FCC, Dist. of Col. 2019 USCA Case #18-1051. 
120 The City of Tacoma and Washington state have their own bright-line regulation, of “No blocking; no 
throttling; no paid prioritization.” A Title II designation of BIAS would have provided federal authority. 
121 Chapter 19.385 RCW (may not: Block content, Impair internet traffic or Engage in paid prioritization). 
122 As amended by the Telecom. Act of 1996. See 47 U.S. Code § 253 (b) (shall not affect ability State to. . 
.  protect public safety and welfare, ensure telecommunications services, safeguard rights of consumers). 
123 47 USC § 153(50): transmission between points specified by the user, of information of user’s choosing. 
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Congress removed barriers, in 1996, authorizing the FCC to encourage the development of 

such systems. 124 The City even cited the Telecom Act, in seeking this Court’s authority to 

establish Click! in 1996. 125   

[T]he thrust of the Telecommunications Act is to encourage the availability and
affordability of telecommunications services. . . Tacoma is well positioned to make
telecommunications services available to the public at a competitive price, thereby
furthering this federal policy.           (Shook Decl. 10/30/19 Ex. 12, pg. 10)126  

Also, in this same 1996 Brief, at Pg. 12, ¶ B ( 3.), City cited its authority to provide “utilities,” 

Tacoma may conveniently render telecommunications services because the Light 
Division has an existing citywide electric system of connections to customers' 
homes, because it has existing billing relationships with customers, and because 
it can provide services economically. Second, there is no express statutory 
prohibition against city provision of municipal telecommunications services. 
Winkenwerder, supra. To the contrary, the Legislature has acknowledged that 
cities provide communications services through enacting a statute providing for 
the burying of city-owned communications facilities. RCW 35.96.030. Finally, 
the Legislature has determined that competitive markets for telecommunications 
services serve the public interest. RCW 80.36.300; In re Electric Lightwave, Inc., 
123 Wn.2d 530, 538-39 (1994) (noting that "it is the state's policy to promote 
diversity in the supply of telecommunications services and products in 
telecommunications markets throughout the state"). The City's provision of 
telecommunications services will make the market more competitive, thus 
furthering the public interest recognized by the Legislature. 

Defendant argues cable modem service is not telecommunications, citing Brand X.127 But, 

FCC designations aside, information service still requires telecommunications. Under USC 47 

153( 23) “information service” is the acquiring of “information via telecommunications.” It’s 

these physical facilities the people have a right to vote over. “[T]elecommunications is part and 

 
124 Under 47 U.S.C. § 1302(a), the Federal Communications Commission is charged with “encouraging the 
deployment on a reasonable and timely basis of advanced telecommunications capability to all 
Americans,” Congress also entrusted this responsibility to state commissions. 
125 Telecommunications Act of 1996, Pub. L. No. 104-104, § 253, 110 Stat. 70 (1996). 
126 1996 Memorandum In Support Of City’s Summary Judgement. See Shook Decl. 10/30/19 Ex. 12. 
127 Nat'l Cable & Telecommunications Ass’n v. Brand X Internet Servs., 54 U.S. 967 (2005) 
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parcel of cable modem service ”Community Telecable V. City Of Seattle 164 Wn.2d 35 (Wash. 

2008).  See also, Brand X, at 1006. “the high-speed data transmission (telecommunications) that 

is an input used to provide this service”. Click! is still a communication utility. An FCC 

regulation does not magically convert it into a library, pizza store or pet shop. Click!’s physical 

transmission facilities, components and other assets are not surplus.  

Click! is not an ISP. Click! is a pure telecom system providing wholesale FTTP, Metro 

Ethernet and lit data transport services, with established wholesale rates. 128 The retail ISP 

partners provide the end-user cable modem services, troubleshooting and maintaining their 

modems and competing in delivering retail BIAS services to the community.  

This free market competition keeps end-user rates low. Privatizing Click! removes 

Council’s oversight of wholesale rate. End users include elderly, low-income, governmental and 

student customers, who could be harmed by unreasonable price increases, if Click! is sold to a 

private company.  

Click!’s wholesale telecom operations are comparable to TPU’s wholesale water and power 

operations, where wholesale rates are also set by Council. In 2018 TPU earned over $50 million 

in wholesale water and power sales. (Shook Decl. 12/30/19, ¶ 1, Ex. 75, Pgs. 19, 20.).    

Privatization is both substantively and procedurally ultra vires.129 Procedurally, there was no 

“RFP” issued for the sale of Click!, as Defendant alleges. Only an “RFI/Q”, for “information.130 

Council never audited Click!’s financial performance.131  They voted to go “All-In,” to expand 

Click!. The Coates lawsuit dashed those hopes, forcing Council to change direction. 132 

No bidding or appraisal has occurred in this process of privatization. Bidding typically 

follows a “surplus property declaration.” Council has no basis for determining a fair valuation of 

the System’s assets.133 Fortunately, “the public vote is curative of all ills.” 

 
128 Shook Decl. 12/12/19, Ex. 57, Pg. 326/423. (Click! FTTP Role and Responsibilities). Ex. 64, Pgs.2-9, ( 
Tacoma Public Library Broadband Agreement). 
129 Substantive ultra vires briefed in Pl. Shook’s MSJ., Pgs. 26, 27 and 28.  
130 Def.[’s] 12/12/19 MSJ., Pg. 6, Ln. 10. Def. deceptively adds a (“P”) in describing the RFI process. City 
did NOT prepare a RFP. It was an RFI and NOT an “RFI/Q/P.” The City issued an RFI. There was no “P”, 
Shook Decl. 12/30/19, ¶ 15, also Ex. 72. This is not “Wheel of Fortune,” Def. can’t just, “give me a P!” 
131 Shook Decl. 12/30/19, ¶¶ 1, 2, 3, and 13. No audit, disputed losses, no bidding, no valuation. Only basis 
for privatization was fear of adverse decision in Coates, also Ex. 72. Advanced Stream’s RFI response.  
132 Edward E. Coates, et. al., v. City of Tacoma, Division II, No. 51695-1 Unpublished decision, 12/10/19, 
see Shook Decl. 12/30/19, ¶¶10, 11 (explanation and evidence of switch from “All In, to “All-Out.”). 
Plaintiff’s in that suit, Mr. .Crowley, have opposed Click! since before its creation.  
133 Shook Decl. 12/30/19, Ex. 82 Shook’s Email to Council, informing them of failure to follow process. 
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Mitchell Shook, Plaintiff 
3624 6Th Ave Suite C, Tacoma, WA 98406 

Plaintiff’s CPA claim should not be dismissed. Naturally the CPA does not apply to City’s 

“legitimate acts.” Cities necessarily operate monopolies and enjoy sovereign immunity from CPA 

claims for doing so. But, tortious acts, and conspiracy with a private party, in restraint of trade are 

not legitimate ministerial functions.134 The CPA claim involves many facts. Discovery and a trial 

could be required.135  If justice prevails, the CPA claim will soon be moot and can be withdrawn, 

when the Court upholds the people’s right to vote. The right to vote being “curative of all ills.” 136    

Finally, telecommunications is not a luxury. You can’t add a “rooftop antenna” and get it.137 

The flow of such “information” requires a “pipeline,” a fiber optic backbone, for transferring 

customer’s data.138 Click! Network is our community’s ’ public data pipeline, that “information 

highway.” It is a utility. The additional capacity and fibers, paid for by the people, are the 

equivalent of lanes on this advanced public highway. Defendant’s definitions of “utility” and 

“surplus” would return us to an era of private “toll roads,” and allow any municipally-owned 

utility asset to be sold, to large campaign contributors, without a public vote. Could a water, 

power or rail facility be next?  

VI. Conclusion

For the forgoing reasons, the Court should deny Defendants Motion for Summary Judgement 

and grant Mr. Shook’s Motion and declare City’s surplus resolution ultra vires. 

Respectfully submitted this 30th day of December 2019. 

______________________________________ 
  Mitchell Shook 

Plaintiff 

 
134  Miotke v. Spokane  101 Wn.2d 307, 336 (1984) citing RCW 4.96.010 All political subdivisions, 
municipal corporations, and quasi municipal corporations of the state, whether acting in a governmental or 
proprietary capacity, shall be liable for damages arising out of their tortious conduct, or the tortious 
conduct of their officers, agents or employees to the same extent as if they were a private person or 
corporation 
135 Defendant misquotes the CPA, removing the word “corporations,” in their MSJ on page 24, ln. 6. The 
complete statement in RCW 19.86.010 (1) "Person" shall include, where applicable, natural persons, 
corporations, trusts, unincorporated associations and partnerships. 
136 Quoting Hon. Homer T. Bone, handwritten letter, University of Puget Sound Crocker Library Archive. 
137 Issaquah, at 574, “It's something you can do with a rooftop antenna. In that sense, it's not a utility.” 
138 5G networks of the future, for example, require an underlying fiber network, like Click! to function.  
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 The Honorable Judge Shelly K. Speir 
  Hearing Date: January 10, 2020  
Oral Argument Confirmed 

IN THE SUPERIOR COURT OF PIERCE COUNTY 
OF THE STATE OF WASHINGTON 

DARREL BOWMAN, 

Plaintiff, 

v. 

CITY OF TACOMA, 

    Defendant. 

NO. 19-2-11506-3 

PLAINTIFF SHOOK’S REPLY IN SUPPORT 
OF MOTION FOR PARTIAL SUMMARY 
JUDGEMENT GRANTING DECLARATORY 
RELIEF 

MITCHELL SHOOK,    
Plaintiff Pro Se, 

            v. 

CITY OF TACOMA, 

Defendant. 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

January 06 2020 4:25 PM

KEVIN STOCK
COUNTY CLERK

NO: 19-2-11506-3
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As the Court considers this motion, please keep in mind two important observations: 

First, Plaintiff’s motion only asks the Court to declare what the City’s own legislative body, 

has already said: An approving “vote of the people” is required to “sell, lease or dispose” of any 

utility property essential for continued utility services. 1  

Second, Click! provides advanced telecommunications “services,” using the public’s municipal 

utility assets and appurtenances. The public’s “assets” are essential for continued provision of 

Click!’s vital public telecom services.2 The law requires a vote for the disposal of public utility 

“assets,” not just utility “systems,” as Defendant continues to mischaracterize this case.   

As seen here, in the City’s own Click! Resolution, the City’s own finding cites the people’s 

right-to-vote under Charter §4.6: See also, Shook Dec. 12/12/19, Ex. 32, Pg. 1:20.  

Defendant admits that “telegraph and telephone,” now known as “telecommunications” or 

“telecom,” was one of the protected utilities, on the long-list of municipal utilities requiring a 

vote of the people, in the original version of RCW 35.94, the “Laws of 1917.”  3 

As a result, City’s only remaining opposition boils down to one main argument, that the 

Laws of 1917 were “repealed” in 1965, eliminating the “long-list” and any vote of the people 

requirement for the public’s telecom assets.4 As seen here, page 10, line 17 of Def.’s Response: 5 

Defendant erroneously asserts, “reference to telephone plant and lines, was repealed in its 

entirety in 1965.”  That is not true. The Law of 1917 was “repealed and replaced,” in its entirety. 

 
1 Shook Decl. 12/12/19, Ex. 32. Pg. 1, Ln. 20, ¶ 4. (Def.’s own Res. U-10828 citing public’s right to vote.). 
2 As evidenced by over 2,100 pages of essential assets listed in the Click! IRU privatization agreement, without 
which Click!’s telecom services cannot continue in operation. Shook Decl. 11/1/19, Ex. 29, 30.  
3 Def‘s Resp., Pg. 14:10, ("cable modem and metro-ethernet services are a form of telecommunications”). 
4 “Laws of 1917” refer to the RRS §§9512-9514, “Sale or Lease of Public Utilities Owned by Cities.” 
5 Def.’s Response, Pg. 10:17, Defendant states: “the Laws of 1917, including the reference to telephone plant 
and lines, was repealed in its entirety in 1965.” 
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The Laws of 1917 did not change in 1965 and a search for a definition of “utility” is not 

required. The statue defines telecom as the utility. Since Click! is owned by a city, and it doesn’t 

matter which Department of the city owns it, the popular vote requirement survives. 

A. The People’s Right to Vote was Not Extinguished by the Laws of 1965. 

The City’s main argument, that the Laws of 1917 were “repealed” in 1965, is easily dispelled,   

by examining 1951’s inaugural Chapter 80.48, incorporated as Chapter 35.94 in 1965.6  

The 1951 version is identical to the statute today. Nothing was changed in 1965. 7 Seen here is 

RCW 80.48.010 as it appeared in 1951; and, as it remains today: Shook Dec. 1/6/20, Ex. 92:  

 

 

 

 

 

 

Today’s Title 35 version is identical to the Title 80 version from 1951. The 1965 enactment of 

Chapter 35 RCW did not “repeal” or change the previous Chapter 80.48 RCW. Since the statutes 

were identical, before and after the 1965 enactment of Title 35, the law falls under Chapter 35.98’s 

“Construction” statement, in RCW 35.98.010, which provides, “The provisions of this title . . . shall 

be construed as restatements and continuations, and not as new enactments.” Chapter 35.94’s 

enactment was, simply, “restatements and continuations” of the law, with no change in the law. 

Thus, it remains intact as originally enacted. 

 

 

 

 
6 Shook Decl. 1/6/20, Ex. 95 (Laws of 1965 savings clause, and Laws of 1951 with the statute as it existed at 
the inception of the RCW, as Chapter 80.48 RCW, showing RCW 35.94 was never changed.   
7 “Laws of 1917” were  RRS §§9512-9514, “Sale or Lease of Public Utilities Owned by Cities or Towns.” 
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As a “Continuation of existing law,” the language in RCW 35.94.020 necessarily still 

encompasses “telegraph and telephone plants and lines, or any system embracing all or any one 

or more of such works or plant or any similar or dissimilar utility system.” 8 (Emphasis added). 

Click!’s telecommunication system is the modern equivalent of “telegraph and telephone plants 

and lines,” and it is also a “similar or dissimilar” system. Thus, the protective popular vote-of-the-

people requirement remains in effect under current statutory language.  

So the City has negotiated the terms of the IRU, Business Agreement and Ordinance to assign 

the Click! Franchise. The statue requires City do those things. But there is a final step, which the 

statute requires, with a clear statement that the “ordinance shall not take effect until it has been 

submitted to the voters of the city for their approval or rejection at the next general election.” 9 

1. Continuation of the Laws of 1917 into the 1951 Inauguration of RCW 

It is worth remembering the Laws of 1917 were “abbreviated” prior to codification into RCW 

80.48 in 1951.10 A savings clause was added at RCW 1.04.020. 11  

When the statute was “Rewritten for brevity,” the long-list of utilities, with “telegraph and 

telephone,” was shortened to a generality encompassing “any public utility works, plant, or system 

owned by it or any part thereof, together with all or any equipment and appurtenances thereof.”  

In 1946, the Code Revision & Recompilation Committee provided a letter, which explained that 

all “major changes in the course of revision” would be documented in a “third column,” with a 

“catch-line” containing the “reviser’s explanation in parenthesis.” The original letter can be found 

in Shook Decl. 12/30/19, Ex. 81 pg. 15 (pg. 330 of 507). Seen here, is an excerpt from that letter:12 

 

 

 
8 Shook Decl. 1/6/20, Ex. 95. Also see Laws of 1965, Ch. 7, Page 444. 
9A “contract contrary to the terms and policy of a legislative enactment is illegal and unenforceable. South 
Tacoma Way, LLC v. State, 169 Wn.2d 118, 233 Hederman v. George, 35 Wash.2d 357, 362, 212 P.2d 841 
(1949); State v. Nw. Magnesite Co., 28 Wash.2d 1, 26-27, 182 P.2d 643 (1947). 
10 Fully briefed on page 1 of Plaintiff Shook’s Motion, and in Plaintiff Bowman’s MPSJ on Pages 9-12. 
11 “nothing herein shall be construed as changing the meaning of any such laws.” 
12 Shook Decl. 12/30/19, Ex.81, Reviser's Notes Volume 2, Revised Code of Washington, 1946, At 80-7, 
(stating RRS § 9512 was "rewritten for brevity.")  
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Thus, the emphatic “similar and dissimilar” language was retired, not by legislative action, but 

by a code reviser’s revision for “brevity,” as shown in the “reviser’s explanation, seen here:13 

 

 

 

B. Telecommunications Service is Not a Cable TV Service.”  

In City’s other argument against the public vote, which I call the “Hail Mary,” for being sillier 

than surplus, Defendant admits Click! is a telecommunication system, providing telecom services; 

yet denies they ever “intended” Click! to be a telecommunication system. 14  

All “intentions” aside, the argument is flawed. First, it’s false. Second, the City is legally and 

equitably estopped from asserting that it is not a telecom system because it has previously taken 

the position that it is.  

Click! is owned by the City’s public utility, it provides telecom services and this case is not 

about “intentions.” Defendant’s own pleadings and business plans, in the 1996 case confirming 

authority for utility funding of Click!, prove Defendant’s “intention” was to establish a commercial 

telecom system, as part of the public utility, to deliver municipal telecom services.15 Furthermore, 

Defendant admits Click! is a “telecommunications network” and its services are “a form of 

telecommunications.” 16  As seen the Response, on Page 14:10. 

 

 

Defendant urges viewing Click! as a  “one-way” TV system, as in Issaquah.17 The 

distinctions between TV and Click! was briefed in Plaintiff ’s Response on Pages 6-7.   

 
13 Decl. 12/30/19, Ex. 81 pg.19, or page 334/507 in the PDF. (reviser’s note rewritten for brevity) 
14 City’s Resp., Pg. 20:13, ("City had no intention of allowing Click! to operate as a telecommunications 
utility”).   
15 Shook Decl., 12/30/19 Ex. 88, City of Tacoma v. Taxpayers and Ratepayers of Tacoma,   
16 47 USC § 153(53) The term “telecommunications service” means the offering of telecommunications for a 
fee directly to the public, or to such classes of users as to be effectively available directly to the public, 
regardless of the facilities used. 
17 Issaquah v. Teleprompter, Inc., 93 Wn.2d 567 (1980). 
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1. Telecommunications is Easily Distinguished From Cable TV

Since Click! is a “communication system,” Defendant’s argument is moot under the Laws of

1917, which require a vote, and under federal, state and local statutes, and case law, which all 

fully distinguish cable TV from telecom. 18  

The legalities and complexities of advanced telecommunications technology and regulations 

can be perplexing, but some recent cases are helpful. Community Telecable’ s ruling differentiates 

cable TV from Click!’s “two-way” telecommunications.19 The Oregon State Supreme Court 

distinguishes cable TV and telecom systems, in explaining why Comcast’s cable modem services 

should be taxed as telecom and not cable TV.20 As seen in City of Eugene v. Comcast, here: 

Thus, considering the Telecommunications Act in context, we conclude that it 
created a regulatory scheme that focuses on the function of the service 
provided rather than on the communications facility used to provide it. Within 
that scheme, telecommunications services are generally treated as 
telecommunications services and cable services as cable services, regardless 
of who provides the service or how. Id. at 551 

The FCC has recognized that, as it relates to distinguishing cable, 
telecommunications, and information services, none of those classifications 
“rests on the particular types of facilities used. Rather, each rests on the 
function that is made available.” In re Inquiry Concerning High-Speed Access 
to the Internet, 17 FCC Rcd 4798 at 4821; see also 47 USC § 522(6) (defining 
“cable services”); 47 USC § 153(53) (defining “telecommunications service”); 
47 USC § 153(24) (defining “information service”). That is expressly the case 
for “telecommunications service,” which the Act defines as “the offering of 
telecommunications for a fee directly to the public, or to such classes of users 
as to be effectively available directly to the public, regardless of the facilities 
used.” 47 USC § 153(53) (emphasis original) Id. at 551.  

C. City Charter and Franchise Agreement do Not Prohibit Telecommunications Business.

Defendant’s disingenuous and ill-conceived contention that City Charter Section 4.1 prohibits

the City from providing telecom services is deeply insulting to the legacy of Tacoma’s own 

 
18 E.g. Community Telecable V. City Of Seattle 164 Wn.2d 35 (Wash. 2008) differentiates TV from Telecom. 
See also, 47 USC § 153(50) compare with 47 U.S.C. § 522(6), E.g. RCW 82.04.065 (27), Tacoma Municipal 
Code Title 16 B. ("Telecom service" does not include television and video programming service).  
19 E.g. Community Telecable V. City Of Seattle 164 Wn.2d 35 (Wash. 2008) differentiates TV from Telecom. 
See also, 47 USC § 153(50) compare with 47 U.S.C. § 522(6), E.g. RCW 82.04.065 (27), Tacoma Municipal 
Code Title 16 B. ("Telecommunications service" does not include television and video programming service). 
20 City of Eugene v. Comcast of Oregon II, Inc., 359 Or. 528, 375 P.3d 446 (2016) 
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Honorable Judge Homer T. Bone, who authored that language. It places no such limitation on the 

types of utility services the City may “sell and deliver.” It affords “all the powers granted to cities 

by “state law,” and specifically provides “not by way of limitation.” As seen here,: 

The Charter’s history is fascinating, not only for the strong protection it affords citizens, with 

Section 4.6’s right to vote in protecting utility assets from wrongful privatization, but also for the 

fact it contains contributions by Hon. Judge Bone, the “Father of Public Power.”21  Judge Bone was 

Chairman of the City’s Freeholder Charter Committee in 1926. 22  In Judge Bones’ personal letter, 

published in the 1944 Congressional Record, he describes his leadership role in creating Tacoma’s 

City Charter. see Shook Decl. 12-30-19, Ex. 80 pg. 5. 

In 1926 a charter revision commission was elected by the people of Tacoma 
for the purpose of revising the city charter. I was elected to that commission, 
receiving many thousands more votes than anyone else who had been a 
candidate, and without objection was made chairman of the charter revision 
commission. Naturally, I made every effort to see that the revised (and 
present) city charter which was the outgrowth of the work of this commission, 
contained suitable provisions respecting franchises for private utilities. I 
wrote, and had incorporated into the new charter, a provision authorizing a 
referendum on any franchise which might be granted a private utility. 

D. Status as “System” or Departmental Organization is Unrelated to Right to Vote.

Defendant describe the dispute as whether “Click! Network is a separate public utility from 

Tacoma Power.”23 Also, that Click! was “intended” to be a municipal service. But “separate utility” 
 

21 Shook Decl. 1/6/20 Ex.96 Death Of Former Senator Homer T. Bone Congressional Record- Senate Mr. 
Magnuson. Mr. President, with a sense of great sorrow I announce to the Senate the passing yesterday of a 
former distinguished Member of this body, Homer T. Bone of the State of Washington. He was 87 years old. 
He served here for two terms with great distinction. . . .  he was one of the most brilliant men ever to grace 
this body. He was a determined advocate of the development of power through the use of natural resources, 
particularly hydroelectric development. Out in the Pacific Northwest we considered him to be the father of 
public power, and also the Rural Electrification Administration.  
See also, In 2016 Homer T. Bone Award went to Congressman Norm Dicks, last accessed 1/5/20, at 
https://www.vnf.com/norm-dicks-recipient-of-homer-t-bone-award, also, https://perma.cc/Y5X2-SF5J . 
22 Shook Decl. Part Two 12/12/19, Ex. 67 Pg. 3 (Judge Bone Chairman of 1926 Freeholders Charter 
Commission, and Member of the Utilities, Franchises; Public and Local Improvements Committee.) 
23 Quoting Def.’s Response Pg. 3:6. 
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is not the issue, or the standard for triggering the public vote.24 Click!’s assets and appurtenances, 

by virtue of their public ownership, are “any part thereof” of a utility, triggering the vote.25  In 

Shook’s Motion, under  “Relief Requested” Shook asks, "Are telecom assets of a municipal utility” 

protected by the laws. Seen here, Page 3, of Shook’s MPSJ, here: 

 

 

Defendant admits the assets and appurtenances were acquired for utility purpose. 26  Unless 

these assets are obsolete, worn out and no longer useful in performing the public purpose for which 

they were acquired, i.e. “surplus,” which they are not, they are protected by law. Defendant does 

not deny the assets are useful and valuable for the very same utility purposes for which they were 

acquired, nor can they deny it, given the assets are now earning $25 million a year in revenue and 

will continue doing so under privatization.27  

1. Organizational Status Does Not Affect Click!’s Status as a Communication Utility.28 

Defendant’s theory that City created Click! to provide “municipal services,” not to create a 

“utility,” is irrelevant. As Seen here, from Defendant’s Response, pg. 19. ln 9:29 

Converting Click!’s ownership, from the Department of Utilities (“TPU”),  to place it under 

general government’s control, does not magically convert the System into some other type of 

municipal service, such as a library, theater or ball park. Click! will never be anything other than a 

communications utility, regardless of administrative organization or “naming.”  

 
24 Plaintiff’s “Any Part Thereof” arguments are in the Plaintiff’s 10/30/19 Motion for TRO, hereby 
incorporated, see Pages 17-18 for the “Any Part Thereof” standard and threshold for triggering a public 
vote. See also, Page 12 where plaintiff cites the City of Duvall’s process for  surplusing property, as an 
example of best practices adhering to the surplus property requirements of RCW 35.94.040, See also Shook 
Decl. 10/30/19, Ex. 19. (Seattle Classified ad), See also,  Shook’s “Email to Tacoma City Council” on 
Duvall process, Shook Decl. 12/30/19, Exhibit 82. Informs the Court and explains why Shook’s “any Part 
Thereof” resolves this case. 
25 See Shook moving brief, Pg. 27, Ln 3. If portions of Click! qualify as the “works, plant, or system owned 
by it or any part thereof,” then vesting via surplus is ultra vires. 
26 Def’s Response Pg. 22:10 (“The City does not dispute that the entire HFC Network was acquired for 
public utility purposes—nor, that operation of Click! Network was also for public utility purposes, i.e.”) 
27 For the full briefing on the history of RCW 35.94.040 and the legislative intent of “surplus,” see 
Shook’s Motion, on Pages 23-25. Surplus and “any part thereof,” are the issues before this Court.  
They determine the vote of the people over disposal of our assets.  
28 Click! is a “communication utility” by statutory definition RCW 35.96.020. Also RCW 80.04.010(28) 
Click! is a utility and “Telecommunication Company,” 
29 Defendant discusses authority under RCW 35A.11.020 and claims Click! was not “intended to be a utility. 
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Institutional naming and organizational convenience aside, it doesn’t matter if the utility is an 

obligation of TPU or general government. Calling it a “municipal service,” does not destroy the 

Laws of 1917 that have protected municipal telecom from privatization for over 100 years. 30 

TPU initiated the creation of Click!, not general government. TPU funded Click!, with approved 

of Council at the request of the TPU Board. TPU management saw a need to upgrade infrastructure 

and hired consultants to study the prospect of a telecom system. The consultants advised TPU of 

efficiencies and benefits that could be realized by increasing the original budget by an additional 

$50 million, to include “additional capacity.” Defendant has stated, “The original cost estimate for 

the network was $15 million and the consultant’s recommendation made to the city was to spend 

more and also bring telecommunications services to customers.” 31 The additional capacity was 

costly; “The approved cost estimate for the network was $65 million, but by the time Click! was 

launched to customers in July 1998 the cost grew to $89 million.” 32  (emphasis added.) 

The community’s need for an advanced telecom system with broadband capability was viewed 

as essential and projected to yield benefits in revenue diversification and economic growth, which, 

in turn, would increase sales of other utilities. Council approved TPU’s plan, in Resolution No. 

33668 establishing the System: 33 Council determined, “the City Light Division's broadband 

telecommunications proposal is in the best interests of the City, will serve a public purpose and . . . 

that the proposed broadband telecommunications system shall be owned, operated and controlled 

by the City of Tacoma Department of Public Utilities Light Division.” Click! is a utility asset.34  

 
30 Click! is a municipal “communication utility.” RCW 35.94 makes no distinction based on what 
“department” a city places its utilities in. The protective public vote emanates from the fact Click! is a 
telecom system and named utility, protected on the “long-list” of utilities, in the Laws of 1917; plus, that 
right to vote was confirmed in Bremer by our Supreme Court. see  Bremerton Municipal League v. 
Bremer, 15 Wn.2d 231 (1942); Bremer guides the Court, under Fondren v. Klickitat County, 79 Wn. App. 
850, 856, 905 P.2d 928 (1995) (Supreme Court binding on state courts). 
31 Shook Decl. 1/6/20, Ex. 93, Pg. 5. (Click! Network Business Plan Revised 3-20-17 Tenzin Gyalzen.) 
32 Id. at 5 (“The approved cost estimate for the network was $65 million, but by the time the Click! was 
launched to customers in July 1998 the cost grew to $89 million.”). 
33 Shook Decl. 10/30/19, Ex. 10:4 Res. 33668, also, Ex. 11 Ordinance 25930 (creating System.) Ex. 50 
(Conclusions of Business Plan for establishing Click!) 12/30/19, Ex. 74 Klein deposition and statements. Ex. 
70 (Baarsma Singleton Paper on Creating Capacity.), Ex, 83, historical website statements, press releases 
and news articles about Click! creation. Ex. 85 incremental cost to construct System, Ex. 88 briefs from ‘96 
and ‘97 case approving Click!.  
34 Click! was built and paid for by TPU and is a municipal utility protected by the public vote 
under the Laws of 1917. A separate department or designation as a “system” is not required to 
trigger the public vote. Click!’s services compels the public vote.   
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Instead of disputing Plaintiff’s facts, which they cannot, City pretends they never “intended” 

Click! to be a telecom system, that it was just another “municipal service;” and that departmental 

naming magically extinguishes citizens’ “right to vote,” allowing Defendant to surplus Click!. 

Defendant cites Click!’s cable TV franchise, an agreement with themselves, as proof that Click! is 

just a “municipal service” and not really a part of TPU, a municipal utility. Defendant goes on to 

compare Click! with and old worn out service vehicle or work truck. 35 

Not so fast! Some long-lost progressive era policymakers, Judge Bone among them, still have a 

say about privatization here, via their City Charter and the Laws of 1917. Bless their souls, for they 

knew about such things, having endured their own impossible scandals, over 100 years ago. The 

protections they provided, in clear, emphatic, language, from wrongful privatization, in case 

anything “similar or dissimilar” should ever happen again, survive today.36  

Defendant admits Click! is a telecom system providing telecom services; but claims citizens 

have no right to vote over its disposal, since it is not a “separate” utility system. There is no law that 

requires the City to organize Click! more separately than it already has. Click!’s organization, as a 

sub-fund of Tacoma Power, is not precluded by law. The City accounts for Click! revenue and 

expenses appropriately. Furthermore, the City’s chosen and convenient method for organizing 

Click! under TPU recently passed judicial scrutiny in Coates v Tacoma.37  

2. Assets Will Continue Performing Utility Purpose For Which They Were Acquired.

The Court need not find Click! is a “separate system,” rather, only that its assets are “any part

thereof, and whether those assets are “property, or equipment originally acquired for public utility 

purposes,” which they were.38 Then, are the assets surplus, which they are not; since they continue 

 
35 Def’s Response, Page 20:21, (“For instance, if the City surplused a work vehicle, ostensibly it would still 
be continuing on in the same capacity as a vehicle.”) 
36 See Shook Decl. 12/30/19,Ex. 80 (Honorable Homer T. Bone’s Letter in the 1944 Congressional Record, 
published upon Judge Bone’s departure from the Senate, having been appointed a Judge to the Ninth Circuit. 
Also, “similar or dissimilar” is a play on that emphatic phrase, found in the Laws of 1917. It just shows how 
serious these legislators were about making their intentions clear.  
37 And why not? Click! supports Power’s purpose, of efficiently providing electrical power, and has a true 
nexus to such purpose, by offsetting costs, increasing revenue thru economic growth and diversifying 
revenues. Institutional naming, or organizational departmentalizing, do not turn Click! into a non-utility 
“municipal service,” such as a public gathering facility, service, a ball park, library or luxury TV service. 
38 Direct quote from RCW 35.94.040. (Lease or sale of property originally acquired for utility purposes.) 
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providing the same “utility purpose” for which they were acquired. 39 Thus, the assets are not 

surplus under the clear statement in RCW 35.94. The meaning of the term “surplus” is found in the 

legislative history that show the intent of RCW 35.94.04040  

Furthermore, under the City Charter, there is no “surplus” clause at all. A vote is required 

regardless of surplus. The fact that the assets themselves are essential is obvious. Without them 

there is no municipal Click! telecommunication service available for the community. 

Click!’s essential assets will continue serving the same customers with the same services, which 

Defendant does not deny, for it’s true. Click!’s assets are not surplus. Defendant maintains a 

reversionary interest in the assets and fiber optic network.  

In Defendant’s example of a surplus work truck, Defendant argues the truck, once sold, 

continues performing the same function, that of a work truck. Perhaps, but not for TPU; nor in 

performing the very “utility purpose” for which the truck was acquired.41  

Imagine a water truck, acquired by TPU to deliver customers’ water. The truck and water 

enterprise cannot be sold to a private party, to continue delivering water to the same customers, 

with the same truck, only with the private company then setting rates for customers’ water service. 

Selling a truck, or Click!, this way, violates the spirit of the surplus statute, which limits surplusing 

to useless assets “not required for providing continued public utility service,”42 and defines the 

items as “unserviceable, inadequate, obsolete, worn out or unfit to be used.”43  

Also, when TPU sells a surplus truck, it retains no reversionary interest, requiring the truck be 

returned after 20 years. When something is surplus, the asset is “disposed of.” Cities do not retain 

reversionary interests when disposing of surplus assets under RCW 35.94.040.  
 

39 A detailed analysis of proper procedures for conveying public property, is available on MRSC : at  
http://mrsc.org/Home/Explore-Topics/Legal/General-Government/Sale-of-Surplus-City-or-Town-
Property.aspx  Also at- https://perma.cc/XY4T-UQLS None of which Defendant has, admittedly, followed; 
as Defendant cites authority for gifting of public funds via “ negotiated disposition of surplus TPU assets if 
approved” by the Board” See Def’s MJS, Pg. 22. 
40 See Shook’s moving brief, page 23. Defendant has not disputed that the assets are not actually 
surplus, nor do they deny the legislative history and intent of surplus, for they cannot. Click! assets 
are valuable and not “obsolete” or “useless.”  
41 Defendant’s work truck example is irrelevant. Service vehicles are not named in the “long-list” of utilities 
protected by the Laws of 1917, and do not bear the distinction of being the second “pubic utility” ever 
regulated in Washington State, as was “telephone and telegraph,” under the Railroad Commission.  
42Quoting RCW 35.94.040. 
43 RCW 54.16.180 (showing clear legislative intent and definition of “surplus” for municipally-owned utility 
property.) See Shook’s moving brief., Pgs. 24, 25, (detailed history of surplus statute). 
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Defendant is conveying, unforgivably, the community’s broadband system, and the beloved 

Click! brand and trademark. Privatization is an offensive gift of public funds; a lending of the 

good name, and credit, of the government to a private party, a most basic gifting violations.44 

3 Cable TV Franchise is Irrelevant and Does Not Limit Authority for Telecom Services. 

Federal statutes distinguish TV from Telecom. The City’s self-issued cable TV franchise only 

requires Click! obtain a separate telecom license. It does not convert Click! into a cable TV system. 

All modern cable television franchise agreements are careful to distinguish telecom as a separate 

activity. This is done, not to prevent the provision of broadband services, but so TV revenues are 

not confused with such services or telecommunications, which are generally exempt from taxation 

under the ITFA. By specifying that the agreement does not cover telecommunications, cities avoid 

creating unnecessary difficulty in collecting their 5% cable TV franchise fee. The City’s references 

to cable TV regulations do not apply to telecommunications, under 47 USC § 541(b)(3)(A)(ii). City 

of Eugene v. Comcast, is again helpful: 
“If a cable operator * * * is engaged in the provision of telecommunications 
services, * * * the provisions of this subchapter shall not apply to such cable 
operator or affiliate for the provision of telecommunications services.” 47 USC 
§ 541(b)(3)(A)(ii) (emphasis added).That provision is best read as establishing
that telecommunications services are not to be regulated as cable services, and
not subject to cable franchising requirements, merely because those
telecommunications services are provided over a cable system.

E. Reply to Miscellaneous Citations in Defendant’s Response

Defendant cites Clark, Issaquah and King County. 45  King County is cited simply to show

“Issaquah is still good law,” the silly implication being Click!’s advanced telecom network is the 

equivalent to an old cable TV system, which Issaquah considered a “luxury,” or “something you can 

do with a rooftop antenna.” 46 Both Clark and Issaquah support plaintiff’s case. Clark’s definition of 

“utility” is broad enough to include the butcher, the baker and the broadband-maker.47 More than 

 
44 Port of Longview V. Taxpayers 85 Wn.2d 216, at 222, 1974  (municipality borrowing money in its own 
name in form of municipal bond, and loaning that same money to a private corporation.) 
45 Def.[’s] MSJ, Pg. 14.  Issaquah v. Teleprompter, Inc., 93 Wn.2d 567 (1980), King County v. King County 
Water Districts et. al., Wash. No. 96360-6, Slip Op. (Dec. 5, 2019). Clark v. Olson, 177 Wash. 237 (1934).  
46 Issaquah, at 574, “It's something you can do with a rooftop antenna. In that sense, it's not a utility.” 
47 Clark provides that a “dedication to a public use” constitutes a utility. Clark also explains “public 
use” or “public utility” are established by “implication” and accommodation. Clark provided many 
examples of how “public use was implied.” 47 Those examples can be translated to Click!, further 
establishing Click!’s status as a  municipally owned “utility.” Under Clark, Click! is a utility because 
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implying Click! is a utility, Defendant admits taxing Click! as a utility, on page 22 of their response, 

at line 17, seen here: 

Issaquah defines Click! as a “communication utility,” properly citing RCW 35.96.020, “a 

statute dealing with the conversion of electric and communication facilities to underground 

facilities in cities and towns,” and recognizing that Cable TV did not fit that definition. Since Click! 

is admittedly a communication system, indubitably Click! fits the standard of RCW 35.96.020. 48 

Right to Vote is Constitutionally Protected 

In a free and democratic society, the power to vote is a fundamental right afforded citizens. 

The Washington State Constitution, Article I, Section 19 provides, “No power, civil or military, 

shall at any time interfere to prevent the free exercise of the right of suffrage.” 49   

Defendant’s freewheeling disposal of Click! destroys citizens’ fundamental Constitutional 

right to vote on the disposal of their valuable municipal utility assets. The right to vote, “in a free 

and unimpaired manner is preservative of other basic civil and political rights, any alleged 

infringement of the right of citizens to vote must be carefully and meticulously scrutinized.” 

(emphasis added) Reynolds v. Sims, 377 U.S. 533, 561-62, (1964). 

When citizens of Tacoma granted City officials the privilege of managing their utilities, they 

were not content to divest themselves of every managerial function normally associated with the 

operation of a business concern. By their charter they have retained express power over the 

divesture of their functional public utility property, or “any part . . . any equipment and 

appurtenances thereof.” The contract in question has the effect of violating the charter for the 

City of Tacoma and is therefore void unless approved by the voters as required by the charter.50 

 
“public use was implied” by Click! holding itself out as a utility, by providing services to a certain class of 
the public, by Council setting rates, by funding and organizing Click! within the Dept. of Utilities, by the 
System being installed under the right of eminent domain, by Click! holding FCC licenses, by entering into 
telecom franchises agreements and contracts, by sharing lobby space within TPU headquarters for customer 
service purposes, and by City’s treatment and taxation of Click! as a utility. 
48 Issaquah, at 574, cited the definition of “communication utility” in RCW 35.96.020, calling it “a statute 
dealing with the conversion of electric and communication facilities to underground facilities in cities and 
towns”.  Cable TV did not fit that definition, but Click! certainly does.  
49 Madison v. State, 161 Wn.2d 85, 163 P.3d 757 (2007) 
50 Drawing inspiration from Clark v. City of South Haven, 8 Mich. App. 74 (1967), 153 N.W.2d 669. 
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The facts set forth in plaintiff’s motion have not been refuted, for they are true.51  Finally, 

please note, as stated in Tacoma v. Taxpayers of Tacoma,  

Tacoma's municipal utility authority has limits. In exercising its proprietary power, 
Tacoma may not act beyond the purposes of the statutory grant of power, State ex 
rel. PUD 1 v. Wylie, 28 Wash.2d 113, 182 P.2d 706 (1947), or contrary to express 
statutory or constitutional limitations. Metropolitan Seattle v. Seattle, 57 Wash.2d 
446, 459-60, 357 P.2d 863 (1960); 12 E. McQuillin, supra at § 35.35.52 

F. Conclusion

For the foregoing reasons, the Court should deny Defendant’s Motion and grant Plaintiff’s 

motion for partial summary judgement by declaring council’s actions to dispose of Click! by 

surplus ultra vires and require the matter be put to a vote of the people, as required under City 

Charter 4.6 and RCW 35.94.020.  

Respectfully submitted this 6th day of January 2020.  

______________________________________ 
  Mitchell Shook,  Plaintiff 

 
51 These undisputed facts encompass the historical information of Click! showing, the “Telecommunication 
Business Plan,” the “Study Team,” the original goals behind Click!’s creation, the funding, construction, 
marketing, and promotion, that resulted in an enterprise with $25 million in annual revenue, a separate 
organizational chart and structure, expenses accounted for separately, growing profits and revenues, 
delivering Gigabit speed Broadband Internet Access Service, Fiber To The Home (“FTTH”), VoIP 
prioritized DOCSIS 3.1 modem and “Metro Ethernet” services, over state-of-the-art technology, with 
expansive operations, serving 35,000 residential, institutional and governmental customer accounts, 
including Tacoma’s Public Libraries, holding telecom licenses, franchises and agreements; paying City’s 
public utility Gross Earning Tax on telecom revenue, as a telecom utility, owning essential routers, servers, 
hubs, nodes, and IP addresses, that are not surplus and will continue providing the same utility services, to 
the Utility’s same customers; with wholesale rates set by Council, published in Title 12-Utilities in the 
Municipal Code; privatization eliminating Council control over rates; Click! held out as one of four utility 
services; water, power, rail and telecommunications, under four distinct brand names: Tacoma Water, 
Tacoma Power, Tacoma Rail and Click! Network, sharing common customer service facilities in the lobby 
space of TPU’s headquarters, appearing together on TPU’s website as “Our Services: Power, Water, Rail, 
Click!.”  Not insignificant facts; yet, all undisputed.  
52 Tacoma v. Taxpayers of Tacoma, 108 Wn.2d 679, 695, 743 P.2d 793 (1987)  
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LEG 004 (11/89) 

ORDINANCE NO. 25930 

AN ORDINANCE of the City of Tacoma, Washington establishing a 
telecommunications system as part of the Light Division, supplementing 
Ordinance No. 23514 and providing for the issuance and sale of the 
City's Electric System Revenue Bonds in the aggregate principal amount 
of not to exceed $1,000,000 to provide part of the funds necessary for 
the acquisition, construction and installation of additions and 
improvements to the telecommunications system. 
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LEG 004 (II /89) 

ORDINANCE NO. 25930 

AN ORDINANCE of the City of Tacoma, Washington establishing a 
telecommunications system as part of the Light Division, supplementing 
Ordinance No. 23514 and providing for the issuance and sale of the 
City's Electric System Revenue Bonds in the aggregate principal amount 
of not to exceed $1,000,000 to provide part of the funds necessary for 
the acquisition, construction and installation of additions and 
improvements to the telecommunications system. 

WHEREAS, the City of Tacoma (the "City") owns and operates an electric utility 

system (the "Electric System"); and 

WHEREAS, the Ordinance provides that the City may create a separate system as part 

of the Electric System and pledge that the income of such separate system be paid into the 

Revenue Fund; and 

WHEREAS, RCW 35A.l1.020 authorizes the City to operate and supply utility and 

municipal services commonly or conveniently rendered by cities or towns; and 

WHEREAS, RCW 35.92.050 authorizes cities to construct and operate works and 

facilities for the purpose of furnishing any persons with electricity and other means of power 

and to regulate and control the use thereof or lease any equipment or accessories necessary and 

convenient for the use thereof; and 

WHEREAS, the Utility Board and the Council have determined that it is in the best 

interest of the City that it install a telecommunications system among all of its Electric System 

substations in order to improve communications for automatic substation control; and 

WHEREAS, the City has determined that it is prudent and economical to provide 

additional capacity on such telecommunications system to provide the Electric System with 

sufficient capacity to perform or enhance such functions as automated meter reading and 

billing, appliance control, and load shaping; and 
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LEG 004 (11/89) 

WHEREAS, the Light Division may wish to connect such telecommunications system 

to individual residences and businesses in its service area or to other providers of 

telecommunications services; and 

WHEREAS, the City has determined that it should create a telecommunications system 

as part of the Electric System in order to construct these telecommunications improvements; 

and 

WHEREAS, the City by Ordinance No. 23514 passed November 20, 1985 (as 

amended and supplemented, the "Ordinance"), authorized Electric System Revenue Bonds (the 

"Bonds") of the City to be issued in series, made covenants and agreements in connection with 

the issuance of such Bonds and authorized the sale and issuance of the first series of such 

Bonds in the aggregate principal amount of $125,505,000 (the "1985 Bonds") for the purpose 

of refunding all of the City's then outstanding light and power revenue bonds; and 

WHEREAS, the 1985 Bonds were issued under date of December 1, 1985 and are now 

outstanding; and 

WHEREAS, the City has heretofore issued ten additional series of Bonds on a parity 

with the 1985 Bonds, which bonds were issued and are now outstanding: 

Authorizing Bonds Principal 
Ordinance Dated Amount Issued 

23663 July 1, 1986 $ 30,000,000 
24073 May 1, 1988 60,400,000 
24296 May 1, 1989 48,500,000 
25004 December 1, 1991 13,800,000 
25004 December 5, 1991 42,400,000 
25004 December 5, 1991 42,400,000 
25089 May 1, 1992 31,295,000 
25165 September 1, 1992 131,675,000 
25333 August 1, 1993 3,318,500 
25489 May 10, 1994 135,665,000 
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WHEREAS, after due consideration, it appears to the City Council and the Public 

Utility Board (the "Board") that it is in the best interest of the City to create and construct a 

telecommunications system and to issue Electric System Revenue Bonds to finance a portion 

of the costs of such construction and that the exact amount of Bonds and terms of the Bonds 

shall be determined by resolution of the Council; and 

WHEREAS, Section 10.1 of the Ordinance provides that the City may, without the 

consent of the owners of any Bonds, adopt an ordinance supplemental to or amendatory of the 

Ordinance to provide for the issuance of Future Parity Bonds and to prescribe the terms and 

conditions pursuant to which such Bonds may be issued, paid or redeemed; and 

WHEREAS, the City desires to provide that the issuance and sale of the Bonds will be 

issued and secured under the Ordinance as amended and supplemented by Ordinance 

No. 23663, Ordinance No. 24073, Ordinance No. 24296, Ordinance No. 25004, Ordinance 

No. 25089, Ordinance No. 25165, Ordinance No. 25333, Ordinance No. 25489 and this 

Ordinance; 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY OF TACOMA: 

ARTICLE I 

DEFINITIONS AND AUTHORITY 

Section 1.1. Supplemental Ordinance. This Ordinance No. 25930 is supplemental to 

and is adopted in accordance with Section 5.1 and Article X of the Ordinance and shall be 

known as the Eighth Supplemental Electric System Revenue Bond Ordinance (the "Eighth 

Supplemental Ordinance"). 

Section 1.2. Definitions. 

A. All terms that are defined in Section 1.1 of the Ordinance shall have the same 

meanings, respectively, in this Eighth Supplemental Ordinance as such terms are given in 
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Section 1.1 of the Ordinance, as amended and supplemented by the First, Second, Third, 

Fourth, Fifth, Sixth, and Seventh Supplemental Ordinances. 

B. In this Eighth Supplemental Ordinance: 

"Arbitrage and Tax Certification" means the certificate executed by the Director of 

Finance of the City pertaining to the calculation and payment of any Rebate Amount with 

respect to the Bonds. 

"Bond Sale Resolution" means the resolution to be adopted by the City Council setting 

forth the final terms of the Bonds. 

"Bonds" means the Electric System Revenue Bonds, 199 --' of the City issued pursuant 

to the Ordinance and this Eighth Supplemental Ordinance. 

"Code" means the Internal Revenue Code of 1986, as amended, together with 

corresponding and applicable final, temporary or proposed regulations and revenue rulings 

issued or amended with respect thereto by the United States Treasury or the Internal Revenue 

Service, to the extent applicable to the Bonds. 

"Eighth Supplemental Ordinance" means this Ordinance No. 25930. 

"Rebate Amount" means the amount, if any, determined to be payable with respect to 

the Bonds by the City to the United States of America in accordance with Section 148(t) of the 

Code. 

Section 1.3. Authority for this Eighth Supplemental Ordinance. This Eighth 

Supplemental Ordinance is adopted pursuant to the provisions of the laws of the State of 

Washington, the Tacoma City Charter and the Ordinance. 
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ARTICLE II 

FINDINGS; ESTABLISHMENT OF THE TELECOMMUNICATIONS PROJECT AS A 

SEPARATE SYSTEM; AND ADOPTION OF PLAN AND SYSTEM 

Section 2.1. Establishment of Telecommunication System. The City hereby creates a 

separate system of the City's Light Division to be known as the telecommunications system 

(the "Telecommunications System"). The public interest, welfare, convenience and necessity 

require the creation of the Telecommunications System, contemplated by the plan adopted by 

Section 2.2 hereof, for the purposes set forth in Exhibit A. The City hereby covenants that all 

revenues received from the Telecommunications System shall be deposited into the Revenue 

Fund. 

Section 2.2. Adoption of Plan: Estimated Cost. The City hereby specifies and adopts 

the plan set forth in Exhibit A for the acquisition, construction and implementation of the 

Telecommunications System (the "Telecommunications Project"). The City may modify 

details of the foregoing plan when deemed necessary or desirable in the judgment of the City. 

The estimated cost of the Telecommunications Project, including funds necessary for the 

payment of all costs of issuing the Bonds, is expected to be approximately $40,000,000. 

Section 2.3. Findings of Parity. The Council hereby finds and determines as required 

by Section 5.2 of the Ordinance as follows: 

A. The Bonds will be issued for financing capital improvements to the Electric 

System. 

B. At the time of issuance and delivery of the Bonds, there will be no deficiency in 

the Bond Fund and no Event of Default shall have occurred. 

C. At the time of issuance and delivery of the Bonds, there will be on file with the 

City Clerk the certificate of the Director of Finance required by Section 5.2(B)(1) or 

Section 5.2(C) of the Ordinance. 
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The applicable limitations contained in Section 5.2 of the Ordinance having been 

complied with in the issuance of the Bonds, the Bonds will have a lien upon the Net Revenues 

of the Electric System for the payment of principal thereof and interest thereon equal in priority 

to the lien upon the Net Revenues of the Electric System for the payment of the principal of 

and interest on the 1985 Bonds, the 1986 Bonds, the 1988 Bonds, the 1989 Bonds, the 1991 

Bonds, the 1992 Bonds, the 1992B Bonds, the 1993 Bonds and the 1994 Bonds. 

Section 2.4. Due Regard. The Council and Board hereby find and determine that due 

regard has been given to the cost of the operation and maintenance of the Electric System and 

that it has not obligated the City to set aside into the Bond Fund for the account of the Bonds a 

greater amount of the revenues and proceeds of the Electric System than in its judgment will 

be available over and above such cost of maintenance and operation. 

Section 2.5. Findings. The Council and Board hereby find it to be necessary and in the 

best interests of the City to issue the Bonds in order to provide part of the funds necessary to 

finance the Telecommunications Project. 

ARTICLE III 

AUTHORIZATION OF BONDS 

Section 3.1. Principal Amount. Designation and Series. Pursuant to the provisions of 

the Ordinance, a series of Bonds of the City entitled to the benefit, protection and security of 

such provisions is hereby authorized in the aggregate principal amount of not to exceed 

$1,000,000. Such Bonds shall be designated as, and shall be distinguished from the Bonds of 

all other series by the title, "City of Tacoma, Washington Electric System Revenue Bonds, 

199 ." 

Section 3.2. Pur:pose. The purpose of the Bonds is to provide part of the funds 

necessary to finance the Telecommunications Project, make any necessary deposit to the 

Reserve Account and to pay the costs of issuance and sale of the Bonds. 
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Section 3.3. Date. Maturities and Interest. The Bonds shall be issued in the aggregate 

principal amount of not to exceed $1.000.000 and shall be dated as of the date provided in the 

Bond Sale Resolution and shall bear interest from their dated date to their stated dates of 

maturity or prior redemption. The exact principal amount of the Bonds shall be established by 

the Bond Sale Resolution. The Bonds shall mature on the dates of the years and in the 

principal amounts and shall bear interest payable semiannually on the dates and at the rates per 

annum set forth in the Bond Sale Resolution. 

Section 3.4. Denomination and Numbers. The Bonds shall be issued in fully registered 

form in the denominations of $5,000 or any integral multiple of $5.000 within a maturity. The 

Bonds shall be numbered separately in such manner and with any additional designation as the 

Registrar deems necessary for purposes of identification. The Bond Sale Resolution may 

provide for the Bonds to be held in book-entry only form. 

Section 3.5. Redemption Terms. By the Bond Sale Resolution, the City Council may 

determine that all or a portion of the Bonds shall be subject to redemption prior to maturity at 

the option of the City. in whole or in part. on any date and at the respective redemption prices 

specified in the resolution. The City Council may designate certain Bonds as Term Bonds that 

will be subject to redemption by operation of the Bond Retirement Account through Sinking 

Fund Requirements in the years and amounts set forth in the resolution. 

Section 3.6. Reservation of Right to Purchase. The City reserves the right to use 

money in the Revenue Fund or any other legally available funds at any time to purchase any of 

the Bonds in the open market provided there is no deficiency in the accounts within the Bond 

Fund. Any purchases of Bonds may be made with or without tenders of Bonds and at either 

public or private sale. 

Section 3.7. Tax Exemption. The City shall comply with the provisions of this section 

unless, in the written opinion of nationally-recognized Bond Counsel to the City. such 
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compliance is not required in order to maintain the exemption of the interest on the Bonds 

from federal income taxation. 

The City hereby covenants that it will not make any use of the proceeds from the sale 

of the Bonds or any other funds of the City which may be deemed to be proceeds of such 

Bonds pursuant to Section 148 of the Code and the applicable regulations thereunder which 

will cause the Bonds to be "arbitrage bonds" within the meaning of said Section and said 

regulations. The City will comply with the applicable requirements of Section 148 of the Code 

(or any successor provision thereof applicable to the Bonds) and the applicable regulations 

thereunder throughout the term of the Bonds. 

The City further covenants that it will not take any action or permit any action to be 

taken that would cause the Bonds to constitute "private activity bonds" under Section 141 of 

the Code. 

Section 3.8. Arbitrage Rebate. The City will pay the Rebate Amount, if any, to the 

United States of America at the times and in the amounts necessary to meet the requirements 

of the Code to maintain the federal income tax exemption for interest payments on the Bonds, 

in accordance with the Arbitrage and Tax Certification. 

ARTICLEN 

REGISTRATION, FORM AND GENERAL TERMS 

Section 4.1. Registrar and Paying Agent. The initial Registrar and Paying Agent shall 

be the fiscal agencies for the state of Washington in Seattle, Washington, and New York, New 

York. 

Section 4.2. Transfer and Exchange. So long as the Bonds are not in book-entry form, 

any Bond may be transferred pursuant to its provisions at the Registrar's principal office for 

such purpose by surrender of such Bond for cancellation, accompanied by a written instrument 

of transfer, in form satisfactory to the Registrar, duly executed by the registered owner in 
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person or by the registered owner's duly authorized attorney. Upon payment of any applicable 

tax or governmental charge, the City will execute and the Registrar will authenticate and 

deliver at the principal office of the Registrar (or send by registered mail to the owner thereof 

at the owner's expense), in the name of the transferee or transferees, a new Bond or Bonds in 

authorized denominations of the same interest rate, aggregate principal amount and maturity, 

dated as of the last interest payment date to which interest has been paid so that there shall 

result no gain or loss of interest as a result of such transfer. To the extent of authorized 

denominations, one Bond may be exchanged for several bonds of the same interest rate and 

maturity, and for a like aggregate principal amount, and several Bonds of the same interest rate 

and maturity may be exchanged for one or several Bonds, respectively, of the same interest 

rate and maturity and for a like aggregate principal amount. 

In every case of a transfer or exchange of any Bonds, the surrendered Bonds shall be 

canceled by the Registrar and a certificate evidencing such cancellation shall be promptly 

transmitted by the Registrar to the City. As a condition of any such transfer or exchange, the 

City at its option may require the payment of a sum sufficient to reimburse it for any tax or 

other governmental charge that may be imposed thereon. All Bonds executed, authenticated 

and delivered in exchange for or upon transfer of Bonds so surrendered shall be valid 

obligations of the City evidencing the same debt as the Bonds surrendered, and shall be entitled 

to all the benefits and protection of the Ordinance to the same extent as the surrendered 

Bonds. 

Section 4.3. Limitation on Transfer or Exchange of Bonds. The City shall not be 

required to (a) issue, transfer, or exchange Bonds after the 15th day of the month prior to any 

interest payment date therefor, or (b) to register, discharge from registration, transfer or 

exchange any Bonds which have been designated for redemption within a period of 30 days 

next preceding the date fixed for redemption. 
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Section 4.4. Effect of Payment. All payments of or on account of interest to any 

registered owner of any Bond, and all payments of or on account of principal to any registered 

owner of any Bond (or to his or her assigns), shall be valid and effectual and shall be a 

discharge of the City, the Paying Agent and the Registrar in respect of the liability upon the 

Bonds or claims for interest, as the case may be, to the extent of the sum or sums paid. 

All Bonds upon the payment or redemption thereof shall be canceled and destroyed by 

the Paying Agent, and a certificate evidencing such payment, cancellation and destruction shall 

be promptly transferred by the Paying Agent to the City. 

Section 4.5. Mutilated. Lost. Stolen or Destroyed Bonds. In case any Bond shall at 

any time become mutilated or be lost, stolen or destroyed, the City in the case of such 

mutilated Bond shall, and in the case of such lost, stolen or destroyed Bond in its discretion 

may, execute and direct the Registrar to authenticate and deliver a new Bond of the same 

interest rate and maturity and of like tenor and effect in exchange or substitution for and upon 

surrender and cancellation of such mutilated Bond, or in lieu of or in substitution for such 

destroyed, stolen or lost Bond. If such stolen, destroyed or lost Bond shall have matured or 

have been called for redemption, instead of issuing a substitute therefor, the City may without 

the surrender of such Bond at its option pay the same (in which case the City shall promptly 

file a certificate to that effect with the Paying Agent and Registrar) or cause the same to be 

paid by the Paying Agent by a certificate of the City directing such payment filed with the 

Paying Agent. Except in the case where a mutilated Bond is surrendered, the applicant for the 

issuance of a substitute Bond shall furnish to the City and the Registrar evidence satisfactory to 

them of the theft, destruction or loss of the original Bond, and also such security and indemnity 

as may be required by the City or the Registrar, and no such substitute Bond shall be issued 

unless the applicant for the issuance thereof shall reimburse the City and the Registrar for the 

expenses incurred in connection with the preparation, execution, authentication, issuance and 
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delivery of the substitute Bond. Any such substitute Bond shall be equally and proportionately 

entitled to the security of the Ordinance with all other Bonds issued hereunder, whether or not 

the Bond alleged to have been lost, stolen or destroyed shall be found at any time. The 

Registrar shall cancel all mutilated Bonds surrendered to it. 

Section 4.6. Execution and Authentication of Bonds. The Bonds shall be executed on 

behalf of the City with the manual or facsimile signature of the Mayor and attested with the 

manual or facsimile signature of the City Clerk and the seal of the City shall be imprinted or 

impressed on each of the Bonds. The Bonds shall bear thereon a certificate of authentication, 

in the form set forth in Section 4.7 of this Eighth Supplemental Ordinance, executed manually 

by the Registrar. Only such Bonds as shall bear thereon such certificate of authentication shall 

be entitled to any right or benefit under the Ordinance and no Bond shall be valid or obligatory 

for any purpose until such certificate of authentication shall have been duly executed by the 

Registrar. Such certificate of the Registrar upon any Bond executed on behalf of the City shall 

be conclusive evidence that the Bond so authenticated has been duly authenticated and 

delivered under the Ordinance and that the owner thereof is entitled to the benefits of the 

Ordinance. 

In case any of the officers who shall have signed or attested any of the Bonds shall 

cease to be such officers before the Bonds so signed or attested shall have been actually 

delivered, such Bonds shall be valid nevertheless and may be issued by the City with the same 

effect as though the persons who had signed or attested such Bonds had not ceased to be such 

officers. 
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LEG 004 (11189) 

Section 4.7. Fonn of Bonds. 

(a) The Bonds shall be in substantially the following fonn: 

No. _____ _ 

Interest Rate: 

% 

Registered Owner: 

UNITED STATES OF AMERICA 

STATE OF WASIDNGTON 

CITY OF TACOMA 
ELECTRIC SYSTEM REVENUE BOND, 199_ 

Maturity Date: 

Principal Amount: DOLLARS 

$_-----

CUSIPNo: 

The City of Tacoma, a municipal corporation of the State of Washington (hereinafter 
called the "City"), for value received, hereby promises to pay to the Registered Owner 
identified above, or registered assigns, on the Maturity Date identified above, the Principal 
Amount indicated above and to pay interest on such principal amount from the date hereof or 
the most recent date to which interest has been paid or duly provided for, at the Interest Rate 
set forth above per annum, payable , 199 ~ and semiannually thereafter on the 
first day of each and until payment shall have been made or provided 
for. 

Principal of and interest on this bond are payable solely out of the special fund of the 
City known as the "Electric System Revenue Bond Fund" created and established by Ordinance 
No. 23514 of the City (the "Bond Fundlt

). Both principal of and interest on this bond are 
payable in lawful money of the United States of America. Interest shall be paid by mailing a 
check or draft or by wire transfer as provided in the Bond Ordinance (as hereinafter defined) to 
the registered owner or assigns at the address shown on the bond register as of the 15th day of 
the month prior to the interest payment date. Principal shall be paid to the registered owner or 
assigns upon presentation and surrender of this bond at the principal office of the Paying Agent 
or Agents which initially are the fiscal agencies of the State of Washington in Seattle, 
Washington, and New York, New York. (Such fiscal agencies also act, and are hereinafter 
referred to collectively, as the "Bond Registrarlt

). 

This bond shall not be valid or become obligatory for any purpose or be entitled to any 
security or benefit under the Bond Ordinance until the Certificate of Authentication hereon 
shall have been manually signed by the Bond Registrar. 
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LEO 004 (11 189) 

This bond is one of a duly authorized series of bonds aggregating $ _____ _ 
in principal amount and designated as "Electric System Revenue Bonds, 199 _." This bond and 
the bonds of this series (the "Bonds") are issued under and pursuant to Ordinance No. 23514 
as amended and supplemented by Ordinance No. 23663, Ordinance No. 24073, Ordinance No. 
24296, Ordinance No. 25004, Ordinance No. 25089, Ordinance No. 25165, Ordinance 
No. 25489 and Ordinance No. 25930 of the City (together the "Bond Ordinance"), and under 
the authority of and in full compliance with the Constitution and laws of the State of 
Washington. 

The Bonds are issued for the purpose of providing part of the funds necessary for 
financing capital improvements to the Electric System. The Bond Ordinance permits the 
issuance of Future Parity Bonds payable from the Bond Fund ranking on a parity with the 1985 
Bonds, the 1986 Bonds, the 1988 Bonds, the 1989 Bonds, the 1991 Bonds, the 1992 Bonds, 
the 1992B Bonds, the 1993 Bonds, the 1994 Bonds and the Bonds and secured by an equal 
charge and lien on the Net Revenues and permits the costs associated with certain Contract 
Resource Obligations to be included in the Electric System's Operating Expenses (as such 
terms are defined in the Bond Ordinance). The 1985 Bonds, the 1986 Bonds, the 1988 Bonds, 
the 1989 Bonds, the 1991 Bonds, the 1992 Bonds, the 1992B Bonds, the 1993 Bonds, the 
1994 Bonds, the Bonds and any Future Parity Bonds are hereinafter collectively referred to as 
the "Parity Bonds. " 

Copies of the Bond Ordinance are on file at the office of the City Clerk and at the 
principal office of each Paying Agent for this bond. Reference is hereby made to the Bond 
Ordinance and to any and all modifications and amendments thereof for a more complete 
description of the Revenues available for the payment of the principal of and interest on the 
Bonds and the rights and remedies of the owners of the Bonds with respect thereto, the terms 
and conditions upon which the Bonds have been issued, and the terms and conditions upon 
which this bond shall no longer be secured by the Bond Ordinance or deemed to be 
outstanding thereunder if money or certain specified securities sufficient for the payment of this 
bond shall have been set aside in a special account and held in trust for the payment thereof. 
Capitalized terms used herein and not otherwise defined shall have the meanings set forth in the 
Bond Ordinance. 

Under the Bond Ordinance, the City is obligated to set aside and pay into the Bond 
Fund out of the Revenues of said Electric System certain fixed amounts sufficient to pay the 
principal of and interest and premium, ifany, on all Parity Bonds at any time outstanding as the 
same become due and payable, all as is more fully provided in the Bond Ordinance. The Bonds 
and the interest thereon constitute the only charge against the Bond Fund and the amount of 
the Net Revenues pledged to said Bond Fund, as provided in the Bond Ordinance. 

In and by the Bond Ordinance, the City covenants to establish, maintain and collect 
rates and charges for electric energy sold through the ownership or operation of the Electric 

-13- NMNOSII.OOC 96107/10 

95
2518



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

LEO 004 (11189) 

System and all other services, facilities and commodities sold, furnished or supplied by the City 
in connection with the ownership or operation of the Electric System which shall be fair and 
adequate to provide Revenues sufficient for the payment of the Parity Bonds and all payments 
which the City is obligated to set aside in the Bond Fund and for the proper operation and 
maintenance of the Electric System, including payment of certain Contract Resource 
Obligations, all necessary repairs, replacements and renewals thereof and other costs thereof, 
as provided in the Bond Ordinance. 

The Bonds maturing on and after 1, __ are subject to redemption prior 
to maturity at the option of the City on any date on and after 1, 20-, in whole or 
in part, upon written notice as provided hereinafter, at the redemption prices with respect to 
each Bond (expressed as a percentage of the principal amount of the Bonds to be redeemed) 
set forth below, together with the interest, if any, accrued thereon to the date fixed for 
redemption: 

Redemption Period Redemption Price 

If less than all of the Bonds subject to optional redemption are to be called for 
redemption, the City shall choose the maturities to be redeemed. In the event that less than all 
of the Bonds of any maturity are called for redemption, the particular Bonds of such maturity 
to be redeemed shall be selected by lot by the Bond Registrar, or, so long as the Bonds are 
held in book-entry form, by the Securities Depository. 

The Bonds maturing on __ 1, __ (hereinafter referred to as the "Term Bonds") 
shall be redeemed prior to maturity by lot, not later than __ 1 in the years __ through 
_---', inclusive, from amounts credited to the Bond Retirement Account in the Bond Fund as 
sinking fund installments therefor (to the extent such amounts have not been used to redeem or 
purchase such Bonds as provided below) and in the principal amounts as set forth below, upon 
written notice as provided hereinafter by payment of the principal amount thereof, together 
with the interest, if any, accrued thereon to the date fixed for redemption. 

Year Amount 

The City may purchase or redeem the Term Bonds through the application of part or all 
of the respective sinking fund installments therefor at any time prior to any __ 1 due date. 
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Any money not so used to redeem or to purchase such Term Bonds shall be substantially 
exhausted by application to the redemption of such bonds on such succeeding 1. If, as 
of any __ 1, the principal amount of Term Bonds retired by purchase or redemption from 
any source exceeds the cumulative requirement for sinking fund installments through such 
date, such excess may be credited against the sinking fund installment for the next fiscal year. 

Written notice of redemption shall be given by first class mail, postage prepaid, not less 
than 30 days nor more than 60 days before the redemption date to the registered owners of the 
Bonds to be redeemed in whole or in part at their last addresses, if any, appearing on the Bond 
Register, but any defect with respect to the redemption of any bond shall not invalidate the 
redemption of any other bond. Notice of redemption having been given by mailing, as 
aforesaid, the Bonds so called for redemption shall on the date specified in such notice become 
due and payable at the applicable redemption price herein provided, and from and after the date 
so fixed for redemption (except as to any bond, or portion of any bond, not so redeemed in 
accordance with such call for redemption) interest on said Bonds so called for redemption shall 
cease to accrue. 

A portion of the principal sum of this bond in the amount of $5,000, or any integral 
multiple thereof, may be redeemed, and if less than all of the principal sum hereof is to be 
redeemed, in such case upon the surrender of this bond at the principal office of the Bond 
Registrar, there shall be issued to the registered owner, without charge therefor, for the then 
unredeemed balance of the principal sum hereof, fully registered bonds of like series, maturity 
and interest rate in any of the denominations authorized by the Bond Ordinance. 

This bond shall be transferable by the registered owner at the principal offices of the 
Bond Registrar upon surrender and cancellation of this bond, and thereupon a new registered 
bond or bonds of the same principal amount and interest rate and maturity will be issued to the 
transferee as provided in the Bond Ordinance. The City, the Bond Registrar, the Paying 
Agents and any other person may treat the person in whose name this bond is registered as the 
absolute owner hereof for the purpose of receiving payment hereof and for all purposes and 
shall not be affected by any notice to the contrary, whether this bond be overdue or not. 

It is hereby certified, recited and declared that all acts, conditions and things required 
by the Constitution and statutes of the State of Washington to exist, to have happened and to 
have been performed precedent to and in the issuance of this bond do exist, have happened and 
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have been performed in due time, form and manner as prescribed by law, and that the amount 
of this bond, together with all other obligations or indebtedness of the City, does not exceed 
any constitutional or statutory limitations of indebtedness. 

IN WITNESS WHEREOF, the City of Tacoma, by its City Council, has caused this 
bond to be executed in its name with the facsimile or manual signature of its Mayor, and 
attested by the facsimile or manual signature of its Clerk, and the seal of said City to be 
imprinted or impressed hereon, all as of the __ day of , 199_. 

CITY OF TACOMA, WASlllNGTON 

By 
Mayor 

(SEAL) 

Attest: 

City Clerk 

Authentication Date: 

CERTIFICATE OF AUTHENTICATION 

This bond is one of the bonds described in the within-mentioned Bond Ordinance and is 
one of the Electric System Revenue Bonds, 199_ of the City of Tacoma, Washington, dated 
_______ --', 199_. 

-16-

WASlllNGTON STATE FISCAL 
AGENCY, Bond Registrar 

By _________________ __ 

Authorized Officer 
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ASSIGNMENT 

FOR VALUE RECEIVED, the undersigned hereby sells, assigns and transfers unto 

PLEASE INSERT SOCIAL SECURITY OR TAXPAYER 
IDENTIFICATION NUMBER OF TRANSFEREE 

(please print or typewrite name and address, including zip code, of Transferee) 
________________________________________________________ t~ 

within bond and does hereby irrevocably constitute and appoint ________________ _ 
attorney-in-fact to transfer said bond on the books kept for registration thereof with full power 
of substitution in the premises. 

DATED: ________________ _ 

SIGNATURE GUARANTEED: 

NOTE: The signature on this Assignment 
must correspond with the name of the 
registered owner as it appears upon the 
face of the within bond in every 
particular, without alteration or 
enlargement or any change whatever. 

19 ARTICLE V 

20 APPLICATION OF PROVISIONS OF ORDINANCE TO BONDS 

21 Section 5.1. Issuance of Future Parity Bonds. The provisions of Article V of the 

22 Ordinance relating to the issuance of Future Parity Bonds shall apply to the Bonds. 

23 Section 5.2. Contract Resource Obligations. The provisions of Article VI of the 

24 Ordinance relating to Contract Resource Obligations shall apply to the Bonds. 

25 Section 5.3. Application of Sections 7.1 through 7.3 of Ordinance Relating to Special 

26 Funds and Accounts. Except as otherwise provided below in Section 5.10, the provisions of 
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Sections 7.1 through 7.3 of the Ordinance relating to the Revenue Fund and the accounts 

therein, the Bond Fund and the accounts therein, the Cumulative Reserve Fund, and the 

investment of money held for the credit of such Funds shall apply to the Bonds. 

Section 5.4. Covenants to Secure Bonds. The provisions of Article IX of the 

Ordinance setting forth the covenants to secure Bonds, as amended by Article VII of the First 

Supplemental Ordinance, shall apply to the Bonds. 

Section 5.5. Supplemental and Amendatory Ordinances. The provisions of Article X 

of the Ordinance relating to supplemental and amendatory ordinances shall apply to the Bonds. 

Section 5.6. Defaults and Remedies. The provisions of Article XI of the Ordinance 

relating to defaults and remedies shall apply to the Bonds. 

Section 5.7. Amendments and Bondowners' Meetings. The provisions of Article XII 

of the Ordinance relating to amendments and bondowners' meetings shall apply to the Bonds. 

Section 5.8. Miscellaneous. The provisions of Article XIII of the Ordinance relating 

to the City's contract with the owners of Bonds, money held by the Paying Agent one year 

after the due date, the benefits of the Ordinance and severability shall apply to the Bonds. 

Section 5.9. Rights of AMBAC. The provisions of Article X of the Second 

Supplemental Ordinance and Article VII of the Fifth Supplemental Ordinance and Article VIII 

of the Sixth Supplemental Ordinance relating to the rights of AMBAC Indemnity Corporation 

are incorporated herein by reference and shall be in force and effect so long as any 1988 Bond, 

1992 Bond or 1992B Bond, respectively, is Outstanding and insured by the municipal bond 

guaranty insurance policy therein authorized. 

Section 5.lD. Reserve Subaccount. There is hereby established within the Reserve 

Account a special subaccount entitled the "199 Reserve Subaccount." Funds in such 

Reserve Subaccount shall be treated in all respects as other funds in the Reserve Account. The 

City shall make transfers into the Reserve Subaccount from money and investments in the 

-18- NMN0S8.00c 96107/10 

100
2523



LEO 004 (11/89) 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Reserve Account, from proceeds of the Bonds, or from other available money in amounts 

sufficient to satisfy the Reserve Account Requirement with respect to the Bonds. 

The City is authorized to satisfy the requirements of Section 7.2 of the Ordinance with 

respect to the Reserve Account as to the Bonds through the use of Qualified Insurance, or a 

Qualified Letter of Credit, which may be purchased on the date of closing of the Bonds or after 

the issuance of the Bonds and substituted for amounts in the Reserve Subaccount pursuant to 

the provisions of Section 7.2 of the Ordinance. 

ARTICLE VI 

DISPOSITION OF BOND PROCEEDS 

Section 6.1. Construction Account. A special fund of the City has heretofore been 

created and designated the "City of Tacoma Electric System Construction Fund" (the 

"Construction Fund"). There is hereby created within the Construction Fund a special account 

to be known as the "199_ Bonds Construction Account" into which shall be deposited from 

the proceeds of sale of the Bonds. Money in the Construction Account shall be used for 

paying part of the costs of the acquisition, construction and installation of the additions and 

improvements described in Exhibit A, and for paying all expenses incidental thereto (including 

but not limited to costs of issuance of the Bonds, engineering, financing, legal or any other 

incidental costs) and for repaying any advances heretofore or hereafter made on account of 

such costs, and such money or so much thereof as may be necessary be and hereby is 
20 

21 

22 

23 

appropriated for such purpose. 

All proceeds of the Bonds so deposited in the Construction Account shall be 

continuously and fully invested to the extent practicable in Permitted Investments. Interest 

earned and income or profits derived by virtue of such investments shall remain in the account 
24 

and be used for the purposes for which the Bonds are issued or other lawful purposes. Money 
25 

in the Construction Account may be transferred to the Bond Fund in such amounts as shall be 
26 
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necessary to pay principal of and interest on Bonds, and may be used to pay any Rebate 

Amount. 

Section 6.2. Disposition of Proceeds. The proceeds of the Bonds are hereby 

appropriated for the following purposes and shall be deposited as follows: 

1. The amount equal to the interest accruing on the Bonds from their dated 

date to the date of their delivery shall be deposited in the Interest Account in the Bond Fund 

and invested in Permitted Investments. 

2. To the extent permitted by the Code, the amount that when added to 

other money in the Reserve Account will ensure that the total amount in the Reserve Account 

equals the Reserve Account Requirement shall be deposited in the Reserve Account in the 

Bond Fund. 

3. The balance of the Bond proceeds shall be deposited in the Construction 

Account and used for the purposes specified in Sections 6.1, including payment of costs of 

issuance of the Bonds. 

ARTICLE vn 

SALE OF BONDS 

Section 7.1. Sale of Bonds. The Bonds may be sold by competitive or negotiated sale, 

which sale shall be approved by the Bond Sale Resolution. 

Section 7.2. Official Statement: Insurance. The Director and/or Deputy Director of 

Utilities are authorized to prepare a preliminary official statement for the marketing of the 

Bonds and to solicit bids for bond insurance. The Bond Sale Resolution shall approve the 

preliminary and final official statements and any bond insurance. 
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ARTICLE VIII 

MISCELLANEOUS 

Section 8.1. Defeasance. In the event that the City, in order to effect the payment, 

retirement or redemption of any Bond, sets aside in the Bond Fund or in another special 

account, advance refunding bond proceeds or other money lawfully available or direct 

obligations of the Department of the Treasury of the United States of America ("Government 

Obligations"), or any combination of such proceeds, money and/or Government Obligations, in 

amounts which, together with known earned income from the investment thereof are sufficient 

to redeem, retire or pay such Bond in accordance with its terms and to pay when due the 

interest and redemption premium, if any, thereon, and such proceeds, money and/or 

Government Obligations are irrevocably set aside and pledged for such purpose, then no 

further payments need be made into the Bond Fund for the payment of the principal of and 

interest on such Bond, and the owner of such Bond shall cease to be entitled to any lien, 

benefit or security of the Ordinance except the right to receive payment of principal, premium, 

if any, and interest from such special account, and such Bond shall be deemed not to be 

outstanding hereunder. 

Section 8.2. Undertaking to Provide Ongoing Disclosure. In the Bond Sale 

Resolution the City shall undertake to provide certain ongoing disclosure for the benefit of the 

owners of the Bonds as required by Section (b){5) of the Securities and Exchange 

Commission's Rule 15c2-12 under the Securities and Exchange Act of 1934. 

Section 8.3. Severability. If anyone or more of the provisions of this Eighth 

Supplemental Ordinance is or are held by any court of competent jurisdiction to be contrary to 

law, then such provision or provisions shall be null and void and shall be deemed separable 

from the remaining provisions and shall in no way affect the validity of the other provisions of 

this Eighth Supplemental Ordinance or the Bonds. 

-21- NMN0S8.00c 96107110 

103
2526



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

14 

15 

1 

18 

19 

20 

21 

22 

23 

24 

25 

26 

LEG 004 (I \189) 

Section 8.4. Effective Date. This Eighth Supplemental Ordinance shall take effect and 

be in force thirty days after its passage, approval and publication as required by law. Any 

actions taken pursuant to this Eighth Supplemental Ordinance before its effective date and 

after its passage are hereby ratified, approved and confirmed. 

INTRODUCED AND READ FOR THE FIRST TIME at a regular meeting of the City 

Council held the 1 6 t h day of J u 1 y ,1996. 

PASSED by the City Council of the City of Tacoma, Washington, and authenticated by 

its Mayor at a regular meeting of the Council held this 23rd day of July, 1996. 

City Clerk 

APPROVED AS TO FORM: 

~--
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1 
CLERK'S CERTIFICATE 

2 

3 I, the undersigned, the duly chosen, qualified and ~ City Clerk of the City of 

4 Tacoma, Washington, and keeper of the records of the City Council (herein called the 

5 "Council"), DO HEREBY CERTIFY: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

1. That the attached Ordinance No. 25930 (herein called the "Ordinance") is a true 

and correct copy of an Ordinance of the Council, as finally passed at a regular meeting of the 

Council held on the :a~ay of July, 1996 and duly recorded in my office. 

2. That said meeting was duly convened and held in all respects in accordance 

with law, and to the extent required by law, due and proper notice of such meeting was given; 

that a legal quorum was present throughout the meeting and a legally sufficient number of 

members of the Council voted in the proper manner for the passage of said Ordinance; that all 

other requirements and proceedings incident to the proper adoption of said Ordinance have 

been duly fulfilled, carried out and otherwise observed, and that I am authorized to execute this 

certificate. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the official seal of 

the City as of this .:Jl( 1 day of July, 1996. 

City Clerk 
City of Tacoma, Washington 

~. 
, I.. '--~ , " . 

c 
r 

NMN0S8.00c 9Ml7/10 

105
2528



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

LEG 004 (11189) 

EXlllBIT A 

TELECOMMUNICATIONS PROJECT 

The Telecommunications Project will include some or all of the following elements: 

Infrastructure improvements 

Construct a hybrid fiber coax ("lIFC") telecommunications infrastructure consisting of fiber 
optic rings and branches connecting nodes throughout the Light Division service area. This 
telecommunications system will be asymmetrically two-way capable. It will interconnect all 
Light Division substations. Connections may also be made with Light Division customers and 
with other providers of telecommunications infrastructure and services. This 
telecommunications system will have 500 channels. It will utilize existing Light Division 
rights-of-way. 

Functions to be performed by infrastructure improvements 

Through construction of the lIFC telecommunications system, the Light Division's 
Telecommunications System will be capable of performing some or all of the following 
functions: 

• conventional substation communications functions 

• 
• 
• 
• 

• 

automated meter reading (electric and water) 

automated billing (electric and water) 

automated bill payment (electric and water) 

demand side management (DSM) functions, such as automated load (e.g. water 
heater) control 

provision of information to customers that is relevant to their energy and water 
purchasing decisions (e.g. information on time-of-use or "green" power rates) 

• distribution automation 

• remote tum on/tum off for electric and water customers 

• 
• 
• 

• 

city government communications functions 

CATV service 

transport of signals for service providers offering telecommunications services 
(e.g. Personal Communications Service (PCS), video on demand, high speed 
data, as well as conventional wired and wireless telecommunications services) 

Internet access service 

A-I NMNOS8.00c 98107110 

106
2529



107
2530



108
2531



109
2532



110
2533



111
2534



112
2535



113
2536



114
2537



115
2538



116
2539



117
2540



118
2541



119
2542



120
2543



121
2544



122
2545



123
2546



124
2547



125
2548



126
2549



127
2550



EXHIBIT 10 (b) 

128
2551



129
2552



130
2553



131
2554



132
2555



133
2556



134
2557



135
2558



136
2559



137
2560



138
2561



1 
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6 

The Honorable Grant L. Anderson 

7 IN THE SUPERIOR COURT OF WASHINGTON 

8 FOR PIERCE COUNTY 

9 CITY OF TACOMA, a municipal corporation, 

10 

11 V. 

Plaintiff, 
No. 96 2 09938 o 

CITY OF TACOMA'S MOTION FOR 
SUMMARY JUDGMENT 

12 THE TAXPAYERS AND THE RATEPAYERS 
OF THE CITY OF TACOMA, 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Defendants. l 
Plaintiff City of Tacoma ("City") requests that this Court enter a judgment declaring that: 

1. The Court has jurisdiction over the subject matter and parties in this action. 

2. Tacoma City Ordinance No. 25930 (the ''Bond Ordinance") was properly enacted. 

3. The City has authority under the laws ofthe State of Washington and the United 

States to provide cable television service in the Light Division service area. 

4. The City has authority under the laws of the State of Washington and the United 

States to lease telecommunications facilities and capacity to telecommunications providers. 

5. The City has authority under the laws of the State of Washington and the United 

States to issue the Bonds for the purposes set for in paragraphs (3) and ( 4) above and in the manner 

set forth in the Bond Ordinance. 

CITY OF TACOMA'S MOTION FOR SUMMARY JUDGMENT - 1 
O:\LAR\24624-00.015/SJMOT.DOC 

\ \ \ ,.- .·' 

PRESTON GA TES & ELLIS 
5000 COLUMBIA CENTER 

701 Fl!'TI! AVENUI! 
SllA'ITLE, WASHINGJ'ON 98104-7078 

TELEPHONE: (206) 623-7580 
FACSIM!Lll: (206) 623-7022 
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1 Grounds for this motion are set forth in the record in this matter, the accompanying 

2 memorandum in support of motion for summary judgment, and the declaration of Jon Athow. 
,,,,,-1-

3 DATED this .:) day ofNovember, 1996. 
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PRESTON GATES & ELLIS 

~ , .. - --
By ,t_ ·/z ( c-~/7y/Ct- 5 

~lizabetR'Thomas, wssA#11544 

Laura A. Rosenwald, wssA # 25122 

CITY OF TACOMA 

By~~ 
Mark Bubenik, wssA # 3093 

Chief Assistant City Attorney 

Attorneys for Plaintiff City of Tacoma 

CITY OF TACOMA'S MOTION FOR SUMMARY JUDGMENT - 2 
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5000 COLUMBIA CllNTER 
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FOR PIERCE COUNTY 
8 

CITY OF TACOMA, a municipal corporation, ) 
9 ) 

Plaintiff, ) 
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v. ) 
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THE TAXPAYERS AND THE RATEPAYERS ) 
12 OF THE CITY OF TACOMA, ) 
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13 Defendants. ) 
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No. 96 2 09938 o 

MEMORANDUM IN SUPPORT OF CITY 
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SUMMARY JUDGMENT 

MEMORANDUM IN SUPPORT OF CITY OFT ACOMA'S 
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I. INTRODUCTION 

The City of Tacoma (the "City") brought this declaratory judgment class action under RCW 

7.24 and 7.25 and CR 23(8)(2) to confirm its authority to issue bonds for the purpose of constructing 

and operating a telecommunications system consisting of a hybrid fiber coaxial network (the 

"Telecommunications System"). On July 23, 1996, the Tacoma City Council adopted Ordinance No. 

25930, which authorized the sale of Electric System revenue bonds (the "Revenue Bonds") in order 

to finance the first phase of constructing and operating the Telecommunications System. The City 

will utilize the Telecommunications System to enhance electric service to customers of its Light 

· Division. The City may also utilize a portion of the Telecommunications System to provide cable 

television service to customers in the · Light Division service area, and lease Telecommunications 

System facilities or capacity to providers of telecommunications services. 

IT. RELIEF REQUESTED 

The City requests that the Court enter judgment declaring that: · 

1. The Court has jurisdiction over the subject matter and parties in this action. 

2. Tacoma City Ordinance No. 25930 (the "Bond Ordinance") was properly enacted. 

3. The City has authority under the laws of the State of Washington and the United 

States to provide cable television service in the Light Division service area. 

4. 

5. 

The City has authority under the laws of the State of Washington and the United 

States to lease telecommunications facilities and capacity to telecommunications 

providers. 

The City has authority under the laws of the State of Washington and the United 

States to issue the Bonds for the purposes set for in paragraphs (3) and ( 4) above and 

in the manner set forth in the Bond Ordinance. 

MEMORANDUM IN SUPPORT OF CITY OF TACOMA'S 
MOTION FOR SUMMARY JUDGMENT - 3 
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1 

2 

3 

1. 

2. 

m. STATEMENT OF ISSUES 

Whether the City has authority under state law to provide cable television service. 

Whether the City has authority under federal and state law to lease 

4 · telecommunications facilities and capacity to telecommunications providers. 

5 

6 IV. EVIDENCE RELIED UPON 

7 The City believes that the following facts are undisputed in every material respect. These 

8 facts are contained in the Declaration of Jon Athow in Support of the City's Motion for Summary 

9 · Judgment (" Athow Deel."). 

1 o Plaintiff, the City of Tacoma, is a municipal. ~orporation and a city of the first class of the 

11. State of Washington. The Defendants herein are taxpayers of the City of Tacoma and ratepayers of 

12 its electrical utility, which is known as the Light Division of the Department of Public Utilities (the 

13 "Light Division"). Harold E. Nielsen, Jr., the taxpayer and ratepayer representative, is a resident and 

14 taxpayer of the City and a customer of the Light Division. The City currently owns and operates, 

15 through its Light Division, an electric utility (the "Electric System") for the purpose of providing 

16 electricity and other energy services throughout the City and other portions of Pierce County. 

17 The Telecommunications System will be used to improve the speed and capability of the 

18 existing real-time communications among certain Electric System substations, and to extend such 

19 real-time communications to the remaining substations. In addition, the Telecommunications System 

20 may be used to enhance such existing energy services as demand management, identification of 

21 outages, meter reading, billing and payment, and resource dispatch. The Telecommunications System 

22 may be used to perform similar functions for the City's provision of water service. The City's 

23 authority to issue the Revenue Bonds to finance the purposes discussed in this paragraph is not at 

24 issue. 

25 

26 
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1 The City may also utilize a portion of the Telecommunications System to provide cable 

2 television service to customers within the Light Division service area, and to lease facilities or 

3 capacity to providers of video-on-demand, data transport, telephony, and other telecommunications 

4 services. By providing cable television service and/or leasing facilities or capacity to 

5 telecommunications providers, the City can ensure a range of choices for consumers, provide public 

6 · interest television programming, and improve the availability of competitively priced 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

telecommunications services. 

The City also estimates that by providing cable television service and/or leasing facilities or 

capacity, it could generate substantial revenue to help offset the costs of constructing and operating 

the Telecommunications System. Because the infrastructure for the telemetry improvements designed 

to meet Electric System needs represents a substantial portion of the costs of the Telecommunications 

System, the relative cost of these additional revenue-producing capabilities is low. 1 

The Tacoma City Council enacted Ordinance No. 25930 (the "Bond Ordinance") on July 23, 

1996, at a regular meeting.
2 

The Bond Ordinance provides for the construction and operation of a 

Telecommunications System within the Light Division and for the issuance and sale of Electric · 

System revenue bonds in the aggregate principal amount of $1,000,000. 

V. ARGUMENT 

18 A. Summary Judgment Standard 

19 Summary judgment is appropriate to dispose of actions or parts thereof when no genuine 

20 issues of material fact exist or when only a question of law exists. CR 56( c ). "The burden is on the 

21 moving party to demonstrate that there is no issue as to a material fact." Scott v. Pacific West 

22 Mountain Resort, 119 Wn. 2d 484, 502-03 (1992). If the party seeking summary judgment 

23 successfully carries its initial burden, the burden shifts to the non-moving party to establish the 

24 

25 

26 

Declaration of Jon Athow in Support of Motion for Summary Judgment ("Athow Deel."), ,r 10. 

2 
A true and correct copy of the Bond Ordinance is attached as Exhibit C to Mr. Athow's Declaration. 
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1 existence of the facts on which it has the burden of proof at trial. Young v. Key Pharmaceuticals, 

2 Inc., 112 Wn. 2d 216, 225 (1989). The non-moving party must respond with specific facts and 

3 cannot rely on bare allegations contained in his or her pleadings. Baldwin v. Sisters of Providence, 

4 112 Wn. 2d 127, 132 (1989). Conclusory statements or argumentative assertions raised in affidavits 

5 are insufficient to raise an issue of fact and do not preclude summary judgment. Grimwood v. 

6 University of Puget Sound, Inc., 110 Wn. 2d 355, 359-60 (1988). 

7 In the instant case, there are no issues of material fact. The facts bearing on the City's 

8 authority to provide cable television service and to lease telecommunications facilities and capacity to 

9 telecommunications providers are undisputed. Only questions of law remain. The case should 

1 o therefore be resolved on summary judgment. 

11 B.· The City Has Authority Under Washington Statutes To Construct and Operate the 
Entire Telecommunications System and To Lease Portions of the System's Capacity or. 
Facilities. 12 

13 1. A Charter City Has Broad Powers. 

14 The Washington Constitution grants broad powers to first-class charter cities such as Tacoma. 

15 It states, "Any city containing a population of ten thousand inhabitants, or more, shall be permitted to 

16 frame a charter for its own government, consistent with and subject to the Constitution and laws of 

17 this state .... " Wash. Const. art XI, § 10. Under Chapter 35 RCW, a charter city has "all the 

18 powers which are conferred upon incorporated cities and towns by this title or other laws of the state, 

19 and all such powers as are usually exercised by municipal corporations of like character and degree." 

20 RCW 35.22.570. In addition to this "omnibus" grant of power, RCW 35.22.900 provides that grants 

21 of power to first-class cities must be liberally construed to carry out the objectives of chapter 35.22 

22 RCW. See also Citizens for Financially Responsible Government v. City ofSpokane, 99 Wn. 339, 

23 343 (1983). 

24 In light of these constitutional and statutory provisions, the Washington Supreme Court has 

25 held that "the only limitation on the ·power of cities of the first class is that their action cannot 

26 
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1 contravene any constitutional provision or any legislative enactment. ... [A] city of the first class has 

2 as broad legislative powers as the state, except when restricted by enactments of the state legislature." 

3 Winkenwerder v. City of Yakima, 52 Wn. 2d 617,622 (1958). 

4 2. A City Has Even Broader Powers When It Is Operating a Utility. 

5 The powers of a city under Washington law are especially broad when the city is performing a 

6 proprietary, as distinguished from a governmental, function. In Tacoma v. Taxpayers, 108 Wn.2d 

7 679 (1987), the Washington Supreme Court stated that while municipal authority must be narrowly 

8 construed when the function is governmental, "when the Legislature authorizes a municipality to 

9 engage in a business, it may exercise its business powers much in the same way as a private individual. 

10 ... We have viewed the Legislature as implicitly authorizing a municipality to make all contracts, and 

11 to engage in any undertaking necessary to make its municipal electric utility system efficient and 

12 beneficial to the public." Id at 694-95. See also Hite v. Public Utility Dist. No. 2, 112 Wn.2d 456, 

13 459 (1989) ("It is clear that in the production and sale of electricity, a municipal corporation acts in 

14 its proprietary capacity. . . . In that capacity, a municipal corporation acts as the proprietor of a 

15 business enterprise for the private advantage of the city and may exercise its business powers in much 

16 the same way as a private individual or corporation."). 3 

17 In addition, the courts have recognized many instances in which public utility districts, which 

18 are municipal corporations with more limit.ed powers than cities, may engage in activities that are 

19 incidental to their expressly authorized functions of providing electric or other utility service. See, 

20 e.g., Puget Power and Light Co. v. Public Utility District No. 1 of Chelan County, 17 Wn. App. 861 

21 (1977) (involving public utility district's provision of recreational facilities); Snohomish County 

22 Public Utility District No. 1 v. Broadview Television Co., 91 Wn.2d 3, 8 (1978) (upholding district's 

23 

24 

25 

26 

3 
Hite and Taxpayers made clear that the holding in Chemical Bank v. Washington Public Power Supply 

System, 99·Wn.2d 772 (1983), does not detract from the broad authority that cities enjoy when acting in a proprietary 
capacity. 
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1 authority to lease pole attachments even though activity is 'bnly incidental to the accomplishment of 

2 the district'. s primary purpose, the distribution and sale of electricity"). 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

3. The City Has Authority Under Washington Statutes To Provide Telecommunications 
Services. 

The City's statutory powers include the authority to provide telecommunications services. 

First, the City, as a first class charter city having code city powers as well, has all powers not denied 

by law, "including operating and supplying of utilities and municipal services commonly or 

conveniently rendered by cities or towns." RCW 35A. i 1.020. Tacoma may conveniently render 

telecommunications services because the Light Division has an existing citywide electric system of 

connections to customers' homes, because it has existing billing relationships with customers, and 

because it can provide services economically. Second, there is no express statutory prohibition 

against city provision of municipal telecommunications services. Winkenwerder, supra. To the 

contrary, the Legislature has acknowledged that cities provide communications services through 

enacting a statute providing for the burying of city-owned communications facilities. RCW 

35.96.030. Finally, the Legislature has determined that competitive markets for telecommunications 

services serve the public interest. RCW 80.36.300; In re Electric Lightwave, Inc., 123 Wn.2d 530, 

538-39 (1994) (noting that "it is the state's policy to promote diversity in the supply of 

telecommunications services and products in telecommunications markets throughout the state"). 

The City's provision of telecommunications services will make the · market more competitive, thus 

furthering the public interest recognized by the Legislature. 

4. Washington Case Law Recognizes the City's Authority To Provide 
Telecommunications Services. 

22 The Washington Supreme Court in Issaquah v. Teleprompter Corp., 93 Wn. 2d 567 (1980), 

23 recognized the power of a code city under RCW 35A.11.020 to utilize its telecommunications system 

24 to provide telecommunications services, including cable television service. The Court held in 

25 Teleprompter that a city was authorized by statute to operate a cable television system under the 

26 
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1 broad authority of RCW 35A.11.020 because there was 'ho general law which conflicts with the 

2 city's authority under the optional municipal code to operate such a system." Id At 575. First class 

3 charter cities such as Tacoma have all the powers granted to code cities. RCW 35.22.570. Thus, 

4 under Teleprompter the City is clearly authorized to use its Telecommunications System to offer 

5 cable television service. 

6 Tacoma's authority is not limited to the provision of cable television service. 

7 Teleprompter provides no basis for distinguishing cable television from other telecommunications 

8 services. The Washington Legislature views cable television as a telecommunications service. See, 

9 e.g., RCW 80.04.010 (defining "telecommunications" as "the transmission of information by wire, 

10 radio, optical cable, electromagnetic, or other similar means) (emphasis added); RCW 80.36.370 

11 ( exempting cable television from the Washington Utilities and Transportation Commission's 

12 regulation of telecommunications services). Thus, Teleprompter clarifies the authority for Tacoma to 

13 provide telecommunications services. 

14 

15 

16 

17 

18 

19 

20 

21 

5. The City Has Authority To Lease City-Owned Telecommunications Facilities 

The City has authority under its charter and under state law to lease excess capacity and 

facilities of its Telecommunications System to other telecommunications providers. Tacoma's Charter 

expressly permits the City to lease City property. Tacoma, Wash., Code § 9.1. Under state law, a 

first class city has the power to: 

control the finances and property of the corporation, and to acquire, by purchase and 
otherwise, such lands and other property as may be necessary for any part of the . 
corporate uses provided for by its charter, and to dispose of any such property as the 
interests of the corporation may, from time to time, require. 

22 RCW 22.280(3). The Washington Supreme Court has upheld the authority of cities to lease 

23 municipal property to private parties as long as the lease does not interfere with public use. 

24 Winkenwerder, supra at 624. Cities are specifically authorized to lease surplus utility property and 

25 equipment. Ch. 35.94 RCW. 

26 

MEMORANDUM IN SUPPORT OF CITY OF TACOMA'S 
MOTION FOR SUMMARY JUDGMENT - 9 
O:ILAR\24624-00.015\SJMEMRA DOC 

149
2572



1 C. Federal Law Requires that the City Be Allowed To Provide Telecommunications 

2 

3 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Service. · · 

The City's authority to provide telecommunications services must be recognized under the 

Telecommunications Act of 1996, Pub. L. No. 104-104, § 253, 110 Stat. 70 (1996) (the "Act"), as a 

consequence of the Act's prohibition against barriers to the entry of any entity into the 

telecommunications market. Federal law can preempt state utility regulation. Public Utility District 

No. I of Pend Oreille County v. Federal Power Commission, 308 F.2d 318 (D.C. Cir. 1962) (holding 

that the Federal Power Act preempted Washington statute purporting to limit city's ability to 

condemn property for power plant). The Pend Oreille court found that preemption was required 

merely by implication of a federal law. Here, the case for preemption is far stronger because the Act 

expressly preempts state interference in the telecommunications market. Section 253 of the Act 

states, "No state or local statute or regulation, or other state or local legal requirement, may prohibit 

or have the effect of prohibiting the ability of any entity to provide any interstate or intrastate 

telecommunications service." Telecommunications Act of 1996, Pub. L. No. 104-104, § 253, 110 

Stat. 70 (1996) (emphasis added). There is rio language in either the statute or its legislative history 

exempting cities from the law's application. To the contrary, a House Committee Report states that 

Section 253 "is intended to remove all barriers to entry in the provision of telecommunications 

services." House Rep. No. 104-458. A state law precluding telecommunications services constitutes 

a legal requirement. Thus, any Washington law that would prohibit Tacoma from providing 

telecommunications service is expressly preempted by the Act. 

In addition, the thrust of the Telecommunications Act is to encourage the availability and 

affordability of telecommunications services. See, e.g., Section 254, requiring various mechanisms to 

promote universal service. Tacoma is well positioned to make telecommunications services available 

to the public at a _competitive price, thereby furthering this federal policy. 
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VI. CONCLUSION 

Under its broad powers as a first-class charter city, the City has authority to use a portion of 

its Telecommunications System to provide cable television service and to lease a portion of its 

Telecommunications System facilities or capacity to other telecommunications service providers. 

Federal law expressly bars any requirement that would undercut this authority. Because there is no 

dispute over the material facts underlying its authority, the City is therefore entitled to judgment as a 

matter oflaw. 
L/P-

DATED this_:.;_ day of November, 1996. 

Respectfully submitted, 

PRESTON GATES & ELLIS 

/ ,', 1 ·• ,/1 . c_;:,./,7; 

By (_: [( (/(1/.VV!t·l~ 

/Elizabepi Thomas, wssA#11544 

Laura A. Rosenwald, wssA # 2s122 

CITY OF TACOMA 

By~~ 
Mar Bubenik, WSBA # 3093 

Chief Assistant City Attorney 
Attorneys for Plaintiff City of Tacoma 
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( c) Operator Maintenance . The Parties agree that Operator shall have 
responsibility for Maintenance of the Tacoma Power Commercial System, as described in 
Exhibit D hereto . 

11. ADDITIONAL CONDITIONS RELATED TO USE OF THE TACOMA POWER 
COMMERCIAL SYSTEM 

(a) Tacoma Power Commercial System Upgrades. Operator agrees to make 
Tacoma Power Commercial System upgrades in accordance with the terms of Exhibit E 
hereto. 

(b) Capital Expenditures Commitment. Operator agrees to make Capital 
Expenditures to the physical assets of the Tacoma Power Commercial System as 
specified in Exhibit F hereto. 

(c) Equitable Access . Operator agrees to the equitable access commitments m 
Exhibit G hereto. 

( d) Affordable Access. Operator agrees to the affordable access commitments m 
Exhibit H hereto. 

(e) Customer Service Commitments. Operator agrees to the customer service 
commitments in Exhibit I hereto. 

(f) Customer Privacy. Operator agrees to the customer privacy commitments m 
Exhibit J hereto . 

(g) Net Neutrality. Operator agrees to the net neutrality commitments in Exhibit K 
hereto. 

(h) Open Access to Telecommunications Assets. Operator agrees to the open 
access commitments in Exhibit L hereto. 

(i) Economic Development and Educational Opportunities . Operator agrees to 
the economic development and educational opportunities commitments in Exhibit M 
hereto . 

(j) Preserve Competition Among Providers. Operator agrees to certain restrictions 
on Transfers as more fully detailed in Exhibit N hereto. 

(k) Continuity of Services. The obligations and rights of the Parties with respect to 
the transition of the Tacoma Power Commercial System upon the termination of this IRU 
Agreement are contained in Exhibit O hereto and Section 21(f) (Survival of Certain 
Provisions) of this IRU Agreement. 

(l) Labor Relations . Operator agrees that, pursuant to Section 7 of the National 
Labor Relations Act (29 U.S.C. § 157), all employees used in the operation of the 
Tacoma Power Commercial System shall have the right to self-organization, to form, 
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EXIDBITL 
OPEN ACCESS TO TELECOMMUNICATIONS ASSETS 

1. OPEN ACCESS PROGRAM 

(a) Operator shall provide wholesale services over the Tacoma Power Commercial System to 
other telecommunications providers (but not to Operator's Affiliates except with the prior written 
approval of Tacoma Power) consistent with its practices and policies in other geographic areas in 
which it provides wholesale services, to the extent appropriate ("Open Access Program"). All 
terms and conditions of the Open Access Program shall be determined by the Operator. 

(b) In furtherance of the requirements in Section l(a), Operator agrees to conspicuously post and 
continuously maintain on its website a copy of its Open Access Program . 

2. ANNUAL REPORT 

( a) Operator shall provide Tacoma Power with a copy of its Open Access Program on an annual 
basis on the Annual Reporting Date. 

3. REMEDIES FOR NON-COMPLIANCE 

(a) Failure of Operator to maintain its Open Access Program posted on its website is a Default. 
Liquidated damages in the amount of Two Hundred and Fifty Dollars ($250) per day shall accrue 
from the date of receipt of Notice of Default until the Default is cured . 
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2579

Mitch
Highlight

Mitch
Highlight



1 
 

 
 

AFFIDAVIT OF SERVICE 

I declare under penalty of perjury of the laws of the State of Washington 

that on March 23, 2020, I served true and correct copies of: 

1). PETITIONER SHOOK’S RESPONSE IN SUPPPORT OF 

PETITIONER BOWMAN’S MOTION FOR ACCELERATED REVIEW 

This document was delivered via the Washington State Appellate Courts' 

Secure Portal Electronic Filing system to all Council appearing in this case, 

and additionally thru Email to the Attorneys for the Respondent: Zachary B 

Parker, at zach@christielawgroup.com, Robert L. Christie, at 

bob@christielawgroup.com, Joseph Sloan, at 

joseph.sloan@cityoftacoma.org and Tom Morrill, at 

TMorrill@ci.tacoma.wa.us and Chris Bacha at CBacha@ci.tacoma.wa.us., 

and Appellant Bowman’s attorney,  Kent Roland Van Alstyne  at 

kvanalstyne@phillipsburgesslaw.com 

                                                                             Dated March 23, 2020 

                                                                                        

                                                                              Mitchell Shook,  
                       Appellant, Pro Se 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

 

 

MITCHELL SHOOK, 

 

                                    Plaintiffs, 
 

    v. 

 

CITY OF TACOMA, 

 

                                  Defendant. 

 

No.  19-2-07135-0 

 

DEFENDANT CITY OF 

TACOMA’S COMBINED 

RESPONSE TO ANDERSON’S 

PARTIAL SUMMARY 

JUDGMENT MOTION AND 

MCCARTHY’S MOTION FOR 

SUMMARY JUDGMENT 

  

 

THOMAS MCCARTHY and CHRISTOPHER 

T. ANDERSON, 

 

                                    Plaintiffs, 
 

    v. 

 

CITY OF TACOMA, 

 

                                  Defendant. 

 

Noted for Consideration: 

August 26, 2022 

Oral Argument Requested 

 

 

 

Defendant City of Tacoma respectfully requests this Court grant its Motion for Summary 

Judgment and deny Plaintiff Anderson’s Motion for Partial Summary Judgment.  The City further 

request that the Court disregard entirely McCarthy’s “Motion for Summary Judgment”, which was 

E-FILED
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PIERCE COUNTY, WASHINGTON
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filed without a Note for Motion, something PCLR 7.a.3.A requires.  The City has separately moved 

to strike the bulk of what both plaintiffs have filed in conjunction with their motions on several 

grounds that will not be repeated here. 

Plaintiffs filed their motions as if this Court and other courts have never addressed the central 

issues.  The identical legal issue over whether the Click! Network is a separate “utility” from Tacoma 

Power has been decided.  It is not a separate utility.  Neither plaintiff discusses Judge Spier’s ruling 

on that identical issue or her ruling that the City’s surplus declaration was not arbitrary or capricious.  

Res judicata bars plaintiffs from relitigating those issues here. Further, neither plaintiff even mentions 

the Court of Appeals decision in Coates v. City of Tacoma, 11 Wn.App.2d 688, 697, 457 P.3d 1160 

(2019)1,  holding specifically that “Click! and Tacoma Power are not separate “utilities.”  And neither 

even mention this Court’s determination on July 24, 2020 that, subject to receiving more information 

on two metering projects, the “rest of the sale is fine, and there’s no problem.” (Transcript p. 12, lines 

14-16; Ex. D to Declaration of Christie dated July 20, 2022).   

In addition to ignoring this Court’s analysis set forth in the July 24, 2020 hearing on the City’s 

motion, both plaintiffs act as if this Court never entered its July 19, 2019 Order Denying Motion for 

Writ of Prohibition and for Preliminary Injunction.  In that Order and at the July 2020 summary 

judgment hearing, the Court articulated its reliance on City of Issaquah v. Teleprompter Corp., 93 

Wn.2d 567, 574-75 (1980) to conclude that “Click! is not a utility for purposes of RCW 35.94.” (Order 

p. 8).  Anderson unpersuasively re-hashes the Teleprompter decision in his motion, but never even 

references Coates, a binding decision issued 20 years later and specific to Click!  The City’s re-filed 

 
1 This decision was ordered published on February 11, 2020. 
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Motion for Summary Judgment, noted for hearing contemporaneously with these motions, addresses 

these issues in full and that analysis will not be repeated her.   

At the time of the July 2019 hearing on the motion for a preliminary injunction the Court 

noted in its Order that  “ . . . the Gateway Meter Project does still use a portion of Click! that apparently 

is the subject of the negotiations between defendant and Rainier Connect.  Certainly, to the extent it 

is used by Tacoma Power, it constitutes a part of the utility system.  Defendant claims that it will 

retain this capacity as a result of any agreement with Rainier Connect until it is no longer needed by 

the utility.  This could mean that the Gateway Meter capability will not be part of the agreement and 

would be disposed of (possibly) only after it is no longer needed.” (Emphasis original).  Indeed, what 

caused this Court concern at the last summary judgment hearing two years ago were unanswered 

questions concerning the status of the Gateway metering project and another commercial metering 

project called Stark.  As fully addressed in the City’s renewed motion, prior to the transfer of 

operational control of the Tacoma Power Commercial System (aka Click!) to Rainier Connect on 

April 1, 2020, Tacoma Power “ended its use of the [Click! network] for transmission of data collected 

from Gateway and Stark meters. This included, shutting down the Gateway meter service and reading 

Gateway meters manually, using a wireless network to transmit data from Stark meters, and reading 

Stark Meters manually when a wireless connection could not be made to a Stark meter.” Supplemental 

Declaration of Tenzin Gyalsten, Par. 7, p. 2, line 19-p. 3, line 2.  Put simply, those two metering 

programs are dead. 

With this additional information in hand, and there being no genuine issue of material fact, 

this Court should grant the City’s motion for summary judgment and dismiss plaintiffs’ Complaint 

with prejudice. Anderson’s motion for partial summary judgment should be denied.  Should the Court 
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choose to consider McCarthy’s unnoted motion, it too should be denied. 

Respectfully submitted this 15th day of August, 2022. 

 
CHRISTIE LAW GROUP, PLLC 

 

By: /s/Robert L. Christie    

ROBERT L. CHRISTIE, WSBA #10895 

Attorneys for Defendant City of Tacoma 

2100 Westlake Avenue N., Suite 206  

Seattle, WA  98109  

Phone: 206-957-9669   

Email: bob@christielawgroup.com 

            
 

WILLIAM C. FOSBRE, City Attorney 

 

By: /s/Christopher D. Bacha    

CHRISTOPHER D. BACHA, WSBA #16714 

Attorneys for Defendant City of Tacoma 

Office of the City Attorney 

Department of Public Utilities 

3628 South 35th Street, P.O. Box 11007  

Phone: 253-502-8348 

Email: cbacha@ci.tacoma.wa.us 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on August 22, 2022, I electronically filed the foregoing with the Clerk 

of the Court using the LINX system.  I also hereby certify that I have mailed by US Postal Service 

the document to the following non-LINX participants: 
 

Thomas McCarthy 

801 S. Cushman Avenue 

Tacoma, WA 98405 

Email: Tmccarthy253@gmail.com; 

Plaintiff Pro Se 

 

James P. Grifo, WSBA #45192 

The Law Office of James P. Grifo, LLC, 

164 Dougherty Lane, Friday Harbor, WA 98250, 

Email: jpg@grifolaw.com; 

Attorney for Plaintiff Christopher T. Anderson 

 

 

CHRISTIE LAW GROUP, PLLC 

 

 

By: /s/Robert L. Christie    

ROBERT L. CHRISTIE, WSBA #10895 

STUART A. CASSEL, WSBA #49808 

Attorneys for Defendant City of Tacoma 

2100 Westlake Avenue N., Suite 206 

Seattle, WA  98109 

Telephone: (206) 957-9669 

Facsimile: (206) 352-7875 

Email:  bob@christielawgroup.com 

          stu@christielawgroup.com  
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THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
(P): 360-370-5186 

PLAINTIFF ANDERSON’S RESPONSE TO 
CITY OF TACOMA’S MOTION FOR SUMMARY JUDGMENT 
- 1 - 
 

The Honorable Judge Bryan Chushcoff 
Department 4 
Hearing Date: August 26, 2022, at 9:00 a.m. 
 
 
 
 
 
 
 
 
 
 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

 
 
MITCHELL SHOOK,  
 

Plaintiff, 
 
 v. 
 
CITY OF TACOMA,  
 

Defendant. 

  
NO. 19-2-07135-0 
 
PLAINTIFF ANDERSON’S 
RESPONSE TO CITY OF TACOMA’S 
MOTION FOR SUMMARY 
JUDGMENT 
 

 

 
THOMAS McCARTHY and CHRISTOPHER 
T. ANDERSON, 
 

Plaintiffs, 
 

v. 
 
CITY OF TACOMA, 
 

Defendant. 

  

I. INTRODUCTION 

 In this latest attempt to disenfranchise its own citizens, the City of Tacoma (“the City”) again asks 

this Court to “dismiss” Plaintiff Anderson’s Complaint, claiming that Plaintiff Anderson’s claims are 

barred by the doctrine of res judicata.  However, this Court has already denied the City’s request to dismiss 

this case based on the doctrine of res judicata, since there is no evidence that factual issues concerning 

meters were ever raised in Cause No. 19-2-11506-3, or otherwise considered by, Judge Speir.  

E-FILED
IN COUNTY CLERK'S OFFICE
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Furthermore, even if the doctrine of res judicata could be applied in this case, then it should not, because 

this consolidated lawsuit was not an action “subsequent to” the matter in which Judge Speir ruled on the 

parties’ cross motions for summary judgment: Cause No. 19-2-11506-3 was commenced on October 16, 

2019, and the above-captioned matter was commenced on May 15, 2019.   Moreover, Plaintiffs Anderson 

and McCarthy did not bring this case in the same legal capacity or with the same interests as that of 

Mitchell Shook and Darrel Bowman in the case decided before Judge Speir.  While it is true that Mr. 

Shook and Mr. Bowman attempted to litigate many of the pending issues, Mr. Shook was largely self-

represented, and most importantly, he had a vested and distinct interest in the subject matter. Mr. Shook 

was litigating as the proprietor and owner of a private business that operated on Click! Network, which 

was shuttered as a result of the unlawful transfer of Click! Network to Rainier Connect – Mr. Shook’s 

competitor.  Mr. Shook was litigating his claims to protect his livelihood and the decades of work that he 

put into creating Advanced Stream; not as a voter in the City of Tacoma.   The fact that Mr. Shook settled 

all of his lawsuits with the City, which included abandoning the appeal in Division II prior to the appellate 

court’s consideration of the issues, in exchange for the City forgiving his company debt in the amount of 

several hundreds of thousands of dollars highlights the capacity in which Mr. Shook was litigating his 

claims.  Unlike Mr. Shook, Plaintiffs Anderson and McCarthy are litigating as persons who have been 

deprived of their fundamental right to vote on the disposition of Click! Network to a private company.  

This lawsuit represents the last chance that the citizens of Tacoma have to challenge the propriety of the 

City’s disposition of a public asset without a vote of the people.  Furthermore, the doctrine of res judicata 

is an equitable doctrine based on public policy, and its purpose is to relieve the court from the burden of 

twice trying the same issue between the same parties.  If the doctrine of res judicata were applied at this 

late date in this case, then it would only serve to deprive Plaintiffs Anderson and McCarthy of their day 

in court and their right to seek appellate review of the significant issues of widespread consequence raised 

in this case.  Certainly, the law – an equitable doctrine nonetheless – cannot be construed to work such 

an injustice.  

 Moreover, issues presented in this case, including whether Tacoma Public Utilities (“TPU”) 
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continued to use any of the Click! Network infrastructure for metering of utility services was not ever 

considered by Judge Speir when she ruled on the City’s Motion for Summary Judgment.   

 Finally, the Court of Appeals decision in Coates v. City of Tacoma, 11 Wn. App.2d 688, 457 P.3d 

1160 (2019) concerned a legal issue distinct from those now before the Court; but, if the Coates decision 

were to be considered in the context of this proceeding, then the Court will quickly see that Coates actually 

supports the positions advanced by Plaintiffs Anderson and McCarthy; not the City.  As is extensively 

briefed in Plaintiff Anderson’s Motion for Summary Judgment, which – along with the supporting 

declarations – is hereby incorporated in full, the Tacoma City Charter requires a vote of the people before 

the City may sell, lease, or dispose of any utility system, or parts thereof.   Similarly, under Chapter 35.94 

RCW, a city may lease, sell, or convey any public utility works, plant, or system that it owns or “any part 

thereof,” following a vote of the people.   As the City highlights, the Coates Court concluded, for the 

purposes of RCW 43.09.210(3), that Click! Network constitutes “a part of” Tacoma Public Utilities.   

Thus, if Click! Network is a part of Tacoma Public Utilities, then by the plain language of the Tacoma 

City Charter and Chapter 35.94 RCW, a vote of the people was required before the City could lawfully 

lease Click! Network to Rainier Connect. 

 Respectfully, for all of the reasons set forth in Plaintiff’s Anderson’s Motion for Summary 

Judgment and supporting declarations, and for the reasons set forth herein, this Court should grant 

summary judgment to Plaintiff Anderson and order the relief requested in Plaintiff Anderson’s moving 

papers, and deny the City’s latest Motion for Summary Judgment. 

II. COUNTERSTATEMENT OF MATERIAL FACTS 

 Plaintiff Anderson incorporates his Motion for Partial Summary Judgment, and all documents 

filed in support thereof, and all records and pleadings on file, as though fully set forth herein.  Mr. Shook 

filed suit against the City of Tacoma on April 17, 2019, under Cause No. 19-2-07135-0.  On May 15, 

2019, Plaintiffs Anderson and McCarthy filed suit against the City of Tacoma, under Cause No. 19-2-

07873-7.  On June 10, 2019, these two lawsuits were consolidated under Cause No. 19-2-07135-0.  Darrel 

Bowman then filed suit against the City on October 16, 2019, under Cause No. 19-2-11506-3.  This case 
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was then consolidated with another suit brought by Mr. Shook on October 28, 2019, which was assigned 

Cause No. 19-2-11760-1, on December 2, 2019.  After Plaintiff Anderson’s case was consolidated with 

one of Mitchell Shook’s lawsuits against the City of Tacoma, Mitchell Shook amended his Complaint to 

assert claims under federal law, and the City sought removal of this consolidated case to federal court.  It 

is unclear why the City did not seek to consolidate all the pending lawsuits concerning the substantive 

issues raised in this action, but Plaintiff Anderson never had any opportunity to participate in the lawsuit 

against the City pending before Judge Speir.  Plaintiff Anderson also did not have any right or opportunity 

to appeal Judge Speir’s ruling.  Mr. Shook sought direct review by the Washington State Supreme Court 

of Judge Speir’s ruling, which petition for review was denied, and the matter was transferred to Division 

II of the Court of Appeals for consideration.  See, McCarthy Declaration of August 1, 2022, Ex. C.  

Without any briefing or argument before the Court of Appeals, Mr. Shook then entered into a Settlement 

Agreement with the City, releasing all claims in all of his lawsuits pending against the City, and which 

included Mr. Shook agreeing to abandon the right to appeal any decision in any of those lawsuits. Grifo 

Decl. ISO Response, Ex. A.  In exchange for dismissing his lawsuits, the City agreed to forgive Mr. Shook 

and his company more than $200,000.00, which his Company, Advanced Stream, purportedly owed to 

TPU.  Id.  As a result of this settlement, the appeal of Judge Speir’s ruling was abandoned, and the case 

was dismissed.  Then, on June 1, 2020, in this consolidated case, the City filed a Motion for Summary 

Judgment.  The City argued that Plaintiffs’ claims are barred by the doctrine of res judicata, but this Court 

properly denied the City’s Motion for Summary Judgment and the City’s argument that Plaintiffs’ claims 

should be barred by res judicata.  Plaintiff Anderson then filed a Motion for Partial Summary Judgment 

and set the matter to be heard without oral argument on July 1, 2022.  The City informally requested an 

extension so that the Court could entertain the parties’ cross-motions for summary judgment, and 

Plaintiff Anderson re-noted his Motion for Partial Summary Judgment to be heard on August 26, 2022, 

which is the same day as the City’s instant Motion.   

III. ISSUES PRESENTED 

A. Whether the equitable defense of res judicata applies in this case, when Plaintiffs Anderson 
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and McCarthy are litigating in a different capacity than Mr. Shook and Mr. Bowman, when it would be 

inequitable and only operate to deprive the last two citizens of the City of Tacoma who have raised the 

pending issues from having their day in Court, when the application of the doctrine would arguably violate 

Plaintiffs’ due process rights, and when this case was filed and pending prior to the case in which Judge 

Speir’s decision was rendered? 

B. Whether the Court of Appeal’s decision in Coates controls even though Coates construed 

and interpreted an entirely different statute to resolve distinctly different issues than those presented in 

this case? 

C. Whether the City’s phasing out its metering projects affects the ultimate questions of 

whether the City had the authority to dispose of Click! Network without a vote of the people required 

under the Tacoma City Charter and Chapter 35.94 RCW? 

IV. EVIDENCE RELIED UPON 

 This response to the City’s latest Motion for Summary Judgment is based on all of the pleadings 

and files on record in this consolidated case, and the documents filed concurrently herewith. 

V. ARGUMENT AND AUTHORITY 

 
A. Res Judicata is an Equitable Doctrine, Which the City Should be Precluded from 

Invoking Since the City Failed to Consolidate the Actions When it Had the Opportunity to do 
so, and Since it Would Significantly Prejudice the Plaintiffs and the People of Tacoma if it were 
Applied in this Case. 

 
 At its core, res judicata is an equitable doctrine.  There would be nothing equitable about denying 

Plaintiffs Anderson and McCarthy their day in court by invoking the doctrine in this proceeding and at 

this juncture.  “[W]hen considering whether res judicata precludes a party from litigating a claim, we are 

careful to not ‘deny the litigant his or her day in court.’” Hisle v. Todd Pacific Shipyards Corp., 151 Wn.2d 

853, 865, 93 P.3d 108 (2004) (quoting Schoeman v. N.Y. Life Ins. Co., 106 Wn.2d 855, 860, 726 P.2d 1 

(1986)).  The doctrine of res judicata is also based on public policy.  Luisi Truck Lines, Inc. v. Washington 

Utilities and Transportation Commission, 72 Wn.2d 887, 435 P.2d 654 (1967).  “Its purpose is to relive the 
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court from the burden of twice trying the same issue between the same parties.  There is nothing, 

however, in the doctrine or its historic application which encourages the court to so apply it as to ignore 

principles of right and justice and the court should be hesitant to so apply the doctrine as to deprive any 

person of property rights without having his day in court.”  Id., at 896.   

 Not only would the application of res judicata deprive Plaintiffs Anderson and McCarthy of their 

day in court, but it would also result in depriving the electorate of the City of Tacoma of their right to 

vote on the City’s lease of a public utility codified in RCW 35.94.020 and the Tacoma City Charter.  The 

statute at the heart of this case has not been interpreted and construed by Washington Courts since the 

Supreme Court’s decision in Bremerton Municipal League v. Bremer, 15 Wn.2d 231, 130 P.2d 367 (1942), and 

everyone in the State of Washington would benefit from the appellate courts’ consideration of the issues 

presented in this case.   

 Moreover, the City of Tacoma should be estopped from invoking the doctrine of res judicata, since 

the City is responsible for the piecemeal consolidation of cases that now allows the City to argue Plaintiffs’ 

claims should be barred by the equitable doctrine of res judicata.  In the vein of the doctrine of unclean 

hands, the City had the full and complete ability to consolidate this matter with Mr. Shook’s Pierce County 

Superior Court Cause No. 19-2-11506-3, and the City could have coordinated a meaningful opportunity 

for Plaintiffs in this case to participate in the case pending before Judge Speir.  Instead, the City removed 

this action to federal court, where Plaintiffs Anderson and McCarthy were stuck waiting for Mr. Shook 

to adjudicate his federal claims, and all the while the City continued litigating its other case against Mr. 

Shook in Pierce County Superior Court before Judge Speir.  Plaintiffs Anderson and McCarthy had no 

meaningful opportunity to participate in the matter before Judge Speir and had no opportunity to appeal 

her decision to the Court of Appeals.  The City should not be allowed to sideline the Plaintiffs in this 

action so that it can pick the parties against whom it litigates only to then turn around and tell other parties 
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in a separate proceeding that they have been deprived of their day in court because a different party lost 

in another Superior Court matter and then abandoned the appeal in exchange for hundreds of thousands 

of dollars in debt relief.  Regardless of how this Court rules on the merits in this case, an appeal of that 

decision is certain.  These important, complex, and novel legal issues have never had the opportunity to 

be considered by the appellate courts, and for that reason alone this Court should deny the City’s request 

to dismiss Plaintiffs’ claims based on the doctrine of res judicata and decide this case on the merits.  

B. Even if Res Judicata Could be Applied to this Case, There is No Concurrence of 
Identity with Respect to the Persons and Parties or the Quality of the Persons for or Against 
Whom the Claim is Made. 

 
For res judicata to apply, a prior judgment must have a concurrence of identity with a subsequent 

action in (1) subject matter, (2) cause of action, (3) persons and parties, and (4) the quality of the persons 

for or against whom the claim is made.  Rains v. State, 100 Wn.2d 660, 663, 674 P.2d 165 (1983).  Elements 

numbered three and four are not satisfied in this case.   

There can be no dispute that Plaintiffs Anderson and McCarthy were not parties to Pierce County 

Superior Court Cause No. 19-2-11506-3.  Thus, there can be no concurrence of identity with regard to 

persons and parties.  Plaintiffs Anderson and McCarthy are also not in privity with Mr. Shook and Mr. 

Bowman.  Washington Courts have not adopted an all-inclusive definition to determine whether parties 

are in privity for the purposes of res judicata. Trautman, Philip A., CLAIM AND ISSUE PRECLUSION IN 

CIVIL LITIGATION IN WASHINGTON, Wa. Law Rev., Vol. 60, No. 4, P. 819 (1985). Mr. Shook and Mr. 

Bowman were litigating to protect Advanced Stream, which was an Internet Service Provider on Click! 

Network.  With the primary focus of protecting business interests, Mr. Shook was forced to settle all his 

lawsuits with the City of Tacoma in order to be relieved from his business debts.  See Grifo Decl. ISO 

Response, Ex. A.  On the contrary, Mr. Anderson is litigating this case as a ratepayer and as a citizen of 

Tacoma who was deprived of his right to vote on this valuable public asset.  Anderson Decl. ISO 
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Response.   

The different capacities in which Mr. Shook and Mr. Bowman were prosecuting their claims from 

the Plaintiffs in this case also means that the quality of the persons for whom the claim is made is different.  

In Bordeaux v. Ingersoll Rand Co., 71 Wn.2d 392, 429 P.2d 207 (1967), the court determined there was a lack 

of quality between the persons and parties to the proceedings, as prescribed by the fourth element of res 

judicata, since the first proceeding involved a “nonadversary,” while the second proceeding involved an 

“avowed adversary.”  Id., at 397-98.  Quite simply, the Plaintiffs in this case are advancing their claims 

solely as ratepayers and citizens of Tacoma who by statute and under the City Charter should have had 

the right to vote on the City’s disposition of Click! Network.  There are no ulterior motives or other 

interests driving this litigation, and Plaintiffs are committed to having these legal questions of broad public 

import resolved by the appellate courts, if necessary.   

C. Applying Res Judicata in this Case Would Violate Plaintiffs’ Due Process Rights. 
 
Finally, the application of res judicata in this case implicates due process requirements.  The United 

States Supreme Court has made it clear that there is a due process component to res judicata.  Richards et al 

v. Jefferson County, Alabama, et al, 517 U.S. 793, 116 S. Ct. 1761 (1996).  The limits on the power of state 

courts to develop estoppel rules reflect the general consensus that one is not bound by a judgment in a 

litigation in which he is not designated as a party or to which he has not been made a party by service of 

process.  Id., at 798 (citing Hansberry v. Lee, 311 U.S. 32, 40, 61 S. Ct. 115 (1940)).  There is an exception 

to the general rule where it can be said that there is privity between a party to the second case and a party 

who is bound by an earlier judgment, but adequate representation of a party in a second case will not be 

found when he has not been informed that the matter is pending and did not have the opportunity to 

choose for himself whether to appear or default, acquiesce or contest.  Id., at 799 (citing Mullane v. Central 

Hanover Bank Trust Co., 339 U.S. 306, 70 S. Ct. 652 (1950)).  It has further been held that mere notice may 
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not suffice to preserve one’s right to be heard in a case.  The general rule is that the law does not impose 

upon any person absolutely entitled to a hearing the burden of voluntary intervention in a suit to which 

he is stranger.  Chase National Bank v. Norwalk, 291 U.S. 431, 441, 54 S. Ct. 475 (1934).  Here, the City 

availed itself of procedural mechanisms to sideline the Plaintiffs in this case – Plaintiffs who filed their 

claims against the City prior to the parties who participated in the proceeding before Judge Speir – only 

to then turn around and argue that Plaintiffs in this case should be barred from having their day in court.  

The City could have invited the Plaintiffs in this case to participate in the proceeding before Judge Speir; 

but it did not.  The City could have consolidated all of the lawsuits concerning the City’s unlawful 

disposition of Click! Network in violation of RCW 35.94.020 and the Tacoma City Charter; but it did not.  

The application of res judicata in this case would violate Plaintiffs’ due process rights, and this Court should 

deny the City’s request for dismissal based on this equitable doctrine. 

D. This Case Cannot be Barred by Res Judicata, Since it is Not a Subsequent Action. 

 It is black letter law that “the threshold requirement of res judicata is a valid and final judgment on 

the merits in a prior suit.”  Hisle v. Todd Pac. Shipyards Corp., 151 Wn.2d 853, 865, 93 P.3d 108 (2004) 

(emphasis supplied).  Here, Plaintiffs Anderson and McCarthy commenced this action by filing a 

Complaint on May 15, 2019.  Pierce County Superior Court Cause No. 19-2-11506-3, the consolidated 

matter in which Judge Speir ruled on the parties’ cross-motions for summary judgment, was commenced 

on October 16, 2019 and consolidated with a case filed on October 26, 2019, which was nearly six months 

after Plaintiffs Anderson and McCarthy first sought redress for their claims.  Since the matter resulting 

in Judge Speir’s ruling was not an action “subsequent to” the above-captioned matter, res judicata cannot 

apply.  Reeves v. Mason County, 509 P.3d 859, 868 (2022) (“Under Washington law, for the doctrine of res 

judicata to apply, a prior judgment must have a concurrence of identity with a subsequent action in (1) 

subject matter, (2) . . . .”) (emphasis supplied). 
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E. The Coates Decision Concerned a Different Legal Question Under a Different 
Statutory Framework and Offers This Court Limited Guidance on the Issues Presented in this 
Case. 

 
In Coates, the Court of Appeals only considered whether TPU was unlawfully subsidizing Click! 

Network in violation of the local government accounting statute, RCW 43.09.210, and the Tacoma 

City Charter art. IV, Sec. 4.5.  Coates v. City of Tacoma, 11 Wn. App.2d 688, 457 P.3d 1160 (2019).  The 

Coates matter compelled the Court of Appeals “to decide what constitutes an ‘undertaking’ and a 

‘public service industry’ for the purposes of the [local government accounting] statute”" id., 

(Fearing, J., dissenting) (emphasis supplied); not a “utility” under Chapter 35.94 RCW or Section 4.6 

of the Tacoma City Charter.  While the City is quick to highlight that TPU’s electric utility and Click! 

Network are one “undertaking” for the purposes of RCW 43.09.210(3), the City misses the mark.  If 

Coates stands for anything in this case, it is the proposition that Click! Network was established under 

the Tacoma Public Utilities umbrella, and it constituted just one more utility service provided by the 

City, through TPU, to the citizens of Tacoma.  See, Grifo Decl., Part One (Substitute Resolution No. 

33668: “That the Council hereby finds and determines that the City Light Division’s broad band 

telecommunications proposal is in the best interests of the City, will serve a public purpose . . . That 

the proposed broad band telecommunications system shall be owned, operated, and controlled by the 

City of Tacoma Department of Public Utilities Light Division with the Public Utility Board providing 

oversight and approval of business and third party agreements, as appropriate, . . . and the City Council 

shall continue to be involved in the major policy decisions including construction contracts, rate 

setting policies, debt financings, the public rights-of-way for telecommunications agreements and 

quarterly reviews.”).  The Coates decision was careful not to opine on whether Click! Network is a 

public utility for the purposes of Chapter 35.94 RCW or Section 4.6 of the Tacoma City Charter.  If 

this Court were to agree with Plaintiffs and conclude that a vote of the people was required before the 
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City leased Click! Network to a private party, then such a ruling would not conflict with Coates in any 

way; neither would the remedies sought by Plaintiff Anderson in this case.  This case is not concerned 

at all with the “financial structure” between Click! Network and TPU; but, the fact that TPU installed, 

maintained, used, and operated the telecommunications system at issue in this case for the benefit of 

the citizens of the City certainly militates in favor of the arguments advanced by the Plaintiffs. 

This case turns on the question of whether Click! Network constitutes: “any public utility 

works, plant, or system owned by it or any part thereof, together with all or any equipment and 

appurtenances thereof,” RCW 35.94.010 (the modern incarnation of RRS § 9512), or whether Click! 

Network constitutes: a “utility system, or parts thereof essential to continued effective utility service, 

. . . .” under Section 4.6 of the Tacoma City Charter.  In this case, unlike in Coates, the question of 

whether the City’s telecommunications system constitutes a “public utility” or “utility system” is 

answered by the plain language of RCW 35.94.010-.020, the legislative history of this provision, 

Section 4.6 of the Tacoma City Charter, and the Supreme Court’s decision in Bremerton Municipal League 

v. Bremer, 15 Wn.2d 231, 130 P.2d 367 (1942).  The Bremer Court even held that a wharf used at times 

by the public constituted a public utility, finding that it was “a similar or dissimilar utility or system” 

under the statute. Id., at 237.  The Bremer Court went on to define the term “utility,” for the purposes 

of the statute now codified as RCW 35.94.020 – and at issue in this case – “includes any kind of utility 

in whose operations the public has an interest, that is to say, any public utility.”  Id.  For these reasons, 

the Court of Appeals’ decision in Coates, and the fact that the City may have discontinued operation 

of its smart meters prior to the transfer of operational control of Click! Network to Rainier Connect, 

are both unavailing.  Plaintiffs strenuously contend that Click! Network – TPU’s two-way broadband 

telecommunications system – is a utility in which the public had an interest, and is therefore subject 
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to the requirements of RCW 35.94.020 and Section 4.6 of the Tacoma City Charter.  As such, the City 

had to hold a vote of the people before it decided to dispose of this important public asset. 

F. Conclusion. 

For all of the foregoing reasons, Plaintiff Anderson respectfully requests the Court deny the 

City’s Motion for Summary Judgment and grant Plaintiff Anderson’s Motion for Partial Summary 

Judgment in its entirety. 
 
    
 DATED this 15th day of August 2022. 
 

The Law Office of James P. Grifo, LLC 
 
 
 

________________________________ 
James P. Grifo, WSBA No. 45192 
Attorney for Plaintiff Anderson 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

 
 
MITCHELL SHOOK,  
 

Plaintiff, 
 
 v. 
 
CITY OF TACOMA,  
 

Defendant. 

  
NO. 19-2-07135-0 
 
DECLARATION OF CHRISTOPHER 
T. ANDERSON IN SUPPORT OF 
PLAINTIFF ANDERSON’S 
RESPONSE TO THE CITY OF 
TACOMA’S MOTION FOR SUMMARY 
JUDGMENT 

 
THOMAS McCARTHY and CHRISTOPHER 
T. ANDERSON, 
 

Plaintiffs, 
 

v. 
 
CITY OF TACOMA, 
 

Defendant. 

  

I, Christopher T. Anderson, hereby declare as follows: 
 

1. I am one of the Plaintiffs named in the above-captioned matter. 

2. I am over the age of 18, and competent to testify to the following based upon my personal 

knowledge. 

3. I petitioned this Court for relief as a citizen of the City of Tacoma, and as a voter entitled to cast 

a vote on the City’s disposition of Click! Network under RCW 34.94.020 and Section 4.6 of the Tacoma 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

August 15 2022 12:03 PM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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City Charter.  I did not pursue this action to support Mitchell Shook or his company, Advanced Stream. 

4. Mr. Shook paid for the lawyer that previously represented me and Mr. McCarthy in this lawsuit 

while it was pending in federal court, and when Mr. Shook decided to settle his claims with the City, Mr. 

McCarthy and I lost our legal representation.  

5. At no time during the pendency of this action did I ever understand or believe that I had any 

right or opportunity to participate in the consolidated Pierce County Superior Court Cause No. 19-2-

11506-3 before Judge Speir.  Neither the City nor the Court ever invited me to participate in that 

proceeding.  I also had no right or opportunity to appeal Judge Spier’s decision to the Court of Appeals 

or the Washington State Supreme Court.  As such, I have never had my day in Court, and I respectfully 

request that the Court rule on the merits of the issues presented in this case.   

6. Regardless of how the Court rules in this case, it is certain that an appeal will follow.  With all due 

respect to the Superior Court, sometimes trial courts reach the wrong decision; sometimes the courts of 

appeal reach the wrong decision.  Our judicial branch contains several layers of appellate review to ensure 

that the laws of the State of Washington are properly construed and applied, and all I am asking for is a 

chance to have the issues presented in this case decided in a transparent, full, and fair proceeding for all 

parties – including the City of Tacoma – and to have the issues raised in this case considered by the 

Superior Court and all Courts of Appeal that this case may come before. 

 I certify and declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. 

 Signed this 12th day of August 2022, in Tacoma, Washington. 
 
 
 
 __________________________ 
 Christopher T. Anderson 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

 
 
MITCHELL SHOOK,  
 

Plaintiff, 
 
 v. 
 
CITY OF TACOMA,  
 

Defendant. 

  
NO. 19-2-07135-0 
 
DECLARATION OF JAMES P. GRIFO 
IN SUPPORT OF PLAINTIFF 
ANDERSON’S RESPONSE TO THE 
CITY OF TACOMA’S MOTION FOR 
SUMMARY JUDGMENT 

 
THOMAS McCARTHY and CHRISTOPHER 
T. ANDERSON, 
 

Plaintiffs, 
 

v. 
 
CITY OF TACOMA, 
 

Defendant. 

  

I, James P. Grifo, hereby declare as follows: 

 
1. I am the attorney of record for Plaintiff Christopher Anderson in the above-captioned matter. 

2. I am over the age of 18, and competent to testify to the following based upon my personal 

knowledge. 

3. Attached hereto as Exhibit A is a true and correct copy of the Settlement Agreement between 

Mitchell Shook and the City of Tacoma, which I obtained from a hyperlink contained in an article 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

August 15 2022 12:03 PM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
(P): 360-370-5186 

DECLARATION OF JAMES P. GRIFO 
ISO ANDERSON’S RESPONSE - 2 - 
 

published on April 19, 2020 in the News Tribune, which I accessed on August 12, 2022 at the following 

address: https://www.thenewstribune.com/news/business/article242044416.html. 

 I certify and declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. 

 Signed this 12th day of August 2022, in Friday Harbor, Washington. 
 
 
 
 __________________________ 
 James P. Grifo, WSBA No. 45192 
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SETTLEMENT AGREEMENT 
 
 

I. RECITALS 

 WHEREAS Rainier Connect North, LLC (Rainier Connect) and the City of Tacoma, 

by and through Tacoma Public Utilities, a Department of the City, have entered into that 

certain Click! Business Transaction Agreement (CBTA) dated the 8th day of November, 2019, 

providing for the transfer of certain assets and control over the Tacoma Power Commercial 

Network, to Rainier Connect, and 

 WHEREAS Mitchel Shook has filed two lawsuits bringing forth multiple claims, 

including claims for declaratory judgment and injunctive relief challenging the City’s process 

used to declare certain Tacoma Power Assets surplus to the needs of Tacoma Power and the 

City of Tacoma, and disposing of those assets pursuant to the terms and conditions of the 

CBTA, and 

 WHEREAS Advanced Stream has filed a lawsuit against the City for breach of 

contract seeking damages and equitable remedies, and 

 WHEREAS Mitchel Shook has filed a separate lawsuit challenging the sale of certain 

segments of the Tacoma Rail Mountain Division Line (TRMW), and 

 WHEREAS resolution of the foregoing litigation would be beneficial to Tacoma 

Power by removing uncertainty pertaining to the outcome of the litigation, and in particular 

the interpretation and application of RCW Ch. 35.94, and  
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 WHEREAS the current public health crisis and declaration of emergency related to 

COVID – 19 make it necessary to ensure that all residents in the Click! Service Area maintain 

internet access and communications during the pending transfer of operations of the Click! 

Network to Rainier Connect, and 

 WHEREAS the success of the transfer of operational control of the Tacoma Power 

Commercial Network serves the needs of Tacoma Power by preserving and enhancing the 

value of the Tacoma Power Commercial Network so that it can provide a sustained source of 

revenue to Tacoma Power, and 

 WHEREAS the parties hereto desire to enter into this agreement in settlement of all 

outstanding claims and litigation and to ensure that the transfer of operational control does not 

interfere with customer access to the internet and email and voice services and does not 

negatively impact the transaction and its continued viability and sustainability; 

 NOW THEREFORE, for and inconsideration of the obligations of the Parties set 

forth herein, the Parties agree as follows; 

II. PARTIES 

 The parties to this Agreement are: 

A. Advanced Stream, Inc. with its principal business address of 2522 No. Proctor, Suite 

No. 373, Tacoma, WA.  98406. 

B.  Mitchell Shook, in his individual capacity and his marital community.   

C. The City of Tacoma, a municipal corporation, by and through its Tacoma Public 

Utilities Department (TPU).  
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Hereafter the parties are collectively referred to as “Parties” and individually as Party. 

III. PURPOSE 

The purpose of this Settlement Agreement (Agreement) is to resolve forever any and 

all outstanding Claims and Litigation, as defined below, upon the terms and conditions of this 

Agreement, to support the transfer of operational control of the Tacoma Power Commercial 

Network, and to ensure that there are minimal impacts to service for all customers.  

IV. DEFINED TERMS 

The terms defined below where capitalized shall have the meaning as given herein. 

“Advanced Stream” shall mean and refer to Advanced Stream, Inc. together with any 

subsidiaries and affiliates. 

“City” shall mean and refer to the City of Tacoma, a municipal corporation, inclusive of the 

Tacoma Public Utilities Department and its business units. 

“Claim(s)” shall mean and refer to any and all claims, demands, causes, actions and lawsuits 

seeking recovery of damages, costs (including attorney’s fees), penalties, equitable or contract 

remedies, or other relief, of Advanced Stream and Mitchel Shook and his marital community, 

and their assigns, and against the City, its officers (elected and appointed), employees, 

attorneys, agents, contractors, consultants, or volunteers, and Rainier Connect North, LLC or 

its parent, affiliates or subsidiaries, and their officers, employees, attorneys, agents, 

contractors, consultants, or volunteers, arising out of or related in any way to the Click! 

Business Transaction Agreement (CBTA) executed by and between Rainier Connect North, 

LLC, Mashell Inc., and the City on or about November 8, 2019, or the circumstances leading 
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to and including, the negotiation and execution of the CBTA, the transfer of operational 

control of the Tacoma Power Commercial Network to Rainier Connect North, LLC, the 

surplus declarations related to the CBTA, and facts and circumstances leading to and included 

the divestment of approximately 34.6 miles of Mountain Division rail line to WRL, LLC in 

2016 and the divestment of approximately 4.4 miles of Mountain Division rail line in 2019.   

“Customer” shall mean and refer to all residential, retail or commercial customers of 

Advanced Stream receiving internet, e-mail, voice and other services over the Click! Network 

both prior to and after the transfer of control to Rainier Connect North, LLC pursuant to the 

CBTA. 

“Litigation” shall mean and refer to the following: Mitchell Shook v. City of Tacoma, 

Mountain Rail Division (U.S. Dist. Ct, Wa. W. Dist., Case No. 3:19cv05794BHS; Wa. 

Thurston County Sup. Ct., Case No. 19-2-03950-34); Mitchell Shook v. City of Tacoma (U.S. 

Dist. Ct, Wa. W. Dist., Case No. 3:19cv05829BHS Wa. Sup. Ct., Case No 19-2-07135-0) 

consolidated with Thomas McCarthy and Christopher T. Anderson v. City of Tacoma; 

Mitchell Shook v City of Tacoma (Wa. Sup. Ct., Case No. 19-2-11760-1) consolidated with 

Bowman v City of Tacoma, and associated petition for review/appeal (Washington Supreme 

Court No. 98229-5); Advanced Stream, LLC v City of Tacoma (Wa. Sup. Ct., Case No. 19-2-

11949-2).   

“Modem” shall mean and refer to retail, commercial and residential modems, and related 

equipment, such as EMTA (Embedded Multimedia Terminal Adapter), MTA (Multimedia 
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Terminal Adapter) and similar equipment, used to support or provide voice, video or data 

services.   

V.  AGREEMENTS BY THE PARTIES 

A. Advanced Stream and Mitchell Shook agree, that as a precondition of City’s 

obligations set forth herein, they shall undertake and complete the following obligations.  

1. Advanced Stream agrees to approve entry of an agreed order of dismissal of all 
Litigation in which it is a party, and each and every claim therein stated or implied, 
with prejudice, with all parties to bear their own costs, and agrees that it will not 
support directly or indirectly any prosecution of such claims or related litigation or 
appeals. 

2. Mitchell Shook agrees to approve entry of an agreed order of dismissal without 
qualification of all Litigation in which he is a party, and each and every claim therein 
stated or implied, with prejudice, with all parties to bear their own costs, and agrees 
that he will not support directly or indirectly prosecution of any such claims or related 
litigation or appeals.  In the matters consolidated with Bowman and 
McCarthy/Anderson referenced in the definition of Litigation in Article IV, the 
foregoing obligation of dismissal applies only to the Claims brought by Mitchell 
Shook. 

3. Advanced Stream releases, holds harmless, and forever discharges the City, its officers 
(elected and appointed) employees, attorneys, agents, contractors, consultants, and 
volunteers, and Rainier Connect North, LLC, and its parent Mashell Inc., affiliates and 
subsidiaries, and their officers, employees, attorneys, agents, contractors, consultants, 
and volunteers, from and against any and all Claims and agrees to indemnify and 
defend the same from and against any claims, demands, causes, actions and lawsuits 
seeking recovery of damages, costs (including attorney’s fees), penalties, equitable or 
contract remedies, or other relief, made or brought by third parties, to the extent 
caused by the acts or omissions of Advanced Stream. 

4. Mitchell Shook releases, holds harmless, and forever discharges the City, its officers 
(elected and appointed) employees, attorneys, agents, contractors, consultants, and 
volunteers, and Rainier Connect North, LLC, and its parent Mashell Inc., affiliates and 
subsidiaries, and their officers, employees, attorneys, agents, contractors, consultants, 
and volunteers, from and against any and all Claims , and agrees to indemnify and 
defend the same from and against any claims, demands, causes, actions and lawsuits 
seeking recovery of damages, costs (including attorney’s fees), penalties, equitable or 

2607



 

 
Settlement Agreement - April 6 2020  Page - 6 

Office of the City Attorney 
Department of Public Utilities 

3628 South 35th Street 
P. O. Box 11007 

Tacoma, Washington 98411 
Phone 253.502.8348 

Facsimile 253.502.8672 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

  

contract remedies, or other relief, made or brought by third parties, to the extent 
caused by the acts or omissions of Mitchell Shook occurring either prior to the 
effective date of this Agreement or within six (6) years following the effective date of 
this Agreement. 

5. The Parties acknowledge and agree that upon the expiration of the Advanced Stream 
ISP Advantage agreement on March 30, 2020, Advanced Stream will no longer be an 
internet service provider on the Click! Network and will no longer provide retail 
internet services to Customers.  Advanced Stream further acknowledges and agrees 
that it will have no use for the Customer Modems and that the cost of regaining 
possession of the Modems from Customer premises will far exceed the salvage value 
of the Customer Modems.  Further, Advanced Stream recognizes that under the 
current health crisis and declared state of emergency, maintaining internet services to 
Customer is important to protect public health, safety and welfare.  Advanced Stream 
therefore releases and assigns any and all right, title and interest it may have in and to 
the Modems that are installed on Customer premises, to the Customer identified on the 
Customer account for the Modem(s), free and clear of any and all encumbrances, and 
further, agrees to promptly take all steps necessary to remove any and all 
encumbrances upon such modems, and related equipment, at Advanced Stream’s 
expense.  Advanced Stream agrees to execute all documents that are requested by a 
Customer or the City that is reasonable and necessary to effectuate or document this 
release.   

6. Advanced Stream and Mitchell Shook agree to engage in good faith efforts to 
cooperate with the City and Rainier Connect North, LLC in the transfer of Customers 
to the Click! Network and the subsequent transfer of any Customers who request a 
transfer of service to Rainier Connect North, LLC, and in furtherance thereof will 
assign Advanced Stream staff during regular business hours (Monday – Friday) until 
close of business on April 14, 2020 to support these efforts and to remove or minimize 
any impediments or barriers that could lead to a disruption in service to a Customer or 
to the transfer.  Advanced Stream further agrees to continue to maintain e-mail and 
voice services for Customers transferred to Click! Network until either May 31, 2020 
or until the Customer has initiated e-mail and voice services with another provider, 
whichever time-period is shorter. 

7. Mitchell Shook in his personal capacity, and in his capacity as president and CEO of 
Advanced Stream, shall not, following the effective date of this Agreement and for a 
period of five (5) years thereafter, disparage this Agreement, the Click! Network, the 
CBTA, the parties to the CBTA, the transfer of operational control of the Tacoma 
Power Commercial Network to Rainier Connect North, LLC, and the facts and 
circumstances underlying the transfer of operational control of the Tacoma Power 
Commercial Network to Rainier Connect.  For purposes of this section, disparage shall 
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mean, whether written or oral, any negative, false, or inflammatory statement, and a 
statement to bring discredit or reproach upon.  The Parties agree and acknowledge that 
this non disparagement provision is a material term of this Agreement, the absence of 
which would have resulted in the City refusing to enter into this Agreement.” 

8. Mitchell Shook withdraws all public records requests submitted to the City of Tacoma 
since January 1, 2018.   

B. City agrees that it will, as a condition of the obligations of Advanced Stream and 

Mitchell Shook as set forth herein, complete the following obligations: 

1. The City agrees that in consideration for the obligations set forth in this Agreement, 
Click! Network shall apply a credit of $284,187.22 (the “Credit”) against the 
Advanced Stream’s outstanding account balance due and owing to the Click! Network 
for the billing period of January 20, 2020 through February 19, 2020.  

2. The City shall apply the Credit to Advanced Stream’s account balance in installments 
as follows:  
 
(a)  The first installment shall be comprised of a credit of $142,093.61 and shall be 
applied upon the Court’s approval of the last agreed order of dismissal to be filed 
pursuant to Article V, Sections A.1 and A.2; 

 (b)  The second installment shall be comprised of a credit of $142,093.61 and shall be 
applied on June 30, 2020, provided that the obligations of Advanced Stream and 
Mitch Shook hereunder have been satisfactorily completed.  All late penalties, fees 
and interest on the Credit shall be suspended from the effective date of this Agreement 
through June 30, 2020. 

 VI. EFFECT OF SETTLEMENT AGREEMENT 

This Agreement, when satisfactorily fulfilled as described above, constitutes the full 

and final resolution of the Parties.  It is intended that Rainier Connect North, LLC, its parent, 

affiliates and subsidiaries are intended third party beneficiaries of the release given under 

Article V, Sections A.3 and A.4 of this Agreement, and that the Customers are intended third 
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party beneficiaries of the release and assignment given under Article V, Section A.5 of this 

Agreement. 

VII. PARTIES BOUND AND AUTHORITY 

 This Agreement applies to and is binding upon the signatories and their successors and 

assigns.  The parties each represent and warrant that they have full power and actual authority 

to enter into this Agreement and carry out all actions required of them by this Agreement. 

Advanced Stream and Mitchell Shook represent and warrant that no Claims have been 

assigned, delegated or attorned by them to a third party.  The Parties agree and acknowledge 

that these representations and warranties are materials terms of this Agreement, the absence of 

which would have resulted in the City refusing to enter into this Agreement. 

VIII. COMPLIANCE WITH OTHER LAWS 

 Nothing in this Agreement shall be construed as excusing the Parties from compliance 

with any applicable federal, state or local statutes, ordinances or regulations applicable to the 

activities governed by this Agreement. 

IX. MODIFICATION 

This Agreement may be modified only upon written agreement and amendment by the 

parties. 

X. FULL UNDERSTANDING AND INDEPENDENT LEGAL COUNSEL 

The parties each acknowledge, represent and agree that they have read this Agreement and 

that they have been fully advised by their own legal counsel regarding their legal rights with 

respect thereto. 
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Thomas McCarthy 
801 S Cushman Ave, 
Tacoma, WA, 98405 

PLAINTIFF McCARTHY’s RESPONSE TO MOTION FOR 
SUMMARY JUDGEMENT  

 
 
 
 
 
 
 
 
 
 
  The Honorable Judge Brian Chushcoff 
  Hearing Date: August 26, 2022 
 

   IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

 
 
 
MITCHELL SHOOK,        
                                                   Plaintiff Pro Se, 
 
 
            v. 
 
CITY OF TACOMA, 
 
                                                  Defendant. 

  
 

NO. 19-2-07135-0 
 
 
PLAINTIFF MCCARTHY’S  
RESPONSE TO DEFENDANT’S  
MOTION FOR SUMMARY 
JUDGEMENT 

 
THOMAS MCCARTHY; and 
CHRISTOPHER T. ANDERSON,  
 
                                                   Plaintiffs, 
 
 v. 
 
CITY OF TACOMA,  
 
                                                   Defendant. 

  

 
 

I. RELIEF REQUESTED 

Plaintiff Tom McCarthy (“McCarthy”) respectfully request the Court deny Defendant City of 

Tacoma’s (“the City”) Motion for Summary Judgment with prejudice. Moreover, McCarthy 

requests that this Court grant Plaintiffs Anderson and McCarthy’s Motion for Summary Judgement. 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

August 15 2022 4:03 PM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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Thomas McCarthy 
801 S Cushman Ave, 
Tacoma, WA, 98405 

PLAINTIFF McCARTHY’s RESPONSE TO MOTION FOR 
SUMMARY JUDGEMENT  

II. INTRODUCTION 

This is a very simple case, for two reasons: First, the recent Covid-19 pandemic has made 

it obvious that a municipal telecommunication system is an even more essential public utility 

than anyone ever expected.  

During the pandemic’s “lock downs”, when people were confined to their homes, Tacoma 

Public Utilities’ telecommunication system, Click! Network (the System), allowed people to 

“telecommute.” Students attended school online, Courts and public meeting moved to online 

formats, people worked remotely, utilized telemedicine applications to visit doctors, attended 

virtual meetings, obtained essential news and information, ordered food, medicine and other 

essentials  —all online, over Click! Network.  

Click! demonstrated its role as a vital, integrated, part of our City’s 129-year-old municipal 

utility. Tacoma Public Utilities’ (TPU’s) telecommunications system continues to serve a 

public role, as an essential “connection” to the world, as the community’s municipal 

“information highway.” The Covid-19 pandemic made clear how very essential this vital 

public telecommunication utility service is.  

What foresight the City Council, TPU Board, Staff and Community leaders had in 1998, 

when creating, funding, constructing and launching the Click! System, to recognize what an 

essential public utility “Telecommunication Services” would become.1  

The Covid-19 pandemic makes it simple for this Court to understand why the System’s is 

obviously not “surplus.” Click! remains a valuable state-of-the-art fiber optic network, which 

continues providing telecommunication services exactly as it was built to do, (with the only 

exception being that a private company is now setting rates and casing the ratepayers’ checks).  

The Second reason this case is simple is that the City’s 1996 & 1997 Resolutions and 

Ordinances, which authorized the funding, construction and operation of the System, all cite 

“public benefits”, and “public interest, welfare, convenience and necessity” as reasons for 

 
1 47 USC § 153(53) The term “telecommunications service” means the offering of telecommunications 
for a fee directly to the public, or to such classes of users as to be effectively available directly to the 
public, regardless of the facilities used. 
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Thomas McCarthy 
801 S Cushman Ave, 
Tacoma, WA, 98405 

PLAINTIFF McCARTHY’s RESPONSE TO MOTION FOR 
SUMMARY JUDGEMENT  

creation of the System.2  These terms are the basic and most essential elements of any public 

utility.  

For example, on June 26, 1996, The TPU Board passed RESOLUTION NO. U-9198, stating:  

WHEREAS by the installation of additional 
telecommunications capacity, this system would have the 
capability of providing additional public benefits for the 
City, and Light Division ratepayers,  
 

see Grifo Decl. Part One, 5/18/22, Ex. 11, Pg. 326 to 331, Emphasis added  

Also, on July 23, 1996, the City passed Ordinance No. 25930, “An Ordinance of the City of 

Tacoma Establishing a Telecommunications System”  

ARTICLE II 
FINDINGS; ESTABLISHMENT OF THE TELECOMMUNICATIONS PROJECT 

AS A SEPARATE SYSTEM; AND ADOPTION OF PLAN AND SYSTEM 
 

Section 2.1. Establishment of Telecommunication System. The City 
hereby creates a separate system of the City's Light Division to be 
known as the telecommunications system (the "Telecommunications 
System"). The public interest, welfare, convenience and necessity 
require the creation of the Telecommunications System, contemplated 
by the plan adopted by Section 2.2 hereof, for the purposes set forth in 
Exhibit A.  
 

see Grifo Decl. Part 1, 5/18/22, Ex. 11, pg. 299/932 -emphasis added. 

On April 8, 1997, City Council’s Resolution No. 33668 approved the “Telecommunication 

System” Business Plan:  

WHEREAS the City Council hereby finds and determines 
that the Light Division’s proposal for a broadband 
telecommunications system is in the best interests of the City, 
will serve a public purpose and that said Business Plan is 
sufficient and adequate, therefor  

 

see Grifo Decl. Part 1, 5/18/22, Ex. 10(a), pg. 130/932: 
 

On April 9, 1997, TPU Board’s Amended Substitute Resolution U-9258 passed, stating:  

 
2 The terms “Public Benefit” & “Public Purpose”, the defining elements of a public utility, are repeated in 
all the Ordinances and Resolutions creating the Telecommunications System. . 
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Thomas McCarthy 
801 S Cushman Ave, 
Tacoma, WA, 98405 

PLAINTIFF McCARTHY’s RESPONSE TO MOTION FOR 
SUMMARY JUDGEMENT  

WHEREAS the Public Utility Board hereby finds and 
determines that the Light Division’s proposal for a 
broadband telecommunications system is in the best interests 
of the City, will serve a public purpose, and should be 
implemented, Now, therefor . . . 

 

see Grifo Decl. Part 1, 5/18/22, Ex. 10(a), pg. 128/932): 

With Click! thus established, as an integrated asset of TPU, constructed with public utility 

funds, City and State laws relating to disposal of utilities clearly compel an approving public 

vote on the disposal of our community’s vital municipal telecommunication utility assets. 

III. STATEMENT OF MATERIAL FACTS 

This Response to Defendant’s Motion for Summary Judgment is based upon the facts in 

McCarthy’s Motion for Summary Judgment, as well as the declaration filed in conjunction with 

that motion and all the other pleadings and filings of record in the above-captioned matter.– 

IV. STATEMENT OF THE ISSUES 

1. . Whether this complaint should be dismissed due to the Coates v. City of Tacoma3  

decision in the Court of Appeals  — a decision which simply found Click! was properly 

established as a “betterment,” or “part” of TPU, and if Coates has any bearing on the 

question of declaring a state-of-the-art telecommunication system as “surplus.”? (No, 

Coates has no bearing.) 

2. Whether TPU’s discontinuation of a failed smart meter program authorizes the City to 

avoid the public vote requirements found in City and State law and dispose of a vital state 

of the art public telecommunications System to a private party, who will completely 

control the system, setting rates and cashing customer’s monthly checks, even as the 

System continues to operate and provide TPU ratepayers with the very broadband 

telecommunications services for which it was created? (No, meters are not the issue.) 

 
3 Coates v. City of Tacoma, 11 Wn. App.2d 688, 457 P.3d 1160 (2019) 
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3. Is res judicata an equitable doctrine that insists and affords Plaintiff McCarthy his “day in 

court”, allowing for a full, fair and final determination of his legal right to vote upon the 

disposal his municipal utilities’ vital telecommunication system? (Yes, it is.) 

V. EVIDENCE RELIED UPON 

This motion is based on the declarations, pleadings and papers filed under this cause. 

VI. LEGAL AUTHORITY AND ARGUMENT 
 

A. Summary Judgment Standard.  

Summary judgment is appropriate if there are no genuine issues of material fact, and the 

moving party is entitled to judgment as a matter of law. Zonnebloem, LLC v. Blue Bay Holdings, 

LLC, 200 Wn. App. 178, 182, 401 P.3d 468 (2017); CR 56(c). A genuine issue of material fact 

exists if reasonable minds could disagree on a factual issue. Id. at 182-83. Courts view all facts 

and reasonable inferences in the light most favorable to the nonmoving party. Id. at 182 
 

B. Coates only Proves Click! is part of a Utility, which Supports the Plaintiff’s Claim 
for the Right to Vote. 

The City points out that the Coates case demonstrates Click! is “part of” a utility system not 

a “separate” utility system unto itself.  See Coates v. City of Tacoma, 11 Wn. App.2d 688, 457 

P.3d 1160 (2019). However, this argument does not help the City, for the City Charter and State 

law protect even “parts” of a utility system —especially parts that are actually in service by the 

public utility, continuing to provide the very public services they were constructed to provide.  

Defendant asserts Coates v. Tacoma prevents this Court from finding Click! is anything 

other than “part of” a public utility. Defendant fails to realize that even “part of ” a utility 

system is sufficient to win McCarthy his right to vote.  

The findings in Coates do not cut in the defendants’ favor, for it is the actual disposal of a 

functional public utility asset that triggers McCarthy’s right to vote. It matters not if Click! is a 

“System” or simply a functional “part of” TPU.  

Yet, Click! is most certainly a “Telecommunication System.” For over 20 years, Click! was 

an integrated “Department” of Tacoma Power, with its own brand identity and organizational 
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structure tasked with building and operating the “System” while maintaining its own accounting 

records, separately tracking income and expenses, and producing monthly reports.4   

Coates found that: 
¶5 The City of Tacoma owns Tacoma Public Utilities 

(TPU). TPU is governed by the Public Utility Board and 
consists of Tacoma Power, Tacoma Water, and Tacoma 
Rail. Click! is one of six sub-units that comprise Tacoma 
Power. The other five sub-units consist of more traditional 
electric-distribution functions like generation, power 
management, and technology services. Tacoma Power's 
expenses and revenues are accounted for in the City's Power 
Fund. Financially, Click! is intended to operate 
independently, and as a result, Click! maintains a sub-fund 
within the Power Fund.  

 

Coates v. City of Tacoma, 11 Wn. App.2d, at 690. (emphasis added) 

The Plaintiff (Ratepayers) in Coates claimed Click! was not a utility, but rather a money 

losing “undertaking” for which the City’s general government (not the TPU Ratepayers) should 

be responsible for under the local government accounting statute, RCW 43.09.210(3).5  

The City defended, arguing Click! was a “utility”, had been established as a utility and was 

certainly “part of” Tacoma Power —not a general government “enterprise.” The Coates court 

found, “we conclude that Click! and Tacoma Power's electric utility are one undertaking for 

purposes of RCW 43.09.210(3).” Coates, at 697, ¶31. 

The Coates ruling confirm Click! is a utility system, and is “part of” Tacoma’s public 

utility, not a general government enterprise, undertaking or obligation, and that its operation as 

a part of the utility did not violate the Accountancy Act. 6  

As “one undertaking,” Coates establishes Click! is, at least, “any part thereof,” of a utility 

—triggering the mandatory vote requirement in McCarthy’s favor under both RCW 35.94 and 

City Charter § 4.6.  

 
4 Grifo Decl Part One, 5/18/22, Ex. 42(a), Pg. 723/932 -showing Click! service counter, separate from 
TPU counters in the lobby of TPU. Also, Ex. 26. Pg. 15/932, showing Click! Organization Chart,  
5 Losses were disputed a disputed issue and no finding on losses was ever made or required.  
6 E.g. City of Tacoma’s 4/20/19 MPSJ in Coates v City of Tacoma, Pierce County Superior Court 17-2-
08907-4. Page-3.on The Nature or Mandamus Relief,  
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Given City Charter § 4.6 has no surplus clause, Coates supports McCarthy’s right to vote 

on disposal of the System regardless of surplus. 7 Any other reading leads to absurd results.  

Most notably, the father of public power, the City of Tacoma own Honorable Judge Homer 

T. Bone was Chairman of the City of Tacoma’s 1926 Charter Committee. 8 The Committee could 

not have made City Charter’s Section §4.6 any clearer! “The City shall never sell, lease, or 

dispose of any utility system, or parts thereof essential to continued effective utility service.”  

Under the City Charter, if the disposal of Click! is a (1) sale, lease, or disposal of a (2) utility 

system or essential part thereof, Plaintiff must prevail on the merits of his claim.  
 

Disposal of Utility Properties 
Section 4.6 – The City shall never sell, lease, or dispose of any 
utility system, or parts thereof essential to continued effective 
utility service, unless and until such disposal is approved by a 
majority vote of the electors voting thereon at a municipal 
election in the manner provided in this charter and in the laws of 
this state. 

City of Tacoma Charter § 4.6 (emphasis added).  

Click! Network’s state of the art telecommunication service is not only a “utility service;” 

it is a vital and essential utility service. Clearly the System is “essential to continued effective 

utility service.” —a fact that so markedly demonstrated, to the world, by the harsh events of the 

recent Covid-19 pandemic.  

Since Coates confirms that TPU’s Power Department and Click!’s telecommunications 

network are “one undertaking,”  Coates establishes Click! is part of a “municipal utility”, which 

triggers the mandatory vote clause in RCW 35.94.040 in itself.   

Click! simply needs to have been “originally acquired for public utility purposes” and 

required for “providing continued public utility service” —which Click! continues doing today!9 

 
7 See Grifo Decl Part Three, 5/18/22, Ex. 89, pg. 190/428 (Tacoma City Charter Article 4 -Utilities.) 
8 Grifo Decl. Part Two 5/18/22, Ex. 67, Pg. 78/499, Judge Bone unanimously elected Chair of Charter 
Committee. 
9 RCW 35.94.040 only authorizes surplusing of property, or equipment originally acquired for public 
utility purposes that “is not required for providing continued public utility service.” 
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Yes, Click!’s assets are actually “providing continued public utility service” today, under  

illegal privatization, nonetheless Click! is obviously “useful” and “required” for continued 

service. 

McCarthy’s right to vote is thus protected under both City Charter Section 4.6 and 

Chapter 35.94 RCW. Click! cannot lawfully be “surplused.” Privatization that alienates a fully 

functioning public utility System requires an approving vote of the electorate.10 

Thus, it is the municipal utilities’ acquisition, construction, operation and ownership of the 

Click! assets, along with the fact that the assets are serving a useful public utility purpose, that 

compels a public vote requirement.  

The transfer of the Click! Network is an ultra vires act, and void ab initio. The Asset 

Purchase Agreement (APA) is void, and the City must hold a municipal election, and obtain the 

approval of the electorate, prior to vesting the System to any buyer. Here are similar cases: 

where the mode of contracting is expressly provided by law, no other 
mode can be adopted which will bind the corporation. This principle 
results from the fact that municipal corporations derive all their powers 
from their charters. 

Arnott v. City of Spokane, 6 Wash. 442, 33 P. 1063, (1893) (emphasis added) 

As boards of county commissioners themselves are but creatures of the 
statute, they must pursue and exercise the powers conferred on them in 
strict compliance with the statutes. By so doing is the only way they 
can bind their principal. Contracts entered into in defiance of the 
manner pointed out by statutes, or which have no support in the 
statutes, bind no one. 

Green v. Okanogan County, 60 Wash. 309, 111 P. 226, (1910) (emphasis added) 

we are constrained to hold that the lease here in question was void ab 
initio, and that the warrants issued in payment therefor are invalid, 
because both the making of the lease and the issuance of the warrants, 
without the assent of the voters, were ultra vires of the town council. 

State v. Town of Newport, 70 Wash. 286, 126 P. 637, (1912) (emphasis added) 
It is well established that the power to ratify is coextensive only with 
the power to contract, and that an act which was illegal for want of 
authority on the part of the contracting powers cannot be ratified. 

Also,  
 

10 Legislative intent for surplus under the Laws of 1917 may also be found and “harmonized” in the PUD 
laws of 1945, from which both the City and PUD surplus laws originated.  See Anderson’s 5-16-22 MSJ, 
Pg.19,  in this present case, showing the PUD laws under Chapter 54.16 RCW are analogous. 

2619



 

  
 Page 8 of 25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Thomas McCarthy 
801 S Cushman Ave, 
Tacoma, WA, 98405 

PLAINTIFF McCARTHY’s RESPONSE TO MOTION FOR 
SUMMARY JUDGEMENT  

In the case at bar there was no power on the part of the municipality to 
enter into this contract. The power was conferred upon the voters. The 
city had authority only to put the machinery in motion which would 
elicit and determine the will of the voters. The discretion and authority 
were conferred upon the voters, and not upon the officers of the city. 

State v. City of Pullman, 23 Wash. 583, 63 P. 265 (1900)  (emphasis added) 
 

This court, in the case of State v. Pullman, 23 Wn. 583, 63 P. 
265, 83 Am. St. 836, held ultra vires a contract by the city to purchase 
water pipe which had been laid by the state outside of the city limits, 
the city having no authority to contract for the erection, etc., of public 
works in an amount exceeding $100, or to contract for the extension of 
its water system whereby an indebtedness should be created, without 
authority of the voters of the city. The state of Washington had agreed 
to sell to the city water piping which had been laid outside the city 
limits, the state bringing suit to enforce the contract, the same was held 
ultra vires and void,  

Jones v. Centralia, 157 Wn. 194, 214 (Wash. 1930) (emphasis added) 
 

In the case at bar, while the city commissioners had no power in 
law to act under the void election, the authority of the city 
commissioners must not be confused with the authority of the voters 
of the city, who did have, under the law, complete power and 
authority to direct the city officials to proceed to erect the power plant 
which is the subject-matter of the litigation now before us. 

Appellant next cites the case of State ex rel. Craig v. Newport, 
70 Wn. 286, 126 P. 637, in which it was held that the town authorities 
having no authority to provide for a municipal water system without 
submission of the plan or system to the electors, the action of the 
town officers in leasing property to be used for that purpose, without 
submitting the matter to a vote, was ultra vires, and that the 
acceptance by the town of the benefits of the contract did not 
constitute such a ratification thereof as would estop the city from 
disputing the indebtedness illegally attempted to be incurred by the 
lease. This again is another instance of acts by the officials of a town 
which were wholly ultra vires and beyond their power. The court held 
the lease void ab initio, no election having ever been called at which 
the electors were afforded an opportunity of authorizing the execution 
thereof by the city officers. 

Jones v. Centralia, 157 Wn. 194, 216 (Wash. 1930) (emphasis added) 
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C. .Smart Meters are Not the Issue. A Fully Functional Public Utility System has Been 
Wrongfully Taken Without an Approving Vote of the City’s Electorate. 

1. Smart Meters are a Red Herring. 

Defendant asserts Click! was built for Tacoma Power’s (“Power’s”) abandoned pilot meter 

program and that by removing these smart meters somehow McCarthy’s right to vote over 

disposal of his municipal telecom utility is extinguished. This is misleading and wrong. Try as 

the Defendant may to recast the facts, Defendant’s attempt to convert a cancelled pilot meter 

program into a surplus declaration over Click!’s entire telecommunication enterprise runs 

headlong into the undisputed material fact that Click! was expressly created, designed and built 

to fulfill the community’s pressing need for an advanced “Telecommunication System.”  

Tacoma Power’s failed pilot program is totally unrelated to the community’s vital need for 

this essential utility System. Click!’s assets are not rendered “surplus,” or “excess capacity” by 

Power’s abandoned meter program, since the primary objective in creating Click! was to fulfill 

the community’s need for a modern telecommunication system and to provide an alternative to 

the incumbent monopoly provider. Consider Tacoma Mayor Baarsma and Professor 

Singleton’s Paper on Click!, entitled “Creating Capacity”   

“The City built a broadband telecommunications system with the 
express purpose of providing competitive telecommunications 
services to businesses and residents within the City”). 
 

See Grifo Decl Part Two 5/18/22, Ex. 70, Pg. 281/499  
 

The pilot meter program was an afterthought, only developed in “the mid-2000s,” nearly 10 

years after policymakers first envisioned the community’s need for Click!. Tenzin Gyaltzen, 

Click! General Manager, confirms this, by saying:11 
“During the mid-2000s, Tacoma Power developed Gateway 
Meters (Tacoma Power’s name for its smart meters) that could 
relay information from its electric customers to Tacoma Power 
headquarters via the HFC Network. At its peak, Tacoma Power 
had over 18,000 gateway meters deployed.” 

Emphasis added 

 
11 Pierce County Superior Court Civil Case 19-2-11506-3, Declaration of Tenzin Gyaltsen, Dec. 12th, 
2019 Pg. 3, ¶ 7  
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The careful planning and construction of Click! included costly investments to secure 

“Additional Capacity,” which Click! utilizes and relies on today. TPU paid for these 

improvements. See Grifo Decl Part Three, 5/18/22, Ex. 85, Pg. 63/428 Tacoma Ord.#26141, 

10/28/97, providing additional $67 million funding for additional capacity. 

Click!’s System and facilities are not surplus. They are functional, useful “additional 

capacity.” The System is a valuable and vital municipal asset. The disposal of such 

sophisticated equipment, software, switches, fiber-optics, franchises, intellectual property, 

trademarks, IP addresses, customer accounts, contracts and “data pipes” —all of which are not 

“excess capacity” or “surplus” —must be a question for the voters of Tacoma, not their elected 

officials.  See Grifo Decl Part Two, 5/18/22, Ex. 70, Pg. 283/499 (“Additional Capacity” 

created). Also, Grifo Decl Part Two, 5/18/22 Ex. 74 at Pg. 377/499, at Pg. 3, ¶¶ 7, 8, and 9, the 

May 5, 1997, the Declaration of Steve Klein regarding the Business Plan.. 

2. Facts behind the Creation of Click! Network –It Was the Community’s Need for a 
Modern Telecommunication System – Click! was Not Built for Smart Meters!.  

Click! was established as a municipal communication utility, with a clear mandate to 

provide commercial communication services. The extensive Telecommunication Study and 

Business Plan prepared in creating Click!, and other historical evidence, demonstrate Click! 

was created for much more than supporting Tacoma Power’s aborted pilot meter program. 12 

The circumstances surrounding the creation of Click! reveal Tacoma’s desperate need for 

a municipal telecommunication utility system and explain why Click! was established. 

The significance of the utility system’s creation is revealed in a 1998 letter, from TPU 

Director Crisson to City Council, along with his attached MSNBC article describing the City’s 

communications project. Director Crisson said, “I know the City Council, as well as the Board, 

will be proud of this national coverage.” The MSNBC article was titled, “Tacoma Power to 

give TCI a jolt. Municipal utility prepares to jump into cable.” 13 Some excerpts: 

 
12 Grifo Decl. 5/16/22 Part One, Ex. 10, (Excerpts from Business Plan and Telecommunication Study).  
13 Grifo Decl. 5/16/22 Part One, Ex. 14. Pg. 366/942 (Mr. Crisson’s Letter to City Manager Corpuz, 
MSNBC Article). 
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While AT&T officials congratulate themselves on their $48 billion purchase of 
Tele-Communications Inc., they might want to keep an eye on the Northwest 
corner of TCI's sprawling cable empire. Tacoma Power, the city-owned utility 
of Tacoma, Wash. will soon turn on a $100 million broadband 
communications network that will enable it to sell cable TV and Internet access 
as well as water and electricity - making it a direct competitor to TCI. 

IF THE PROJECT is successful, it is sure to encourage more municipal 
utilities to take on TCI and other cable monopolies across the country. The 
effort is already getting attention from local governments weary of residents' 
complaints about high prices and poor service from their incumbent cable 
provider. Tired of waiting for new competitors to shake things up, many cities 
and towns are thinking about either constructing their own cable network, or 
encouraging their local utility to do it for them. Tacoma Power's Click! 
Network is the largest such effort to date.  

Concerned cable industry officials are launching a public relations counter-
offensive, citing studies that question the viability of such projects and 
complaining that access to public funds give government-backed systems an 
unfair competitive edge. 

The news article’s very premise, “it is sure to encourage more municipal utilities to take on 

TCI and other cable monopolies across the country,” shows Click! was revolutionary at the 

time. That “Concerned cable industry officials are launching a public relations counter-

offensive,” demonstrates Click! was controversial for, famously, pioneering the public 

broadband movement now sweeping our nation and the world. 14 So much more than meters.   

In April 2000, Mayor Baarsma and Dr. Singleton, of University of Puget Sound, authored a 

paper on Click!, Creating Capacity And Competition In Broadband Telecommunications: The 

City Of Tacoma's Initiative. 15  The paper asked: Why not invest more dollars to expand the 

fiber optic pipe?   

Excerpts from their paper show Click! was not about meters: 16  

ABSTRACT: This paper describes the process by which the City of Tacoma, 
Washington came to build an open access, broadband telecommunications 

 
14 Grifo Decl. 5/16/22 Part Two, Ex. 74, Pgs. 394/499. Mr. Klein revealing political attacks on Click!’s 
initial formation -discussed Leo Hendery & Mike Crowley). 
15 Mayor Baarsma was a professor at the University of Puget Sound and on City Council at the time, 
even voting on the creation of Click! in 1996. Grifo Decl. 5/16/22 Part One, Ex. 11. Pg. 299/932. 
16 Grifo Decl. 5/16/22 Part Two, Ex. 70, pg. 282/499, "Creating Capacity and Competition in Broadband 
Telecommunications: The City of Tacoma's Initiative," April 2000.  The title of this learned paper 
indicates Click! was more than a simple betterment, it was intentionally “created capacity.” 
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system designed to promote effective competition in the provision of Internet 
and other telecommunications services. 

The City of Tacoma has designed and built a broadband telecommunications 
system with the express purpose of providing competitive 
telecommunications services to businesses and residents within the City. 

But before making the multi-million-dollar investment, the utility's director 
requested that Tacoma Power's citizen oversight body, the Utility Board, 
authorize an outside review by a consultant group--the Stanford Research 
Institute (SRI). 
The Board approved and soon SRI's consultants came back with an 
interesting idea: Why not invest more dollars to expand the fiber optic pipe? 
Then Tacoma Power could offer its customers an array of services--cable 
television, competitive Internet access, telephony and data transport. The 
Telecommunications Act signed into law by President Bill Clinton in 1996 
had, in fact, given Tacoma Power this option by eliminating barriers to entry 
into the telecommunications market. This led Tacoma Power's superintendent 
to proclaim: "The new law afforded us the opportunity to embark on a 
broader strategy. . .” 

The next step was to conduct a marketing survey. The findings forecast over 
33,000 cable customers in three years of operation. Within ten years time, the 
entire investment of $100 million would be paid off. . . . But before 
embarking on this major undertaking, Tacoma Power borrowed once again 
from the private sector. The utility pulled together a panel of fourteen experts 
from an array of disciplines to review and pass on a final business plan. That 
plan, which was given the stamp of approval by the panel, called for retail 
and wholesale applications. 

The political dynamics revolving around Tacoma Power's plans to build a 
fiber optic system soon changed once the management team broadened their 
strategy to include an array of telecommunications services. The manager of 
the incumbent cable provider (TCI) sent a scathing critique of the utilities' 
business plan to the Tacoma City Manager. The twenty-one page letter ended 
with the warning: "(Tacoma's policy makers should)...pause and let the 
euphoria of the benefits you may now expect be replaced by a realistic 
appreciation of the pitfalls and risks associated with municipal ownership of 
what is traditionally an entertainment service provided by private enterprise."  
After numerous public hearings, two declaratory judgements from the state 
superior court, a plea from the cable provider's national president and an 
additional due diligence review by three outside consultants, the city policy 
makers moved forward with the $100 million overbuild.  (emphasis added). 

The Professors’ Paper shows the System’s primary objective was a “broader strategy,” the 

community’s need for advanced telecommunication services. The prospect of $100 million in 
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Additional Capacity creating municipal competition was alarming to the incumbent, TCI, who 

warned Tacoma of “the pitfalls and risks associated with municipal ownership.”17 (supra) 

In preparing the Business Plan, a detailed “Marketing Survey” was conducted, to study 

“The Current Business Market.” 18  This Survey excerpt shows Click! was more than meters: 

To help assess current business market support for advanced 
telecommunications services in the greater Tacoma area, Tacoma City 
Light pursued two avenues of consumer research: A telephone survey 
of 200 businesses, with 25 or more employees. . . This group represents 
a pool of "Potential Customers."  

Based upon the results of 200 telephone interviews with medium to 
large Tacoma area businesses, the Potential Customer business market 
is on the brink of being ready for advanced telecommunications 
technologies. The money is there,. . .key findings show these customers 
account for more than $5 billion dollars in annual revenues and 25,000 
jobs. What's more, they currently spend over $10 million dollars 
annually on telecommunications services. They perceive 
telecommunications links are extremely important to the success of 
their businesses, and many believe their telecommunications needs will 
increase rapidly, particularly for Internet access and local data 
networks. 

As the Business Plan and Marketing Survey indicate, Click!’s creation was seen as vital for 

Tacoma to remain economically competitive and prosper. 19 Like the arrival of the Northern 

Pacific railroad in Tacoma in the 1870’s, such infrastructure was considered essential for 

success in the digital era. A monopoly existed in Tacoma and policymakers wanted a better 

system and service. This was the primary reason for establishing Click!.  

 
17 Grifo Decl. 5/16/22 Part Two, Ex. 74, Pgs. 398/499, Pgs. 25, 28 ( TCI, later AT&T, President Leo 
Hindery opposed Click!’s creation, publicly scolded Superintended Klein and sponsored studies to 
discredit Click!  
18 Grifo Decl Part One, 5/18/22, Ex. 10, Pg. 179/932, ( Market Demand Summary -Potential Market 
They are more concerned about reliability than price for their local phone service, and very concerned 
about getting quick response from any telecommunications vendor.). 
19 Grifo Decl Part One, 5/18/22 Ex. 10, Pg. 243/932 ( “One of the most significant ways a community 
and its economic base are intertwined is through an area's infrastructure. As a result, the evolution of a 
community's economy often depends upon the investments it makes in its transportation system, power 
system, and-given the shift to the information age-its telecommunication system.” (emphasis added).). 
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Defendant’s MacGuffin, a failed pilot meter project, is a red herring attempting to conceal 

the true purpose for the creation of the System. Consider that, in April 2000, five years before 

the pilot meter program, in Price Waterhouse’s “Performance Review” for Click!, it said:20 

Click! continues to be at the forefront among public and private 
utility telecommunications efforts. This position has brought 
considerable national recognition to Tacoma, and also significant 
tangible benefits. From a review of local press clippings, at least 
400 new jobs, five building renovation projects, enhanced 
University of Washington and UPS academic programs, and several 
development projects are all linked to the development and 
presence of Click!. Establishing Click! prompted AT&T (TCI and 
Excite @home) to upgrade services to Tacoma residents much 
earlier than otherwise would have happened.  

The success of Click! and its continuing value to the community 
depends on a team effort among business, civic and education 
leaders to create a unique region with considerable growth 
potential. The fiber/coax network is literally and figuratively the 
thread that ties them together and enables this potential. Working 
together, this team can leverage the Click! asset to attract major 
new businesses, create jobs, attract students to programs that 
provide the skills for those jobs and generally enhance the whole 
community. 

This Review cites “significant tangible benefits” from leveraging Click! “to attract major 

new businesses, create jobs, attract students to programs that provide the skills for those jobs 

and generally enhance the whole community.” All of which leads to more power and water 

sales, which have a clear nexus to TPUs other utilities. 

 Even telecommuting was cited in the original plan.21  However, there is no mention of 

Power’s pilot meter program. In the revolutionary excitement of creating “America’s Most 

Wired City,” smart meters were not even cited in the Performance Review, Business Plan, 

Marketing Study or other documentation relating to the creation of Click!.  

Click! was revolutionary in 1996. All media reports, scholarly papers and professional 

 
20 Grifo Decl Part Two 5/18/22, Ex. 71, Pgs. Pg. 297/499. ( Click! Financial Performance Review ).  
21 E.g., Today Tacoma maintains a robust Commute Trip Reduction Program. Tacoma Municipal Code 
Section 13.15.020 (Z).“Teleworking/telecommuting” means the use of . . .  technology to permit an 
employee to work from home. See also RCW 70.94.521 (automotive traffic is the major source of 
emissions of air contaminants), (reduce single-occupant vehicle commuting.) RCW 28B.130.005 (Intent. 
Telecommuting -mitigate the adverse . . . effects of auto dependency and traffic congestion.)  
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PLAINTIFF McCARTHY’s RESPONSE TO MOTION FOR 
SUMMARY JUDGEMENT  

evaluations, show that creating an advanced telecommunication utility system for the 

community was Click!’s primary purpose. 22  Click!’s creation was not about smart meters.  

Defendant claims Click! is not a utility since the only utility is Tacoma Power and the need 

for the smart meters is the only purpose for Click!. But Power’s needs are not the issue. Click! 

was never intended to be “essential” for Power’s purposes. Click!’s assets were created as 

“additional capacity,” purchased and installed to enable the vital telecommunication services 

that the community needed. These assets remain essential for providing these same 

telecommunication services today.  

For over 20 years, in TPU’s lobby, Click! maintained a separate customer service counter, 

operated Click! as a separate “department” and “system.” Click! has a life and brand of its own 

the Click! “System” is certainly an essential utility —especially to the Click! users. See Grifo 

Decl Part One, 5/18/22, Ex. 42 (a)(b), Pg. 724/932 (pictures of Click! Counter in TPU Lobby). 

Click!’s enabling Ordinance #25930 provides: “The City hereby creates a separate system 

of . . City Light.”23 Click! was born as a “Separate System.” Click! is  “Telecommunication 

System.” Click!’s “System” is essential to Click!’s users, who depend on the infrastructure in 

everyday life.24  Click! was established to fulfill the community’s need for an advanced 

telecom system.25 It is a municipal alternative to the incumbent monopoly provider, who, at the 

time, “could care less” about Tacoma.  

In 1996, when TPU staff first proposed Click! to City Council, the incumbent monopoly, 

TCI (now Comcast), had no interest in upgrading their system. After repeated requests by the 

 
22 Grifo Decl Part Two 5/18/22, Ex. 70, Pg. 281/499 (Mayor’s paper and 
newspaper article.) also Ex. 71, (Auditors Review). 
23 Grifo Decl Part One, 5/18/22, Ex. 11, Pg. 299/932, Pg. 8 (Article II creates a separate system, adopts 
Click! business plan.” 
24 RCW 43.330.532 [B]roadband is critical to full participation in society and the modern economy . . . 
by enabling access to health care, education, and essential services, providing economic opportunities, 
and enhancing public health and safety.  
Also Grifo Decl Part One, 5/18/22, Ex. 21, Pg. 425/932, & Grifo Decl Part One, 5/18/22, Ex. 37, Pg. 
659/932 Pierce County Broadband Connectivity and Access Evaluation 
25 See generally, Grifo Decl Part One, 5/18/22, Ex. 23, Pg. 473/932 (“[B]roadband is taking its place 
alongside water, sewer and electricity as essential infrastructure for communities”. Quoting USDA 
Report).  
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City, TCI’s attitude was, “go jump in the lake.” Power Superintendent Steve Klein recalled 

TCI’s attitude:26 

[C]ity council, they're having a heck of a problem with the incumbent 
cable provider who still has the crummy system, refuses to upgrade it. 
And they don't come to the table to negotiate the franchise agreement. 
They can just tell the city government to jump in the lake. And if you 
don't like it, we'll just shut it -- we'll shut it down. 

Monopoly incumbents can afford such cavalier arrogance.27 Most consumers have no 

alternative for access. Monopoly and oligopoly control of broadband in America is the norm. 

FCC data shows nearly 85 percent of Americans have either one choice or no choice for speeds 

in excess of 100 Mbps.28 This is why the FCC, FTC and DOJ closely regulate mergers of the 

powerful telecommunication conglomerates.29  

Click!’s costly construction was never “excess capacity.” Council prudently and 

specifically resolved to provide “Additional Capacity,” with additional, incremental 

investment, funding equipment, abundant optical fiber, including dark fiber, and the skilled 

staff to cobble it all together. 30 required to create Click!’s essential services.31 Click! was built 

to accommodate the community’s anticipated, ever-increasing, need for the data flow and for 

the explosive growth projected in the future.  

Power Superintendent Steve Klein, the “Father of Click! Network,” explained the project’s 

origins and cited the “further review” that led to the additional investment in additional capacity 

for “expanding the network.” see Grifo Decl Part Two 5/18/22, Ex. 74, Pg. 384/499. 

Tacoma Power originally planned to build a fiber-optic network to 
control its substations. Further review indicated that expanding the 
network and offering a wide range of telecommunications services 
would benefit our customers and our community. 32 

 
26 Grifo Decl Part Two 5/18/22, Ex. 74, Pg. 394/499, Pg. 12. (Power Superintendent’s Steve Klein deposition). 
27 Grifo Decl Part Two 5/18/22, Ex. 78, Pg. 450/499  (monopoly power  monitored  by DOJ and FTC.) 
28 FCC, Annual Internet Access Services Report (2018), see also, FCC Fact Sheet Communications 
Marketplace Report GN Docket No. 18-231 Report: GN Docket No. 18-231 Ex. D-3.  
29 See AT&T-DIRECTV Order, 30 FCC Rcd at 9141, para. 20, 21; Comcast-NBCU Order, 26 FCC Rcd 
at 4248, para. 24, (The FCC and DOJ, consider market power of incumbent and barriers to entry). 
30 Grifo Decl Part Three, 5/18/22, Ex. 85 Pg. 63/428 (City’s 1997 Res. for $69 Million for telecom). 
31 Grifo Decl Part One, 5/18/22, Ex. 11, Pg.301/932  Ex. 11, Pg. 4, Ord.# 25930 (“City has determined 
that it is prudent and economical to provide additional capacity on such telecommunications system”). 
32 Grifo Decl Part Three, 5/18/22, Ex. 83 Pg. 50/428,  (“About us” description of Click! and historical 
screen shots of Click!’s website form the Wayback Machine, digital archive of the World Wide Web.). 
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Fiber must be activated, or “lit,” to provide communication services. At great expense, 

TPU invested tremendous “additional” public resources in providing the optical equipment, 

modulating electronics, hub buildings and other equipment and staff necessary to light this 

fiber and make it capable of carrying telecommunications services. There is nothing “excess” 

or surplus in Click!’s enterprise or the fiber it owns.  

Power’s incremental investment to establish Click!, created a functional telecom system, 

addressing the community’s need for Broadband services. The “lit” fiber, and the currently 

unused dark fiber, are not  “excess” capacity. These assets were intentionally included, as 

“additional capacity” in the original Ordinance and Business Plan. It is worth remembering 

Mayor Baarsma and Professor Singleton’s Paper, which described that incremental 

investment:33 

Why not invest more dollars to expand the fiber optic pipe? Then 
Tacoma Power could offer its customers an array of services--cable 
television, competitive Internet access, telephony and data transport.  

Click!’s assets are performing their intended purpose and function. They are useful and 

required for Click’s current and future needs in delivering essential services to the community.  

The fact Click!’s fiber, both lit and dark, which are included in the privatization scheme, in 

exchange for $2.5 million a year, shows these are these fibers are not obsolete or surplus, rather 

they are clearly valuable assets protected from plunder by the necessary public vote 

requirement that must precede any separation or alienating privatization of public utilities.34  

D. Res Judicata Does Not Apply 

The Court has ultimate discretion in this matter. See J.M. Weatherwax Lumber Co. v. 

Ray, 38 Wash. 545, 80 P. 775 (1905); see also Phillip A. Trautman, Claim and Issue Preclusion 

in Civil Litigation in Washington, 60 WASH. L. REV. 805, 806, 842 (1985). 

1. Res Judicata Is An Equitable, Court-Created Doctrine Established At Common Law.  

 
33 Grifo Decl Part Two 5/18/22, Ex. 70, Pg. 298/499, Creating Capacity and Competition in Broadband 
Telecommunications. 
34 Click Business Transaction Agreement, Indefeasible Right of Use, or “Privatization Agreements.”  
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The City is attempting to perpetrate the ultimate inequity, by extinguished McCarthy’s right 

to vote upon the disposal of his public utility’s vital municipal telecommunications assets. The 

City seeks claim preclusion, while pointing to Mr. Shook’s stipulated settlement in a separate 

Pierce County Superior Court case. To allow res judicata in this instance would be a 

misapplication of the res judicata doctrine, because two of the four elements required for res 

judicata are missing in this instance. Res judicata requires a concurrence of identity in four 

respects: (1) of subject-matter; (2) of cause of action; (3) of persons and parties; and (4) in the 

quality of the persons for or against whom the claim is made. Northern Pac. Ry. v. Snohomish 

County, 101 Wash. 686, 688, 172 P. 878 (1918). 

In this case, both the identity of the persons and the “quality” of the parties are different. The 

doctrine of res judicata cannot be applied where the identity of the parties, or the quality of the 

parties, is different. Seattle-First Nat'l Bank v. Kawachi, 91 Wn.2d 223, 588 P.2d 725 (1978).  

Mr. McCarthy shares no “identity” with Mr. Shook or Mr. Bowman. There interests are not 

similar or aligned with McCarthy. They do not share the same “quality” as McCarthy. Mr. Shook 

operated as an Internet Service Provider over the Click! Network. Mr. Shook’s motivation in 

bringing his case was that of a business person trying to avoid the financial ruin of losing his 

company’s access to Click! Network and all of his customers. Mr. Shook sought the assistance of 

his business associate, Mr. Bowman, to join him in saving his company. See Decl. of McCarthy, 

8-15-22, Exhibit C. 

Mr. Shook ultimately succeeded in receiving a large financial payout from the City in 

exchange for abandoning his case and entering into a stipulated dismissal with the City prior to a 

full and fair determination of McCarthy’s “right to vote” on the merits by the Court of Appeals. 

Mr. Bowman participated in the case at Mr. Shook’s request. When Mr. Shook negotiated his 

settlement, Mr. Bowman dropped his claim also, and no full, fair and final determination, on the 

merits of the matter, was ever reached. See Decl. of McCarthy, 8-15-22, Exhibit E.  
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McCarthy’s sole and true desire is to have his right to vote determined, in a full and fair 

hearing, with a final judgment based on the merits of the case —not based on the amount the 

City’s willing to pay off in a back-room settlement.  

Mr. Shook’s motivation was to avoid financial ruin, which he succeeded in doing, as 

evidenced by the fact that Mr. Shook abandoned his claims upon entering into a negotiated 

dismissal. That is not a full and fair hearing or final judgement on the merits.  

The doctrine of res judicata is meant to provide an equitable opportunity for a fair outcome. 

There is no equity in denying McCarthy his day in court, nor in denying the citizens of Tacoma 

their lawful right to vote. This issue represents a matter of great public policy importance, and 

the issue of McCarthy’s right to vote should ultimately be settled by the laws and the peoples last 

safeguard, the Courts —not by some back-room payoff.  

2. Clarification on The Issue of ‘Two-Way Communications” and the True Definition of 
“Telecommunications” 

The Defendant argues that this Court is only interested in finding out about the current 

deployment of “smart meters” —that the matter of smart meters and their removal from the 

System is the only issue remaining. However, certainly the Court would also be interest in an 

equitable outcome?  Indeed, the Court commented that “It isn't clear to me that the cable 

television is purely a one-way communication item.” See Decl. of Robert Christie, Pg. 118/133. 

For this reason it is important to help the Court understand that cable television is certainly not 

telecommunications or “two-way communications.”   

As noted in the following verbatim transcript, this Court also recognized that the issue of 

“telecommunications vs Cable TV” (one-way vs two-way communication) has not been settled 

by Issaquah. Judge Chushcoff stated: 

When there was a motion to reconsider my July order, the 
issue of two-way communications versus one-way 
communication was raised for the first time. I discussed that in 
my ruling in a couple of ways. It seemed to me what I said -- if 
memory serves, it was something like, first of all, I have no reason 
to believe that a cable television system is a purely one-way 
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communication. It is different from telephone. It is different from 
the internet, but I can order a movie on my cable television 
system. In order to do that, the communication has to go the other 
direction. It isn't clear to me that the cable television is purely a 
one-way communication item. 

No. 2, the Issaquah case -- the Supreme Court did not analyze 
that problem in an idea of a one-way versus two-way 
communication sort of way. Of course, the third problem was, at 
least for purposes of the motion to reconsider was, that that had 
never been raised in any of the prior pleadings or argument or 
anything else until the motion to reconsider. It was entirely new 
and not supported by any particular evidence. As I say, given that 
I think that I can order a television movie through my cable 
television system, it seems to me, that, of itself, suggests that it's 
more than a one-way communication system. 

See Decl. of Robert Christie, 7-29-22 Pg. 118/133, Transcript of Judge 
Chushcoff’s Hearing on the City’s Motion for Summary. 

As a legal matter, Click! is, by definition a “Telecommunications System” which must not be 

confused with a Cable TV System.  Comparison of Click! to cable TV under Issaquah, are 

irrelevant, unhelpful and erroneous.  

Every Ordinance, Resolution, Franchise Agreement, Court Case, Contract, Federal, State 

and Municipal filing relating distinctly identifies Click! as a “Telecom System.” 35  

Tacoma Municipal Code Title 16 B., states "Telecommunications service" does not 

include television and video programming service. 

RCW 80.36.630 shows State law mirrors federal code. “Telecommunications has the same 

meaning as defined in 47 U.S.C. Sec. 153.” 

Under 47 U.S.C. Sec 153 (53) “telecommunications services are treated as 

telecommunications services regardless of the facility used to provide them.”  

Also consider, 47 U.S.C. § 522(6). Cable Service is one-way transmission to subscribers of 

video programming, and subscriber interaction for the selection or use of such video 

 
35 Grifo Decl. Part One, 5/18/22, Ex. 6, Pg. 102/932, , (TPU Annual Report, describes 
“telecommunications system”), also Ex. 11, (Ordinance creating Click!), Ex. 12, 13, (1996 and 1997 
Orders affirming System and utility funding), Ex. 17, (Installation Contract). Ex. 62 403/932,  (Century 
Link Contract) Ex. 64 (Library Contract) Ex. 65. (County Franchise) E.g.,.).  
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programming or programming service. Compare with, 47 USC § 153(50) telecommunications” 

means the transmission, between or among points specified by the user, of information of the 

user’s choosing. 

Telecom is not cable television under state law. RCW 82.04.065 (27) provides  

“Telecommunications service does not include television and video programming service.”  

Also, see Television is also expressly distinguished. 

See RCW 35.99.010 (1) "Cable television service" means the one-way transmission to 

subscribers of video programming and other programming service and subscriber interaction, if 

any, that is required for the selection or use of the video programming. .(emphasis provided) 

Click! is a telecom system, with two-way communications, capable of sending and 

receiving data, of the user’s choosing, to and from all “end points” of the World Wide Web.36  

Cable TV (“cable system”) is a closed-off, “one way” system,  with “closed transmission 

paths.”37 One-way capability is not telecommunications under the law . Compare 47 U.S.C. § 

522(7), with 47 USC § 153(50). Click!’s physical infrastructure, “the pipes,” is a wire 

“communication system.”38 

As a telecom system, with vast underground facilities, as seen in the APA, Click! is a 

“communication utility” by the definition  in RCW 35.96.020. 

While the statues, legalities and complexities of advanced telecommunications technology 

and regulations can be perplexing, some recent cases are helpful. For example, Community 

Telecable’ s ruling differentiates cable TV from Click!’s “two-way” telecommunications.39 see 

Community Telecable V. City Of Seattle 164 Wn.2d 35 (Wash. 2008). 

 
36 Grifo Decl. Part One, 5/18/22, Ex. 59 , Pg. 927/932, (Telecommunications definition by Mr. Dillon, 
retired Click! Manager). 
37 47 U.S.C. § 522(7). ( Cable System: a facility, consisting of closed transmission paths).  
38 47 USC § 153(59)  “wire communication” or “communication by wire” means the transmission of 
… pictures, and sounds of all kinds by aid of wire, cable, or like connection.” 
39 E.g. Community Telecable V. City Of Seattle 164 Wn.2d 35 (Wash. 2008) differentiates TV from 
Telecom. See also, 47 USC § 153(50) compare with 47 U.S.C. § 522(6), E.g. RCW 82.04.065 (27),  
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Finally, allow the Oregon State Supreme Court to help us distinguish cable TV and telecom 

systems, in explaining why Comcast’s cable modem services should be taxed as telecom and 

not cable TV.  As seen in City of Eugene v. Comcast, here:  

Thus, considering the Telecommunications Act in context, we 
conclude that it created a regulatory scheme that focuses on the 
function of the service provided rather than on the communications 
facility used to provide it. Within that scheme, telecommunications 
services are generally treated as telecommunications services and 
cable services as cable services, regardless of who provides the 
service or how. Id. at 551 
 
The FCC has recognized that, as it relates to distinguishing cable, 
telecommunications, and information services, none of those 
classifications “rests on the particular types of facilities used. Rather, 
each rests on the function that is made available.” In re Inquiry 
Concerning High-Speed Access to the Internet, 17 FCC Rcd 4798 at 
4821; see also 47 USC § 522(6) (defining “cable services”); 47 USC 
§ 153(53) (defining “telecommunications service”); 47 USC § 
153(24) (defining “information service”). That is expressly the case 
for “telecommunications service,” which the Act defines as “the 
offering of telecommunications for a fee directly to the public, or to 
such classes of users as to be effectively available directly to the 
public, regardless of the facilities used.” 47 USC § 153(53) 
(emphasis original) Id. at 551.  

City of Eugene v. Comcast of Oregon II, Inc., 359 Or. 528, 375 P.3d 446 (2016). 

Many municipalities are now building their own public utility telecommunications systems. 

Even the City of Anacortes has established a telecommunications utility. 40 

 This case is a matter of great public concern and importance. 41  

 

 
40 See Grifo Decl. Part One, 5/18/22, Ex. 58 (a)(b)(c), Pg. 912 of 932, Anacortes Resolution 
41 Grifo Decl. 5/16/22 Part One, Ex. 18, Pg. 408/932 A Sampling of Municipal Broadband Utilities in the 
USA. See also Grifo Decl. 5/16/22 Part One, Ex. 21, Pg. 425/942, Appendix 1: (U.S. Municipalities with 
Broadband Networks, Report from The Executive Office of the President. Benefits Of Competition And 
Choice For Community Development And Highspeed Internet Access. (January 2015)). Compare with, 
Grifo Decl. 5/16/22 Part Two, Ex. 60, pg. 3/499 (Australia’s NBN, open access project passes 11 million 
homes).  
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                                                      VII. Conclusion 

In closing, please consider that the Citizens of Tacoma have reserved, exclusively unto 

themselves, the right to vote upon the disposal of their municipal utility assets, see Clark v. City 

of South Haven, 8 Mich. App. 74 (1967), 153 N.W.2d 669 

[W]hen the voters of South Haven granted the privilege to 
generate power, they were not content to divest themselves of 
every managerial function normally associated with the 
operation of a business concern. By their city charter they have 
retained express power over the discontinuance of their public 
utility. The contract in question has the effect of violating 
section 13.5 of the charter for the city of South Haven 

Respectfully submitted, this 15th day of August 2022 

 

 

Tom McCarthy, Plaintiff  
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AFFIDAVIT OF SERVICE 

I declare under penalty of perjury of the laws of the State of Washington that on August 15, 

22, I served true and correct copies of: 

1). PLAINTIFF’s RESPONSE TO DEFENDANT’s Motion For Summary Judgement. 

2). The 8-15-22  Declaration of Tom McCarthy.  

These documents were delivered via the Court’s e-serve system and additionally thru Email 

to the Attorneys for the Defendant’s Council, Robert Christie and the other parties in this case.  

Respectfully submitted,  

This 15 day of  August 2022 

 

 

 Tom McCarthy, Plaintiff 
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8-15-22 DECLARATION OF TOM MCCARTHY- 1 - Thomas McCarthy 
801 S Cushman Ave, 
Tacoma, WA, 98405 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

MITCHELL SHOOK, 

Plaintiff, 
       v. 

CITY OF TACOMA, 

Defendant. 

NO. 19-2- 07135-0 

DECLARATION OF  
THOMAS MCCARTHY 

I, Tom McCarthy, hereby declare as follows: 

1. I am over the age of 18, and competent to testify to the following based upon my personal

knowledge. 

1. Attached hereto as Exhibit D and incorporated herein by this reference is a true and correct

copy a declaration from Mitchell Shook.

2. Attached hereto as Exhibit E and incorporated herein by this reference is a true and correct

copy a declaration from Darrel Bowman.

I declare under the penalty of perjury under the laws of the State of Washington that the 

foregoing in true and correct. 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

August 15 2022 4:03 PM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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8-15-22 DECLARATION OF TOM MCCARTHY- 2 - Thomas McCarthy 
801 S Cushman Ave, 
Tacoma, WA, 98405 

DATED this 15th Day of August 2022, at Tacoma, Washington. 

_____________________________ 

Thomas McCarthy 
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8-16-22 DECLARATION OF TOM MCCARTHY- 1 - Thomas McCarthy 
801 S Cushman Ave, 
Tacoma, WA, 98405 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

MITCHELL SHOOK, 

Plaintiff, 
       v. 

CITY OF TACOMA, 

Defendant. 

NO. 19-2- 07135-0 

CORRECTED 8-15-22 DECLARATION 
OF  THOMAS MCCARTHY 

I, Tom McCarthy, hereby declare as follows: 

1. I am over the age of 18, and competent to testify to the following based upon my personal

knowledge. 

1. Yesterday, 8-15-22, when filing my DECLARTION OF THOMAS MCCARTHY, I forgot

to include the Exhibit D and Exhibit E; therefore, I am refiling this CORRECTED

DECLARATION, to add these Exhibits to the record,

2. Attached hereto as Exhibit D and incorporated herein by this reference is a true and correct

copy a declaration from Mitchell Shook.

3. Attached hereto as Exhibit E and incorporated herein by this reference is a true and correct

copy a declaration from Darrel Bowman.

I declare under the penalty of perjury under the laws of the State of Washington that the 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

August 16 2022 9:15 AM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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8-16-22 DECLARATION OF TOM MCCARTHY- 2 - Thomas McCarthy 
801 S Cushman Ave, 
Tacoma, WA, 98405 

foregoing in true and correct. 

DATED this 16th Day of August 2022, at Tacoma, Washington. 

 Thomas McCarthy 
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Mitchell Shook Declaration 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

MITCHELL SHOOK, 

Plaintiff, 

v. 

CITY OF TACOMA, 

Defendant. 

NO. 19-2-07135-0 

DECLARATION OF MITCHELL 
SHOOK 

THOMAS McCARTHY and CHRISTOPHER 
T. ANDERSON,

Plaintiffs, 

v. 

CITY OF TACOMA, 

Defendant. 

I, Mitchell Shook, hereby declare as follows: 

1. I offer this declaration not in support of, or in opposition to, any of the arguments or claims

now before the Court, but simply to clarify a fact that has become an issue in this case.

2. I am over the age of 18, and competent to testify to the following based upon my personal

knowledge. 

3. I filed several lawsuits against the City of Tacoma to challenge the lease of Click! Network
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Mitchell Shook Declaration 

to Rainier Connect, which was a competitor of my business, Advanced Stream.  I litigated all of my 

cases against the City of Tacoma to save my business, which was my life’s work and my livelihood.   

I certify and declare under penalty of perjury under the laws of the State of Washington that 

the foregoing is true and correct. 

Signed this 15th day of August 2022, in Tacoma, Washington. 

_________________________ 
Mitchell Shook 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

MITCHELL SHOOK, 

Plaintiff, 

v. 

CITY OF TACOMA, 

Defendant. 

THOMAS McCARTHY and CHRISTOPHER 
T. ANDERSON, 

Plaintiffs, 

v. 

CITY OF TACOMA, 

Defendant. 

I, Darrel Bowman, hereby declare as follows: 

1. I am over the age of 18, and competent to testify to the following based upon my personal 

knowledge. 

2. I have been a personal friend and business advisor to Mitchell Shook for many, many years. 

I was also a customer of Advanced Stream until the City gave control of Click! Network to Rainier 

Connect. 
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NO. 19-2-07135-0 

DECLARATION OF DARREL 
BOWMAN 

Darrel Bowman Declaration 
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an-el Bowman 

3. 1 filed a lawsuit against the City at the request of Mitchell Shook, to support him, and to help 

protect his business and the company that provided me with broadband internet service. When 

Mitchell Shook agreed to dismiss all of his lawsuits against the City, I too agreed to dismiss my case 

against the City. I then changed my mind and asked the Court of Appeals to disregard the stipulated 

dismissal of my case, but it was too late, and I never had an opportunity to have Judge Speir's ruling 

considered by the Court of Appeals. 

I certify and declare under penalty of perjury under the laws of the State of Washington that 

the foregoing is true and correct. 

Signe this 15th  day of August X22, in Tacoma, Washington. 
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Darrel Bowman Declaration 
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THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
(P): 360-370-5186 

PLAINTIFF ANDERSON’S REPLY IN SUPPORT OF   
MOTION FOR PARTIAL SUMMARY JUDGMENT 
 - 1 - 
 

Honorable Judge Bryan Chuschcoff 
Hearing Date: August 26, 2022, at 9:00 a.m. 
 
 
 
 
 
 
 
 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

 
 
MITCHELL SHOOK,  
 

Plaintiff, 
 
 v. 
 
CITY OF TACOMA,  
 

Defendant. 

  
NO. 19-2-07135-0 
 
PLAINTIFF ANDERSON’S REPLY IN 
SUPPORT OF ANDERSON’S 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT 
 
 

 
THOMAS McCARTHY and CHRISTOPHER 
T. ANDERSON, 
 

Plaintiffs, 
 

v. 
 
CITY OF TACOMA, 
 

Defendant. 

  

I. INTRODUCTION 

 The City of Tacoma’s (“the City’s”) Consolidated Response to Anderson (“Anderson”) and 

McCarthy’s (“McCarthy’s”) Motions for Summary Judgment (“Response”) fails to respond to the 

substantive arguments raised in Plaintiffs’ moving papers.  Instead, the City has elected to rest its 

opposition on its assertion that Plaintiffs’ claims are barred by the equitable doctrine of res judicata.  Since 

the City has offered no meaningful arguments in opposition to the issues raised in the Plaintiffs’ moving 

papers, then if this case is not barred by res judicata the Plaintiffs should prevail.  This case should not be 

barred by the equitable doctrine of res judicata, and Plaintiff Anderson incorporates Anderson’s Response 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

August 22 2022 1:47 PM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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to the City of Tacoma’s Motion for Summary Judgment by this reference.   

 The primary legal questions before the Court are: (1) whether the City’s hybrid fiber coaxial 

telecommunications network and broadband internet service (“Click!”) is a public utility subject to vote 

requirements set forth in RCW 35.94.020 and Section 4.6 of the Tacoma City Charter; and, (2) whether 

the City had the authority to unilaterally declare this fully and still functioning public utility to be “surplus” 

in order to evade having to submit the proposed lease of Click! to the voters.  This Court does not need 

to look any further than the plain language of RCW 35.94.010, RCW 35.94.020, the Washington Supreme 

Court’s decision in Bremerton Municipal League v. Bremer, 15 Wn.2d 231, 130 P.2d 367 (1942), and Section 

4.6 of the Tacoma City Charter to see that the law required the City put the question of leasing Click! to 

a vote prior to its unilateral disposition of this important public utility.  This case is not as complicated as 

the City would have the Court believe, and the Court should not be distracted by the City’s red-herring 

arguments.  For all of the reasons set forth in the pleadings and filings of record in the above-captioned 

matter, which are incorporated herein, and as follows, this Court should deny the City’s Motion for 

Summary Judgment, and grant Anderson’s Motion for Partial Summary Judgment in its entirety. 

II. EVIDENCE RELIED UPON 

 This motion is based on all of the pleadings and papers filed in this action, which are incorporated 

herein by this reference. 

III. LEGAL AUTHORITY AND ARGUMENT 
 

A. The City Has Failed to Ever Meaningfully Respond to Plaintiffs’ Argument that Click! is 
a Public Utility Subject to RCW 35.94.010 and 35.94.020. 

 The City has never offered any legal authority interpreting RCW 35.94.010 and RCW 35.94.020, 

which are the main statutory provisions at issue in this case.  RCW 35.94.010 plainly states a city “may 

lease for any term of years or sell and convey any public utility works, plant, or system owned by it 

or any part thereof, . . . .” RCW 35.94.010 (emphasis supplied).  As explained in Anderson’s moving 

papers, the construction of this statute requires consideration of this statute’s original text in RRS § 9512.   

Since RRS § 9512 finds its present iteration in RCW 35.94.010, the primary question in this case is whether 
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the City’s hybrid fiber coaxial telecommunications system is “similar or dissimilar” to a “telephone or 

telegraph plant and lines.”  RRS § 9512.  The City has never disputed that Click! meets this statutory test; 

because it cannot.  Therefore, the Court need go no further than applying this statutory test to Click! 

because if “plain language [of a statute] is subject to only one interpretation, [a court’s] inquiry is at an 

end.”  G-P Gypsum Corp. v. State Dept. of Revenue, 169 Wn.2d 304, 317, 237 P.3d 256 (2010) (Sanders, J. 

dissenting).     

 An extensive analysis of the legislative history of RCW 35.94.010 is in Anderson’s Motion for 

Partial Summary Judgment, which is incorporated here in its entirety.  Briefly, RRS § 9512,1 which 

contained an illustrative list of utilities, was editorially rewritten by the State Revision and Recompilation 

Committee (“Code Committee”) for brevity and then codified into RCW 80.48.010 in 1951 when the 

Legislature first enacted the Revised Code of Washington.  The RCWs were enacted with an express rule 

of construction that “in case of any omissions or any inconsistency between any of the provisions of the 

revised code as so supplemented or modified and the laws existing immediately preceding this enactment, 

the previously existing laws shall control.”  RCW 1.04.020 (emphasis supplied).  Thus, RCW 80.48.010, 

as it existed from 1951 to 1965, provided that “A city may lease for any term of years or sell and convey 

any public utility works, plant, or system owned by it or any part thereof, together with all or any 

equipment and appurtenances thereof,” but its meaning was still controlled by RRS § 9512.  The existing 

statutory language of RCW 80.48.010 in 1965, immediately preceding the enactment of 1965 Senate Bill 

No. 3, was therefore identical to the language in RCW 35.94.010 as it appeared after the enactment of the 

1965 bill. 

 In 1965, the Legislature passed Senate Bill No. 3, which repealed every single existing law in 

Washington governing cities and towns and then “reenact[ed]” the same into Title 35 “without changing 

the substance of the law.”  See 1965 Wash. Sess. Laws 454 (cities and towns explanatory note); see also 

 
1 The full text of RRS § 9512 is as follows: “It is and shall be lawful for any city or town in this state now or hereafter 
owning any water works, gas works, electric light and power plant, steam plant, street railway line, street railway plant, 
telephone or telegraph plant and lines, or any system embracing all or any one or more of such works or plants or any 
similar or dissimilar utility or system, to lease for any term of years or to sell and convey the same or any part thereof, with 
the equipment and appurtenances, in the manner hereinafter prescribed.” Id. (emphasis supplied). 
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Wash. AGO 1965–1966 No. 26 (Wash. A.G.) (Senate Bill No. 3…merely re-enacts Title 35 of the Revised 

Code of Washington…[and] makes no substantive change in the statutory law governing cities and 

towns).  As a result, the 1965 Bill contained an express provision regarding the “continuation of existing 

law.”  Id., at 444; see also RCW 35.98.010.  Specifically, that section provided: 
 
The provisions of this title insofar as they are substantially the same as 
statutory provisions repealed by this chapter, and relating to the same 
subject matter, shall be construed as restatements and continuations, and 
not as new enactments. 

1965 Wash. Sess. Laws 444 (emphasis supplied); RCW 35.98.010.  RRS § 9512, in its rewritten and 

codified form at RCW 80.48.010, was therefore restated and continued in RCW 35.94.010, because the 

language in the repealed RCW 80.48.010 was identical to the language in RCW 35.94.010.  See 1965 Wash. 

Sess. Laws 442; RCW 80.48.010 (stating that RCW 80.48.010 was “Repealed by 1965 c 7 § 35.98.040. 

Now codified as chapter 35.94 RCW.”); RCW 35.94.010.   

 If there were any remaining doubt as to the effect of the 1965 Bill, which there is not, the Attorney 

General restated the scope of the 1965 Bill later that same year—noting that the “legislation merely re-

enacts Title 35 of the Revised Code of Washington relating to cities and towns.”  Wash. AGO 1965–

1966 No. 26 (Wash. A.G.) (“1965 AGO”).  The 1965 AGO then cited section 35.98.010 as “spell[ing] 

out the legislature’s intent as to construction.”  Id.  Based on that provision, the 1965 AGO concluded 

that “nothing contained in Senate Bill No. 3 (chapter 7, Laws of 1965) should be regarded as altering 

existing status…[s]ince this legislation makes no substantive change in the statutory law governing cities 

and towns.”  Id.  Therefore, RRS § 9512 still controls the meaning of RCW 35.94.010 today. 

B. The Washington State Supreme Court’s Decision in Bremerton Municipal League v. 
Bremer is the Only Binding Authority Relevant to the Issues in this Case and It Clearly 
Holds that a Vote was Required Before the City Could Lease Click!, Which is Supported 
Entirely by Arguments the City Made to Prevail in City of Tacoma v. The Taxpayers and 
the Ratepayers of the City of Tacoma.  

 
The City has never been able to distinguish or otherwise explain how the Supreme Court’s 

decision in Bremer does not control the outcome of this case.  The parties have spilt much ink fighting 

about the definition of “public utility” as it is used in Chapter 35.94 RCW and the Tacoma City Charter.  
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However, the Supreme Court in Bremer provides this Court with the definitional test: 

“This, we think includes any kind of utility in whose operations the public has an interest, 
that is to say, any public utility.” 
 

Bremerton Municipal League v. Bremer, 15 Wn.2d 231, 237, 130 P.2d 367 (1942).  In Bremer, after the City of 

Bremerton had constructed a wharf, the City later leased the wharf and the buildings located on it, along 

with surrounding harbor areas, to the Bremerton Terminal Company, without a vote of the people.  Id., 

at 232.  The validity of the lease was challenged based on the arguments that the City was not the owner 

of the harbor areas and therefore did not have the authority to lease that area, that wharves are public 

utilities that cannot be leased without a vote of approval, and that the city was without power to make 

certain agreements.  Id., at 235.  The trial court held the lease invalid since the City was not the owner of 

the harbor area occupied by the wharves.  Id., at 235-6.  The Supreme Court heard the appeal and agreed 

with the result reached, but concluded that RRS §§ 9512-9514 controlled the outcome.  Id., at 237.  “We 

are of the opinion that these sections of our statutes provide the only procedure by which the city can 

lawfully sell or lease municipal wharves.”  Id.  The Court went on to explain that despite the fact that the 

statute specifically enumerates a long list of utilities – which did not include wharves or docks – is 

irrelevant, since the statutes clearly included any kind of utility in whose operation the public has an 

interest.  Id.   

 Here, there can be no dispute that the citizens of Tacoma (read: the public) have an interest in 

Click!2  In fact, this Court should take judicial notice of the City’s arguments in City of Tacoma v. The 

 
2 The Court should also take judicial notice of the City of Tacoma’s Complaint filed in City of Tacoma v. Comcast Cable 
Communications, LLC et al, Pierce County Superior Court Cause No. 19-2-06715-8, in which the City plead: “Now, and for 
all relevant times herein stated, Click! Network is a division of Tacoma Power, a division of Tacoma Public Utilities, a 
department of the City of Tacoma, that provides internet service to the public and cable facilities to other divisions of 
Tacoma Power.”  The City claimed inter alia that Defendants’ insertion of their own cable in Click! Network’s conduit 
constituted a gift of public funds and the conversion of public property to private use.  The City further averred that the 
“Click Network Conduit at issue now, and for all relevant times herein stated, has always had ‘TPU Telecom,” permanently 
marked on it,” and expressly admitted that “the Conduit had been installed for a public benefit.” 
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Taxpayers and the Ratepayers of the City of Tacoma, Pierce County Superior Court Cause No. 96-2-09938-0, in 

which the City itself successfully argued that the City lawfully issued bonds under Ordinance No. 25930 

to construct Click! – because it was a public utility!  Grifo Decl. Part One, Ex. 11, 12, 13.   

 Ordinance No. 25930 provided in relevant part:  

Establishment of Telecommunication System.  The City hereby creates a separate system 
of the City’s Light Division to be known as the telecommunications system (“the 
Telecommunications System”).  The public interest, welfare, convenience and 
necessity require the creation of the Telecommunications System. 

 
Grifo Decl. Part One, Ex. 11 (emphasis supplied).  In that same Ordinance, the City authorized the 

issuance and sale of the City’s Electric System Revenue Bonds to provide part of the funds “. . . necessary 

for the acquisition, construction and installation of additions and improvements to the 

telecommunications system.”  Id.  In Taxpayers, the defendants claimed that a vote of the people was 

required for the City to incur general indebtedness for Click!, but the City rightly argued that under the 

Charter, “no vote of the people is required for utility system acquisitions unless ‘general indebtedness 

in incurred by the city.’” Id., Ex. 13 (emphasis supplied).  The City highlighted that the bonds would not 

be obligations of the general fund since they were issued under RCW 39.46.150.  Id.  RCW 39.46.150(3) 

states in relevant part: 

The governing body may obligate the local government to set aside and pay into a 
special fund or funds created under subsection (2) of this section a proportion or a 
fixed amount of the revenues from the following: . . . or (b) the public utility or system, 
or an addition or extension to the public utility or system, where the improvements, 
projects, or facilities financed by the revenue bonds are a portion of the public utility 
or system; . . . . 

 
The City of Tacoma successfully argued in 1997 that it had the authority to build a 

Telecommunications System and to issue bonds for its construction without a vote of the people, 

since the bonds were revenue bonds to be paid by revenues from the public utility; but, the City is 

here now arguing (nearly thirty years later) that Click! is not a public utility.  The City cannot have it 
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both ways: either (1) the bonds issued under Ordinance 25930 were lawful and properly funded “the 

public utility or system” – as the City successfully argued; or, (2) Click! is not a public utility and the 

voters should have had the opportunity to vote on the issuance of the bonds to construct the 

Telecommunications System.  While the City struggles to find consistency in its legal arguments, the 

City unfailingly appears to do whatever may be necessary to avoid letting its citizens vote. Based on 

the City’s own arguments in Taxpayers, the City should be estopped from arguing that Click! is not a 

public utility for the purposes of Chapter 35.94 RCW and/or Section 4.6 of the Charter. 

C. Coates v. City of Tacoma Offers this Court Little Guidance on Whether Click! is a Public 
Utility Subject to the Vote Requirements Set Forth in RCW 35.94.020 and Section 4.6 of 
the Tacoma City Charter. 

 The City suggests that the Coates decision somehow informs the issues presented to the Court in 

this case.  Response, at 2.  According to the City, the Coates decision dictates whether Click! is a public 

utility system under RCW 35.94.010 and the City Charter.  While Coates briefly discussed whether Click! 

was separate from Tacoma Power—as opposed to a betterment—in the context of determining whether 

the financial structure of Click! violated the City Charter, no party to the Coates case took the position that 

Click! was itself a public utility system either for the purposes of Section 4.6 of the City Charter or RCW 

35.94.  And no party to the Coates case raised any of the arguments raised in Plaintiffs’ Motions for 

Summary Judgment with respect to whether Click! is a public utility system under City Charter § 4.6 or 

RCW 35.94.  As a result, the Coates decision does not help the Court (unlike Bremer, see argument above). 

 The portion of the Coates decision, which discussed whether Click! was separate “utility” or a 

separate “undertaking” from Tacoma Power was ancillary to the main issue in the case:  whether the 

funding of Click! was a violation of the Washington Accountancy Act.  The portion of the Coates decision 

that discusses whether Click! is separate “utility” or a separate “undertaking” from Tacoma Power is 

barely over a single page of the eleven-page majority opinion, and the twenty-two-page dissent never 

discussed the issue.  See Coates, 11 Wn. App.2d 688, 698, 457 P.3d 1160 (2019) (only portion discussing 

separate utility or undertaking).  This Court on the other hand is tasked with deciding whether Click! is a 
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public utility for the purposes of Chapter 35.94 RCW and Section 4.6 of the Charter.  None of the major 

arguments Plaintiffs rely upon for the proposition that Click! is a public utility under the City Charter and 

RCW 35.94 were ever briefed or mentioned in Coates. See Coates, 11 Wn. App.2d 688, 457 P.3d 1160 

(2019).  Neither party—nor the Coates court—discussed the meaning of “public utility,” performed 

statutory interpretation on the relevant statutory provisions, or cited any of the applicable case law.  See 

Id.  Chapter 35.94 RCW and Section 4.6 of the Charter were never mentioned, cited, nor analyzed at any 

point in Coates, which focused exclusively on funding provisions of the City Charter outside the public 

vote requirement in City Charter § 4.6.  Id.  Simply put, the Coates court did not consider any authority in 

any way relevant to the question of whether Click! is a public utility system under Section 4.6 of the City 

Charter and RCW 35.94.  As a result, the opinion simply has no value to the Court in this case.     

 As explained above, this Court is not bound by Coates, and Coates has no meaningful value in this 

case.  However, should this Court choose to follow any portion of Coates’ reasoning, it is important to 

recognize that Coates does not by its terms apply to Chapter 35.94 RCW.  Coates only analyzed portions 

of the City Charter in the decision, and did not cite, discuss, nor analyze Section 4.6 of the Tacoma City 

Charter or Chapter 35.94 RCW in any way.  See generally id. (no citation to RCW 35.94 or Tacoma City 

Charter § 4.6).   

D. Issaquah v. Teleprompter Does Not Help Answer the Questions Now Before the Court 
and Must be Considered in Light of Binding Precedent Set Forth in Bremer. 

This Court has suggested that Issaquah v. Teleprompter,  93 Wn.2d 567, 611 P.2d 741 (1980), helps 

to answer the question of whether the telecommunications aspect of Click! is a public utility.  Christie 

Decl., Ex. D.  Respectfully, Issaquah is not helpful or instructive in this case, and if the Court is going to 

construe Issaquah in this case, then it must harmonize that interpretation with binding precedent from the 

Supreme Court in Bremerton Municipal League v. Bremer.  As an initial matter, Issaquah did not interpret or 

construe the actual statute at issue in this case.  Issaquah interpreted Chapters 35A.90 and 35.92 RCW3.  

 
3 RCW 35.92’s express grant of power to exercise specific utilities does not shed any light on the meaning of public utility 
in RCW 35.94.  
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Bremer, on the other hand, actually interpreted RRS § 9512—the historical statute that controls the 

meaning of modern-day Chapter 35.94 RCW.  Bremer, therefore, is the controlling authority on the 

interpretation of RCW 35.94, not Issaquah.  And Bremer establishes definitively that monopoly 

characteristics are not required for something to be a public utility under RCW 35.94.  

 In Bremer, the court found that a municipal wharf was a “public utility” for purposes of RRS § 

9512.  Bremer, 15 Wn.2d at 237.  The municipal wharf was located directly next to a private wharf operated 

by the plaintiff, Bremer.  Id. at 232–33.  Notwithstanding that fact, the court determined that the municipal 

wharf was a “public utility” under RRS § 9512.  Id. at 237.  Put simply, if being a monopoly were an 

essential requirement to being a public utility under RCW 35.94, then the Bremer court could not have 

determined that the municipal wharf was a public utility because it had direct, next-door, private 

competition.  Based on Bremer alone, it is clear that a public utility does not have to be a monopoly.  As 

explained above, the Bremer Court tells us that the statute simply applies to “any kind of utility in whose 

operations the public has an interest.”  Bremer, 15 Wn.2d 231, 237 (1942).  Similarly, Issaquah does not 

stand for the proposition that a public utility must be a monopoly either.  The Issaquah court never 

mentioned nor discussed the word monopoly.     
 

E. The Court Should Consider both the Physical Infrastructure and the Services Provided 
Therewith When Deciding Whether Click! is a Public Utility Under Chapter 35.94 RCW 
and Section 4.6 of the Tacoma City Charter. 

Click! is a hybrid fiber coaxial telecommunications system comprised of physical components, 

which as of 2014 included 1,426 miles of coaxial lines and 369 miles of fiber.  Grifo Decl. Part One, Ex. 

56; Ex. 7.  This physical infrastructure has allowed the City to make essential telecommunications services 

available directly to the public4 to provide the people of Tacoma with essential public services.  The 

Covid-19 pandemic highlighted the essential need for broadband telecommunication services, and even 

resulted in the creation of the Governor of Washington’s Statewide Broadband Office.  RCW 43.330.532.  

 
4 Consistent with 47 USC § 153(53) (defining telecommunications services). 
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This office was created to “encourage, foster, develop, and improve affordable, quality broadband within 

the state in order to: (a) drive job creation, promote innovation, improve economic vitality, and expand 

markets for Washington business; (b) serve the ongoing and growing needs of Washington’s education 

systems, health care systems, public safety systems, transportation systems, industries and businesses, 

governmental operations, and citizens; and (c) improve broadband accessibility for unserved communities 

and populations.”  RCW 43.330.532.  The Washington State legislature specifically found:  

Findings—2019 c 365: "The legislature finds that: 
(1) Access to broadband is critical to full participation in society and the modern 
economy; 
(2) Increasing broadband access to unserved areas of the state serves a fundamental 
governmental purpose and function and provides a public benefit to the citizens of 
Washington by enabling access to health care, education, and essential services, 
providing economic opportunities, and enhancing public health and safety; 
(3) Achieving affordable and quality broadband access for all Washingtonians will 
require additional and sustained investment, research, local and community 
participation, and partnerships between private, public, and nonprofit entities; 
(4) The federal communications commission has adopted a national broadband plan 
that includes recommendations directed to federal, state, and local governments, 
including recommendations to: 
(a) Design policies to ensure robust competition and maximize consumer welfare, 
innovation, and investment; 
(b) Ensure efficient allocation and management of assets that the government controls 
or influences to encourage network upgrades and competitive entry; 
(c) Reform current universal service mechanisms to support deployment in high-cost 
areas, ensuring that low-income Americans can afford broadband, and supporting 
efforts to boost adoption and utilization; and 
(d) Reform laws, policies, standards, and incentives to maximize the benefits of 
broadband in sectors that government influences significantly, such as public 
education, health care, and government operations; 
(5) Extensive investments have been made by the telecommunications industry and 
the public sector, as well as policies and programs adopted to provide affordable 
broadband services throughout the state, that will provide a foundation to build a 
comprehensive statewide framework for additional actions needed to advance the 
state's broadband goals; and 
(6) Providing additional funding mechanisms to increase broadband access in 
unserved areas is in the best interest of the state. To that end, this act establishes a 
grant and loan program that will support the extension of broadband infrastructure to 
unserved areas. To ensure this program primarily serves the public interest, the 
legislature intends that any grant or loan provided to a private entity under this 
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program must be conditioned on a guarantee that the asset or infrastructure to be 
developed will be maintained for public use for a period of at least fifteen years.  

 
2019 Ch. 365 § 1.  Furthermore, the goals of the Broadband Office are as follows: 

It is a goal of the state of Washington that: 

(1) By 2024, all Washington businesses and residences have access to high-
speed broadband that provides minimum download speeds of at least twenty-five 
megabits per second and minimum upload speeds of at least three megabits per 
second; 

(2) By 2026, all Washington communities have access to at least one gigabit 
per second symmetrical broadband service at anchor institutions like schools, 
hospitals, libraries, and government buildings; and 

(3) By 2028, all Washington businesses and residences have access to at least 
one provider of broadband with download speeds of at least one hundred fifty 
megabits per second and upload speeds of at least one hundred fifty megabits per 
second. 

 
RCW 43.330.536.  The City of Tacoma was well on its way to providing its citizens with this important 

public utility.  That the City of Tacoma had the foresight decades ago to construct its own 

Telecommunications System, which was designed to accomplish the same goals now espoused by the 

state legislature is incredible.  The City invested tremendous resources to create a state-of-the-art 

municipal telecommunications system, which system is still providing the exact same services today 

that it was when it was under the operation and control of the City.  Not only is the physical plant of 

Click! a public utility for the purposes of Chapter 35.94 RCW and Section 4.6 of the Charter, but so 

are the services that were (and still are) provided on the physical infrastructure.  See, 43.330.532.   

F. The City Has Admitted at Least One of the Issues Raised in this Case was Never 
Considered by Judge Speir, and Therefore This Case Cannot be Barred by the Doctrine 
of Res Judicata. 

 
There is limited case law defining when the subject matter of related cases differs.  Weaver v. City 

of Everett, 194 Wn.2d 464, 450 P.3d 177, 185 (2019).  The Supreme Court has “repeatedly held that ‘the 

same subject matter is not necessarily implicated in cases involving the same facts.”  Id.  In this case the 

Court and the City have both acknowledged the consideration of new issues in this case: 
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The Court: … I don’t know that the issues are identical between what Judge Spier and 
what I did or what I am being asked to do.  At this point in time, I will deny the motion. 
Mr. Parker [counsel for the City]: Your Honor, we would suggest that the Gateway 
[meter] issue was never addressed, to our knowledge – to the best of our knowledge, the 
Gateway [meter] issue was never addressed by the Superior Court.  

 
Christie Decl., Ex. D (page 19).  Since Judge Spier never considered the Gateway or any other meters, 

and the functions that those meters served, and since the City has admitted there is no concurrence of 

identity with respect to the issues raised before Judge Spier and in this case, the Court should deny the 

City’s Motion for Summary Judgment with prejudice.  Moreover, Washington Courts do not always apply 

res judicata even when the proponent of the application fulfills all elements of the doctrine.  Courts may 

reject the bar when the circumstances behind the case do not serve the doctrine’s purposes.”  Reeves v. 

Mason County, 509 P.3d 859, 869 (2022) (quoting public policy exception to cities who were parties to 

successive declaratory judgment actions regarding statutory term of “prisoners of municipalities.”).  Here, 

the Court should not apply the doctrine of res judicata5 to bar the important public policy issues 

surrounding the preservation of a citizen’s right to vote, and the public’s right to prevent the wrongful 

disposition of a public utility asset based on the whims of one slate of elected officials, which are just a 

couple of the important issues raised by the Plaintiffs in this case.   

IV. CONCLUSION 

 For all the above reasons and those in the record, Plaintiff Anderson respectfully requests this 

Court deny the City’s Motion for Summary Judgment and grant the Plaintiffs’ Motions for Partial 

Summary Judgment in their entirety. 
    
 DATED this 22nd day of August 2022. 
 

THE LAW OFFICE OF JAMES P. GRIFO, LLC 
 

 
5 Plaintiff Anderson questions whether the equitable doctrine of res judicata, which was applied solely to common law 
claims for centuries can be properly applied to the statutory claims in this case.  See, Weaver v. City of Everett, 421 P.3d 
1013 (2018). 
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James P. Grifo, WSBA No. 45192 
Attorney for Plaintiff Anderson 
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The Honorable Judge Bryan Chushcoff 
Department 4 
Hearing Date: August 26, 2022 at 9:00 a.m. 
 
 
 
 
 
 
 
 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

 
 
MITCHELL SHOOK,  
 

Plaintiff, 
 
 v. 
 
CITY OF TACOMA,  
 

Defendant. 

  
NO. 19-2-07135-0 
 
DECLARATION OF SERVICE 

 
THOMAS McCARTHY and CHRISTOPHER 
T. ANDERSON, 
 

Plaintiffs, 
 

v. 
 
CITY OF TACOMA, 
 

Defendant. 

  

I, James P. Grifo, hereby declare as follows: 

1. I am the attorney of record for Plaintiff Christopher T. Anderson in the above-captioned matter. 

2. On August 22, 2022, I caused a true and correct copy of Plaintiff Anderson’s Reply in Support 

of Anderson’s Motion for Partial Summary Judgment to be served via electronic mail to Robert Christie, 

Esq., Defendant’s counsel of record, at bob@christielawgroup.com, and to Thomas McCarthy, 

representing himself pro se, at tmccarthy253@gmail.com.  

 I certify and declare under penalty of perjury under the laws of the State of Washington that the 
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foregoing is true and correct. 

 
 Signed this 22nd day of August 2022. 
 
 
 
 __________________________ 
 James P. Grifo, WSBA No. 45192 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

 

 

MITCHELL SHOOK, 

 

                                    Plaintiffs, 
 

    v. 

 

CITY OF TACOMA, 

 

                                  Defendant. 

 

No.  19-2-07135-0 

 

DEFENDANT CITY OF 

TACOMA’S REPLY IN SUPPORT 

OF MOTION FOR SUMMARY 

JUDGMENT 

  

 

THOMAS MCCARTHY and CHRISTOPHER 

T. ANDERSON, 

 

                                    Plaintiffs, 
 

    v. 

 

CITY OF TACOMA, 

 

                                  Defendant. 

 

Noted for Consideration: 

August 26, 2022 

Oral Argument Requested 

 

 

 

Defendant City of Tacoma respectfully requests this Court grant the City’s motion for 

summary judgment. Plaintiffs Anderson and McCarthy make several factually and legally incorrect 

arguments as to why the City’s motion should be denied: (1) applying res judicata would be to deny 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

August 22 2022 2:31 PM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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Plaintiffs their day in court and their due process rights, (2) the Shook/Bowman suit involved different 

parties than the current case because Mr. Shook and Mr. Bowman did not bring their lawsuit as 

general taxpayers, and (3) Coates v. City of Tacoma, 11 Wn. App.2d 688, 457 P.3d 1160 (2019) does 

not apply to this case. The record and the law do not support any of these arguments. Further, and as 

explained in the City’s motion to strike, Plaintiffs have failed to file admissible evidence to support 

their responses. This Complaint should be dismissed with prejudice.  

I. Application of Res Judicata Will Not Work an Injustice on the Plaintiffs nor Deny Them 

Their Day in Court or Due Process Rights.  

 

Plaintiffs assert that the application of res judicata is inequitable and will deny them their day 

in Court. Plaintiffs ignore how this case has been ongoing since 2019, and they have had ample time 

to move their case forward in the three years since. Indeed, Plaintiff Anderson only filed his motion 

for partial summary judgment after this Court issued a notice for dismissal for want of prosecution on 

April 11, 2022 because no action had been taken by Plaintiffs in twelve months. Further, Plaintiffs’ 

assertions that litigating in federal court was somehow unfair is belied by the fact both Anderson and 

McCarthy filed a motion for a temporary restraining order in federal court raising the same arguments 

asserted in their motions before the Court. Not only did both Plaintiffs litigate in federal court, but 

McCarthy and Anderson easily could have filed motions to intervene in cause number 19-2-11506-3 

before Judge Spier. See CR 24; see also Columbia Gorge Audubon Society v. Klickitat County, 98 

Wn. App. 618, 623, 989 P.2d 1260 (1999) (the requirements of CR 24 are “liberally construed to 

favor intervention.”) Any suggestion these Plaintiffs have been “sidelined” during the course of 

litigation is not supported by the record or the law.  

As laid out in the City’s motion for summary judgment, Judge Spier already decided all of 

2663



 

 
DEFENDANT CITY OF TACOMA’S REPLY 

IN SUPPORT OF MOTION FOR SUMMARY 

JUDGMENT - 3 (19-2-07135-0)  

 

CHRISTIE LAW GROUP, PLLC 
2100 WESTLAKE AVENUE N., SUITE 206 

SEATTLE, WA 98109 

206-957-9669 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 

 

 

 

these issues in this lawsuit when she granted the City’s Motion for Summary Judgment in cause 

number 19-2-11506-3. The purpose of res judicata is to avoid inconsistent judgments and repetitive 

litigation, protect the integrity and resources of the judicial system, and permit successful and 

interested parties to rely on final judgement. Reeves v. Mason County, 22 Wn. App.2d 99, 116, 

509 P.3d 859 (2022). Allowing Plaintiffs’ lawsuit to proceed when Judge Spier has already issued 

a final decision on the issues Plaintiffs raise would undermine all of the goals of res judicata. See 

also Emeson v. Dep’t of Corrections, 194 Wn. App. 617, 626, 376 P.3d 430 (2016) (for the 

purposes of res judicata, “[a] grant of summary judgment at a prior proceeding is considered a 

final judgment on the merits.”) The only reason this Court did not grant the City’s prior motion 

for summary judgment arguing res judicata was because of the Court’s concerns about the smart 

meter programs. But as discussed in the City’s motion, those concerns have now been addressed. 

Accordingly, the City’s motion for summary judgment should be granted and this case should be 

dismissed with prejudice.  

II. All of the Elements of Res Judicata Have Been Established.  

Plaintiff Anderson also asserts the third and fourth elements of res judicata, “persons and 

parties,” and “the quality of the persons for or against whom the claim is made.” Eugster v. 

Washington State Bar Ass'n, 198 Wn. App. 758, 786, 397 P.3d 131 (2017). This argument rests on 

the notion Mr. McCarthy and Mr. Anderson brought their claims as citizen taxpayers, while Mr. 

Shook and Mr. Bowman brought their claims for personal business interests. However, this 

argument is contradicted by Plaintiff’s own allegations. Paragraph 1.1 of of Mr. Bowman’s 

complaint in Pierce County cause number 19-2-11506-3 states: 

[Bowman] is a resident of the city of Tacoma, county of Pierce, state of Washington. 
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Mr. Bowman is a residential customer and ratepayer of Tacoma Power. Mr. Bowman 

also subscribes to residential Internet access over Click! Network. 

 

Similarly, paragraphs 1.1 and 1.2 of the Complaint in this case describes Mr. McCarthy and 

Mr. Anderson as: 

[McCarthy] is a resident of the city of Tacoma, county of Pierce, state of Washington. 

Mr. McCarthy is a residential customer and ratepayer of Tacoma Power. Mr. 

McCarthy also subscribes to residential Internet access over Click! Network. 

 

[Anderson] is a resident of the city of Tacoma, county of Pierce, state of Washington. 

Mr. Anderson is a residential customer and ratepayer of Tacoma Power. Mr. Anderson 

also subscribes to residential Internet access over Click! Network. 

 

Mr. McCarthy’s and Mr. Anderson’s own allegations show how elements three and four of 

res judicata are satisfied here. McCarthy, Anderson, and Bowman all asserted the same legal interests 

as citizens of the State. Snyder v. Munro, 106 Wn.2d 380, 383–84, 721 P.2d 962 (1986); In Re 

Coday, 156 Wn.2d 485, 501 130 P.3d 809 (2006); see also City of Tacoma v. Taxpayers of 

Tacoma, 357 U.S. 320, 340–41, 78 S. Ct. 1209, 2 L. Ed. 2d 1345 (1958). Further, Plaintiff 

Anderson’s argument that res judicata can only be applied to subsequent actions based on date of 

filing ignores how a res judicata analysis looks to prior judgments, not filing dates. E.g. Reeves, 

22 Wn. App.2d at 116; Eugster v. Washington State Bar Ass'n, 198 Wn. App. 758, 786, 397 P.3d 

131 (2017); Rains v. State, 100 Wn.2d 660, 663, 674 P.2d 165 (1983); Berschauer Phillips 

Construction Co. v. Mutual of Enumclaw Insurance Co., 175 Wn. App. 222, 227-28, 308 P.3d 681 

(2013). Robotic adherence to chronology of filing dates would elevate form over substance and 

undermine the purposes of res judicata. As discussed above and in the City’s motion, all four 

elements of res judicata have been established, and the Court should dismiss this case with 

prejudice.  

2665



 

 
DEFENDANT CITY OF TACOMA’S REPLY 

IN SUPPORT OF MOTION FOR SUMMARY 

JUDGMENT - 5 (19-2-07135-0)  

 

CHRISTIE LAW GROUP, PLLC 
2100 WESTLAKE AVENUE N., SUITE 206 

SEATTLE, WA 98109 

206-957-9669 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 

 

 

 

III. Coates v. City of Tacoma is Binding Precedent That is Directly On-Point for the Issues 

Raised in this Case. 

 

McCarthy’s and Anderson’s lawsuit is premised on the idea that Click! is a utility in itself, 

not just a component of the City’s electrical grid. This very question was addressed in Coates and the 

Court of Appeals held that Click! was not a separate utility but was only a “betterment” of Tacoma 

Power. 11 Wn. App.2d at 697-98. Thus, any argument by Plaintiffs that Click! is a separate utility 

from the City’s electrical grid is foreclosed by Coates. Without the ability to make this argument, 

Plaintiffs cannot overcome the fact that Click!’s assets and excess capacity were surplus and not 

essential to the City’s needs, so the public vote requirements of RCW 35.94.040 and Tacoma City 

Charter Section 4.6 were not triggered. See Decl. of Tenzin Gyalsten; Supp. Decl of Tenzin Gyalsten. 

As such, this case should be dismissed with prejudice.  

Respectfully submitted this 22nd day of August, 2022. 

CHRISTIE LAW GROUP, PLLC 
 

By: /s/Robert L. Christie    

ROBERT L. CHRISTIE, WSBA #10895 

STUART A. CASSEL, WSBA #49808 

Attorneys for Defendant City of Tacoma 

2100 Westlake Avenue N., Suite 206  

Seattle, WA  98109  

Phone: 206-957-9669   

Email: bob@christielawgroup.com 

                 stu@christielawgroup.com 

 

WILLIAM C. FOSBRE, City Attorney 
 

By: /s/Christopher D. Bacha    

CHRISTOPHER D. BACHA, WSBA #16714 

Attorneys for Defendant City of Tacoma 

Office of the City Attorney 

Department of Public Utilities 

3628 South 35th Street, P.O. Box 11007  

Phone: 253-502-8348 

Email: cbacha@ci.tacoma.wa.us 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on August 22, 2022, I electronically filed the foregoing with the Clerk 

of the Court using the LINX system.  I also hereby certify that I have mailed by US Postal Service 

the document to the following non-LINX participants: 
 

Thomas McCarthy 

801 S. Cushman Avenue 

Tacoma, WA 98405 

Email: Tmccarthy253@gmail.com; 

Plaintiff Pro Se 

 

James P. Grifo, WSBA #45192 

The Law Office of James P. Grifo, LLC, 

164 Dougherty Lane, Friday Harbor, WA 98250, 

Email: jpg@grifolaw.com; 

Attorney for Plaintiff Christopher T. Anderson 

 

 

CHRISTIE LAW GROUP, PLLC 

 

 

By: /s/Robert L. Christie    

ROBERT L. CHRISTIE, WSBA #10895 

STUART A. CASSEL, WSBA #49808 

Attorneys for Defendant City of Tacoma 

2100 Westlake Avenue N., Suite 206 

Seattle, WA  98109 

Telephone: (206) 957-9669 

Facsimile: (206) 352-7875 

Email:  bob@christielawgroup.com 

          stu@christielawgroup.com  
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  THE HONORABLE JUDGE BRIAN CHUSHCOFF 
  Hearing Date: August 26, 2022  
 

   IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

 
 
MITCHELL SHOOK,        
                                                   Plaintiff Pro Se, 
 
 
            v. 
 
CITY OF TACOMA, 
 
                                                  Defendant. 

  
 

NO. 19-2-07135-0 
 
 
PLAINTIFF MCCARTHY’S REPLY TO 
DEFENDANT CITY OF TACOMA’S 
RESPONSE TO MCCARTHY’S MOTION 
FOR SUMMARY JUDGEMENT. 

 
THOMAS MCCARTHY; and 
CHRISTOPHER T. ANDERSON,  
 
                                                   Plaintiffs, 
 v. 
 
CITY OF TACOMA,  
 
                                                   Defendant. 

  

 

I. RELIEF REQUESTED 

Plaintiff McCarthy (“McCarthy”) requests that this Court deny Defendant City of Tacoma’s 

Motion for Summary Judgment and grant Plaintiffs’ Motions for Summary Judgment. 

II. EVIDENCE RELIED UPON 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

August 22 2022 4:11 PM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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Plaintiff McCarthy’s Reply To Defendant’s Response 

This motion is based on the pleadings and papers already on record in this case, the filings 

pertaining to the motions for summary judgment in the City of Tacoma v. Taxpayers and Ratepayers of 

Tacoma, under cause number 96-2-09938-0, and the filings pertaining to the motions for summary 

judgment the Bowman v. City of Tacoma case under cause number 19-2-11506-3. 

III. RESTATEMENT OF ISSUES PRESENTED 

The following issues are presented for resolution by the Court: 

1. When a municipal Public Utility Ordinance establishes a Telecommunication System for 

the “public interest, welfare, convenience and necessity” to provide a “public service” and 

“public benefit,” to make telecommunications services available directly to the public, must that 

System be considered a “utility system” or “part thereof” and subject to the public vote 

requirements of City Charter § 4.6 and RCW 35.92 ? (Yes). 

2. Does a plain reading of Ordinance 25930 support the conclusion that Tacoma City 

Council created a “utility system”, or parts thereof, to provide “effective public utility service” 

as the term “utility service” is intended in City Charter § 4.6 and/or RCW 35.92? (Yes). 

3. Does regulation of “telecommunications” under Title 80 RCW “PUBLIC UTILITIES” 

demonstrate legislative intent for telecommunications services to be considered a “public utility 

service” under the RCW in Washington State ? (Yes). 

4. Does RCW 80.04.010(23)’s definition of a "Public Service Company" as including 

“every gas company, electrical company, telecommunications company, wastewater company, 

and water company” demonstrate legislative intent for TPU’s telecommunication system to be 

considered a “public utility” under Washington state laws? (Yes). 

5. Does RCW 80.04.010(28)’s definition of "Telecommunications Company" as including 

“every corporation, company, association, joint stock association, partnership and person, . . . 

and every city or town owning, operating or managing any facilities used to provide 

telecommunications for hire, sale, or resale to the general public within this state” demonstrate 
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Plaintiff McCarthy’s Reply To Defendant’s Response 

clear legislative intent compelling a designation of City’s telecommunications service as a 

“public utility service” under Washington State’s RCW ? (Yes).  

6. Does Federal Code Title 47 U.S.C. Sec 153 (53) distinguish “Telecommunications 

Services,” from “Cable TV Services” as defined under Title 47 U.S. Code § 522 (6)? (Yes). 

7. Does State Code RCW 35.99.010(7) distinguish “Telecommunications Services,” from 

“Cable Television Services” as defined under RCW 35.99.010(1) ? (Yes). 

8. Does Tacoma City Code TMC 16B.01.030 (U)(V)(W) distinguish “Telecommunications 

Services,” from “Cable Services” as defined under  TMC 16B.01.030 (C) ? (Yes). 

9. Is a modern telecommunications system distinguishable from a cable tv system and does 

Issaquah v. Teleprompter have any bearing on the City’s right to create, declare surplus, or 

dispose of a municipal utility’s fiber optic Telecommunications System without a vote of the 

citizens under City Charter § 4.6 and/or RCW 35.92? (No). 

10. Is “television” but one of many services or types of “information” that can be delivered 

over a modern telecommunications system? (Yes). 

11. Was TPUs telecommunications system originally established as a “public service,” for a 

public utility purpose, “necessary,” to provide a “public benefit” of making modern 

telecommunications services available for hire, sale, or resale to the general public? (Yes)  

12. Does a municipal telecommunications system established to provide a “public service” 

and “public benefit,” by making telecommunications services available directly to the public, 

provide “utility service” as intended by City Charter § 4.6 and RCW 35.92 ? (Yes).  

13. Did Ordinance #25930, authorizing TPU’s funding with utility “Revenue Bonds” for:  
“Establishment of a Telecommunication System. The City hereby 
creates a separate system of the City's Light Division to be known as 
the telecommunications system (the "Telecommunications System"). 
The public interest, welfare, convenience and necessity require the 
creation of the Telecommunications System, contemplated by the plan 
adopted by Section 2.2 hereof, for the purposes set forth in Exhibit A”  

create a “utility system,” or parts thereof, providing “utility services” as the term “utility” is 

intended in Charter § 4.6 and RCW 35.92? (Yes). 
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Plaintiff McCarthy’s Reply To Defendant’s Response 

14. Did TPU’s Telecommunications System deliver broadband internet and data transport 

services to ratepayers for over 20 years, under the direct operational control of the TPU Board 

and Tacoma Power management, with rates set by Tacoma City Council under authority of the 

Tacoma Municipal Code [TMC] Title 12 – Utilities ? (Yes). 

15. Has TPU’s publicly owned Telecommunications System been privatized and separated 

from TPU’s operational control, and is that control, including setting rates, now solely vested in 

the private company, Rainier Connect (“Rainier”), under the “separation agreements”, i.e. the 

Asset Purchase Agreement (APA) and Indefeasible Right of Use (IRU) agreement? (Yes). 

16. Since transfer of operational control to Rainier, does the System still provide continued 

effective public broadband internet and data transport services to TPU ratepayers? (Yes). 

17. Is Rainier using the System to continue providing these same telecommunications 

services to the same customers, TPU’s ratepayers, post privatization and separation? (Yes). 

18. Is TPU’s Telecommunication System still “useful,” and continuing to provide the very 

same public service benefits, to the very same ratepayers, for which it was created? (Yes). 

19. Does the IRU provide TPU with a reversionary interest in the Telecommunications 

System requiring Rainier to return the System’s underlying physical fiber plant and all rights in 

the System’s IP addresses, Click! brand name, physical plant facilities, coax cables, conduit, 

easements, public right of way, communication and signal lines, usage of hub facilities, 

equipment cabinets, equipment poles, wires, lines, cables, equipment, braces, guys, anchors, 

vaults, and all attachments, appurtenances, and appliances necessary or incidental to the 

distribution and use of telecommunications services? (Yes). 

20. Do the reversionary requirements in the IRU demonstrate such telecommunication 

system assets, originally acquired for public utility purposes, are still useful in providing 

continued public utility service and are in fact continuing to serve an effective public purpose, 

and are therefore not surplus under City Charter § 4.6 and/or RCW 35.92? (Yes).  
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21. Can valuable assets be considered “surplus” under Charter § 4.6 and RCW 35.92 when 

the agreement separating the public’s interest in those assets [the IRU] also requires the return 

of those same valuable assets upon termination of the agreement? (No).  

22. Is City Council’s surplus declaration of TPU’s telecommunications system ultra vires 

and contrary to law under RCW 35.94.040 or City Charter § 4.6 ? (Yes).  

23. Prior to approving the APA and IRU and transferring operation control over the System 

to Rainier, did City seek approval from voters of the city by submitting the matter of the 

System’s disposal to a vote as required under City Charter § 4.6 or RCW 35.92,? (No).  

24. Where the mode of contracting for the separation of useful, in service, public utility 

assets, requires an approving public vote under City Charter or State statue, can any other mode 

be substituted to bind the City to a contract for the conveyance of such utility assets? (No) 

25. Without an approving vote of the people on the disposal of their useful utility assets, as 

required under City Charter § 4.6 or RCW 35.92, did City Council have legal authority to 

execute the APA and IRU divesting TPU’s municipal telecommunication system (No). 

26. Did City Council exceed its legal authority by conveying operational control over TPU’s 

telecom system to Rainier prior to obtaining an approving public vote as required under RCW 

35.94.040 or City Charter § 4.6 ? (Yes).  

27. Is City Council’s separation of useful public utility assets, by conveying them to Rainier 

for a period of 20 years, without a public vote Charter § 4.6, necessarily ultra vires? (Yes) 

28. Is an ultra vires contract void ab initio? (Yes). 

29. Is Res judicata an equitable doctrine that must not be applied so rigidly as to work an 

injustice, or defeat important public policy goals of protecting public utility assets from 

collusion, fraud, favoritism, corruption, extravagance, and improvidence by public officials, 

officers and servants of the city ? (Yes).   

IV. BACKGROUND  

Click! Network, A Municipal Telecommunication System Born In Controversy. 
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 In 1996 the City established the nation’s first municipal broadband telecommunications 

system, Click! Network. It was both revolutionary and divisive. 1 Click! created competition in an 

industry dominated by monopolistic incumbents. Offering lower rates, faster internet speeds and a 

choice of providers over a competitive open access system, the City touted the Systems’ virtues by 

promoting Tacoma as “America’s #1 Wired City.”2  Incumbent monopolists, in large and small 

localities (Rainier among them), were publicly hostile, organizing efforts and conspiring to kill off 

the upstart municipal competitor. Tacoma Power Superintendent at the time, Mr. Steve Klein, 

described the opposition in those early days of Click! Network, in his 2017, deposition taken by 

Plaintiff’s attorney, David Jurca, in Coates v Tacoma 11 Wn. App. 2d 688; 2019: 

(Klein) A. My sense -- and this is my sense when I was there, and it's 
fairly accurate -- is the people in Click were wonderful. The service was 
wonderful.· It was a local utility trying to do and doing good.·How do 
you attack something like that?·And so basically the opposition came up 
with, well, how do you attack it?·You make people feel like they're being 
ripped off. And so every so many years, this theme would build up again, 
and here -- here it was again.  
(Jurca) Q.·When you refer to the local politicians, are you referring to 
people on the city council? 
(Klein) A.·Yes. 
(Jurca)  Q. Okay.·Anyone in particular or . . . 
(Klein) A.·I would say, for the most part, the ones that were the most 
negative were Kevin Phelps and Michael Crowley.· But they were very 
influential, and so they were able to oftentimes get others to -- to join 
them, but they were the two main individuals.· And they also were -- kept 
in touch with Leo Hendery and AT&T then and that sort of thing.3 

see 5/18/22 Grifo Decl Part 2, Ex. 74, Pg. 398/499.  

Mr. Brian "Skip" Haynes, operator of incumbent telecom company Rainier Connect, who 

ironically now has full operational control over Click!, was another vocal opponent of Click! at the 
 

1 5/16/22, Grifo Decl. 1, Ex. 47, Pg. 804/932 Editorial on Rainier’s opposition to creation of Click!. 
2 See 5/18/22 Decl. of Grifo Part 2, Ex. 71, Pg. 313/499 Price Waterhouse Cooper’s Summary on Click! 
Performance “you have provided the substance to the reality of Tacoma, America's #1 Wired City.” 
3 Michael Crowley’s opposition continued thru 2019, as he was a co-plaintiff in Coates v Tacoma 11 
Wn. App. 2d 688; 457 P.3d 1160; 2019, a case that attempted to derail Click! by accusing Click! of 
violating the accountancy act.  Interestingly, Leo Hendery [the owner of TCI . . . which became 
Comcast in Tacoma] and Mike Crowley attended high school together at Bellarmine Prep, see Mr. 
Klein’s deposition, in the 5/18/22 Decl. of Grifo Part Two at Pg 395/499.The cozy and insular nature of 
the Tacoma political establishment is well known and it is public knowledge that Judge Speir’s sister 
Tiffany Speir is a long-time associate of Mr. Crowley’s, having worked closely with Mr. Crowley at 
Master Builders Association in Tacoma for many years. See  8/22/22 Decl. of McCarthy, Ex. F 
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Plaintiff McCarthy’s Reply To Defendant’s Response 

time. Mr. Haynes even authored an Op-Ed piece for The News Tribune arguing government had 

no business competing with private telecom companies. see Grifo Decl. Part One, 5/18/22, Ex. 47, 

Pg. 804/932, a 2008 News Tribune article, “From Critic of Click! to Business Partner” 

To curry favor for privatization, Rainier’s principals provided large campaign contributions 

supporting Tacoma’s Mayor Woodards, who subsequently guided the Council and personally 

voted for surplusing Click!, and approving the APA and IRU transferring Click! operational 

control to Rainier Connect. see 5/18/22Grifo Decl. Part One, Ex. 47(a)(b), Pg. 804/932.  

The tireless political and legal maneuvering by monopolist telecom operators and their 

lobbyist lackeys, to prevent municipal telecommunication competition is nothing new. It’s 

common knowledge that incumbent telecommunications providers protect their market share by 

seeking to prevent creation of such municipal networks. 

Municipal utilities threaten incumbent’s monopoly profits, and municipal operation of 

telecommunication systems remains controversial across our nation today. 4 5 Consider the 

Institute for Local Self Reliance’s paper, “Comcast Spends Big on Local Elections: Would 

Lose Millions in Revenue from Real Broadband Competition” see Grifo Ex. 69: 

Comcast has a lot to lose from a competitive market in broadband Internet 
access. The cable firm is often the only option for broadband Internet access as 
defined by the Federal Communications Commission today. Comcast faces no 
competition in four out of ten census blocks where it offers broadband service 
and in 73 percent of the blocks that have competition, there is only one other 
option. The cable giant joined incumbent telephone company CenturyLink in 
Seattle with a $50,000 donation to their preferred candidate, who just happens to 
oppose a municipal fiber network  
 
A few tens of thousands of dollars is a small price to pay to secure tens of 

millions in monopoly profits per year. Massive firms monopolizing single 
industries threatens our political system because of the large incentive they have 
to protect their turf. They can justify spending more single-handedly to influence 
elected officials than all sides typically spend in a campaign. And campaign 

 
4 5/18/22 Decl. Grifo, Ex. 69(a), Broad-Banned: The FCC’s Preemption of State Limits on Municipal 
Broadband, Vol. 68 Emory L.J. 407 (2018). Municipal utilities threaten incumbent monopoly’s 
(“Broadband Trust”). profits. This Trust lobbies fiercely to preserve entrenched cartel market power.  
5 Nineteen states have laws restricting municipalities from establishing telecommunication utilities. The 
Supreme Court confirmed state authority to preempt municipal competition in Nixon v. Mo. Mun. 
League, 541 U.S. 125, 140–41 (2004). The FCC attempted to preempt such state laws, but was overruled 
in Tennessee v. FCC, 832 F.3d 597, 610 (6th Cir. 2016). 
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expenditures are only one of many tools firms like Comcast use to protect their 
business from competition. Comcast also has regular access to decisionmakers 
via direct meetings, trade associations, and via their “philanthropic” pursuits. 

see ILSR’s paper, 5/18/22 Decl. of Grifo Part Two, Ex. 69, Pg. 187/499 ) 

The Click! controversy is another chapter in the never-ending sage of monopoly interests 

seeking to eliminate competition and preserve anticompetitive cartel control thru political influence. 

The vast influence and endless political payola of monopolist incumbents, has succeeded 

in sidelining Click! as an open access municipal competitor and silenced all attempts by the 

public to secure their rightful vote in protecting their municipal telecom system from illegal 

privatization. No full, fair and final determination of the right to vote has been made. Mr. 

Shook’s settlement, for financial necessity, cut short any appeal that might have determined the 

issue, and his negotiated settlement did not fully and fairly determine Mr. McCarthy’s (or the 

Tacoma electorates’) right to vote on disposal of their public utility.  

Public policy issues in this case are of far-reaching importance. The prevention of collusion, 

fraud, favoritism, corruption, extravagance, and improvidence on the part of public officials, 

officers and servants of the city, along with the public’s right to vote on such issue must be fully 

and fairly litigated to a final decision on the merits, inclusive of McCarthy’s right to the appellate 

review process. If a fully functional state-of-the-art public utility System, such as Click!, can be 

disposed of by an illegal designation of “surplus,” then no utility is safe from privatization! A 

water or power system could be wrongfully “surplused” and privatized next. Sound public policy 

and judicial integrity require protecting such public utility assets from plunder. 

V. LEGAL AUTHORITY AND ARGUMENT 

A. Click! Network Was Created as a Public Utility  
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Click! was created as a public utility, by a public utility, for the purpose of providing public 

utility services to TPU’s ratepayers. The City’s Business Plan for Click! and Ordinance #25930 

authorizing Utility Bonds to fund the System are more clear evidence: 6 7 

ORDINANCE NO. 25930 
AN ORDINANCE of the City of Tacoma, Washington establishing a 
telecommunications system as part of the Light Division, supplementing 
Ordinance No. 23514 and providing for the issuance and sale of the 
City's Electric System Revenue Bonds in the aggregate principal 
amount of not to exceed $1,000,000 to provide part of the funds 
necessary for the acquisition, construction and installation of additions 
and improvements to the telecommunications system.  
 
Establishment of a Telecommunication System. The City hereby creates 
a separate system of the City's Light Division to be known as the 
telecommunications system (the "Telecommunications System"). The 
public interest, welfare, convenience and necessity require the creation 
of the Telecommunications System, contemplated by the plan adopted 
by Section 2.2 hereof, for the purposes set forth in Exhibit A”  

Emphasis added 

Using public utility funds, the City created a “utility system” to provide “utility services” as 

the term “utility” is intended to be construed in Charter § 4.6 and RCW 35.92. No general 

government funding was used.8  
RCW Chapter 35.92 -MUNICIPAL UTILITIES, provides at RCW 35.92.070 a procedure for 
Cities to hold an election for funding utilities, unless the City has an ordinance allowing for 
acquiring, opening, or operating public utilities. (emphasis added) 

When the governing body of a city or town deems it advisable that 
the city or town purchase, acquire, or construct any such public utility, 
or make any additions and betterments thereto or extensions thereof, it 
shall ….. be submitted for ratification or rejection by majority vote of 
the voters of the city or town at a general or special election. 

(1) No submission shall be necessary: 
(b) When in the charter of a city a provision has been adopted 

authorizing the corporate authorities thereof to provide by ordinance for 
acquiring, opening, or operating any of such public utilities;  

 
6 5/16/22 Decl. of Grifo, Ex 10(a), Pg. 126/932, Ex. 10(b) Pg. 143/932 -Business Plan. 
7 5/16/22 Grifo Decl. Ex. 11, Pgs. 299 to 325 of/932, Ordinance #25930 
8 RCW 39.46.150 (b) “the public utility or system, or an addition or extension to the public utility or 
system, where the improvements, projects, or facilities financed by the revenue bonds are a portion of the 
public utility or system;” 
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The City obtained a declaratory judgement, in 1997’s City of Tacoma v. The Taxpayers and 

the Ratepayers of Tacoma, Superior Court No. 96-2-09938-0, confirming authority to construct 

Click! as a “public utility” with “utility bonds,” thereby avoiding the public vote requirement of 

RCW 35.92.070. Also, see RCW 39.46.150(3) Revenue Bonds the “Alternative method of 

issuance,” which allows City funding of a “utility” without a public vote on issuing bonds, when 

the “facilities financed by the revenue bonds are a portion of the public utility or system. Further 

clear evidence a “public utility” system was created, and that the City intended to created Click! 

as a “public utility system” to provide effective “public utility services.”  

The enabling City Ordinance #259309, and related TPU Resolutions U-3366810 and 

Resolution U-925811  all cite “public purpose,” “public benefits,” and “public interest, welfare, 

convenience and necessity.” This is fully briefed in McCarthy’s Response to Defendant’s Motion 

of Summary Judgement, beginning on page 2.  

B. Click! Operated as an Integrated Public Utility Department. 

For over 20 years TPU operated Click! Network as one of four integrated utility services, all 

operated under four distinct brands, Tacoma Water, Tacoma Power, Tacoma Rail and Click! 

Network. These operational units shared lobby space in TPU’s headquarters. See 5/16/22 Decl. 

Grifo Part 1, Ex. 42(a), Pg. 723/932, photo of the lobby at TPU headquarters in 2019.   

Besides sharing the lobby space, TPU’s four effective utility brands shared a presence on 

TPU’s website, where TPU self-describes its services, saying: “Tacoma Public Utilities Provides 

Services that are “Vital to Our Quality Of Life.” TPU lists the “vital” services as: “Our Services: 

Power, Water, Rail and Click! Network. See 5/16/22 Decl. Grifo Part 1, Ex. 1(a) 65/932. 

Click!’s wholesale telecommunication rates were set by City Council under the rules of 

Tacoma Municipal Code “Title 12 UTILITIES.” See TMC Chapter 12.13 CLICK! Network.12  

All of these facts demonstrate Click! is a “public utility,” operating a “public utility system” 

and providing a “public utility service.”  

C. By Definition Telecommunication is “Public Utility” and “Utility Service” 

 
9 5/16/22 Grifo Decl. Ex. 11, Pgs. 299 to 325 of/932,   
10 5/16/22 Grifo Decl. Ex. 10, Pgs. 121 to 296 of/932 (includes business plan). 
11 5/16/22 Grifo Decl. Ex. 11, at of 133/932.  
12 5/16/22 Grifo Decl. Ex. 8, Pg. 112/932. TMC Title 12 UTILITIES. 
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Federal Code defines Click! as a “utility.” See 47 USC § 224(a)(1), where “Utility” means: 

The term “utility” means any person who is a local exchange carrier or an 
electric, gas, water, steam, or other public utility, and who owns, or 
controls poles, ducts, conduits, or rights-of-way used, in whole or in part, 
for any wire communications.13 (Emphasis added). 

Federal Code Title 47 U.S.C. Sec 153 (53) defines “telecommunications service” as the 

offering of telecommunications for a fee directly to the public, or to such classes of users as to 

be effectively available directly to the public, regardless of the facilities used. 

RCW Title 80 defines “PUBLIC UTILITIES.” see RCW 80.04.010(23), a "Public Service 

Company" includes “every gas company, electrical company, telecommunications company, 

wastewater company, and water company.”  

RCW 80.04.010(28), a "Telecommunications Company," includes “every corporation, 

company . . . and every city or town owning, operating or managing any facilities used to 

provide telecommunications for hire, sale, or resale to the general public within this state”. 14 

Our Supreme Court defines “public utility” as a service that will “subserve a public use.” 

Winkenwerder v. City of Yakima, 52 Wn.2d 617, 328 P.2d 873, (1958). Ask, The crucial and 

final test is, does the use “does the use — utility — subserve a public purpose — does it furnish 

a natural need of the city or its citizens — does it contribute to his comfort, prosperity, or 

happiness?” Id. at 328. Compare with Bremerton Municipal League v. Bremer, 15 Wn.2d 231, 

130 P.2d 367 (1942), the court found a “public utility” was “any kind of utility in whose 

operations the public has an interest.” Bremer, at 237.  

The definition of a “utility system” is found in the plain meaning of the terms “utility” and 

“system.” Courts may also “look to standard English language dictionaries.” North Pacific Ins. 

Co. v. Christensen, 143 Wn.2d 43, 48, 17 P.3d 596 (2001). Black’s Law Dictionary’s defines 

“public utility” as, “a company that provides necessary services to the public, such as telephone 

lines and service, electricity and water.” 15  Merriam Webster provides “system” is “a regularly 

 
13 The 1996 Federal Telecommunications Act. 
14 Moreover, consider that Click! telecommunication system allows services that are the modern 
equivalent of the “telephone.” Transmitting and receiving ordinary-language messages is widely 
accomplished with VoIP service, a technology replacing traditional switched telephone technologies. 
Click! offers a “Voice Package”, or VoIP with QoS (“quality or service” features). that prioritize VOIP 
“data packets.” 5/16/19 Grifo Decl. Ex. 44, Pg. 752/932 
15 Black’s Law Dictionary Eleventh Edition 2019 P. 1859.  
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Thomas McCarthy 
801 S Cushman Ave, 
Tacoma, WA, 98405 

Plaintiff McCarthy’s Reply To Defendant’s Response 

interacting or interdependent group of items forming a unified whole.” Click! is represented by 

2156 pages in the Click Business Transaction Agreement (CBTA)16 plus the IRU. These assets 

constitute a “system.” Click! is a “Public Utility System” by the plain meaning of the term. 
D. Issaquah V. Teleprompter Provides No Definition Of “Utility” and Has No Bearing On The 

City’s Right to Declare the City’s Municipal Fiber Telecommunications System Surplus. 

Issaquah has no bearing on the City’s right to declare the City’s fiber System surplus, or on 

the right of the City to dispose of the System without a vote of the citizens under Charter § 4.6 

and RCW 35.92, because Click! is not a Cable TV System, but rather Click! is a 

“Telecommunications System.” compare RCW 35.99.010(1) with RCW 35.99.010(7). Also, 

compare Tacoma City Code TMC 16B.01.030 (U)(V)(W), defining “Telecommunications 

Services,” with TMC 16B.01.030 (C) and “Cable Services.” Finally, Title 47 U.S. Code §522 

(6), defines the term “cable service”: as: 
(A) the one-way transmission to subscribers of (i) video programming, 
or (ii) other programming service, and; (B) subscriber interaction, if 
any, which is required for the selection or use of such video 
programming or other programming service.    (emphasis added) 

Telecommunications system are “public utility systems” that provide “public utility service.”  

E.  Click!’s Ongoing Operation and Reversionary Interest Demonstrate System is Not Surplus. 

Since transfer of operational control to Rainier, the System continues to provide the same 

telecommunications services for which it was created, to the same TPU ratepayers. Moreover, 

under the terms of the IRU, TPU maintains a reversionary interest in the underlying assets of the 

Telecommunications System, requiring Rainier to return usage of the System’s physical fiber 

plant to TPU upon completion of the agreement. The IRU also compels Rainier to return all of 

the City rights to the System’s IP addresses, Click! brand17, physical telecommunications plant, 

coax cables, conduit, easements, rights of way, communication lines, hub facilities, equipment 

 
16 See 5/16/22 Decl. of Grifo, Ex. 2(b), Pg 88/932, also, Ex29, Pg. 508/932, citing the complete CBTA, a 
total 2156 pages, and referencing the 11/1/2019 Decl. of Shook, Ex. 29, in Bowman v City of Tacoma, 
Pierce County Superior Court NO. 19-2-11506-3…………… 
17 See 5/18/22 Decl. Grifo Part 3 Pg. 384/428, 4.1 Licensee acknowledges that the Marks are valid, are the 
exclusive property of Licensor, and Pg. 391/248  See 5.3 Upon termination of this Agreement, Licensee 
shall permanently discontinue all use of the Marks and refrain from using any other service mark, 
trademark, trade name, corporate name,. 
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Thomas McCarthy 
801 S Cushman Ave, 
Tacoma, WA, 98405 

Plaintiff McCarthy’s Reply To Defendant’s Response 

cabinets, poles, wires, cables, braces, guys, anchors, vaults, and all attachments, appurtenances, 

and appliances necessary or incidental to the distribution and use of telecommunications 

services.18 The IRU’s reversionary interest demonstrates the System, and its assets are not 

“surplus,” but still provide continued public utility service. As such, City Council’s surplus 

declaration of TPU’s municipal telecommunications system is ultra vires and contrary to law. 

Council has exceeded its legal authority, by authorizing execution of the APA and IRU to 

separate Click! and convey operational control to Rainier Connect prior to a public vote. 

Where the mode of contracting for such a lease, sale or conveyance of public utility assets, is 

provided under the law, no other mode can be substituted to bind the City to a contract.  

VI. CONCLUSION

Click Network’s fiber optic system continues to provide effective public utility service and 

Tacoma City Council’s surplus declaration of the System under RCW 35.94.040 is ultra vires. 

City Council is without any legal authority to bind the City to the terms of the IRU and APA 

absent a public vote under Tacoma City Charter § 4.6 and RCW 35.94.020. Execution of the 

APA and IRU is void ab initio and conveyance of Click!, a useful public utility asset, to Rainier 

for a period of 20 years is null and void. Click! assets and customers shall be returned to TPU 

until the protective public vote provides for disposal of the municipal public utility system.19 

Respectfully Submitted this 22 day of August 2022 

Thomas McCarthy 

18 5/19/22 Decl. of Grifo Part 3, Exhibit B, Pg. 265/428 The IRU requires: “The IP addresses assigned to 
Operator by Tacoma Power will continue to be proprietary to Tacoma Power. Upon termination of the 
IRU Agreement, Operator must return Tacoma Power-assigned IP addresses.”  
19 See Bremer, 237 “We are of the opinion that these sections of our statutes provide the only procedure 
by which the city can lawfully sell or lease municipal wharves.” 
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8-22-22 DECLARATION OF TOM MCCARTHY- 1 - Thomas McCarthy 
801 S Cushman Ave, 
Tacoma, WA, 98405 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

MITCHELL SHOOK, 

Plaintiff, 
       v. 

CITY OF TACOMA, 

Defendant. 

NO. 19-2- 07135-0 

8-22-22 DECLARATION AND
AFFIDAVIT OF  THOMAS
MCCARTHY

I, Tom McCarthy, hereby declare as follows: 
1. I am over the age of 18, and competent to testify to the following based upon my personal

knowledge. 

1. Attached hereto as Exhibit F and incorporated herein by this reference is a true and correct

copy an article “What became of Tacoma Click?” —which I downloaded today.

2. It is my understanding that Click! is still a relevant issue in our community and citizens often

tell me they wish Click! had not been privatized.

3. Attached hereto as Exhibit G and incorporated herein by this reference is a true and correct

copy an page from the internet, which I downloaded today from:

http://mbapierce.blogspot.com/2011/09/master-builders-association-executive.html.

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

August 22 2022 4:11 PM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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8-22-22 DECLARATION OF TOM MCCARTHY- 2 - Thomas McCarthy 
801 S Cushman Ave, 
Tacoma, WA, 98405 

I declare under the penalty of perjury under the laws of the State of Washington that the 

foregoing in true and correct. 

DATED this 22nd Day of August 2022, at Tacoma, Washington. 

    Thomas McCarthy 
AFFIDAVIT OF SERVICE 

I declare under penalty of perjury of the laws of the State of Washington that on 

August 22, 2022 I served true and correct copies of: 

1). Plaintiff McCarthy’s Reply To Defendant’s Response in the Motion For Summary 

Judgement. 

2). Plaintiff McCarthy’s 8-22-22 Declaration  

These documents were delivered via the Court’s e-serve system and additionally thru 

Email to the Attorneys for the Defendant’s Council, Robert Christie and all other attorney of 

record in the case. 

   Dated this 22 day of  August 2022 

  Tom McCarthy, Plaintiff 

2682



EXHIBIT F 

2683



���

������	
���
���������������
��������������� !"#"�$%�&'( !$')�*"�+"&#'",�%$'-"�././0�$ �$%� !& �*"1�&--"%%�$%�&'�"%%"' $&+�2 $+$ (3(�45#��45#�5#,�665#�5#,7%52',821+$%!$')9-56�:�;2)2% �<=0�./..�<>?/�&6@&)%>�A"& 2#",

BC�DEF�FGHIJ�KLKLM�NF�GII�OPQCR�PQHMFISFM�MTFCRUCV�WPHF�DUWF�UC�OHPCD�PO�MXHFFCMY�Z[EPDP�\J�]PHO�]PHOPHR̂_̀�abcd�abcdbcef�ghibjh�khlm̀�noepqrHPW�G\PQD�WURsKLKLt�WGCJ�PO�QMt�OHPW�FIFWFCDGHJ�MXEPPI�MDQRFCDM�DP�DEPMF�PO�NEP�XPQIR�NPHu�OHPW�EPWFt�\FXGWF�WPHFRFTFCRFCD�PC�DEF�UCDFHCFD�DEGC�GCJ�PO�QM�XPQIR�EGSF�UWGVUCFR�vQMD�G�OFN�WPCDEM�\FOPHFYrHPW�wPPW�WFFDUCVM�DP�PCIUCF�MXEPPIUCV�PH�MEPTTUCVt�PH�\UCVF�SURFP�MDHFGWUCVt�MDGHUCV�GD�G�MXHFFC�\FXGWF�MPWFDEUCVGIWPMD�GII�PO�QM�RUR�GIWPMD�XPCMDGCDIJYrPH�WGCJ�PO�QMt�PQH�PCIUCF�FxUMDFCXF�NGM�FXPCPWUX�PH�FSFC�WFCDGI�EFGIDE�MGISGDUPCt�OPH�PDEFHM�UD�NGM�JFD�GCPDEFH�MFD�POFCRIFMM�IFGHCUCV�XQHSFMYyQH�PCIUCF�THFMFCXF�THPSURFR�UCXPWFt�RUMDHGXDUPC�GCR�MPWFDEUCV�GTTHPxUWGDUCV�MPXUGI�UCDFHGXDUPCt�GCR�WPMD�PO�DEF�DUWFtWPMD�PO�QM�NFHF�VIGR�DP�EGSF�UDYzCR�NF�NFHF�NUIIUCV�DP�TGJ�OPH�UDYyRRIJ�FCPQVEt�\FOPHF�DEF�TGCRFWUXt�{GXPWG�EGR�UDM�PNC�XUDJsNURFt�EGHRsNUHFRt�UCDFHCFD�MJMDFWY

|} |~ |� |� |�

2684



���

������	
����

��������
�������������������
������������	
������
���
������������
��������������
��
��������� ��
��������
������!"#
��$�%
����$�&������

��$��������#
��$'�#�	

��(�&�������
���������������)����������

�*���
����	

�����	����	������
��
���
����$"+��	
,��������
�-../������,�
������������	
���������
����$�	��
��	������������
����������0
������
����
�����
1��
��������
����
��,���"2����
3�
������������	��
�������������
��,�0
�������*��
����	

�������
�������
�
�����0
�����#+��������������������
������
���
�����������
����
����������
��������
�0��
�&��������
�����	

�����
�"#
��$����
��
��������
�������
��
�����������
��������,���������
��
���
�0��
����0��
���&�4�0���
��5��
�������6����
�#���
���&�����

��
������
������
�#
��$��
����$"4�0���
��5��
�������6����
��#���
����
�
7��
�
���
�	����
��
����������
����
����
�������������
��"#
��$)��
��
�*����*�0
��,
����
��	��$���
���
���	
�
��
��#�������������
��������
����������
��&�#������)�����
��	��$��
���
��
�����	
�
��
���
�
������������
������
�"#
��$�����,
�
���
������
���������
����������
�
�-8����9/��
��
���
��
������������#�����������,
�"5���
�#
��$���������	
������
������������
�����
��
���������	
������0
��	��������)��#����#�����
"���������
�
������:/-;����
��������#����#�����
����
�
��������
�
��
������������#
��$)�������
�"<
�
����,���������������
���
����
��������,���#
��$�
���
�����
����
�������
��������
�����"������������
�
����������������=������
����
�"+����
�
����#
��$���������
�*����������
�������
���,�
��7
��
���	���
�"4���������
���������������
��������������
��
���>�
��������	����"?��
�������
�
�
�����������
�����������	���
�
����������	
������
���������������������
���������
����0
�,��
��������	
���0��
"4���
�$����������
	����
���	
���
�
0
�����
�
��
����
������������0
���
�����
�:/:/"@0
�����#
��$���������	

��������	

�	
���
�:/:/������
�����
�����
����0
�	

�����
��������
��"��
�
�������
����,��
���$�	

��	������	
������
���
��&���
�����0��
������,
����
��
����
��
�0��
������������������	���������
	
�
�������
�	
��7���
��"+�����������)��$������������=����
���	�����
������$

�������
��
��������

��������
��,
�����,
���0
���
�������������������
������
����0����������
�0��
�������������
������
"+�0
���
��������
� ���
�!������
���������������0��������"+)���������0���
�������,
����,��������#
��$��������������,������
�"AAAA+����
�������������

*����
����
��+���������	����	
�����#
��$�0���4�0���
��5��
�������������
���"��
����
�0��
�����
3�
������
������

��	

�&������B����	

"��
����1�
�����;���40
��
�������
�������
����������
����
����������
"
2685



���

�����	��
��
������������������������������
��������������������������
������������
��	�
�������
�������
������	���
��
������	��
��������� !����"���������#������"����"�����
������
����������������
�
� �
���������������
�
�
����
����
�����
�������
�������������
������
�����
����������$
� %&'()�*+&,-.+/ 0�123456789-:+�;<=>(�?++,�@A/�B.++,�C�DEF�%GH:+,( I3JK�L�F.<MH<�*-+N�O&P+.�Q+PG+R(�S�T<+(�F.<�MH<�;UGV�T+PGH+�W<.:�&(@/P+.,G(+/�<.�OH&=X

YZ[\�][̂

_̀ab�acc�defbaghidjikgejjcfkkfldmackn
opqrstuvsu[]r�w�xuyuszsu[]r�z\\x{|}~��������������������}�����~����������~������������~���������������������������������}������ ��¡¢�£�¡�}���¤�����¤��������}~���������¡�����}~�����~¥�������~� ¦§̈©�ª«�¬­®�̄°®�±²³ µ́²¶¶²®́O->(H.G>+�,<�<-.�+·=&GN�A+R(N+,,+.�,<�.+H+GP+�-V/&,+(̧¹ OEBº�»F

2686



 
 

 
 
 

EXHIBIT G 

2687



��������������	


���
��	�������
�����

�
������������������
�
����
�������������������

� ������!�"�#����"�$
��

$%�&�����'%�
(�&
�'�

$��)**�)+�$�����!%����

���!���
�����
�!������
���',�$�

*��

-./�01�234564�7089:; <����������=�&��$%�
��*����)** ->?:45�.83@A45?�/??063

>:309�BC468:3D4�E113645
�F4:354?G

H4I�BE�H>J4A KLMN�OPQRSNTU�VWNXYZ[N�\
]XNP�̂QP�_̀N�Kab_NP

cYLSdNPb�ebbQXLaZQf�Q̂�gL
NPXN�OQYf_T�bLfXN�hiijU àb�affQYfXNd �̀Lb�PNZPNk
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Memornadum of Journal Entry.  

Page1 of 2

IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON

MITCHELL SHOOK
Plaintiff(s)

vs

CITY OF TACOMA
Defendant(s)

Cause Number: 19-2-07135-0
Memorandum of Journal Entry

Judge/Commissioner: BRYAN CHUSHCOFF
Court Reporter: Jessica Sanford
Judicial Assistant: SUSAN WINNIE

SHOOK, MITCHELL

CITY OF TACOMA Stuart Cassel Attorney for Defendant

CITY OF TACOMA M. Joseph Sloan JR Attorney for Defendant

CITY OF TACOMA THOMAS C. MORRILL Attorney for Defendant

CITY OF TACOMA Robert L. Christie Attorney for Defendant

CITY OF TACOMA Christopher D. Bacha Attorney for Defendant

Proceeding Set: Motion - Motion

Proceeding Outcome: Held - Motion

Resolution:

Proceeding Date: Aug 26, 2022 10:11 AM

Clerk's Code: MTHRG

Proceeding Outcome code: MTHRG

Resolution Outcome code: 

Amended Resolucton code: 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

August 26 2022 10:11 AM

CONSTANCE R. WHITE
COUNTY CLERK
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19-2-07135-0

Memornadum of Journal Entry.  

Page2 of 2

IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON

MITCHELL SHOOK
vs

CITY OF TACOMA

Cause Number: 19-2-07135-0
Memorandum of Journal Entry

Judge/Commissioner: BRYAN CHUSHCOFF

MINUTES OF PROCEEDING

Start Date/Time: Aug 26, 2022 9:05 AM Judicial Assistant: SUSAN WINNIE
Court Reporter: Jessica Sanford

August 26, 2022 09:05 AM - This matter having come before the Court re: motion to strike. 
Present in Court: Robert Christie, atty. for City of Tacoma and Thomas McCarthy, Pro Se Plaintiff.  
Appearing via CourtCall: James Grifo, atty. for Plaintiff Christopher Anderson. Argument by atty. 
Christie. Court comments.  Court denies motion to strike.

End Date/Time: Aug 26, 2022 10:12 AM
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Memornadum of Journal Entry.  

Page1 of 2

IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON

MITCHELL SHOOK
Plaintiff(s)

vs

CITY OF TACOMA
Defendant(s)

Cause Number: 19-2-07135-0
Memorandum of Journal Entry

Judge/Commissioner: BRYAN CHUSHCOFF
Court Reporter: Jessica Sanford
Judicial Assistant: SUSAN WINNIE

SHOOK, MITCHELL

CITY OF TACOMA Stuart Cassel Attorney for Defendant

CITY OF TACOMA M. Joseph Sloan JR Attorney for Defendant

CITY OF TACOMA THOMAS C. MORRILL Attorney for Defendant

CITY OF TACOMA Robert L. Christie Attorney for Defendant

CITY OF TACOMA Christopher D. Bacha Attorney for Defendant

Proceeding Set: Motion - Part Summary Judgment

Proceeding Outcome: Held - Motion

Resolution: Summary Judgment

Proceeding Date: Aug 26, 2022 10:36 AM

Clerk's Code: MTHRG

Proceeding Outcome code: MTHRG

Resolution Outcome code: SMJG

Amended Resolucton code: 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

August 26 2022 10:37 AM

CONSTANCE R. WHITE
COUNTY CLERK
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19-2-07135-0

Memornadum of Journal Entry.  

Page2 of 2

IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON

MITCHELL SHOOK
vs

CITY OF TACOMA

Cause Number: 19-2-07135-0
Memorandum of Journal Entry

Judge/Commissioner: BRYAN CHUSHCOFF

MINUTES OF PROCEEDING

Start Date/Time: Aug 26, 2022 9:08 AM Judicial Assistant: SUSAN WINNIE
Court Reporter: Jessica Sanford

August 26, 2022 09:08 AM - This matter having come before the Court re: motion for 
summary judgment. Present in Court: Robert Christie, atty. for City of Tacoma and Thomas 
McCarthy, Pro Se Plaintiff.  Appearing via CourtCall: James Grifo, atty. for Plaintiff Christopher 
Anderson. Argument by atty. Grifo. 09:24 AM - Argument by Mr. McCarthy.  09:51 AM - Argument 
by atty. Christie. 09:59 AM - Rebuttal argument by atty. Grifo. 10:03 AM - Additional argument by 
atty. Christie. 10:04 AM - Rebutttal argument by Mr. McCarthy. 10:10 AM - Court comments.  Court 
presents ruling and signs Orders presented by counsel. 10:27 AM - Clarification by atty. Grifo. 
Court/counsel: colloquy re: form of orders. Case resolved.

End Date/Time: Aug 26, 2022 10:37 AM
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THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
(P): 360-370-5186 

Notice of Appeal 
- 1 - 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

 
 
MITCHELL SHOOK,  
 

Plaintiff, 
 
 v. 
 
CITY OF TACOMA,  
 

Defendant. 

  
NO. 19-2-07135-0 
 
NOTICE OF APPEAL TO DIVISION II 
OF THE WASHINGTIN STATE 
COURT OF APPEALS  
 
[CLERK’S ACTION REQUIRED] 

 
THOMAS McCARTHY and CHRISTOPHER 
T. ANDERSON, 
 

Plaintiffs, 
 

v. 
 
CITY OF TACOMA, 
 

Defendant. 

  

 
PLEASE TAKE NOTICE Plaintiff, Christopher T. Anderson, seeks review by Division II of 

the Washington State Court of Appeals of the trial court’s Order Denying Plaintiff’s [sic] Motions for 

Summary Judgment and Granting Defendant City of Tacoma’s Motion for Summary Judgment entered 

August 26, 2022.  A copy of this decision is attached to this Notice of Appeal. 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

August 31 2022 8:30 AM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
(P): 360-370-5186 

Notice of Appeal 
- 2 - 
 

DATED this 31st day of August 2022. 

      The Law Office of James P. Grifo, LLC 
 
 
      __________________________ 
      James P. Grifo, WSBA No. 45192 
      Attorney for Plaintiff Anderson 

 
 

  

2698



 

  

   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
(P): 360-370-5186 

Notice of Appeal 
- 3 - 
 

Declaration of Service 
 
 The undersigned declares under penalty of perjury under the laws of the State of Washington, 
that on the date stated below, I caused to be served a true and correct copy of this Notice of Appeal to: 
 
 Robert L. Christie, WSBA No. 10895  
 CHRISTIE LAW GROUP, PLLC 
 2100 Westlake Ave. N., Ste. 206  
 Seattle, WA 98109  
 Attorney for Defendant City of Tacoma 

 
Thomas McCarthy, Pro Se  
801 S. Cushman Ave.  
Tacoma, WA 98405 
 
Christopher D. Bacha, WSBA No. 16714 
OFFICE OF THE CITY ATTORNEY 
3628 South 35th Street 
Tacoma, WA 98409 
 

 

 DATED this 31st day of August 2022. 

  
 
 __________________________ 
 James P. Grifo, WSBA No. 45192 
 Attorney for Plaintiff Anderson 
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THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
(P): 360-370-5186 

Designation of Clerk’s Papers 
- 1 - 
 

 
 
 
 
 
 
 
 
 
 
 
 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

 
 
MITCHELL SHOOK,  
 

Plaintiff, 
 
 v. 
 
CITY OF TACOMA,  
 

Defendant. 

  
NO. 19-2-07135-0 
APPEAL NO. 57246-0 [DIV. II] 
 
DESIGNATION OF CLERK’S PAPERS 
 
 
 
 
 
[CLERK’S ACTION REQUIRED] 

 
THOMAS McCARTHY and CHRISTOPHER 
T. ANDERSON, 
 

Plaintiffs, 
 

v. 
 
CITY OF TACOMA, 
 

Defendant. 

  

 
COMES NOW, Appellant, Christopher T. Anderson, by and through his counsel of record, and 

pursuant to RAP 9.6 submits the following Designation of Clerk’s Papers.  The Appellant respectfully 

requests the Clerk of the Court transmit the following Clerk’s Papers1 to Division II of the Washington 

State Court of Appeals: 

 
1 Appellant acknowledges that a “Sub No.” or other numerical indexing system is typically included; however, Pierce 
County Superior Court does not make any such information available on its Linx platform and therefore the same is not 
included in this table. 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

September 13 2022 8:30 AM

CONSTANCE R. WHITE
COUNTY CLERK

NO: 19-2-07135-0
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THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
(P): 360-370-5186 

Designation of Clerk’s Papers 
- 2 - 
 

DOCUMENT FILING DATE 

Complaint 04/17/2019 

Answer to Complaint 05/06/2019 

Order Consolidating Cases 06/10/2019 

Order Granting Leave to Amend 08/16/2019 

Amended Complaint 08/26/2019 

Answer 09/03/2019 

Notice of Filing Petition for Removal to Federal District Court 09/04/2019 

Order of Remand from Federal District Court 05/14/2020 

Anderson’s Motion for Partial Summary Judgment 05/16/2022 

Declaration of James P. Grifo – Part One 05/16/2022 

Declaration of James P. Grifo – Part Two (Corrected) 05/18/2022 

Declaration of James P. Grifo – Part Three (Corrected) 05/18/2022 

Declaration Regarding Re-Noting of Motion 06/07/2022 

Defendant’s Motion for Summary Judgment 07/29/2022 

Declaration of Robert L. Christie 07/29/2022 

Declaration of Tenzin Gyalsten 07/29/2022 

Supplemental Declaration of Tenzin Gyalsten 07/29/2022 

McCarthy’s Motion for Summary Judgment 07/29/2022 

Declaration of Thomas McCarthy 07/29/2022 

Declaration of Thomas McCarthy 08/01/2022 

Defendant City of Tacoma’s Combined Response 08/15/2022 
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THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
(P): 360-370-5186 

Designation of Clerk’s Papers 
- 3 - 
 

Anderson’s Response to Motion for Summary Judgment 08/15/2022 

Declaration of Christopher Anderson in Support of Response 08/15/2022 

Declaration of James P. Grifo in Support of Response 08/15/2022 

McCarthy’s Response to Motion for Summary Judgment 08/15/2022 

Declaration of Thomas McCarthy 08/15/2022 

Corrected 8-15-22 Declaration of Thomas McCarthy 08/16/2022 

Anderson’s Reply in Support of Summary Judgment 08/22/2022 

McCarthy’s Reply in Support of Summary Judgment 08/22/2022 

Defendant’s Reply 08/22/2022 

Declaration of Thomas McCarthy 08/22/2022 

Clerk’s Minute Entry 08/26/2022 

Clerk’s Minute Entry 08/26/2022 

Order re: Motion for Summary Judgment 08/26/2022 

Notice of Appeal w/ Fee 08/31/2022 

 

DATED this 13th day of September 2022. 

      The Law Office of James P. Grifo, LLC 
 
 
      __________________________ 
      James P. Grifo, WSBA No. 45192 
      Attorney for Appellant Anderson 
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THE LAW OFFICE OF JAMES P. GRIFO, LLC 
164 Dougherty Lane 

Friday Harbor, WA 98250 
(P): 360-370-5186 

Designation of Clerk’s Papers 
- 4 - 
 

Declaration of Service 
 
 The undersigned declares under penalty of perjury under the laws of the State of Washington, 
that on the date stated below, I caused to be served a true and correct copy of this Designation of Clerk’s 
Papers to: 
 
 Robert L. Christie, WSBA No. 10895  
 Stuart Cassel, WSBA No. 49808 
 CHRISTIE LAW GROUP, PLLC 
 2100 Westlake Ave. N., Ste. 206  
 Seattle, WA 98109  
 Attorney for Defendant City of Tacoma 

 
Thomas McCarthy, Pro Se  
801 S. Cushman Ave.  
Tacoma, WA 98405 
 
Christopher D. Bacha, WSBA No. 16714 
OFFICE OF THE CITY ATTORNEY 
3628 South 35th Street 
Tacoma, WA 98409 
 

 

 DATED this 13th day of September 2022. 

  
 
 __________________________ 
 James P. Grifo, WSBA No. 45192 
 Attorney for Appellant Anderson 
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