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INTRODUCTION -NATURE OF ACTION

Click! Network (“Click!) was established in 1997, by Tacoma City Counclil, as
a “broad band telecommunications system that shall be owned, operated and

controlled by the City of Tacoma Department of Public Utilities Light Division ”1.

The Click! system is clearly part of Tacoma Public Utilities.

The Click! system was established to “provide telecommunications services for
data transport, high speed internet access, full cable television service, and,
among other things, to meet the expanding telecommunications requirements in
an evolving competitive electric market, the most critical of which is real time,

two-way interactive communications with individual energy consumers”

The Click! Network telecommunication system continues to fulfill its original
mandate, providing wholesale broadband Internet services to over 20,000
Tacoma Public Utilities customers, with a state-of-the-art cable modem and
Gigabit Fiber To The Home (“FTTH”) system -while delivering television

services to over 12,500 Tacoma Public Utilities customers over the system.

The Tacoma City Council recently approved a “term sheet” for disposal of
Tacoma Public Utilities’ proprietary interests in the system. All control over the
day-to-day ongoing operations of Click!, including oversight on rates, would be

handed over to a private company.

Tacoma City Charter, Article IV § 4.6, clearly prohibits the disposal of a

“utility system” without a majority vote of the electorate.

! The 1997 City Council Resolution No. 33668

COMPLAINT FOR DECLARATORY, INJUNCTIVE, Mitchell Shook, Esq.
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Since Click!’s system is part of Tacoma Public Utility?, and no such vote of
the people is planned or provided for, there is an imminent risk that the terms of

City charter will be violated.

The purpose of this action is to make sure the clear language in the City
charter is followed and the people are allowed to vote on any lease or disposal of
the Click system by TPU; for, if charter provisions are ignored, the City would be

exceeding its authority and acting ultra vires.

1. PARTIES

Plaintiff Mitchell Shook is a resident of Tacoma, a Tacoma Public Utilities
rate payer and Click! customer; and, as such, has standing to seek the relief

requested in this petition.

Defendant City of Tacoma (“the City”) is a Washington Municipal
Corporation located in Pierce county, Washington. The Light Division, doing
business as Tacoma Power, of the City’s Department of Public Utilities (“TPU”)
operates and provides services to TPU customers (“ratepayers”). TPU operates a
business unit, known as Click! Network, which provides retail television and

wholesale Internet services.

2. JURISDICTION AND VENUE

2.1 This Court has subject matter jurisdiction over this 1ssue, since the City
is located in Pierce County and the events related to this petition have

substantially occurred in Pierce County; additionally, the superior court has

2 City of Tacoma Resolution 40272
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subject matter jurisdiction over this action under RCW 2.08.010 because plaintiff

seeks writs of mandamus and/or prohibition.

2.2 Given no other speedy or adequate remedy, RCW 7.16.040 provides

the Court jurisdiction over this matter. 3

3. FACTS
3.1  Tacoma City Charter Section 4.6 requires “The City shall never sell, lease

or dispose of any utility system” without a “majority vote of the electors”.

3.1.1 Click is multi-service broadband telecommunications provider and
operating section of Tacoma Power providing retail cable television and
wholesale broadband internet services to Tacoma Power’s residential and

business customers.

3.2 Ordinance NO. 25930 was passed by Tacoma City Council in 1996 and
entitled "AN ORDINANCE of the City of Tacoma, Washington establishing a

telecommunications system as part of the Light Division".

3.2.1 The 1996 CITY of Tacoma ORDINANCE NO. 25930 States
“WHEREAS, RCW 35.92.050 authorizes cities to construct and
operate works and facilities for the purpose of furnishing any persons

with electricity and other means of power and to regulate and

3 A writ of review shall be granted by any court, when an inferior tribunal, board or officer,
exercising judicial functions, has exceeded the jurisdiction of such tribunal, board or officer, or one
acting illegally, or to correct any erroneous or void proceeding, or a proceeding not according to the
course of the common law, and there is no appeal, nor in the judgment of the court, any plain,
speedy and adequate remedy at law.
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3.2.2

3.2.3

3.2.4

3.2.5

control the use thereof? or lease any equipment or accessories

necessary and convenient for the use thereof; and

CITY of Tacoma ORDINANCE NO. 25930 States WHEREAS,
the Utility Board and the Council have determined that it is in the
best interest of the City that it install a telecommunications system
among all of its Electric System substations in order to improve

communications for automatic substation control; and

CITY of Tacoma ORDINANCE NO. 25930 States WHEREAS,
the City has determined that it is prudent and economical to provide
additional capacity on such telecommunications system to provide
the Electric System with sufficient capacity to perform or enhance
such functions as automated meter reading and billing, appliance

control’, and load shaping,; and

City of Tacoma ORDINANCE NO. 25930 States WHEREAS, the
Light Division may wish to connect such telecommunications system
to individual residences and businesses in its service area or to other

prouviders of telecommunications services; and

The 1996 City of Tacoma ORDINANCE NO. 25930 States
WHEREAS, the City has determined that it should create a

4 Emphasis added to remind the Court that this functionality is still relevant today. Smart homes,
smart devices and the Internet-of-Things (with devices such as smart thermostats for example) allow
users to control their electrical usage even when away from the premises.

> Emphasis added, for it should be recognized that “appliance control” is not possible without two
way communication between an appliance and the user -as such “appliance control” is an energy
related function.
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telecommunications system as part of the Electric SystemS$ in

order to construct these telecommunications improvements”

3.2.6 Exhibit A to 1996 City of Tacoma ORDINANCE NO. 259307
stated the telecommunications project would include “demand

side management (DSM) functions8, CATV and Internet Access.

3.2.7 In 2006, Washington voters approved Initiative Measure 937,
known as the Energy Independence Act. The measure, which was
codified at RCW 19.285, requires electric utilities with more than

25,000 customers to take certain measures to conserve energy?

3.2.8 Demand-side management (DSM) or demand-side response (DSR)
is the modification of consumer demand for energy through various
methods -such as financial incentives. Demand-side management
encourages the consumer to use less energy during peak hours, or
to move the time of energy use to off-peak times such as nighttime

and weekends.10

3.3 The Tacoma City Council approved construction of Click! Network on
April 8,1997. The City Council delegated authority to the Public Utility Board
and the Department of Public Utilities ("TPU”), Light Division (dba “Tacoma

Power"), to implement, own and manage a broadband telecommunications

® Emphasis added to point out that the telecommunications system is a “part of the electric system”
7 Passed on July 26, 1996 when the telecommunications system was approved

8 the goal of demand-side management is to encourage the consumer to use less energy

during peak hours, or to move the time of energy use to off-peak times such as nighttime and
weekends

® Kelley, 120313 WAAGO, AGO 2013-6 2013

1° Demand Side Management and Response can play a role in satisfying TPU’s requirement for
complying with RCW 19.285.040 Energy conservation and renewable energy targets -which requires
TPU to pursue all available conservation that is cost-effective, reliable, and feasible.
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system ("Click! Network" or "Click!"), as authorized through City Council
Substitute Resolution No. 33668, approved April 8, 1997, and Public Utility
Board Amended Substitute Resolution U-9258, which was approved on April 9
1997

3.3.1 The 1997 Council Resolution No. 33668 states: “WHEREAS the
City of Tacoma, Department of Public Utilities, Light Division desires to:
(1) develop a state-of-the art fiber optic system to support enhanced
electric system control, reliability and efficiency; (2) develop capability to
meet the expanding telecommunications requirements in an evolving
competitive electric market, the most critical of which is real time, two-
way interactive communications with individual energy consumers, (3)
create greater revenue diversification through new business lines (i.e.
Internet transport, cable TV, etc.), (4) enhance traditional products and

services, and (5) maximize return on Light Division assets,

3.3.2 The 1997 Council Resolution No. 33668 states “WHEREAS a
broadband telecommunications system will have available capacity for
future City Light Division needs and will also have the capacity to provide
telecommunications services for data transport, high speed internet access,

full cable television service, and other uses, and;”

3.3.3 The 1997 Resolution No. 33668 states “BE IT RESOLVED BY THE
COUNCIL OF THE CITY OF TACOMA: That the Council hereby finds
and determines that the City Light Division's broad band
telecommunications proposal is in the best interests of the City, will serve a
public purpose and that the said Business Plan is sufficient and adequate,
therefore, the Council hereby approves the Light Division's proposal
including the Business Plan and the Department of Public Utilities, Light

COMPLAINT FOR DECLARATORY, INJUNCTIVE, Mitchell Shook, Esq.
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Division is hereby authorized to proceed to implement said proposal for a
broad band telecommunications system, and That the proposed broad
band telecommunications system shall be owned, operated and
controlled by the City of Tacoma Department of Public Utilities
Light Division!!"

3.3.4 Click! operates as part of TPU. Click is one Tacoma Power’s 6
business units -which units are generation; power management,
transmission and distribution; rates, planning and analysis; Click

Network; and utility technology services.

3.3.2 Click! is not a separate business unit or enterprise fund. It is an
organizational unit within the Power enterprise fund. The first line of
Click! oversight is the Power Superintendent and the Power management
team. From there, oversight is provided by, the TPU CEO, the Board, and
the City Council.

3.3.3 TPU Revenue Bonds were approved, by a declaratory judgement, to
pay for construction of the Click! system; and, no general fund dollars

have been committed to the project.

3.4  Approximately 1,500 miles of fiber and coaxial cable have been
constructed by Tacoma Power in the cities of Tacoma, University Place, Fircrest,
Lakewood and Fife, and portions of unincorporated Pierce County, providing
Tacoma Power with a state-of-the-art telecommunication system with which
supports transmission and distribution operations, advanced metering, and
retail and wholesale commercial services. The network currently covers

approximately 66% of the households in Tacoma Power’s service territory.

11 Emphasis added to highlight fact that system is owned by TPU
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3.5  The network consists of a hybrid fiber-optic coaxial (“HFC”) systém, which
delivers two-way signals for cable TV, cable modem,!2 Fiber To The Home

(“FTTH”) Internet services, and advanced metering.

3.6 In addition, SONET (“Synchronous Optical Network”) and Gigabit
Ethernet technologies are used to support communications across Tacoma
Power’s transmission and distribution system and to carry out data transport
services for commercial customers. The network was designed and constructed to
meet high telecommunications standards, containing a redundant backbone and
redundant service loops, which seek to ensure uninterrupted signal transport in

the event of a network break.

3.7 Commercial telecommunication services were Launched in 1998 under the
brand name Click! Network. Click! provides three commercial
telecommunication services to TPU customers; retail cable television, wholesale
broadband transport and wholesale high-speed Internet delivered over cable
modem and FTTH.

3.8 In 2017 Click! Network’s annual operating revenues were approximately
$26,519,86113,

3.8.1 Click! ended 2018 with more than 12,500 cable TV customers,
20,000 wholesale high- speed Internet service customers, and more than

100 wholesale broadband transport circuits.

12 Telecommunications Infrastructure Section, on Page 47, Bond Prospectus for CITY OF TACOMA,
WASHINGTON $70,575,000 Electric System Revenue Bonds, Series 2017
13 CLICK! NETWORK COMMERCIAL OPERATIONS OPERATIONAL SUMMARY - December 31, 2017
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3.8.2 Click! has “significant goodwill”, According to Section 2.3 of the
January 23, 2018 presentation by Joann Hovis, of CTC Technology, at the
City Council-TPU Board Joint Study Session. Ms. Hovis’ report was titled

Strategy Alternatives for Tacoma Click!:

3.8.3 “Click! has thousands of customers and considerable goodwill”, as
confirmed by Click! Network General Manager, Tenzin Gyaltsen, who

stated so in his February 7th, 2018, Declaration In Support Of Defendants

Opposition To Partial Summary Judgement -page 3 , Pierce County
Superior Court Case No 17-2-08907-4

3.8.4 Click! is the nations second largest municipal CATV and Internet
service -behind Chattanooga TN.

3.9 TPU is governed by the City’s public utility board, whose five members
are appointed by the mayor and confirmed by the city council. Utility budgets
and rates are subject to approval by the city council. Section 4.3 of the City
charter provides City council with oversight on rates and the authority “to fix
and from time to time, revise such rates and charges as it may deem advisable for

supplying such utility services the City may provide”.

3.10 Title 12 “Utilities” of the Tacoma Municipal Code regulates utilities and

rates.

3.10.1 Click! CATYV and wholesale Internet rates are regulated under
Title 12 of the Tacoma Municipal Code, in section 12.13

3.10.2 Click! TV and Wholesale Internet rates are approved by the Public
Utility Board (Board) and City Council, the same as Power, Water, and

Rail rates.

COMPLAINT FOR DECLARATORY, INJUNCTIVE, Mitchell Shook, Esq.
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3.11 Over 10,000 TPU electric customers currently have Tacoma Power
Gateway meters installed on their homes. These “gateway meters” operate

over Click! Network’s HFC plant.

3.11.1 The Gateway meters feature “remote connect and disconnect”
functionality allowing for services to be turned on or off for electric
customers. The gateway meters also allow automated electric meter
reading and provide information to customers relevant to their energy

purchasing decisions.!4

3.11.2 In connection with these Gateway Meters, some TPU

customers participate in the “Pay-Go” prepayment system.

3.12 Click! currently holds telecommunications or video franchises from the
City of Tacoma, City of Fircrest, City of Fife, City of Lakewood, City of
University Place, and Pierce County to offer Cable TV, high speed Internet,
digital phone, as well as fiber-delivered data solutions to area residents and

businessesl5.

3.13 AMENDED RESOLUTION NO. U-10879, states:” #20. WHEREAS
Tacoma Power has excess power generation capacity within its service territory.
In the past, Tacoma Power has benefited greatly by selling this excess capacity in
the wholesale power markets to the benefit of all retail electric customers. QOver the
past few years, wholesale power prices and sales have dropped substantially. In
support of Tacoma Power's strategic business plan, Tacoma Power wants to make

up this lost revenue by looking at ways to increase its retail power sales through

% From AMENDED RESOLUTION NO. U-10879 Adopted by TPU Board on 9-28-16

15 CLICK! NETWORK Business Plan -by Click! General Manager Tenzin Gyaltsen. Revised 3-20-17 -
Executive Summary Page 2
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economic growth in the commaunity. Communities across the nation have
benefited economically from competitive access to internet services in their

communities.”

3.14 AMENDED RESOLUTION NO. U-10879 also states: “Tacoma Power's
continued operation and maintenance of the telecommunications system for
internet access purposes assists in making the internet services competitive in
Tacoma Power's service area, which increases economic growth that leads to

greater retail power sales”.18,

3.15 AMENDED RESOLUTION NO. U-10879 stated “WHEREAS The
Internet-related uses of the Click! telecommunications system provide Tacoma
Power customers benefits by giving them access to advanced customer services
options such as: power use monitoring, outage reporting, scheduling of services,

bill paying, and electrical appliance control.

3.16 AMENDED RESOLUTION NO. U-10879 stated that “WHEREAS In
planning for an uncertain and unknown future!?, there may be other potential
functions related to the supplying of electricity to customers who might also
make energy related usage of the telecommunications system infrastructure
including: cyber security efforts, electric car charging and metering, enhanced
“smart home” uses that allow customers to control power usage by time of day,
participate in demand response programs, behavior-based saving programs,
outage communications, energy audits, and participation in Evergreen

Options”18

18 AMENDED RESOLUTION NO. U-10879 -Page 4, This is Whereas #20
17 AMENDED RESOLUTION NO. U-10879 -Page 4, This is Whereas #17

18 https://www.mytpu.org/community-environment/clean-renewable-energy/evergreen-options-

program/
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3.17 One purpose for creating Click! was to have a telecommunications system
sophisticated enough to enable TPU to compete effectively in the rapidly

evolving electric industry.

3.18 Amended Resolution U-10828, adopted by the City’s public utility board
on December 3, 2015, states “WHEREAS the broadband telecommunication
system is critical infrastructure for Tacoma Power

3.18.1 Amended Resolution U-10828 cites Charter 4.6 as requiring a
vote of the people to before the City may “lease or dispose of any utility

system”.19

3.19 City Council Resolution #39347 states: “1997, the City of Tacoma, through
its electrical utility, embarked on an effort to construct and operate a state-of-the-
art telecommunication system for the benefit of its electric utility and its electric

utility customers”0

3.19.1 City Council Resolution #39347 states: “WHEREAS the
telecommunications system was constructed and has been in continuous
operation since 1999, and has proven to provide benefits for the City
electric utility and electric utility customers located both Inside and outside

City limits™?!

3.19.2 City Council Resolution #39347 states: “WHEREAS the
telecommunication system is now a vital component of the City's electric
utility and continued operation and maintenance of the system is an

essential function of the electric utility”

19 page one of Amended Resolution U-10828
20 City Council Resolution #39347 -page 1
1 City Council Resolution #39347 -page 1
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1 3.19.3 City Council Resolution #39347 states: “WHEREAS some of the
” 2 benefits the City's electric utility and electric utility customers have
3 received from the system include (1) enhanced control, reliability and
4 efficiency of the City's electrical system; (2} increased capability to meet the
5 expanding telecommunication requirements in an evolving competitive
6 electric market, including the ability to make real-time, two-way interactive
—] communications with individual energy consumers; (3) improved
| ! traditional electric products provided to consumers; (3) diversified revenue
. 8 streams through new business lines (i.e., Internet transport, cable TV, etc.);
' 9 and (5) maximized return on the City's electric system assets, and
10 enhancing communication between electric utility assets and electric utility
‘ 11 consumer, and providing electric utility customers a means to instantly
r 12 access electric utility accounts information for payment of bills, report
13 outages, and obtain energy usage and conservation information” 22
14
15 3.19.2 City Council Resolution #39347 stated: “WHEREAS some benefits
16 of the City's electric utility telecommunication system include enhancing
17 communication between electric utility assets and electric utility
18 consumers, and providing electric utility customers a means to instantly
19 access electric utility accounts information for payment of bills, report
20 outages, and obtain energy usage and conservation information, and,
21
- 3.20 That a water heater “demand response project” was recently conducted by
Tacoma Power, in the Salishan housing development neighborhood, under an
2 agreement with the Tacoma Housing Authority.
24
25
26
27
22 passed by City Council on December 15 2015
COMPLAINT FOR DECLARATORY, INJUNCTIVE, Mitchell Shook, Esg.
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3.20.1 Data transport for the Salishan demand response hot water

heater project utilized Click! Network’s cable modem system?23,

3.20.2 Demand response technology requires two-way communications.

3.20.3 Demand response technology holds potential for load reduction

and energy savings24,

3.20.4 RCW 35.92.36025 -Energy conservation plan states "The
legislature finds that energy conservation can take many useful and cost-
effective forms, and that the types of conservation projects available to

utilities and customers evolve with time as technologies are developed and

market conditions change. In some cases, electricity conservation

projects are most cost-effective when they reduce the total

amount of electricity consumed?2¢ by an individual customer, and in

other cases they can be cost-effective by reducing the amount of electricity

a customer needs to purchase from an electric utility.
3.21 The Click! Engagement Committee (“the committee”) was formed in
January 2016, per the direction of the Tacoma Public Utilities Board and the

City Council.

3.21.1 The Committee was comprised of seven members as follows:

Mayor Marilyn Strickland, City Council Member Marty Campbell, Public

2 Email from Click! General Manager Tenzin Gyaltsen
24 BPA Salishan Demand Response Water Heater Final Report 2018

5 Findings-Intent-2002 ¢ 276

% Emphasis added to point out the Nexis between Internet access and the ability to conserve energy
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Utility Board Member Mark Patterson, Public Utility Board Member

Karen Larkin, industry experts Janine Terrano and Terry Dillon, and

ratepayer advocate Andrea Cobb?27,

3.21.2 The Committee met 16 times between January 22,2016 and

August 1,2016.

3.22 Studies by the Click! Engagement Committee and Tacoma Power’s

financial analysis demonstrate that continuing to provide CATYV services in

support of retail internet services makes the sale of such services a more

competitive overall product and improves the financial sustainability of Click!28

3.23 In July 2018, the City Council and Public Utility Board (“Board”) directed
Joann Hovis, of CTC Technology & Energy (“CTC”), to negotiate with Rainier

Connect and Wave Broadband, and to develop formal partnership proposals

regarding the operation and use of the Click! Network.

3.23.1 Two Public-Private Partnership Term Sheets (“term sheets”) for

operation and use of Click! Network, one from Rainier Connect and one

from Wave Broadband, were presented to the Council and Board, at a

Joint Study Session on March 5, 2019.29

3.23.2 Both of these term sheets proposed a 20-year IRU with two 10-

year extensions.

3.23.3 The term sheets from Rainier Connect and from Wave Broadband

were compared and evaluated by Joann Hovis of CTC, a consultant hired

27 CLICK! NETWORK Business Plan -by Click! General Manager Tenzin Gyaltsen. Revised 3-20-17 -

Executive Summary Page 2
22 AMENDED RESOLUTION NO. U-10879

2 Update and Analysis: Alignment of Click! Policy Goals with Partner Proposals Presented by Joanne
Hovis To the City of Tacoma City Council & Utility Board on March 5 2019

COMPLAINT FOR DECLARATORY, INJUNCTIVE,
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by the City, who recommended to the TPU Board and City Council that
they should proceed with the term sheet proposed by Rainier Connect.

3.24 The Rainier Connect term sheet3? presented to City Council states that
“The IRU term will be 20 years (“IRU Term”). On the expiration of the IRU Term,
the IRU can be renewed for two additional periods of 10 years (“Extension IRU
Terms”) so long as Rainier Connect is in compliance with all the terms of its

contractual relationships with the City of Tacoma and TPU.”

3.25 The Rainier Connect term sheet (“the term sheet”) states: “Rainier Connect
will be granted use of other assets currently used by Click! in the provision of
cable television and broadband data services, including equipment used to
operate the Network and deliver seruvices to customers, customer accounts,
inventory of spare parts and equipment, prepaid items, and material contracts, in
each case related to the operation of the Network and the provision of products
and services (collectively, “Related Assets”). The Related Assets will be
conveyed to Rainier Connect subject thru the terms of an asset purchase

agreement (“APA”)3! to be negotiated between the parties.”?

3.26 Further negotiations with Rainier Connect were approved by City council
on March 26th, 2019, with the passage of Resolution 40272, entitled: “A
resolution approuving the execution of an agreement between the Depariment of
Public Utilities, Light Division d.b.a. Tacoma Power, and Rainier Connect to
negotiate in good faith formal partnership contracts related to the operation and
use of the Click! Network”

3012, Tacoma Click! -Rainier Connect Public-Private Partnership Term Sheet Presented by JoAnn
Hovis on March 5, 2019

31 emphasis added to point out the fact of the asset sale.

32 12. Section 1.c of Tacoma Click! -Rainier Connect Public-Private Partnership Term Sheet March 5,
2019
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3.27 The term sheet states “Rainier Connect will be granted an indefeasible
right of use (“IRU”) for the hybrid fiber-coaxial network assets owned by Tacoma
Public Utilities (TPU) and used by Tacoma Click! (“Click!) to provide cable
television and broadband data services to residents and businesses (“Network”) in
the existing Click! service area (“Click! Service Area”). The Network includes the
outside plant assets associated with the Click! network, including fiber optics,
coaxial cable, cabinets, splitters, backup powering equipment, and other out-side

plant physical assets including those discussed in 14(b) below 33

3.28 The term sheet states: “The Tacoma Power Fiber on Critical Routes is
collocated with the fiber optic strands that are used by Click! and are now

planned to lease to Rainier Connect under the IRU.”

3.29 The term sheet with Rainier Connect does not provide City council any

control over TV or Internet rates.

3.30 The term “IRU” has frequently been described as a “Lease” by Tacoma
City and TPU policy makers since the concept of a public-private partnership

was first introduced in 2015.

3.30.1 In a May 6, 2015 Memo from TPU Director Gaines responding to
“Council inquiries from the March 31, 2015 Joint Study Session” the

“TRU” is described as a “Lease”.

3.31 On April 2, 2019 a Letter of Intenet ("LOI") was signed by TPU Director
Jackie Flowers with Rainier Connect. The LOI states "In the proposed
transaction, Rainier Connect would obtain an exclusive indefeasible right to use
("IRU") and operate the hybrid fiber coaxial (“HFC”) system that today the
Department of Public Utilities, Light Division ("Tacoma Power") d/b/a/ Click!

33 Rainier Connect Public-Private Partnership Term Sheet Present to City Council on March 5, 2019
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Network ("Click") operates to provide wholesale and retail video and broadband
products and services to residents and businesses in the City and in other

jurisdictions in which Click! is franchised to operate".

3.31.1 The LOI contemplates the negotiation of an agreement that would
grant Rainier Connect exclusive possession and control of HFC facilities
and equipment essential in operating the CATV and wholesale Internet

system.34
3.32 The terms of the IRU, as described by the term sheet are a “lease”.

3.32.1 FASB Statement of Financial Accounting Standards ("SFAS") No.
13, Accounting for Leases, and the related interpretations of this standard,
provide the relevant GAAP for lease accounting, including the definition of
a lease. This accounting literature defines a lease as an agreement
conveying the right to use property, plant or equipment for a period of

time35

3.33 The term sheet represents significant material changes to the Click!
Business model, including the removal of TPU as the primary operator of Click!,
the sale or lease of telecommunications system equipment or capacity, the

outsourcing of work and discontinuance of TPU products and services36.

34 public-Private Partnership Term Sheet March 4, 2019

3 Testimony Concerning Telecommunications Accounting Issues by John M. Morrissey Deputy Chief
Accountant, U.S. Securities and Exchange Commission Before the Subcommittee on Oversight and
Investigations Committee on Financial Services March 21, 2002

3 Update and Analysis: Alignment of Click! Policy Goals with Partner Proposals Presented by Joanne
Hovis To the City of Tacoma City Council & Utility Board on March 5 2019
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IV. CLAIM FOR RELIEF

4.1  Plaintiff is without an adequate remedy at law to require City council to
follow the requirements of City Charter 4.6 and 1s entitled to declaratory,
injunctive and mandamus relief prohibiting any sale, lease or disposition of the
Click! commercial telecommunication system unless and until such disposal is
approved by a majority vote of the electors at a municipal election in the manner

provided by the city charter and the laws of the state.

IV. PRAYER FOR RELIEF

WHEREFORE, plaintiffs pray for a declaratory judgement and writ of

mandamus and/or prohibition against the defendant as follows:

(1) Declaring Click! Network 1s a system owned and operated by TPU;

(2) Affirming that Click! rates are set by the Utility Board and approved
by City Council under the City’s Municipal and Utility Code;

(3) Affirming the original mandate for creating Click! included demand
side management (DSM) functions, CATV, two-way communication

and Internet access.

(4) Affirming Click! network consists of a hybrid fiber-optic coaxial (“HFC”)
system, which delivers two-way signals for cable TV, cable modem,37 Fiber

To The Home (“FTTH”) Internet services, and advanced metering

3 Telecommunications Infrastructure Section, on Page 47, Bond Prospectus for CITY OF TACOMA,
WASHINGTON 570,575,000 Electric System Revenue Bonds, Series 2017
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(6) Declaring that a term sheet for negotiating an Indefeasible Right of
Use (IRU) for Click! has been approved by City Council and formal
contracts are being negotiated between Rainier Connect and the City

for the future operation and transfer of control over Click! Network;

(6) Declaring that the term sheet states “The Tacoma Power Fiber on
Critical Routes is collocated with the fiber optic strands that are used by
Click! and are now planned to lease to Rainier Connect under the
TR U3S; |

(7) Declaring that the IRU proposed in the term sheet with Rainier

Connect is a “lease” of Click! system assets;
y

(8) Affirming that the term sheet specifically states “Related Assets will
be conveyed to Rainier Connect subject to the terms of an asset purchase

agreement (“APA”) to be negotiated be-tween the parties”,

(9) Declaring that the term sheet with Rainier Connect includes an

“asset sale”;

(10) Affirming that City Charter 4.6, relating to the “Disposal of
Utility Property” requires the “City shall never sell, lease or dispose of

any utility system” without a “majority vote of the people”;

(11) Affirming that City Charter 4.6 applies to Rainier Connect’s
proposal for the acquisition of Click!; since, it amounts to a lease
and/or disposal of the Click! system, customer accounts, goodwill and

ongoing interest in the telecommunications operations;

38 Emphasis added to bring attention to the term “lease”.
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1 (12) Mandating and requiring that the City obtain approval from of a
- 9 majority vote of the electors at a municipal election in the manner
. 3 provided by the city charter prior to entering into a contract for an
4 IRU, sale or lease of the Click! system to Rainier Connect;
° (13) Prohibiting disposal or transfer of Click! business operations
“ 6 and customer account information to Rainier Connect.
X 7
8 (14) Public policy requires citizens have a right to expect the terms of
,: 9 their City Charter to be followed -especially when it affects an important
:, 10 resource such as public utility control and oversite on their municipal
,' 1 Internet service3®.
S
& 13 (15) Awarding such other and further relief as the Court may deem
14 just, equitable and proper under the circumstances.
15
1 7/// 7/// G / Z
18 Dated Mitchell Shook
19 Plaintiff, pro se
20
21
22
23
24
25
26
27
39 Click is the second largest municipal Internet service provider in the nation.
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May 06 2019 3:14

KEVIN STOC
COUNTY CLE}
NO: 19-2-0711

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

Mitchell Shook,

Plaintiff Pro Se,
VS.
CITY OF TACOMA,

Defendant.

NO. 19-2-07135-0

ANSWER TO COMPLAINT

COMES NOW Defendant City of Tacoma, appearing by and through William C.

Fosbre, Tacoma City Attorney, and M. Joseph Sloan, Deputy City Attorney, and in

answer to the Plaintiffs Complaint for Declaratory, Injunctive, Prohibition and

Mandamus Relief, hereinafter referred to as the “Complaint”, not waiving objections

based upon jurisdiction, improper, joinder and service, admits, denies and alleges

as follows:

1. The Plaintiff's paragraphs entitled: “INTRODUCTION-NATURE OF ACTION”

contain opinions and conclusions of law for which no response is required.

However, because some of the allegations are inaccurate, Defendant denies

the allegations contained therein.

ANSWER TO COMPLAINT- 1

23

Office of the Clty Attorney
Department of Public Utilities
3628 South 35" Street

P. O. Box 11007

Tacoma, Washington 98411
Phone 253.502.8348

PM

RK
85-0

Facsimile 253.502.8672
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2.

In answer to Plaintiff's Complaint, paragraph 1 contains legal conclusions that
require no response. To the extent a response could be required, Defendant
admits that it is a municipal corporation located in Pierce County, Washington,
operating as a first class charter city under the laws of the state of Washington.
By way of further answer, Defendant lacks sufficient knowledge or information
to fofm a belief as to the truth of the remainder of the allegations contained
therein; however, Defendant specifically denies that Tacoma Power operates a
business unit known as CIviok!_ Network (“Click!”). Rather, Click! is a trade name
for an operating unit of Tacoma Power and a multi-service broadband
telecommunications provider within Tacoma Power’s service area. Defendant
admits that Click! provides retail cable television and wholesale high-speed
internet services to Tacoma Power customers, both residential and commercial.
In answer to paragraph 2.1 of Plaintiff's Complaint, the allegations contained
therein are legal conclusions, that the law speaks for itself, and to the extent
that the same may be construed as containing an allegation to which a
response is required, Defendant denies the allegations contained therein.

In answer to paragfaph 2.2 of Plaintiff's Complaint, inclusive of footnote no. 3,
the allegations contained therein are legal conclusions, that the law speaks for
itself, and to the extent that the same may be construed as containing an
allegation to which a response is required, Defendant denies the allegations

contained therein.!

T RCW 7.16.050 requires the submission of an affidavit by the Plaintiff in a statutory writ proceeding.
ANSWER TO COMPLAINT- 2 Office of the City Attorney

Department of Public Utilities
3628 South 35" Street
P. O. Box 11007
Tacoma, Washington 98411
Phone 253.502.8348
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5. In answer to paragraph 3.1 of Plaintiff's Complaint, Defendant denies the
allegations contained therein. The quotation is incomplete?.

6. In answer to paragraph 3.1.1 of Plaintiff's Complaint, Defendant admits the
allegations contained therein.

7. In answér to paragraphs 3.2, 3.2.1, 3.2.2, 3.2.3, 3.2.4 and 3.2.5 of Plaintiff's
Complaint, Ordinance No. 25930 speaks for itself; therefore, no response is
required. Furthermore, some provisions cited by the Pl_aintiff are incomplete,

and the footnotes contain legal conclusions for which no response is required.

8. Inanswerto paragraph 3.2.6 of Plaintiff's Complaint, inclusive of footnote nos.

7 and 8, Exhibit A to Ordinance No. 25930 speaks for itself; therefore, no
response is required. However, the provision cited by the Plaintiff is incomplete
and taken out of context; accordingly, Defendant lacks sufficient knowledge or
information to form a belief as to the truth of the remainder of the allegations
contained therein and therefore denies same.

9. In answer to paragraph 3.2.7 of Plaintiffs Complaint, inclusive of footnote no. 9,
RCW 19.285, Initiative 937 and the Energy Independence Act speak for

- themselves, and paragraph 3.2.7 contains legal conclusions not requiring a

response. To the extent a response is required, because the allegations are

vague and ambiguous, Defendant lacks sufficient knowledge or information on

? Tacoma City Charter, Section 4.6: The City shall never sell, lease, or dispose of any utility system,
or parts thereof essential to continued effective utility service, unless and until such disposal is
approved by a majority vote of the electors voting thereon at a municipal election in the manner
provided in this charter and in the laws of this state. '
ANSWER TO COMPLAINT- 3 Office of the Clty Attorney
Department of Public Utilities
3628 South 35" Street
P. O. Box 11007
Tacoma, Washington 98411
Phone 253.502.8348
25 Facsimile 253.502.8672
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which to form a belief as to the truth of the allegations contained therein, and

therefore denies same.

10.1n answer to paragraph 3.2.8 of Plaintiff's Complaint, inclusive of footnote no.

11.

10, the allegations contained therein, together with Plaintiff's footnotes, contain
legal conclusions anrd speculation regarding compliance with RCW 19.285.040
for which no response is required. However, to the extent a response is
required, Defendant lacks sufficient knowledge or information to form a belief as
to the truth of the matters alleged therein and therefore denies same.

In answer to paragraph 3.3 of Plaintiff's Complaint, the allegations contain
conclusions of law for which no response is required. However, if a response is
required, Resolution No. 33668 and Resolution No. U-9258 speak for
themselves. Furthermore, the Plaintiff has misquoted the language of
Resolution No. 33668, and for this reason, the allegations contained therein are

denied.

12.1n answer to paragraphs 3.3.1, 3.3.2, and 3.3.3 of Plaintiff's Complaint,

Resolution No. 33668 speaks for itself; therefore, no further response is
required. Should a response be required, the alleged quotations from
Resolution No. 33688 contain errors in punctuation in paragraphs 3.3.1 and
3.3.2, and 3.3.3 and is not an accurate or complete quotation from Resolution

No. 33668; therefore, allegations as to their content are denied.

13. In answer {o paragraph 3.3.4 of Plaintiff's Complaint, Defendant admits that

Click! is a trade name for an integrated unit of Tacoma Power, a division of

ANSWER TO COMPLAINT- 4 ) Office of the City Aftorney

Department of Public Utilities
3628 South 35" Street
P. O. Box 11007
Tacoma, Washington 98411
Phone 253.502.8348
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Tacoma Public Utilities, a department of the City of Tacoma, however denies
the remaining allegations contained therein.

14.1n answer to paragraph 3.3.2 (incorrectly numbered and repeated on page 8 of
Plaintiff's Complaint following paragraph 3.3.4). Defendant admits that Click! is
the trade name for an integrated unit of Tacoma Power, a division of Tacoma
Public Utilities, a department of the City of Tacoma. Defendant admits that the
first level of oversight is Click! management; next, the Power Superintendent,
next the Director of Utilities, then the Utility Board, and finally, the Tacoma City
Council. Defendant denies the remaining allegations contained therein.

15.1n answer to paragraph 3.3.3 (incorrectly numbered and repeated on page 8 of
Plaintiff's Complaint, following incorrectly numbered paragraph 3.3.2),
Defendant admits that in a declaratory judgment action brought by the City of
Tacoma in Pierce County under Superior Court Cause No. 96-2099380, an
order was issued on May 9, 1997, concluding that the City had authority to
issue electric revenue bonds. Defendant, by way of further an‘swer, responds
that the allegations contain legal conclusions for which no response is required,
and that to the extent a response is required, Defendant denies the remaining
allegations contained therein.

16.1n answer to paragraph 3.4 of Plaintiff's Complaint, though Defendant admits
that it has the technologies described therein; however, because the allegations
are not completely accurate, Defendant denies the remaining allegations

contained therein.

ANSWER TO COMPLAINT- 5 Office of the City Attorney
Department of Public Utilities
3628 South 35" Street
P. O. Box 11007
Tacoma, Washington 98411
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17.1n answer to paragraph 3.5 of Plaintiff's Complaint, inclusive of footnote no. 12,
. though Defendant admits that it bwns a network that includes the use of some
of the technologies described, because the allegations are vague and
incomplete, Defendant cannot ascertain the truth of the allegations contained
therein and therefore, denies same.
18.In answer to paragraph 3.6 of Plaintiff's Complaint, Defendant admits that it has

some of the technologies described therein; however, because the allegations
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are not completely accurate, Defendant denies the allegations contained
therein.

19.In answer to paragraph 3.7 of Plaintiff's Complaint, Defendant admits the
allegations contained therein.

20.In answer to paragraph 3.8 of Plaintiff's Complaint, Defendant admits the

allegations contained therein.

21.In answer to paragraph 3.8.1 of Plaintiff's Complaint, Defendant admits the

allegations contained therein.

22.1n answer to paragraph 3.8.2 of Plaintiff's Complaint, Defendant admits the
allegations contained therein.

23.In answer to paragraph 3.8.3 of Plaintiff's Complaint, Defendant admitslth’e

allegations contained therein.

24.1n answer to paragraph 3.8.4 of Plaintiff's Complaint, Defendant lacks sufficient

knowledge or information to form a belief as to the truth of the allegations

contained therein and therefore denies same.

ANSWER TO COMPLAINT- 6 Office of the City Attorney
Department of Public Utilities
3628 South 35" Street
P. 0. Box 11007
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28 Facsimile 253.502.8672




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25.1n answer to paragraph 3.9 of Plaintiff's Complaint, Defendant admits that the
Utility Board is comprised of five members, and that they are appointed by the
Mayor and confirmed by the Tacoma City Council. As for Section 4.3 of the
Tacoma City Charter, it speaks for itself. The remaining allegations contain
conclusions of law for which no response is required.

26.In answer to paragraphs 3.10 and 3.10.1 of Plaintiff's Complaint, Title 12 of the
Tacoma Municipal Code speaks for itself.

27.In answer to paragraph 3.10.2 of Plaintiff's Complaint, Defendant denies the
allegations contained therein. Matters of all utility rates are subject to Utility
Board and City Council review, and if deemed appropriate, are approved.

28.In answer to paragraph 3.11 of Plaintiff's Complaint, Defendant admits that the
Gateway meters operate over Click!’s HFC network; however, because the
allegations are not completely accurate, Defendant denies the remaining
allegations contained therein.

29.1n answer to paragraph 3.11.1 of Plaintiff's Complaint, inclusive of footnote

~ no. 14, Defendant admits the allegations contained therein, except as to the

reference to Amended Resolution No. U-10879, the document speaks for itself,
and therefore no response is required.

30.In answer to paragraphs 3.11.2 and 3.12 of Plaintiff's Complaint, inclusive of
footnote no. 15, because the allegations are not completely accurate,
Defendant denies the allegations contained therein.

31.In @nswer to paragraph 3.13 of Plaintiff's Complaint, Amended Resolution No.

U-10879 speaks for itself; therefore, no response is required.

ANSWER TO COMPLAINT-7 Office of the City Attorney
Department of Public Utilities
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32.In answer to paragraphs 3.14, 3.15 and 3.16 of Plaintiffs Complaint, inclusive
of footnote nos. 16, 17, and 18, Amended Resolution No. U-10879 speaks for
itself; therefore, no response is required; however, because the Plaintiff has
misrepresented the language of the Resolution, Defendant denies the
allegations contained therein.

33.In answer to paragraph 3.17 of Plaintiff's Complaint, the Defendant denies the
allegations contained therein.

34.In answer to paragraphs 3.18, 3.18.1, 3.19, 3.19.1 and 3.19.2, inclusive of
footnotes 19, 20 and 21, Resolution No. U-10828, the Tacoma City Charter and
Resolution No. 39347 speak for themselves; therefore, no response is required.
However, because the provisions quoted are misquoted, Defendant deniers the
allegations contained therein.

35.In answer to paragraphs 3.19.3 and 3.19.2 (3.19.2 incorrectly numbered and
repeated on page14 following correctly numbered paragraph 3.19.3) of
Plaintiff's Complaint, inclusive of footnote no. 22, Resolution No. 39347 speaks
for itself; therefore, no response is required. However, Defendant denies that
paragraphs 3.19.3 énd 3.19.2 of Plaintiff's Complaint accurately reflect the
provisions from the Resolution as represented.

36.In answer to paragraphs 3.20, and 3.20.1 of Plaintiff's Complaint, Defendant
admits the allegations contained therein.

37.1n answer to paragraph 3.20.2, Defendant lacks sufficient knowledge or
information to form a belief as to the truth of the matter asserted, and therefore

denies same.

ANSWER TO COMPLAINT- 8 Office of the City Attorney
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38.1n answer to paragraph 3.20.3 of Plaintiff's Complaint, Defendant admits the
allegations contained therein.

39.In.answer to paragraph 3.20.4 of Plaintiffs Complaint, RCW 35.92.360 speaks
for itself; therefore, no response is needed. Furthermore, Defendant denies
that what is stated is an accurate representation of the language of the statute
or its title.

40.In answer to paragraphs 3.21, 3.21.1 and 3.21.2 of Plaintiff's Complaint,
Defendant admits the allegations contained therein.

41.1n answer to paragraph 3.22 of Plaintiff's Complaint, because this paragraph
incorporates the Plaintiff's footnote that refers to é September 28, 2016,
Amended Resolution, Defendant lacks sufficient information to form a belief as
to the truth of the allegation contained therein, and therefore denies same.

42.In answer to paragraphs 3.23, 3.23.1, 3.23.2 and 3.23.3 of Plaintiff's Complaint,
Defendant denies the accuracy of the events represented in paragraph 3.23;
however, Defendant admits the remaining allegations contained therein.

43.1n answer to paragraph 3.24 of Plaintiff's Complaint, the referenced “term
sheet” speaks for itself; therefore, no response is required. Because the ehtire
provision has not been stated, Defendant denies the allegations contained
therein.

44.1n answer to paragraph 3.25 of the Plaintiff's Complaint, the “term sheet”
speaks for itself. Furthermore, because the relevant provisions of the term
sheet have not been accurately stated, Defendant denies the allegation

contained therein.

ANSWER TO COMPLAINT-9 Office of the City Attorney
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45.1In answer to paragraph 3.26 of Plaintiffs Complaint, Resolution No. 40272
speaks for itself. However, because the provisions of the Resolution have not
been accurately stated, Defendant denies the allegations contained therein.

46.In answer to paragraph 3.27 of Plaintiff's Complaint, the “term sheet” speaks for
itself; therefore, no response is required; however, because the allegation
inaccurately states the alleged provision of the term sheet, Defendant denies
the allegation contained therein.

47.1n answer to paragraph 3.28 of Plaintiff's Complaint, the “term sheet” speaks for
itself; therefore, no response is required.

48.1n answer to paragraph 3.29 of Plaintiff's Complaint, the allegation contains the
Plaintiff's legal opinion for which no response is required. Furthermore, the
“term sheet” speaks for itself, and accordingly, the allegation requires no
response.

49.1n answer to paragraph 3.30 of Plaintiff’s'CompIaint, the allegation is vague and
ambiguous; furthermore, the Defendant lacks sufficient knowledge or
information in which to form a belief as to the truth of the allegation, and
therefore denies same.

50.In answer to paragraph 3.30.1 of Plaintiffs Complaint, any memo from the TPU
Director to the Tacoma City Council would speak for itself: therefore, no
response is required.

51.In answer to paragraph 3.31 of Plaintiff's Complaint, the April 2, 2019, letter

speaks for itself; therefore, no response is necessary. Furthermore, the actual

ANSWER TO COMPLAINT- 10 Office of the City Attorney
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language used in the letter is not accurately represented in the allegation;
therefore, Defendant denies the allegation contained therein.

52.1n answer to paragraph 3.31.1 of Plaintiff's Complaint, the allegation contains
Plaintiff's legal opinion and speculation for which no response is required.
Furthermore, the letter at issue speaks for itself: accordingly, no response is
required. |

53.In answer to paragraph 3.32 of Plaintiffs Complaint, the allegation contains the
Plaintiff's legal opinion for which no respdnse_is required. Furthermore, the
“term sheet” speaks for itself.

54. In answer to paragraph 3.32.1 of Plaintiff's Complaint, the allegation contains
the Plaintiff's legal opinion and interpretation of the Statement of Financial
Accounting Standards for which no response is required; furthermore, the
purported standard speaks for itself.

55.1n answer to paragraph 3.33 of Plaintiff's Complaint, the allegation contains the
Plaintiff's legal opinion and speculation for which no response is required.
Furthermore, the “term sheet” speaks for itself. Accordingly, no response is
required.

56.In answer to paragraph 4.1 of Plaintiff’s Complaint, the Defendant, having fully
answered Plaintiff's Complaint, denies that the Plaintiff does not have an
adequate remedy at law, and denies that the Plaintiff is entitled to any of the

remedies or relief of any type or nature.
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AFFIRMATIVE DEFENSES

57.In further answer to Plaintiff's Complaint, and as Defendant's FIRST
AFFIRMATIVE DEFENSE, Defendant alleges that the Plaintiff has failed to
state a claim for which relief can be granted.

58.In further answer to Plaintiff's Complaint, and as Defendant's SECOND
AFFIRMATIVE DEFENSE, Defendant alleges that the Plaintiff lacks legal
standing to pursue his claim against the Defendant.

59.In further ahswer to Plaintiffs Complaint, and as Defendant’s THIRD
AFFIRMATIVE DEFENSE, the Plaintiff's claims are barred by operation of the
legal doctrines of waiver, laches and estoppel. Since at least as early as 2006,
Click! has contracted with multiple Internet Service Providers (ISPs), including,
but not limited to, Advanced Stream for use of the Click! Network to provide
retail internet services.

60. In further answer to Plaintiff's Complaint, a.nd as Defendant's FOURTH
AFFIRMATIVE DEFENSE, the Plaintiff's claim for injunctive relief is barred by
the fact that the Plaintiff has the option of pursuing remedies at law.

61.1n further answer_to the Plaintiff's Complaint, and as the Defendant's FIFTH
AFFIRMATIVE DEFENSE, Plaintiff's damages, if any, were the proximate result
of the Plaintiff's comparative or contributory fault.

62.In further answer to the Plaintiff's Complaint and as Defendant's SIXTH
AFFIRMATIVE DEFENSE, to the extent the Plaintiff requests damages, the
Plaintiff's damages, if any, were the sole and proximate result of the Plaintiff's

failure to mitigate his damages.
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63.1n further answer to Plaintiff's Complaint, and as Defendant's SEVENTH
AFFIRMATIVE DEFENSE, the Plaintiff's claims are barred, in whole or in part,
by operation of res judicata or collateral estoppel arising from issues litigated
and orders issued by the Pierce County Superior Court in 19963 and 1997
authorizing the System that is now Click! Network.
64.1n further answer to Plaintiff's Complaint, and as Defendant's EIGHTH
AFFIRMATIVE DEFENSE, the Plaintiff's claims are not ripe for adjudication.
65.1n further answer to Plaintiff's Complaint, and as Defendant's NINTH
AFFIRIVIATIVE DEFENSE, the Plaintiff's claim for relief is barred by the
doctrine of unclean hands.
66.In further answer to Plaintiff's Complaint, and as Defendant’s T'ENTH
AFFIRMATVE DEFENSE, the Plaintiff's Complaint for Mandamus Relief does
not comply with the provisions of RCW 7.16.050 and RCW 7.16.170, and relief
is therefore barred.
67.In further answer to Plaintiff's Complaint, and as Defendant's ELEVENTH
AFFIRMATIVE DEFENSE, the Plaintiff has failed to join an indispensable party
as a result of which relief cannot be granted.
PRAYER FOR RELIEF
Having fully answered the allegatibns of Plaintiff's Complaint, Defendant prays
for judgment as follows:
1. That the Plaintiff be denied declaratory relief;

2. That the Plaintiff be denied injunctive relief:

® City of Tacoma v. Taxpayers & Ratepayers of the City of Tacoma, Pierce Cause No. 96-2-09938-0
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3. That the Plaintiff take nothing by his Complaint;
4. That the Plaintiff's Complaint be dismissed with prejudice;
5. That judgment be entered for the Defendant;

6. For such other and further relief as the Court deems just and equitable.

WILLIAM @ . F,@/éB E,City’Attorney
By /Z i/ //’ / /

M. Joseph/Sidan, WSBA #13206
Deputy Cjity Attorney

Office of the City Attorney
Department of Public Utilities

3628 South 35" Street

PO Box 11007

Tacoma, WA 98411

Phone: (253) 502-8962

Fax: (253) 502-8672

Email: joseph.sloan@ci.tacoma.wa.us

Dated this 6th day of May, 2019.
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CERTIFICATE OF SERVICE

The undersigned certifies under penalty of perjury under the laws of the state
/
of Washington, that on the & 7day of May, 2019, | caused a true and correct copy

of Defendant’'s Answer to be delivered via regular first class mail to the following:

Mitchell Shook
3318 61 Ave., Suite C
Tacoma, WA 98406

Dated this_£*"" day of May, 2019, in Tacoma, Washington.

Diane Kubicek
Paralegal
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19-2:07135-0 Hearing Date: June 14, 2 1T,
2
3
" T ' T B
. 5
6
, IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
- 8 IN AND FOR THE COUNTY OF PIERCE
12""':5
., 9 )
Mitchell Shook,
10
Plaintiff Pro Se, NO. 19-2-07135-0
R 1
Vvs.
12 ORDER GRANTING
CITY OF TACOMA, DEFENDANT'S MOTION TO
13 : CONSOLIDATE
Defendant.
14
1 ORDER
16
This matter having come on before this Court, upon the Motion of Defendant
17 : ‘
City of Tacoma, and the Court having considered the Motion of Defendant City of
18
o Tacoma to Consolidate Pierce County Superior Court Cause No. 19-2-07873-7 with
20 the above-referenced cause, the Declaration of M. Joseph Sloan in support thereof, ,
21 and authorities stated therein, the arguments therein, and there being no opposition
22 || thereto, and having established that these two matters involve common questions of
23 || law and fact and that consolidation will serve the interests of judicial economy, that
24 || consolidation does not change the substantive rights of any of the parties and will not
25

result in prejudice to any party; now therefore, it is hereby,

ORDER GRANTING DEFENDANT'S _ Office of the City Attomey

MOTION TO CONSOLIDATE - 1 Department of Public Utilities
3628 South 35" Strast
P. O.Box 11007
Tacoma, Washington 98411
Phone 253.502.8348
Facsimile 253.502.8672
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ORDERED, ADJUDGED and DECREED that Defendant City of Tacoma'’s

Motion to Consolidate is hereby GRANTED; and it is further

9

Clerk

2
3 ORDERED, ADJUDGED and DECREED that the matter of Thomas McCarthy,
= S S — R
" 4 || etal. v. Cily of Tacoma, Pierce County Superior Court Cause No. 19-2-07873-7 is
5 || consolidated with the instant matter under Pierce County Superior Court Cause
6 1| No. 19-2-07135-0, neither case subject to a stay.
: 7 it is further, ORDERED, ADJUDGED and DECREED that all parties are to
o
{*! 8 llbear their own attorney's fees and costs incurred on this Motion to Consolidate only.
3 9 Done in open Court this (o day of Jung72019. I
10 .
1 JUDGE BRYAN CHUSHCOFF ILE
Presented by: : DEPT. 4
12 |i. ‘ N OPEN COU
WILLIAM | 7 F ity Attorney
13 / 7/, JUN 10 20
By: -
14 11M. Jodeph SlAPWSBA #13206 PIERCE %
15 || Deputy City fttorney B igL NG
Attorney for Defendant Y—EPUTY
16
-|[ So stipulated, approved as to form, So stlpulated Approved to form;
17 || Notice of Presentation Waived: ation Waive
o 12, Sl )
; RO SE
19 Mltc ell Shook, Plaintiff Pro Se Stephame D. Olson, WSBA #50100
Attorneys for _Plamt:ff Shook,
20 Limited Appearance
21 || So stipulated, approved as to form, '
Notice of Presentation Waived:
22 : :
PHILLIPS, BURGESS, PLLC
23
Byzlﬁ G Tl bl
24- || Trevr A. Zand8ll, WSBA #37210
Kent Van Alstyne, WSBA #49928
25 || Attorneys for Plaintiffs McCarthy and Anderson

ORDER GRANTING DEFENDANT'S Office of the City Attomey
MOTION TO CONSOLIDATE - 2 Department of Public Utiilities
3628 South 35% Strest
P. O.Box 11007
Tacoma, Washington 98411
Phone 253.502.8348
Facsimile 253.502.8672
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CERTIFICATE OF SERVICE

|, Diane Kubicek, hereby certify that on the date below, | served the foregoing

3 || document via the method indicated below on all counsel of record and Plaintiff Pro Se:
i 4 ||| Plaintiff Pro Se: Email
o Mitchell Shook First Class U.S. Mail
i 5 ||| 3318 61 Ave., Ste. C Ovemight Mail
Tacoma, WA 98406 Legal Messenger
6 .
P.O. Box 7641
{r 7 1l Tacoma, WA 98417
o s ||| mitch@advancedstream.com
] o ||| Attorneys for Plaintiff Shook, Limited Email
oF Appearance: First Class U.S. Mail
o 10 ||| Stephan D. Olson Ovemight Mail
KLINEDINST PC Legal Messenger
W 11 ||| 701 5t Ave. Ste. 1220
Seattle, WA 98104-7007
12 1|} solson@klinedinstlaw.com
13 |l"Attorneys for Plaintifts McCarthy and Email
© 14 Anderson: First Class U.S. Mail
Trevor A. Zandel! Ovemight Mail
15 ||| Kent Van Alstyne Legal Messenger
PHILLIPS BURGESS PLLC
16 ||| 714 Columbia St. NW, Ste. 320
Olympia, WA 98501
17 {|| fzandell@phillipsburgesslaw.com
- 11| kvanalstyne@phillipsburgessiaw.com
18 )
19
2 DATED this day of June, 2019, in Tacoma, Washington.
21
22 Diane Kubicek, Paralegal
Office of the City Attorney
23 Department of Public Utilities
24
25

ORDER GRANTING DEFENDANT'S
MOTION TO CONSOLIDATE - 3

40

Office of the City Altormey
Department of Public Utilities
3628 South 35" Street

P. 0. Box 11007

Tacoma, Washington 98411
Phone 253.502.8348
Facsimile 253.502.8672




-----

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ARG

53728717

FILE
The Honorable Bryar/ChusbB&ff =3,
Hearing date: August 16, 2019

ORDER
This matter having come on regularly before this Court on the Motion of
Plaintiff Mitchell Shook for Leave to Amend Complaint, and having considered
P!aintiff’s Motion, the Proposed Amended Compla’int for Declaratory, Injunctive,
Prohibition and Mandamus Relief attached thereto, and having considered Defendant

City of Tacoma’s Opposition to Plaintiff Mitchell Shook’s Motion to Amend Complaint

19-2-07135-0 ORGLA 08-21-19 Time: 900 a.m. AUG 16 201
PIERCE C q
By
DEPUTY
IN THE SUPERIOR COURT OF THE STATE OF WASHING

IN AND FOR THE COUNTY OF PIERCE

MITCHELL SHOOK,

| Plaintiff Pro Se, | NO. 19-2-07135-0
VS GeAN T L
' ORDER BEM¥HNG PLAINTIFF
CITY OF TACOMA MITCHELL SHOOK’S MOTION FOR
’ LEAVE TO AMEND COMPLAINT
Defendant. '
Fencan (Proposed)
 THOMAS MCCARTHY; and CHRISTOPHER

T. ANDERSON,

Plaintiffs,
VS.
CITY OF TACOMA,

Defendant.

ORDER DENYING PLAINTIFF
MITCHELL SHOOK’S MOTION
FOR LEAVE TO AMEND COMPLAINT- 1

41
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and the Order Denying Motion for Writ of Prohibition and for Preliminary tnjunction
attached thereto, and having established due cause, now therefore, it is hereby:
ORDERED, ADJUDGED and DECREED, that Plaintiff's Mitchell Shook’s
G RANTED
Motion for Leave to Amend Complaint is hereby PEMIED,; it is further:
ORDEREDR-ABJIUDGED and DECREED; that-all parties-and-te-beartheirewn—! " (¢ 2y

attorney-sfeesand costs,
Done in open Court this 16" day of August.

=

udgq Bryan Cﬁushcoff

Presented by:

FILED

IN OPER couRT

AUG 16 2019

PIERCE COUNTY; Clerk
By,
DEFUTY

WILLIAM C. FOSBRE
Tacoma City Attorney

Al

Chris Bacha, WSBA #16714
Chief Deputy City Attorney

Approved as to form:

PHILLIPS BURGESS, PLLC

revor A. Zandell, WSBAN0. 37210
Kent van Alstyne, WSBA No. 49928
Attorneys for Plaintiff, McCarthy
and Anderson

ORDER DENYING PLAINTIFF Office of the City Attorney
MITCHELL SHOOK'S MOTION Department of Public Utilities
FOR LEAVE TO AMEND COMPLAINT- 2 3628 South 35" Street

P. O. Box 11007
Tacoma, Washington 98411
Phone 253.502.8348
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E-FILED
IN COUNTY CLERK'S OFFIC
PIERCE COUNTY, WASHINGT|

August 26 2019 3:53 PM
KEVIN STOCK

COUNTY CLERK
NO: 19-2-07135-0

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

Mitchell Shook,

Plaintiff Pro Se
V.
CITY OF TACOMA
Defendant

AS CONSOLODATED

THOMAS MCCARTHY

AND CHRISTOPHER ANDERSON
PLAINTIFFS

VS.

CITY OF TACOMA

AMENDED COMPLAINT FOR DECLARATORY,
INJUNCTIVE, PROHIBITION AND MANDAMUS RELIEF

Page 1
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No. 19-2-07135-0

AMENDED COMPLAINT FOR
DECLARATORY, INJUNCTIVE,
PROHIBITION AND MANDAMUS
RELIEF

Mitchell Shook

3624 6™ Ave, Suite C
Tacoma, Washington 98406
Phone: 253-627-8000
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AMENDED COMPLAINT

Plaintiff, Mitchell Shook, hereby amends his Complaint to add facts, causes of action and
relief sought. Plaintiff can certainly prove these charges.

Additional facts are added starting at “Paragraph 3.34” on page 16, new causes of action
are in Section 1V beginning with paragraph 4.2 on page 21, and further relief sought is under
“Section VV” beginning at paragraph 16 on page 21..

INTRODUCTION -NATURE OF ACTION

Click! Network (“Click!) was established in 1997, by Tacoma City Council, as a “broad band
telecommunications system that shall be owned, operated and controlled by the City of Tacoma
Department of Public Utilities Light Division 2.

The Click! system is clearly part of Tacoma Public Utilities.

The Click! system was established to “provide telecommunications services for data transport,
high speed internet access, full cable television service, and, among other things, to meet the
expanding telecommunications requirements in an evolving competitive electric market, the most
critical of which is real time, two-way interactive communications with individual energy consumers”
The Click! Network telecommunication system continues to fulfill its original mandate, providing

wholesale broadband Internet services to over 20,000 Tacoma Public Utilities customers, with a state-

1 The 1997 City Council Resolution No. 33668

AMENDED COMPLAINT FOR DECLARATORY, Mitchell Shook

3624 6™ Ave, Suite C
INJUNCTIVE, PROHIBITION AND MANDAMUS RELIEF Tacoma, Washington 98406
Page 2 Phone: 253-627-8000
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of-the-art cable modem and Gigabit Fiber To The Home (“FTTH”) system -while delivering
television services to over 12,500 Tacoma Public Utilities customers over the system.

The Tacoma City Council recently approved a “term sheet” for disposal of Tacoma Public
Utilities’ proprietary interests in the system. All control over the day-to-day ongoing operations of
Click!, including oversight on rates, would be handed over to a private company.

Tacoma City Charter, Article 1V 8§ 4.6, clearly prohibits the disposal of a “utility system” without
a majority vote of the electorate. Similarly, RCW 35.94 requires a vote for any sale, lease or disposal
of “any part” of a municipal utility system.

Since Click!’s system is part of Tacoma Public Utility?, and no such vote of the people is planned
or provided for, there is an imminent risk that the terms of City charter will be violated.

The purpose of this action is to make sure the clear language in the City charter is followed and the
people are allowed to vote on any lease or disposal of the Click system by TPU; for, if charter
provisions are ignored, the City would be exceeding its authority and acting ultra vires.

1. PARTIES

Plaintiff Mitchell Shook is a resident of Tacoma, a Tacoma Public Utilities rate payer, taxpayer to
City of Tacoma’s general government and Click! customer; and, as such, has standing to seek the

relief requested in this petition.

Defendant City of Tacoma (“the City”) is a Washington Municipal Corporation located in Pierce
county, Washington. The Light Division, doing business as Tacoma Power, of the City’s Department
of Public Utilities (“TPU”) operates and provides services to TPU customers (“ratepayers”). TPU
operates a business unit, known as Click! Network, which provides retail television and wholesale
Internet services.

2. JURISDICTION AND VENUE

2.1 This Court has subject matter jurisdiction over this issue, since the City is located in Pierce

County and the events related to this petition have substantially occurred in Pierce County;

2 City of Tacoma Resolution 40272

AMENDED COMPLAINT FOR DECLARATORY, Mitchell Shook

3624 6™ Ave, Suite C
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additionally, the superior court has subject matter jurisdiction over this action under RCW 2.08.010
because plaintiff seeks writs of mandamus and/or prohibition.
2.2 Given no other speedy or adequate remedy, RCW 7.16.040 provides the Court
jurisdiction over this matter.
3. FACTS
3.1  Tacoma City Charter Section 4.6 requires “The City shall never sell, lease or dispose of any
utility system” without a “majority vote of the electors ”.

3.1.1 Click is multi-service broadband telecommunications provider and operating section of
Tacoma Power providing retail cable television and wholesale broadband internet services to Tacoma
Power’s residential and business customers.

3.2  Ordinance NO. 25930 was passed by Tacoma City Council in 1996 and entitled "AN
ORDINANCE of the City of Tacoma, Washington establishing a telecommunications system as

part of the Light Division".

3.21 The 1996 CITY of Tacoma ORDINANCE NO. 25930 States “WHEREAS, RCW 35.92.050

authorizes cities to construct and operate works and facilities for the purpose of furnishing
any persons with electricity and other means of power and to regulate and control the use
thereof* or lease any equipment or accessories necessary and convenient for the use

thereof; and

3.2.2 CITY of Tacoma ORDINANCE NO. 25930 States WHEREAS, the Utility Board and the

Council have determined that it is in the best interest of the City that it install a
telecommunications system among all of its Electric System substations in order to improve

communications for automatic substation control; and

3 A writ of review shall be granted by any court, when an inferior tribunal, board or officer, exercising judicial
functions, has exceeded the jurisdiction of such tribunal, board or officer, or one acting illegally, or to correct
any erroneous or void proceeding, or a proceeding not according to the course of the common law, and there
is no appeal, nor in the judgment of the court, any plain, speedy and adequate remedy at law.

4 Emphasis added to remind the Court that this functionality is still relevant today. Smart homes, smart
devices and the Internet-of-Things (with devices such as smart thermostats for example) allow users to
control their electrical usage even when away from the premises.
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3.2.3

3.24

3.2.5

3.2.6

3.2.7

3.2.8

CITY of Tacoma ORDINANCE NO. 25930 States WHEREAS, the City has determined
that it is prudent and economical to provide additional capacity on such
telecommunications system to provide the Electric System with sufficient capacity to
perform or enhance such functions as automated meter reading and billing, appliance
control®, and load shaping; and

City of Tacoma ORDINANCE NO. 25930 States WHEREAS, the Light Division may wish
to connect such telecommunications system to individual residences and businesses in its
service area or to other providers of telecommunications services; and

The 1996 City of Tacoma ORDINANCE NO. 25930 States WHEREAS, the City has
determined that it should create a telecommunications system as part of the Electric
System® in order to construct these telecommunications improvements

Exhibit A to 1996 City of Tacoma ORDINANCE NO. 259307 stated the
telecommunications project would include “demand side management (DSM)
functions®, CATV and Internet Access.

In 2006, Washington voters approved Initiative Measure 937, known as the Energy
Independence Act. The measure, which was codified at RCW 19.285, requires electric
utilities with more than 25,000 customers to take certain measures to conserve energy”®

Demand-side management (DSM) or demand-side response (DSR) is the modification of

consumer demand for energy through various methods -such as financial incentives.

> Emphasis added, for it should be recognized that “appliance control” is not possible without two way
communication between an appliance and the user -as such “appliance control” is an energy related

function.

® Emphasis added to point out that the telecommunications system is a “part of the electric system”

" Passed on July 26, 1996 when the telecommunications system was approved

8 the goal of demand-side management is to encourage the consumer to use less energy during peak hours,
or to move the time of energy use to off-peak times such as nighttime and weekends

9 Kelley, 120313 WAAGO, AGO 2013-6 2013
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Demand-side management encourages the consumer to use less energy during peak hours,
or to move the time of energy use to off-peak times such as nighttime and weekends.°
3.3 The Tacoma City Council approved construction of Click! Network on April 8,1997. The City
Council delegated authority to the Public Utility Board and the Department of Public Utilities
('TPU”), Light Division (dba “Tacoma Power"), to implement, own and manage a broadband
telecommunications system ("Click! Network™ or "Click!"), as authorized through City Council
Substitute Resolution No. 33668, approved April 8, 1997, and Public Utility Board Amended
Substitute Resolution U-9258, which was approved on April 9 1997
3.3.1  The 1997 Council Resolution No. 33668 states: “WHEREAS the City of Tacoma,
Department of Public Utilities, Light Division desires to: (1) develop a state-of-the art fiber optic
system to support enhanced electric system control, reliability and efficiency; (2) develop
capability to meet the expanding telecommunications requirements in an evolving competitive
electric market, the most critical of which is real time, two-way interactive communications with
individual energy consumers, (3) create greater revenue diversification through new business
lines (i.e. Internet transport, cable TV, etc.), (4) enhance traditional products and services, and (5)
maximize return on Light Division assets,
3.3.2  The 1997 Council Resolution No. 33668 states “WHEREAS a broadband
telecommunications system will have available capacity for future City Light Division needs and
will also have the capacity to provide telecommunications services for data transport, high speed

internet access, full cable television service, and other uses, and; ”

3.3.3  The 1997 Resolution No. 33668 states “BE IT RESOLVED BY THE COUNCIL OF THE
CITY OF TACOMA: That the Council hereby finds and determines that the City Light Division's
broad band telecommunications proposal is in the best interests of the City, will serve a public
purpose and that the said Business Plan is sufficient and adequate, therefore, the Council hereby

approves the Light Division's proposal including the Business Plan and the Department of Public

10 pemand Side Management and Response can play a role in satisfying TPU’s requirement for complying
with RCW 19.285.040 Energy conservation and renewable energy targets -which requires TPU to pursue all
available conservation that is cost-effective, reliable, and feasible.
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Utilities, Light Division is hereby authorized to proceed to implement said proposal for a broad
band telecommunications system, and That the proposed broad band telecommunications system
shall be owned, operated and controlled by the City of Tacoma Department of Public Utilities
Light Division!"

3.3.4 Click! operates as part of TPU. Click is one Tacoma Power’s 6 business units -which units are
generation; power management; transmission and distribution; rates, planning and analysis; Click
Network; and utility technology services.

3.3.2 Click! is not a separate business unit or enterprise fund. It is an organizational unit within the
Power enterprise fund. The first line of Click! oversight is the Power Superintendent and the
Power management team. From there, oversight is provided by, the TPU CEO, the Board, and the
City Council.

3.3.3 TPU Revenue Bonds were approved, by a declaratory judgement, to pay for construction of the

Click! system; and, no general fund dollars have been committed to the project.

3.4 Approximately 1,500 miles of fiber and coaxial cable have been constructed by Tacoma
Power in the cities of Tacoma, University Place, Fircrest, Lakewood and Fife, and portions of
unincorporated Pierce County, providing Tacoma Power with a state-of-the-art telecommunication
system with which supports transmission and distribution operations, advanced metering, and retail
and wholesale commercial services. The network currently covers approximately 66% of the

households in Tacoma Power’s service territory.

3.5  The network consists of a hybrid fiber-optic coaxial (“HFC”) system, which delivers two-way
signals for cable TV, cable modem,*? Fiber To The Home (“FTTH”) Internet services, and advanced
metering.

3.6 In addition, SONET (“Synchronous Optical Network’’) and Gigabit Ethernet technologies

are used to support communications across Tacoma Power’s transmission and distribution system and

11 Emphasis added to highlight fact that system is owned by TPU
12 Telecommunications Infrastructure Section, on Page 47, Bond Prospectus for CITY OF TACOMA,
WASHINGTON $70,575,000 Electric System Revenue Bonds, Series 2017
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to carry out data transport services for commercial customers. The network was designed and
constructed to meet high telecommunications standards, containing a redundant backbone and
redundant service loops, which seek to ensure uninterrupted signal transport in the event of a network
break.

3.7  Commercial telecommunication services were Launched in 1998 under the brand name Click!
Network. Click! provides three commercial telecommunication services to TPU customers; retail
cable television, wholesale broadband transport and wholesale high-speed Internet delivered over
cable modem and FTTH.

3.8 In 2017 Click! Network’s annual operating revenues were approximately $26,519,861%3,

3.8.1 Click! ended 2018 with more than 12,500 cable TV customers, 20,000 wholesale
high- speed Internet service customers, and more than 100 wholesale broadband transport
circuits.
3.8.2 Click! has “significant goodwill”, According to Section 2.3 of the January 23, 2018
presentation by Joann Hovis, of CTC Technology, at the City Council-TPU Board Joint Study

Session. Ms. Hovis’ report was titled Strategy Alternatives for Tacoma Click!:

3.8.3 “Click! has thousands of customers and considerable goodwill”, as confirmed by Click!
Network General Manager, Tenzin Gyaltsen, who stated so in his February 7", 2018, Declaration

In Support Of Defendants Opposition To Partial Summary Judgement -page 3, Pierce County

Superior Court Case No 17-2-08907-4

3.8.4 Click! is the nations second largest municipal CATV and Internet service -behind
Chattanooga TN.
3.9  TPU is governed by the City’s public utility board, whose five members are appointed by the
mayor and confirmed by the city council. Utility budgets and rates are subject to approval by the city
council. Section 4.3 of the City charter provides City council with oversight on rates and the
authority “to fix and from time to time, revise such rates and charges as it may deem advisable for

supplying such utility services the City may provide .

13 CLICK! NETWORK COMMERCIAL OPERATIONS OPERATIONAL SUMMARY - December 31, 2017
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3.10 Title 12 “Utilities” of the Tacoma Municipal Code regulates utilities and rates.
3.10.1 Click! CATV and wholesale Internet rates are regulated under Title 12 of the Tacoma
Municipal Code, in section 12.13

3.10.2 Click! TV and Wholesale Internet rates are approved by the Public Utility Board

(Board) and City Council, the same as Power, Water, and Rail rates.

3.11 Over 10,000 TPU electric customers currently have Tacoma Power Gateway meters

installed on their homes. These “gateway meters” operate over Click! Network’s HFC plant.
3.11.1 The Gateway meters feature “remote connect and disconnect” functionality
allowing for services to be turned on or off for electric customers. The gateway meters
also allow automated electric meter reading and provide information to customers

relevant to their energy purchasing decisions.*

3.11.2 In connection with these Gateway Meters, some TPU customers participate in

the “Pay-Go” prepayment system.
3.12 Click! currently holds telecommunications or video franchises from the City of Tacoma,
City of Fircrest, City of Fife, City of Lakewood, City of University Place, and Pierce County to
offer Cable TV, high speed Internet, digital phone, as well as fiber-delivered data solutions to
area residents and businesses®.
3.13 AMENDED RESOLUTION NO. U-10879, states: ” #20. WHEREAS Tacoma Power has
excess power generation capacity within its service territory. In the past, Tacoma Power has
benefited greatly by selling this excess capacity in the wholesale power markets to the benefit of all
retail electric customers. Over the past few years, wholesale power prices and sales have dropped
substantially. In support of Tacoma Power's strategic business plan, Tacoma Power wants to make
up this lost revenue by looking at ways to increase its retail power sales through economic growth in
the community. Communities across the nation have benefited economically from competitive access

to internet services in their communities. ”

4 From AMENDED RESOLUTION NO. U-10879 Adopted by TPU Board on 9-28-16
15 CLICK! NETWORK Business Plan -by Click! General Manager Tenzin Gyaltsen. Revised 3-20-17 -Executive
Summary Page 2
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3.14 AMENDED RESOLUTION NO. U-10879 also states: “Tacoma Power's continued operation
and maintenance of the telecommunications system for internet access purposes assists in making the
internet services competitive in Tacoma Power's service area, which increases economic growth that
leads to greater retail power sales 6.
3.15 AMENDED RESOLUTION NO. U-10879 stated “WHEREAS The Internet-related uses of
the Click! telecommunications system provide Tacoma Power customers benefits by giving them
access to advanced customer services options such as: power use monitoring, outage reporting,
scheduling of services, bill paying, and electrical appliance control.
3.16 AMENDED RESOLUTION NO. U-10879 stated that “WHEREAS In planning for an
uncertain and unknown future!’, there may be other potential functions related to the supplying of
electricity to customers who might also make energy related usage of the telecommunications system
infrastructure including: cyber security efforts, electric car charging and metering, enhanced “smart
home” uses that allow customers to control power usage by time of day, participate in demand
response programs, behavior-based saving programs, outage communications, energy audits, and
participation in Evergreen Options™'8
3.17  One purpose for creating Click! was to have a telecommunications system sophisticated
enough to enable TPU to compete effectively in the rapidly evolving electric industry.
3.18 Amended Resolution U-10828, adopted by the City’s public utility board on December 3,
2015, states “WHEREAS the broadband telecommunication system is critical infrastructure for
Tacoma Power

3.18.1 Amended Resolution U-10828 cites Charter 4.6 as requiring a vote of the people to

before the City may “lease or dispose of any utility system .19

16 AMENDED RESOLUTION NO. U-10879 -Page 4, This is Whereas #20

17 AMENDED RESOLUTION NO. U-10879 -Page 4, This is Whereas #17

18 https://www.mytpu.org/community-environment/clean-renewable-energy/evergreen-options-program/
19 page one of Amended Resolution U-10828
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3.19

City Council Resolution #39347 states: “1997, the City of Tacoma, through its electrical

utility, embarked on an effort to construct and operate a state-of-the-art telecommunication system

for the benefit of its electric utility and its electric utility customers 2

3.19.1 City Council Resolution #39347 states: “WHEREAS the telecommunications
system was constructed and has been in continuous operation since 1999, and has proven to
provide benefits for the City electric utility and electric utility customers located both Inside
and outside City limits %

3.19.2 City Council Resolution #39347 states: “WHEREAS the telecommunication system
is now a vital component of the City's electric utility and continued operation and
maintenance of the system is an essential function of the electric utility ”

3.19.3 City Council Resolution #39347 states: “WHEREAS some of the benefits the City's
electric utility and electric utility customers have received from the system include (1)
enhanced control, reliability and efficiency of the City's electrical system; (2} increased
capability to meet the expanding telecommunication requirements in an evolving competitive
electric market, including the ability to make real-time, two-way interactive communications
with individual energy consumers; (3) improved traditional electric products provided to
consumers; (3) diversified revenue streams through new business lines (i.e., Internet
transport, cable TV, etc.); and (5) maximized return on the City's electric system assets, and
enhancing communication between electric utility assets and electric utility consumer, and
providing electric utility customers a means to instantly access electric utility accounts
information for payment of bills, report outages, and obtain energy usage and conservation
information ” 22
3.19.2 City Council Resolution #39347 stated: “WHEREAS some benefits of the City's
electric utility telecommunication system include enhancing communication between electric

utility assets and electric utility consumers, and providing electric utility customers a means

20 City Council Resolution #39347 -page 1
21 City Council Resolution #39347 -page 1
22 passed by City Council on December 15 2015

AMENDED COMPLAINT FOR DECLARATORY, Mitchell Shook

3624 6™ Ave, Suite C
INJUNCTIVE, PROHIBITION AND MANDAMUS RELIEF Tacoma, Washington 98406
Page 11 Phone: 253-627-8000

53




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

to instantly access electric utility accounts information for payment of bills, report outages,
and obtain energy usage and conservation information, and,;
3.20 That a water heater “demand response project” was recently conducted by Tacoma Power, in
the Salishan housing development neighborhood, under an agreement with the Tacoma Housing
Authority.
3.20.1 Data transport for the Salishan demand response hot water heater project utilized Click!
Network’s cable modem system?,
3.20.2 Demand response technology requires two-way communications.
3.20.3 Demand response technology holds potential for load reduction and energy savings®*.
3.20.4 RCW 35.92.360% -Energy conservation plan states "The legislature finds that energy
conservation can take many useful and cost-effective forms, and that the types of conservation
projects available to utilities and customers evolve with time as technologies are developed and
market conditions change. In some cases, electricity conservation projects are most cost-
effective when they reduce the total amount of electricity consumed?® by an individual
customer, and in other cases they can be cost-effective by reducing the amount of electricity a
customer needs to purchase from an electric utility.
3.21 The Click! Engagement Committee (“the committee’) was formed in January 2016, per the
direction of the Tacoma Public Utilities Board and the City Council.
3.21.1 The Committee was comprised of seven members as follows: Mayor Marilyn Strickland,
City Council Member Marty Campbell, Public Utility Board Member Mark Patterson, Public
Utility Board Member Karen Larkin, industry experts Janine Terrano and Terry Dillon, and
ratepayer advocate Andrea Cobb?’.

3.21.2 The Committee met 16 times between January 22,2016 and August 1,2016.

23 Email from Click! General Manager Tenzin Gyaltsen

24 BPA Salishan Demand Response Water Heater Final Report 2018

% Findings-Intent-2002 c 276

26 Emphasis added to point out the Nexis between Internet access and the ability to conserve energy

27 CLICK! NETWORK Business Plan -by Click! General Manager Tenzin Gyaltsen. Revised 3-20-17 -Executive
Summary Page 2
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3.22  Studies by the Click! Engagement Committee and Tacoma Power’s financial analysis
demonstrate that continuing to provide CATV services in support of retail internet services makes the
sale of such services a more competitive overall product and improves the financial sustainability of
Click!?®
3.23  InJuly 2018, the City Council and Public Utility Board (“Board”) directed Joann Hovis, of
CTC Technology & Energy (“CTC”), to negotiate with Rainier Connect and Wave Broadband, and to
develop formal partnership proposals regarding the operation and use of the Click! Network.
3.23.1 Two Public-Private Partnership Term Sheets (“term sheets”) for operation and use of
Click! Network, one from Rainier Connect and one from Wave Broadband, were presented to
the Council and Board, at a Joint Study Session on March 5, 2019.%°
3.23.2 Both of these term sheets proposed a 20-year IRU with two 10-year extensions.
3.23.3 The term sheets from Rainier Connect and from Wave Broadband were compared and
evaluated by Joann Hovis of CTC, a consultant hired by the City, who recommended to the
TPU Board and City Council that they should proceed with the term sheet proposed by
Rainier Connect.
3.24 The Rainier Connect term sheet®® presented to City Council states that “The IRU term will be
20 years (“IRU Term”). On the expiration of the IRU Term, the IRU can be renewed for two
additional periods of 10 years (“Extension IRU Terms ) so long as Rainier Connect is in compliance
with all the terms of its contractual relationships with the City of Tacoma and TPU.”
3.25 The Rainier Connect term sheet (“the term sheet”) states: “Rainier Connect will be granted use
of other assets currently used by Click! in the provision of cable television and broadband data
services, including equipment used to operate the Network and deliver services to customers,
customer accounts, inventory of spare parts and equipment, prepaid items, and material contracts, in

each case related to the operation of the Network and the provision of products and services

28 AMENDED RESOLUTION NO. U-10879

29 Update and Analysis: Alignment of Click! Policy Goals with Partner Proposals Presented by Joanne Hovis To
the City of Tacoma City Council & Utility Board on March 5 2019

30 12. Tacoma Click! -Rainier Connect Public-Private Partnership Term Sheet Presented by JoAnn Hovis on
March 5, 2019
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(collectively, “Related Assets”). The Related Assets will be conveyed to Rainier Connect subject
thru the terms of an asset purchase agreement (“APA”)*! to be negotiated between the parties. %2
3.26  Further negotiations with Rainier Connect were approved by City council on March 26,
2019, with the passage of Resolution 40272, entitled: “A resolution approving the execution of an
agreement between the Department of Public Utilities, Light Division d.b.a. Tacoma Power, and
Rainier Connect to negotiate in good faith formal partnership contracts related to the operation and
use of the Click! Network”
3.27 The term sheet states “Rainier Connect will be granted an indefeasible right of use (“IRU”)
for the hybrid fiber-coaxial network assets owned by Tacoma Public Utilities (TPU) and used by
Tacoma Click! (“Click!) to provide cable television and broadband data services to residents and
businesses (“Network”) in the existing Click! service area (“Click! Service Area”). The Network
includes the outside plant assets associated with the Click! network, including fiber optics, coaxial
cable, cabinets, splitters, backup powering equipment, and other out-side plant physical assets
including those discussed in 14(b) below "3
3.28  The term sheet states: “The Tacoma Power Fiber on Critical Routes is collocated with the
fiber optic strands that are used by Click! and are now planned to lease to Rainier Connect under
the IRU.”
3.29  The term sheet with Rainier Connect does not provide City council any control over TV or
Internet rates.
3.30 The term “IRU” has frequently been described as a “Lease” by Tacoma City and TPU policy
makers since the concept of a public-private partnership was first introduced in 2015.
3.30.1 In a May 6, 2015 Memo from TPU Director Gaines responding to “Council inquiries
from the March 31, 2015 Joint Study Session” the “IRU” is described as a “Lease”.
3.31 On April 2,2019 a Letter of Intent ("LOI") was signed by TPU Director Jackie Flowers with

Rainier Connect. The LOI states "In the proposed transaction, Rainier Connect would obtain an

31 emphasis added to point out the fact of the asset sale.
3212. Section 1.c of Tacoma Click! -Rainier Connect Public-Private Partnership Term Sheet March 5, 2019
33 Rainier Connect Public-Private Partnership Term Sheet Present to City Council on March 5, 2019
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exclusive indefeasible right to use ("IRU") and operate the hybrid fiber coaxial (“HFC”) system that
today the Department of Public Utilities, Light Division (*Tacoma Power") d/b/a/ Click! Network
("Click™) operates to provide wholesale and retail video and broadband products and services to
residents and businesses in the City and in other jurisdictions in which Click! is franchised to
operate".
3.31.1 The LOI contemplates the negotiation of an agreement that would grant Rainier
Connect exclusive possession and control of HFC facilities and equipment essential in
operating the CATV and wholesale Internet system.3*
3.32 The terms of the IRU, as described by the term sheet are a “lease”.
3.32.1 FASB Statement of Financial Accounting Standards ("SFAS") No. 13, Accounting for
Leases, and the related interpretations of this standard, provide the relevant GAAP for lease
accounting, including the definition of a lease. This accounting literature defines a lease as an
agreement conveying the right to use property, plant or equipment for a period of time®
3.33  The term sheet represents significant material changes to the Click! Business model, including
the removal of TPU as the primary operator of Click!, the sale or lease of telecommunications system
equipment or capacity, the outsourcing of work and discontinuance of TPU products and services®.

3.34  Since its inception in 1996, Click! has been a part of Tacoma Power and was initially

financed with Tacoma Power revenues and resources.*’

3.35 Defendant defines TPU’s “Communications Network" as “that network owned, operated,
and maintained by Click!, consisting of redundant fiber optical backbones, redundant fiber optical
service loops and coaxial cable distribution cables on which numerous applications are provided,

which network includes, but is not limited to, Department of Public Utilities' two-way

34 public-Private Partnership Term Sheet March 4, 2019

% Testimony Concerning Telecommunications Accounting Issues by John M. Morrissey Deputy Chief
Accountant, U.S. Securities and Exchange Commission Before the Subcommittee on Oversight and
Investigations Committee on Financial Services March 21, 2002

36 Update and Analysis: Alignment of Click! Policy Goals with Partner Proposals Presented by Joanne Hovis To
the City of Tacoma City Council & Utility Board on March 5 2019

37 Confirmed by Tacoma City Council Resolution No. 39577
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communications services, commercial retail cable television, wholesale Internet services, wholesale
data transport services, and I-Net servicese,

3.36  Click!’s customers, thru their usage of the telecommunications system’s broadband Internet
access, ethernet transport and cable television services, have shared in paying for and offsetting part
of the capital costs of constructing Tacoma Power’s telecommunications system, as well as in the
operation and maintenance (“O&M?) of this infrastructure. By sharing in these costs, Click!’s
operation benefits all Tacoma Power electric customers who otherwise would pay 100% of the capital

and O&M costs.*?

3.37 At least $100 million dollars has been spent in constructing the telecommunications system
that allows delivery of Click!’s commercial telecommunication services.

3.38 On May 12, 2015 Defendant estimated that “approximately $200 million in historical cost and
approximately $80 million in book value of the Fiber/Coax system” existed at that time, and “the
initial capitalization date was around 1999.”

3.39 Tacoma Power's continued operation of the telecommunications system for provision of

broadband services assists in making Internet services competitive in Tacoma Power's service area.

This benefits Tacoma Power by stimulating and increasing economic growth, which leads to greater

retail power sales. Other benefits include “allowing the utility to continue to efficiently and

effectively meet the demands of new federal regulations relating to reliability of the electrical system,
combating threats from possible cyberterrorism acts, participating in energy transactions and trades to
balance the energy markets in less than 15-minute increments, enhancing communication between
electric utility assets and electric utility consumers, and providing electric utility customers a means
to instantly access electric utility accounts information for payment of bills, report outages, and
obtain energy usage and conservation information.”*

3.40 No direct cost audit or “product line profitability” analysis for Click! has ever been done.

38 Institutional Network Services Agreement between City of Tacoma and Click! Network, 12/21/2009-p. 3
39 Confirmed in Resolution U-10879. passed by Tacoma Public Utility Board on 9-28-16
40 Tacoma City Council Resolution 39347, passed on December 15, 2015
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3.41 Inviolation of state law, Tacoma Public Utilities is paying 7.5% of Click! Network’s

broadband revenues to Defendant’s general fund.
3.42 Inasingle month, October 2018, this 7.5% “tax” or B&O “fee”” amounted to $52,297.18.

3.43 Indistributing shared capital and O&M expenses between Click!’s commercial operations and
Tacoma Power’s traditional electrical services, Defendant follows a cost “allocation methodology”

with formulas guided by the “Governmental Accounting Standards Board” (“GASB”).

3.44 Defendant’s "fully distributed" allocation methodology is based on GASB rules designed to
distribute shared “indirect costs”, across City departments, not to determine “profits” in a commercial
sense. Accordingly, many different types of “general overhead costs” appear as “expenses” under
various sections of Click!’s Operational Summaries.

3.45 Many of these indirect “overhead costs” are expenses completely unrelated Click!’s
commercial telecommunications activities whatsoever.

3.46  These indirect “unrelated costs" include such things, by way of example, as the Tacoma
Mayor’s salary and City Council member’s salaries.

3.47  Given the many unrelated and indirect costs included under GASB rules in the preparation of
Click!’s Operational Summaries, no true and accurate representation of Click!’s “actual income” or
true profitability “as an enterprise” is provided by these statements. Defendant’s governmental

accounting methods are not designed to track “profits,” as such.

3.48 In preparing Click!’s Operational Summaries, Defendant follows “not-for-profit accounting
and financial reporting principles by governmental entities,” as outlined by GASB. Determining.
Click!’s true performance and profitably from business-type “proprietary activities,” as an enterprise,
is not the object of GASB rules.

3.49 The accounting methodology Defendant uses in preparation of Click! Operational Summaries
artificially increase Click!’s expenses and do not reflect the System’s actual “operating profits or
losses™ as an “enterprise.”

3.50 In 2015 the “cost allocation formulas” were significantly updated by TPU management -

resulting in “significant” changes to the allocation methodology. This “significant update” resulted in
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shifting costs, from a previous ratio of approximately 75% to Click! and 25% to Tacoma Power, to a

“new ratio” of 94% to Click! and only 6% to Tacoma Power.*

3.51 The change in the allocation formulas resulted in $5.7 million of additional expenses being
allocated onto Click!. These additional costs were retroactively reflected in Click!’s Operational
Summaries beginning on January 1, 2015.

3.52 In 2016 Tacoma City Council passed a Resolution recognizing that the internal cost allocation
formulas between Click! and Tacoma Power had changed significantly; and, that TPU management

had “substantially increased the share of cost allocations borne by Click! Network”.

3.53 Inthis 2016 Resolution, City Council directed the City Manager to hire an independent
third-party consultant to “audit, analyze, and establish a reasonable methodology” for cost

allocation between Tacoma Power and Click! Network. This audit was never done.

3.54  This City Council Resolution specifically cited “significant concerns” over the “veracity

and appropriateness” of the accounting assumptions and “cost allocation” methodology implemented

by Tacoma Power. The Resolution determined that such concerns “must be resolved.”

3.55 This Council resolution authorized $100,000 for an independent consultant to audit, analyze,

and establish an independent cost allocation methodology between Tacoma Power and Click!.

3.56 A third-party consultant, NEWGEN STRATEGIES, LLC (“NewGen’) was hired and a
contract issued in January 2017 to audit Click! pursuant to Council’s direction. The contract specified
NewGen would “evaluate the methodology used to allocate costs between Tacoma Power's electric

and cable (Click!) operations and determine the extent to which it is reasonable’*.

3.57 In March 2017 the City Attorney issued a “Notice of Contract Suspension” to NewGen stating

it is “in the best interest of the City to suspend the professional services agreement with NewGen

dated January 9, 2017.” The contract was thus terminated, and the audit never completed.

3.57 The “significant concerns” identified by City Council in the 2016 Resolution requiring an

audit were never addressed by NewGen, or in any subsequent audit. The “veracity and

41 Confirmed by Tacoma Public Utilities 2015 Annual Report
42 Jan 9%, 2017 contract between City of Tacoma and NEWGEN Strategies.
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appropriateness” of the accounting assumptions and “cost allocation” methodology remain
unanswered issues and genuine questions of material fact.

3.58 The City Charter provides that the revenues of utilities owned and operated by the City shall
never be used for any purposes other than the necessary operating expenses thereof, the making of
additions and betterments thereto and extensions thereof, and the reduction of rates and charges for
supplying utility services to consumers.

3.59 The City of Tacoma maintains an Institutional Network (I-Net) serving the City, schools,
and government agencies. The I-Net system has an agreement with TPU to utilize a portion of TPU’s
telecommunications plant. This agreement includes an “incremental cost arrangement,” where the
City only pays for “incremental costs,” or those costs “over and above the costs that Tacoma Power

would have incurred” for the system to serve Tacoma Power’s own non-I-Net purposes.*®

3.60 Click! Network has no such “incremental cost arrangement” with TPU; rather, under the
“updated cost allocation formulas,” put into place in 2015, Click! bears 94% of the costs associated

with operations and maintenance of the shared telecommunications system.

3.61 Click!’s Operational Summaries are negatively impacted by Tacoma Power’s subsidization of
I-Net’s expenses, such as capital costs, engineering, design, conversion work*, safety equipment,
power usage, surveillance, monitoring, emergency readiness, O&M expenses, etc. The actual pro-rata
share of these costs should rightfully be allocated to Defendant, as general government costs.

3.62 Defendant’s accounting policies shift unrelated I-Net costs, from general government, onto
Click!’s Operational Summaries. This creates a distorted and misleading view of Click!’s financial
performance and conceals the true financial performance of Click!’s operations as an enterprise.

3.63 Defendant routinely presents these erroneous Operational Summaries to the media and

policymakers as accurate representations of Click!’s true financial performance as an enterprise.

3.64 Defendant has admitted, thru an authorized party-opponent, that these accounting practices

produce a wrongful, inaccurate and disparaging perception of Click!’s performance.

43 Tacoma City Manager, Ray Corpuz, December 12, 1997 memorandum.
44 Such as undergrounding of telecommunication plant assets
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3.65 This wrongful perception of Click!, as a “money losing venture”, poisons the minds of
policymakers and the public alike. This harmful “misconception” is a primary reason for
policymaker’s considering privatization of Click!. More simply stated, if Click! were properly seen

as a successful and profitable venture, all support for privatization of Click! would cease to exist.

3.65 TPU, as a non-profit, municipal public service enterprise, follows a “cost recovery” based
pricing policy. Rates are set to recover costs of service and insure future funding for operations.

Assigning unrelated costs to Click! results in higher rates being paid by customers for Click! services.

3.66 Tacoma Power will soon release a “customer service app” providing online customer support
functions for utility customers. Among the features and benefits this “app” will bring are outage
alerts, “leak detection,” real time billing, payment and usage information. The “app” requires Internet

access. As such, Internet access has a nexus to provision of other utility services.

3.67 Click! faces competition from commercial, for profit, telecommunications service companies.
These competitors have long opposed the competition created by municipal broadband systems such
as Click!’s. They commonly employ lobbyists to carry out their agenda of destroying and preventing
municipal competition. The lobbyists’ efforts and political contributions are no secret. Their activities

are well organized, well documented and well known to Defendant’s staff and its policymakers.

3.68  Public concerns, suspicion and accusations over TPU management’s accounting for Click!’s
costs have been widespread since 2015. On September 22, 2016, at a City Council meeting where the
issue of reappointing TPU Director Bill Gaines was before the City Council, Council Member Ibsen
cited the Director’s “dishonest actions,” likening them to “someone who ’s stealing from the cash
register.” The video of that meeting is on Defendant’s website. Director Gaines tenure at TPU was
concluded in 2017 and a new TPU Director, Jackie Flowers took over in 2018.

3.69 That Defendant knowingly allowed a “fake bidder”, by the name of “Yomura” to participate
in the final stages of an RFI process that was part of the proposed privatization plan.

3.70  That Defendant has not obtained current financial statements, including a balance sheet, for
evaluating the financial qualifications of the proposed acquirer of Click! Network.

3.71 Defendant continues to widely portray Click! Network as a “money losing” venture
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IV. CLAIM FOR RELIEF & CAUSES OF ACTION

WHEREFORE, Plaintiff hereby amends his complaint, is able to prove all of the additional facts

cited and prays for judgment against Defendant based on the following:

4.1  Plaintiff is without an adequate remedy at law to require City council to follow the
requirements of City Charter 4.6 and RCW 35.94 and is entitled to declaratory, injunctive and
mandamus relief prohibiting any sale, lease or disposition of the Click! commercial
telecommunication system unless and until such disposal is approved by a majority vote of the

electors at a municipal election in the manner provided by the city charter and the laws of the state.

4.2  There is an actual, present, and existing dispute between the parties as to the legality of
using Click! broadband revenue to subsidize and support general government functions thru
wrongful payment of taxes on broadband services; and, over usage of Tacoma Power and Click!
resources in subsidizing I-Net and general government’s pro-rata share of pole attachment fees,
power usage, undergrounding or relocations of existing plant, ongoing capital funding,
surveillance, monitoring, emergency readiness, repairs and maintenance costs. transport fees,
O&M costs and capital expenses obligations. These “subsidy activities” are attributable to, and
properly allocable to, general government. There is also a dispute over the total dollar value of

these unlawful subsidies provided in covering such general government expenses.

4.3  Defendant has willfully violated state and federal prohibitions against taxation of Internet
access, under RCW 35.21.717 and the federal Internet Tax Freedom Act, 47 USC 151 SEC. 1101.
Defendant is unlawfully continuing to divert 7.5% of Click! Network’s gross revenue on broadband
services to benefit the City of Tacoma’s general government account. These payments, which have
exceeded $2.5 million over the past four years, are in violation of RCW 43.09.210 and represent an
unlawful subsidy, from Tacoma Power and Click! commercial telecommunication customers, to the
City of Tacoma’s general fund.

4.4  The Mayor, City Council and Public Utility Board have acted and are acting knowingly and
willfully in causing, authorizing, or allowing Tacoma Power and Click telecommunications

customers to pay unlawful subsidies to general government in violation of RCW 43.09.210, which
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requires “all service rendered by . . . one department, public improvement, undertaking, institution,

or public service industry to another, shall be paid for at its true and full value.”.

4.5  Plaintiff has a legally cognizable interest in requiring Defendant to determine if Click!
profitable by accounting for Click! activities as an “enterprise,” rather than as a “government entity”;
and, in preserving and protecting communication and electric utility service funds from being
unlawfully diverted to pay for expenses properly attributable and allocable to general government

services, and in obtaining recovery of such unlawful subsidy of general government expenses.

4.6  Since the telecommunication system’s inception, over $100 million has been spent in capital
improvements to the System. Click! customers and Tacoma Power ratepayers have paid for a vast
majority of that overall investment, while general government and I-NET users have paid only
incremental costs and provided little relative financial support for their actual fair “pro-rata share” of
the costs for data transport fees, pole attachment fees, power usage, undergrounding or relocations of
existing plant, ongoing capital funding, surveillance, monitoring, emergency readiness, repairs and
other O&M costs. Failure to pay a “fair share” of these costs represents an unlawful subsidy, from
Click! customers and Tacoma Power ratepayers, benefiting general government in violation of RCW

43.09.210, the State Accountancy Statute.

4.7  Such expenses and costs have exceeded $20 million since the inception of the system and are
projected to increase annually for the foreseeable future. Using Click! and Tacoma Power revenues
and credit to subsidize expenses that benefit, or are properly allocable to, general government is a

clear and willful violation of RCW 43.09.210.

4.8  TPU follows a “cost recovery” based pricing model, where rates are set in a way to recover
costs of service. Click! Network’s rates were recently increased and are set to increase again in 2020
to cover a “perceived shortfall” in revenues. The above-mentioned subsidization of general
government expenses by Click! and Tacoma Power customers results in higher rates for Tacoma

Power and Click! customers. This is a violation of RCW 19.86.020, which prohibits unfair practices.
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4.9 By not paying its pro-rata share of overall capital expenses, repairs, monitoring, surveillance,
emergency readiness or O&M costs associated with the underlying telecommunications plant that
supports I-NET, Defendant is benefiting by diverting TPU ratepayers funds and willfully shifting
general government’s costs for such system onto Tacoma Power and Click! customers, who are
thereby forced into paying higher rates as a result of subsidizing these general government operations.

This subsidy is unlawful and in clear violation of RCW 43.09.210 (the Accountancy Statute).

4.10 Tacoma Power and Click! Network provides valuable “in-kind” contributions to general
government. None of which are deducted from the 5% statutory cap placed on “franchise fees” paid
on cable television services under federal law*®. These “in-kind” contributions include both
telecommunications and cable television services, along with waiving costs associate with a fair pro-
rata share of I-Net’s repairs, essential technical support and emergency readiness functions, network
monitoring and O&M. Actual pro-rata costs for these services greatly exceed the token amounts
currently paid by the defendant. Failure to deduct these valuable “in-kind” contributions violates

RCW 43.09.210, making a recovery required.

4.11 These above cited subsidies are violations of RCW 43.09.210, the State Accountancy Statute,
which negatively impacted the Operational Summaries of Click!, thereby creating inaccurate, and
misleading performance results for Click! Network operations, all of which are harmful to Click!’s

prospects and Plaintiff’s right to continue enjoying municipally provided broadband services.

4.12 Defendant’s willful cancellation and failure to complete City Council’s mandated 2016
“audit” allows continuation of this “considerable controversy.” City Council’s original “significant
concerns,” over the of the controversial accounting assumptions and “cost allocation” methodology,
have not been addressed; and, therefore remain at issue. The “veracity and appropriateness” of the
methods employed in producing the Click! Operational summaries have not been examined and may
very well be producing the inaccurate, erroneous and misleading information about Click! Network’s

performance that Council feared in 2016 and sought to ferret out by its Resolution.

45 See FCC Order 19-08 -THIRD REPORT AND ORDER (2019), re: Implementation of Section 621(a)(1) of the Cable
Communications Policy Act
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4.13 Asa “sub-fund” of Tacoma Power, traditional financial statements, such as a balance sheet or
income statement, are not prepared for Click!; consequently, there are no statements available that
represent the actual “product-line profitability” and performance of the System. Surprisingly, no
actual “income statement” or “balance sheet” has ever been prepared for Click! Network. Dispite City
Council’s wishes and Resolution for an “audit,” no such verification of Click!’s performance as a

standalone enterprise has ever been prepared by Defendant or its appointees.

4.14  Many of the costs appearing on the Click! Operational Summaries are totally unrelated to

Click! commercial activities. These "unrelated costs" are allocated to Click! Operational Summaries
under Defendant’s "fully distributed” allocation model. This allocation method, while not illegal
under state accounting rules, negatively impacts the Operational Summaries of Click! and produces
inaccurate and disparaging results with “artificial losses.” The results are not reflective of the
System’s actual performance or profitability. These Operational Summaries are, therefore, actually

“misinformation” with regard to Click!’s financial performance.

4.15  Given the erroneous and disparaging performance results indicated by the Click! Operational
Summaries, combined with the lack of any balance sheet, income statement or other financial
statements possessing the veracity to provide useful information related to Click!’s true financial
performance, policy makers lack suitable, accurate, reliable information about the municipal
telecommunications system’s financial performance.

4.16  Lacking any such real information and possessing only “misinformation,” City Council and
TPU Board members have no legitimate basis by which to properly evaluate the municipal
broadband system’s financial performance; therefore, policymakers are ill-equipped to make an
educated, reasonable or rational decision related to the proposed privatization and disposal of the

System and its related assets.

4.17 Despite such lack of information, Defendant has willfully entered into a privatization
agreement for Click! Network without first obtaining any accurate financial information related to
the performance or valuation of the System. The Court has the power to prevent additional injury that

might result thru an unfortunate chain of events flowing from a failure to requiring a public vote be
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held approving the privatization of Click!. If the privatization agreement is accomplished and vesting
of the System occurs without a vote of the people, then all public ownership and control of the
municipal broadband System, including oversight of pricing, would be lost. This result would be
clearly harmful to the plaintiff, and the community. Such an unfortunate and wrongful transfer of the
public’s assets would trigger an actionable negligence claim, given the existence of the four essential
elements for such a claim: duty, breach, proximate cause, and resulting harm. This claim would
burden the court system, with TPU Board members and City Council members facing personal
liability for the breach of their required “duty of reasonable care to refrain from causing foreseeable
harm.” A similar breach of duty would rest with certain City staff members, who have either willfully
ignored or actively assisted in the wrongful actions leading to the potential privatization of Click!. In
addition to Defendant’s other liability in this case, these individuals and policymakers would
potentially bear personal liability for their wrongful actions under RCW 80.04.440 and under
common law for tortuous and ultra vires conduct in violation of the Tacoma City Charter and
Washington state law. The simplest solution is for the Court to affirm Plaintiff’s right to a public vote

over any privatization, separation or vesting of Click! Network’s commercial operations.

418 Defendant has participated in a conspiracy to defraud the public of its municipal broadband
system. There has been no appraisal or other estimate of the “value” of the Click! business or the assets
being conveyed in the privatization process. Without any appraisal, or accurate financial statements for
Click!, it is impossible for policymakers or the electorate, who may be called on to vote in approving
the proposed privatization, to evaluate the suitability of any proposed contract. As such, Defendant’s
proposed privatization is a gross violation of Washington State Constitution, Article VIII section 7.
There is also evidence of a fraudulent “RFI process,” which included a “fake bidder,” which was known
to members of city staff and reported to policymakers. Defendant knowingly allowed the fraudulent
process to mislead the public and policymakers by the inclusion of this “fake bidder,” who was
considered a “finalist” in the RFI process. This is a violation of RCW 19.86.030, which protects against
“conspiracies in restraint of trade.” Defendant should be enjoined from carrying out the privatization

goals of this fraudulent process.
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4.19 Defendant’s proposed candidate (“acquiror”) for privatization of the Click! system has not been
evaluated to determine suitability as an operator of Click! under privatization. Failure to conduct due
diligence is a violation of Tacoma City Municipal Code 16B.02 which requires a financially qualified
operator for such a franchise. No financial statements for the acquiror have been provided in
connection with the transaction. Defendant must review financial statements, including a balance

sheet, to determine the acquiror’s financial qualifications for assuming control over the System.

4.20 Plaintiff is without an adequate remedy at law to protect aforesaid interests in preserving,
protecting and obtaining recovery for telecommunication and electric utility funds, and is entitled
to declaratory, injunctive and mandamus relief (i) declaring that Click! telecommunication and
Tacoma Power revenues and funds may not be used to pay for general government expenses or
capital improvements that are attributable or properly allocable to general government services
rather than Tacoma Power electric utility and Click! telecommunication services, (ii) prohibiting
general government from using Click! telecommunication and Tacoma Power funds to subsidize
or pay for general government expenses or capital improvements that are properly allocable and
attributable to general government purposes; or (iii) prohibiting TPU and City Council from
including expenses or capital investments that are properly allocable and attributable to general
government activities in the calculation of Click! rates, and (iv) requiring the City's general fund
to reimburse Tacoma Power and Click! for the wrongful payment of costs for capital
improvements, operational expenses, taxes, franchise fees and other subsidies that have
wrongfully benefited general government, together with prejudgment and post-judgment interest
thereon at the rate of 5% per annum until fully paid; (v) requiring the City to obtain estimates of
the valuation of Click! as an enterprise and evaluate the financial statements of the proposed
acquiror of the municipal broadband system; finally, (vi) permit the people to vote on the
privatization of their public broadband system. This statutorily protected right prevents fraud and
abuse by government and acts as a final measure of protection against a wrongful transfer of

public assets.
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V. M PRAYER FOR RELIEF

WHEREFORE, plaintiffs prays for judgment against the City as follows:

(1) Declaring Click! Network is a system owned and operated by TPU;

(2) Affirming that Click! rates are set by the Utility Board and approved by City Council
under the City’s Municipal and Utility Code;

(3) Affirming the original mandate for creating Click! included demand side management
(DSM) functions, CATV, two-way communication and Internet access.

(4) Affirming Click! network consists of a hybrid fiber-optic coaxial (“HFC”) system, which
delivers two-way signals for cable TV, cable modem,* Fiber To The Home (“FTTH”)
Internet services, and advanced metering

(5) Declaring that a term sheet for negotiating an Indefeasible Right of Use (IRU) for
Click! has been approved by City Council and formal contracts are being negotiated
between Rainier Connect and the City for the future operation and transfer of control over
Click! Network;

(6) Declaring that the term sheet states “The Tacoma Power Fiber on Critical Routes is
collocated with the fiber optic strands that are used by Click! and are now planned to lease to
Rainier Connect under the IRU%;

(7) Declaring that the IRU proposed in the term sheet with Rainier Connect is a “lease” of
Click! system assets;

(8)  Affirming that the term sheet specifically states “Related Assets will be conveyed to
Rainier Connect subject to the terms of an asset purchase agreement (“APA”) to be
negotiated be-tween the parties”;

(9) Declaring that the term sheet with Rainier Connect includes an “asset sale”;

(10) Affirming that City Charter 4.6, relating to the “Disposal of Utility Property”
requires the “City shall never sell, lease or dispose of any utility system” without a “majority

vote of the people”;

%6 Telecommunications Infrastructure Section, on Page 47, Bond Prospectus for CITY OF TACOMA,
WASHINGTON $70,575,000 Electric System Revenue Bonds, Series 2017
47 Emphasis added to bring attention to the term “lease”.
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(11) Affirming that City Charter 4.6 applies to Rainier Connect’s proposal for the
acquisition of Click!; since, it amounts to a lease and/or disposal of the Click! system,
customer accounts, goodwill and ongoing interest in the telecommunications operations;

(12) Mandating and requiring that the City obtain approval from of a majority vote of
the electors at a municipal election in the manner provided by the city charter prior to
entering into a contract for an IRU, sale or lease of the Click! system to Rainier Connect;

(13) Prohibiting disposal or transfer of Click! business operations and customer
account information to Rainier Connect.

(14) Public policy requires citizens have a right to expect the terms of their City Charter to
be followed -especially when it affects an important resource such as public utility control and

oversite on their municipal Internet service®.

15.  Ordering City of Tacoma’s general fund to reimburse Tacoma Power and Click!, for the
wrongful overpayment of taxes, “franchise like” fees, costs for capital improvements,
operational expenses, “in-kind” contributions and other subsidies that have wrongfully benefited

general government in violation of RCW 43.09.210, RCW 35.21.717 and 47 U.S.C. § 542%°

16.  Declaring Defendant has not evaluated Click!’s financial performance under business
accounting standards; but, instead only used governmental accounting standards. (a) That these
“governmental accounting standards” do not reflect the System’s profitably as an enterprise; and
that City Council must first determine Click!’s true financial “profitability”, prior to passage of
any resolution causing Click! to be privatized; and, (b) That privatizing Click! without first
obtaining financial underlying information regarding the System’s actual financial performance
is, or would be, an arbitrary, capricious, unreasonable and ultra vires act, in excess of

policymaker’s authority, and a violation of Tacoma City Charter and Washington state law.

48 Click is the second largest municipal Internet service provider in the nation.

* There is a violation of the five percent cap on franchise fees set forth in section 622 of the Act.
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17.  Enjoining and prohibiting Defendant from finalizing any agreement to privatize Click!
Network without, (a) first obtaining a “direct cost” or “product line profitability”” analysis, or
other reasonable and accurate measurement of Click!’s financial performance “as an enterprise;”

and, (b) Defendant first obtain an appraisal, from a third party, of the System’s market valuation.

18. Enjoining and prohibiting Defendant from finalizing any agreement to privatize Click!
without first (a) publicly providing financial information showing the System’s true income as
an enterprise, so policymakers and citizens can evaluate this information to make an informed
decision in voting on any privatization of the System; and, (b) obtaining the financial statements
of the acquiror, performing such due diligence as required in determining the present financial
condition of the proposed acquiror, as required under Tacoma City Municipal Code 16B.02, and
making that data and those findings available to the public.

19.  Enjoining and prohibiting Defendant from diverting Click! telecommunication and
Tacoma Power funds for subsidization of Defendant’s share of expenses related to operations,
repairs, monitoring, facilities, maintenance and capital improvements of the telecommunications
system provided by Click! and Tacoma Power, but which are properly allocable or attributable to

general government; or, in the alternative, find: (a) That the “incremental accounting” methods

used by Defendant for sharing I-Net related costs are appropriate; and, (b), That Click! also

provides similar public benefits to the community and using “incremental accounting”

allocations must also be required in the preparation of Click!’s financial statements.

20. Enjoining and prohibiting Defendant from issuing press releases or presentations
portraying Click! as a “financial failure” until an audit or product line profitability analysis has
been performed providing true and accurate information about the System’s profitability.

21.  Ordering Defendant’s general fund to reimburse Tacoma Power for the overpayment of
taxes, fees, and subsidies of general government expenses or capital improvements properly
allocable or attributable to general government services rather than Tacoma Power or Click!
services. That all amounts proven at trial, together with prejudgment and post-judgment costs,

bear interest thereon at the rate of 5% per annum until fully paid.
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22.  Declaring Click! Network is a municipal broadband telecommunications system and
public utility providing “vital” and “essential” “broadband Internet access” services to TPU
ratepayers. That these services have a clear “nexus” and “utility purpose” for TPU by “offsetting
necessary communication costs”, supporting “demand-response efforts”, creating “revenue
diversification,” spurring “economic growth” and insuring for “future communication needs;”

23. Declaring that Click! is at least “any part thereof” in relation to Tacoma Public Utilities

for purposes of RCW 35.94 and a protective vote of the people is necessary for final approval
of privatization of the municipal broadband system.

24.  Declaring that Defendant’s asserted defense in this action is frivolous under RCW
4.84.185; and that, Defendant has long demonstrated an understanding of its duty to allow a
public vote on privatization of Click! under RCW 35.94, as evidenced by City Council’s passage
of its own resolution citing the “public vote requirement” related to vesting the System.

25.  Awarding attorney fees and costs under RCW 80.04.440 and under the common fund
theory and pursuant to RCW 7.16.260, RCW 7.24.100 and/or other applicable statutes.

26.  Awarding such other and further relief as the Court may deem just, equitable and proper

ol

under the circumstances.

AS AMENDED 8/6/2019 Mitchell Shook
Plaintiff
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E-FILED
IN COUNTY CLERK'S OFFICE
PIERCE COUNTY, WASHINGTON

September 03 2019 3:48 PM

The Honorable Bryan Chushcpff,\ stoc

COUNTY CLERK
NO: 19-2-07135-0

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

MITCHELL SHOOK,

Plaintiff Pro Se,
VS. - No. 19-2-07135-0
CITY OF TACOMA, ANSWER TO AMENDED
COMPLAINT
Defendant.

THOMAS MCCARTHY; and CHRISTOPHER

T. ANDERSON,
Plaintiffs,
VS.
CITY OF TACOMA,
-Defendant.

COMES NOW Defendant City of Tacoma, appearing by and through William
C. Fosbre, Tacoma City Attorney, and M. Joseph Sloan, Deputy City Attorney, and
in answer to the Plaintiff's Amended Complaint for Declaratory, Injunctive,

Prohibition and Mandamus Relief, hereinafter referred to as the “Complaint”, admits

denies and alleges as follows:
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1. The Plaintiff's paragraphs entitled: “INTRODUCTION-NATURE OF ACTION”

contains opinions and conclusions of law for which no response is required.
However, because some of the allegations are inaccurate, Defendant denies

the allegations contained therein.

. In anéwer to Plaintiff's Complaint, paragraph 1 contains legal conclusions that

require no response. To the extent a response could be required, Defendant
admits that it is @ municipal corporation located in Pierce County, Washington,
operating as a first class Chérter city under the laws of the state of Washington.
By way of further answer, Defendant lacks sufficient knowledge or information
to form a belief as to the truth of the remainder of the allegations contained

therein; however, Defendant specifically denies that Tacoma Power operates a

business unit known as Click! Network (“Click!”). Rather, Click! is a trade name

for an operating unit of Tacoma Power and a multi-service broadband
telecommunications provider within Tacoma Power’s service area. Defendant
admits that Click! provides retail cable television and wholesale high-speed

internet services.

. In-answer to paragraph 2.1 of Plaintiff's Complaint, the allegations contained

therein are legal conclusions for which No response is required.

. In answer to paragraph 2.2 of Plaintiff's Complaint, the allegations contained

therein are legal conclusions for which no response is required.

. In answer to paragraph 3.1 of Plaintiff's Complaint, Defendant denies the

allegations contained therein. The quotation is incomplete.
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6. In answer to paragraph 3.1.1 of Plaintiff's Complaint, Defendan‘t admits the

allegations contained therein.

. In-answer to paragraphs 3.2, 3.2.1,3.2.2,3.2.3,3.2.4,3.2.5 and 3.2.6 of

Plaintiff's Complaint, Ordinance No. 25930 speaks for itself; therefore, no
response is required. Furthermore, some provisions cited by the Plaintiff are
incomplete, and the footnotes contain legal conclusions for which no response
IS required.

In answer to paragraph 3.2.7 of Plaintiff's Complaint, Initiative Measure 937
and RCW 19.285 each speaks for itself; therefore, no response is required, and
further, the allegations contained therein are legal conclusions for which no
response is required. To the extent that a response is required, Defendant
lacks sufficient knowledge or information to form a belief as to the truth of the

remainder of the allegations contained therein and therefore denies same.

. Inanswer to paragraph 3.2.8 of Plaintiff's Complaint, the allegations contain

legal and factual opinions for which no response is required. To the extent that
a response is required, Defendant lacks sufficient knowledge or information to
form a belief as to the truth of the remainder of the allegations contained therein

and therefore denies same.

10.In answer to paragraph 3.3 of Plaintiff's Complaint, the allegations contain

conclusions of law for which no response is required. However, if a response is
required, Resolution No. 33668 and Resolution No. U-9258 speak for
themselves. Furthermore, the Plaintiff has misquoted the language of

Resolution No. 33668, and for this reason, the allegation is denied.
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11.In answer to paragraphs 3.3.1, 3.3.2, and 3.3.3 of Plaintiff's Complaint,

- Resolution No. 33668 speaks for itself: therefore, no further response is

required.

12. In answer to paragraph 3.3.4 of Plaintiff's Complaint, Defendant admits that

Click! is a trade name for an operating unit of Tacoma Power, a division of
Tacoma Public Utilities, a department of the City of Tacoma, however, denies

the remaining allegations contained therein.

13.In answer to paragraph 3.3.2 (incorrectly numbered and repeated on page 8 of

Plaintiffs Complaint following paragraph 3.3.4). Defendant admits that Click! is
the trade name for an operating unit of Tacoma Power, a division of Tacoma
Public Utilities, a.department of the City of Tacoma. Defendant admits that the
first level of oversight is Click! management; next, the Power Superintendent,
next, the Director of Utilities, then the Utility Board, and finally, the Tacoma City

Council. Defendant denies the remaining allegations contained therein.

14.1n answer to paragraph 3.3.3 (inqorrectly numbered and repeated on page 8 of

Plaintiff's Complaint, following incorrectly numbered paragraph 3.3.2),
Defendant admits that in a declaratory judgment action brought by the City of

Tacoma in Pierce County under Superior Court Cause No. 96-2099380, an

- order was issued on May 9, 1997, concluding that the City had authority to

issue electric revenue bonds. Defendaht, by way of further answer, responds
that the allegations contain legal conclusions for which no response is required,
and that to the extent a response is required, Defendant denies the remaining

allegations contained therein.
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15.1n answer to paragraph 3.4 of Plaintiff's Complaint, though Defendant admits
that it has the technologies described therein; however, because the allegations
are not completely accurate, Defendant denies the remaining allegations
contained therein.

16.1n answer to paragraph 3.5 of Plaintiff's Complaint, inclusive of footnote no. 12,
though Defendant admits that it owns a network that includes the use of some
of the technologies described, because the allegations are vague and
incomplete, Defendant cannot ascertain the truth of the allegations contained
therein and therefore, denies same.

17.1n answer to paragraph 3.6 of Plaintiff's Complaint, Defendant admits that it has
some of the technologies described therein; however, because the allegations
are not completely accurate, Defendant denies the allegations contained
therein.

18.In answer to paragraph 3.7 of Plaintiff's Complaint, Defendant admits the
allegations contained therein.

19.In answer to paragraph 3.8 of Plaintiff's Complaint, Defendant admits the
allegations contained therein.

20.In answer to paragraph 3.8.1 of Plaintiff's Complaint, Defendant admits the
allegations contained therein.

21.In answer to paragraph 3.8.2 of Plaintiff's Complaint, Ms. Hovis' report speaks

for itself, therefore, no response is required.
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22.In answer to paragraph 3.8.3 of Plaintiff's Complaint, the Declaration In Support
of Defendant’s Opposition to Partial Summary Judgment speaks for itself
therefore, no response is required.

23.In answer to paragraph 3.8.4 of Plaintiff's Complaint, Defendant lacks sufficient
information to form a belief as to the truth of the matters asserted and therefore,
denies same.

24.In answer to paragraph 3.9 of Plaintiff's Complaint, Defendant admits that the
Utility Board is comprised of five members and that they are appointed by the
Mayor and confirmed by the Tacoma City Council. As for Section 4.3 of the
Tacoma City Charter, it speaks for itself. The remaining allegations contain
conclusions of law for which no response is required.

25.In answer to paragraphs 3.10 and 3.10.1 of Plaintiff's Complaint, Title 12 of the
Tacoma Municipal Code speaks for itself.

26.In answer to paragraph 3.10.2 of Plaintiff's Complaint, Defendant denies the
allegations contained therein. Matters of all utility rates are subject to Utility
Board and City Council review, and if deemed appropriate, are approved.

27.In answer to paragraph 3.11 of Plaintiff's Complaint, Defendant denies the
allegations contained therein.

28.In answer to paragraphs 3.11.1 and 3.11.2 of Plaintiff's Complaint, Defendant

denies the allegations contained therein, except as to the reference to

Amended Resolution No. U-10879, the document speaks for itself.
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29.1n answer to paragraph 3.12 of Plaintiff's Complaint, inclusive of footnote no.
15, because the allegations are not completely accurate, Defendant denies the
allegations contained therein.

30.1n answer to paragraph 3.13 of Plaintiff's Complaint, Amended Resolution No.
U-10879 speaks for itself; therefore, no response is required.

31.In answer to paragraphs 3.14, 3.15 and 3.16 of Plaintiff's Complaint, inclusive
of footnote nos. 16, 17, and 18, Amended Resolution No. U-10879 speaks for
itself; therefore, no resbonse is required; however, because the Plaintiff has
misrepresented the language of the Resolution, Defendant denies the
allegations contained therein.

32.In answer to paragraph 3.17 of Plaintiff's Complaint, the Defendant denies the
allegations contained therein.

33.In answer to paragraphs 3.18, 3.18.1, inclusive of footnote 19, Resolution
U- 10828 and the Tacoma City Charter speak for themselves; therefore, no
response is required. However, because the provisions quoted are misquoted,
Defendant denies the allegations contained therein.

34.In answer to paragraph 3.19, 3.19.1, 3.19.2, 3.19.3, and 3.19.2 (incorrectly
numbered and repeated following correctly numbered paragraph 3.19.3) of
Plaintiff's Complaint and Resolution No. 39347 each speak for itself; therefore,
No response is required.

35.In answer to paragraphs 3.20, and 3.20.1 of Plaintiffs Complaint, Defendant

admits the allegations contained therein.
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36.1n answer to paragraph 3.20.2, Defendant lacks sufficient knowledge or
information to form a belief as to the truth of the matter asserted, and therefore,
denies same.

37.In answer to paragraph 3.20.3 of Plaintiff's Complaint, Defendant admits the
allegations contained therein.

38.1n answer to paragraph 3.20.4 of Plaintiff's Complaint, RCW 35.92.360 speaks
for itself; therefore, nb response is needed. |

39.1n answer to paragraphs 3.21, 3.21.1 and 3.21.2 of Plaintiff's Complaint,
Defendant admits the allegations contained therein.

40.In answer to paragrapH 3.22 of Plaintiff's Complaint, because this paragraph
incorporates the Plaintiff's footnote that refers to a September 28, 20186,
Amended Resolution, Defendant lacks sufficient information to form a belief as
to the truth of the allegation contained therein, and therefore, denies same.

41.1n answer to paragraphs 3.23, 3.23.1, 3.23.2 and 3.23.3 of Plaintiff's Complaint,
Defen.dant denies the accuracy of the events represented in paragraph 3.23:
however, Defendant admits the remaining allegations contained therein.

42.In answer to paragraph 3.24 of Plaintiff's Complaint, .the referenced “term
sheets” speak for themselves; therefore, no response is required. Because the
entire provision has not been stated, Defendant denies the allegations
contained therein.

43.In answer to'paragraph 3.25 of the Plaintiff's Complaint, the “term sheet”

speaks for itself.
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44.1n answer to paragraph 3.26 of Plaintiff's Complaint, Resolution No. 40272
speaks for itself. However, because the provisions of the Resolution have not
been accurately stated, Defendant denies the allegations contained therein.

45.1n answer to paragraph 3.27 of Plaintiff's Complaint, the “term sheet” speaks for
itself; therefore, no response is required.

46.1n answer to paragraph 3.28 of Plaintiffs Complaint, the “term sheet” speaks for
itself; thereforez no response is required.

47.1n answer to paragraph 3.29 of Plaintiff's Complaint, the allegation contains the
Plaintiff's legal opinion for which no response is required. Furthermore, the
“term sheet” speaks for itself, and accordingly, the allegation requires no
response.

48.1n answer to paragraph 3.30 of Plaintiff's Complaint, the allegation is vague and
ambiguous; furthermore, the Defendant lacks sufficient knowledge or
information in which to form a belief as to the truth of the allegation, and
therefdre, denies same.

49.1n answer to paragraph 3.30.1 of Plaintiff's Complaint, any memo from the TPU
Director to the Tacoma City Council would speak for itself; therefore, no
response is required.

50.1n answer to paragraph 3.31 of Plaintiff's Complaint, the April 2, 2019, letter
speaks for itself; therefore, no response is necessary.

51.1n answer to paragraph 3.31.1 of Plaintiff's Complaint, the allegation contains

Plaintiff's legal opinion, and speculation for which no response is required.
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Furthermore, the letter at issue speaks for itself; accordingly, no response is
required.

52.In answer to paragraph 3.32 of Plaintiff's Complaint, the allegation contains the
Plaintiff's legal opinion for which no response is required. Furthermore, the
“term sheet” speaks for itself.

53. In answer to paragraph 3.32.1 of Plaintiff's Complaint, the allegation contains
the Plaintiff's Iegal opinion and interpretation of the Statement of Financial
Accounting Standérds for which no response is required; furthermore, the
purported standard speaks for itself.

54.In answer to paragraph 3.33 of Plaintiff's Complaint, the allegation contains the
Plaintiff's legal opinion and speculation for which no responsé is required.
Furthermore, the “term sheet” speaks for itéelf. Accordingly, no response is
required.

55.In answer to paragraph 3.34 of Plaintiff's Complaint, to the extent that

. paragraph 3.34 is based upon Resolution No. 39577 réferenoe'd in footnote 37,
the resolution speaks for itself and no response is required. By way of fLthher
answer, paragraph 3.34 is vague and ambiguous, and accordingly, Defendant
lacks sufficient knowledge or information to form a belief as to the truth of the
allegations contained therein, and therefore, denies same.

56.In answer to paragraph 3.35 of Plaintiff's Complaint, the “Institutional Network
Services Agreement between City of Tacoma and Click! Network” speaks for

itself, and therefore, no response is required.
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57.In answer to paragraph 3.36, 3.37 and 3.8 of Plaintiff's Complaint, the
allegations contain legal opinions and conclusions for which no response is
required. If a response is required, because thé allegations are vague,
speculative and ambiguous, Defendant lacks sufficient knowledge or
information to form a belief as to the true of the allegations contained therein
and therefore, denies same.

58.In answer to paragraph 3.39 of Plaintiff's Complaint, the allegations contain
legal opinions and conclusions for which no response is required. To the extent
the allegations refer to Tacoma City Council Resolution 39347, the Resolution
speaks for itself. If a response is required, because the allegations are vague
and ambiguous, Defendant lacks sufficient knowledge or information to form a
belief as to the true of the allegations contained therein and therefore, denieé
same.

59.1n answer to paragraph 3.40 of Plaintiff's Complaint, the allegations contain a
legal bpinion and conclusion for which no response is required, furthermore, the
allegations contained therein are vague and ambiguous, therefore Defendant
lacks sufficient knowledge or information on which to form a belief as to the
truth of the allegations contained therein and therefore, denies same.

60.1n answer to paragraph 3.41 of Plaintiff's Complaint, Defendant denies the
allegations contained therein.

61.1n answer to paragraph 3.42 of Plaintiffs Complaint, the allegations are vague

and ambiguous and accordingly, Defendant lacks sufficient knowledge or
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information with which to form a belief as to the truth of the allegations

contained therein, and therefore denies same.

62. In answer to paragraphs 3.43, 3.44, 3.45, 3.46, 3.47, 3.48, and 3.49 of

Plaintiff's Complaint, the allegations contain opinions and conclusions for which

no response is required; however, to the extent a response is required, the

allegations are vague and ambiguous and accordingly, Defendant lacks

sufficient knowledge or information with which to form a belief as to the truth of

the allegations contained therein, and therefore, denies same.

63.1n answer to paragraph 3.50 of Plaintiff's Complaint, Defendant admits that

2015 Tacoma Public Utilities Report included a statement that,

“Telecommunications expense increased $5.7 million primarily due to an

updated cost allocation between Power and Click! Previously, allocated costs

were approximately 75% Click!"and 25% Power. The cost allocation has been

updated to reflect shared costs of approximately 94% to Click! and 6% to

Power. This change was effective January 1, 2015.” By way of further answer

the remaining allegations contain opinions and conclusions for which no

response is required; however, to the extent a response is required, the

allegations are speculative, vague and ambiguous and accordingly, Defendant

lacks sufficient knowledge or information with which to form a belief as to the

truth of the allegations contained therein, and therefore denies same.

64.1In answer to paragraph 3.51 of Plaintiff's Complaint, Defendant admits that

2015 Tacoma Public Utilities Report included a statement that,

“Telecommunications expense increased $5.7 million primarily due to an
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updated cost allocation between Power and Click! Previously, allocated costs
were approxirﬁately 75% Click! and 25% Power. The cost allocation has been
updated to reflect shared costs of approximately 94% to Click! and 6% to
Power. This change was effective January 1, 2015.” By way of further answer,
the remaining allegations contain opinions and conclusions for which-no
response is required; however, to the exteht aresponse is required, the
allegations are speculative, vague and ambiguous and accordingly, Defendant
lacks sufficient knowledge or information with which to form a belief as to the
truth of the allegations contained therein, and therefore, denies same.

65.In answer to paragraphs 3.52, 3.53, 3.54, and 3.55 of Plaintiff's Complaint, the
allegations contain legal opinions and conclusions for which no response is
required. To the extent a response is required, the referenced “Resolution,” if
any, would speak for itself; furthermore, the allegations are vague, ambiguous,
and accordingly, Defendant lacks sufficient knowledge or information on which
to form a belief as to the truth of the allegations contained therein, and
therefore, denies same.

66.In answer to paragraph 3.56 of Plaintiff's Complaint, Defendant denies that
NEWGEN STRATEGIES, LLC was hired in January 2017 to audit Clickl. By
way of further answer, the “contract” speaks for itself thefefore, no response is
required.

67.In answer to paragraph 3.57 of Plaintiff's. Complaint, the allegations contained
therein contain legal opinions and conclusion for which no response is required:

however, to the extent a response is required, the alleged “Notice of Contract
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Suspension,” if any, would speak for itself, therefore, no reéponse is necessary.
By way of further answer, the allegations are vague and ambiguous, and
accordingly, Defendant lacks sufficient kKnowledge or information on which to
form a belief as to the truth of the allegations contained therein, and therefore,
denies same.

68.In answer to paragraph 3.57 (repeated) of Plaintiff's Complaint,vthe allegations
contain legal opinions and conclusions for which no response is required,
furthermore, the allegations are vague and ambiguous, and accordingly,
Defendant lacks sufficient knowledge or infofmation on which to form a belief as
to the truth of the allegations contained therein, and therefore, denies same.
Moreover, the City Charter speaks for itself.

69.In answer to paragraph 3.58 of Plaintiff's Complaint, the allegations contain
legal opinions and conclusions for which no response is required, furthermore,
the City Charter speaks for itself and no response is required.

70.1n answer to paragraphs 3.59 and 3.60 of Plaintiff's Complaint, the allegations
therein contain legal opinions and concluéions for which no response is
required, furthermore, the allegations are Vague and ambiguous, and
accordingly, Defendant lacks sufficient knowledge or information on which to
form a belief as to the truth of the allegations contained therein, and the}refore,
denies same. To the extent a response is required, the allegations refer to a
December 12, 1997 Ray Corpuz memorandum that speaks for itself.

71.In answer to paragraphs 3.61 and 3.62 of Plaintiff's Compilaint, the aIIegatiohs
contained therein contain legal opinions and conclusions for which no response
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is required. To the extent a response is required, because the allegations are
vague and ambiguous, Defendant lacks sufficient knowledge or information with
which to form a belief as to the truth of the allegations therein, and therefore,

denies same.

72.In answer to paragraphs 3.63, 3.64, and 3.65 of the Plaintiff's Complaint,

Defendant denies the allegations contained therein.

73.In answer to paragraph 3.65 (repeated) of Plaintiffs Complaint, the allegations

contained therein contain Iegal opinions and conclusions for which no response
is required. To the extent a response is required, the allegations contain vague
references and accordingly, Defendant lacks sufficient knowledge or

information on which to form a belief as to the truth of the allegations contained

therein and therefore, denies same.

74.1n answer to paragraph 3.66 of Plaintiff's Complaint, Defendant admits that it

intends to deploy a mobile application for customer account management and
self-service provided through the subscriber's cellular data service provider. By
way of further answer, the remaining allegations contain opinions and
conclusions for which no response is required, and to the extent a response is
required, Defendant lacks sufficient knowledge or information on which to form
a belief as to the truth of the allegations contained therein and therefore, denies

same.

75.1n answer to paragraph 3.67 of Plaintiff's Complaint, the allegations contained

therein contain legal opinions and conclusions for which no response is

required. To the extent a response is required, the allegations contain vague
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references and accordingly, Defendant lacks sufficient knowledge or
information on which to form a belief as to the truth of the allegations contained

therein and therefore, denies same.

76.In answer to paragraph 3.68 of Plaintiff's Complaint, Defendant admits that

Director Gaines tenure at TPU was concluded in 2017 and a new TPU Director,
Jackie Flowers took over in 2018. By way of further answer, the remaining
allegations contained therein contain legal obinions and conclusions for which
no response is required, and to the extent a response is required, the
allegations contain vague referen‘ces and accordingly, Defendant lacks

sufficient knowledge or information on which to form a belief as to the truth of

the allegations contained therein and therefore, denies same.

77.1n answer to paragraph 3.69 of Plaintiff's Complaint, Defendant denies the

allegations contained therein.

78.In answer to paragraph 3.70 of Plaintiff's Complaint, the allegations contain

legal opinions and conclusions for which no response is required. To the extent
a responée' is required, the allegations contain vague references and

accordingly, Defendant lacks sufficient knbwledge or information which to form
a belief as to the true of the allegations contained therein and therefore, denies

same.

79.1n answer to paragraph 3.71 of Plaintiff's Complaint, Defendant denies the

allegation contained therein.

ANSWER TO AMENDED COMPLAINT- 16 Office of the City Attorney

Department of Public Utilities
3628 South 351 Street
P. O. Box 11007
Tacoma, Washington 98411
Phone 253.502.8348

88 Facsimile 253.502.8672
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80.1n answer to paragraph 4.1, 4.2., 4.3, 4.4, 4.5, 4.6, 4.7, 4.8, 4.9, 410, 4.11,
4.12,4.13, 414, 4.15, 4.16, 4.17, 4.18, 4.19 and 4.20 of Plaintiff's Complaint,
Defendant denies the allegations contained therein.

AFFIRMATIVE DEFENSES

81.In further answer to Plaintiff's Complaint, and as Defendant's FIRST
AFFIRMATIVE DEFENSE, Defendant alleges that the Plaintiff has failed to
state a claim for which relief can be granted.

82.1n further answer to Plaintiff's Complaint, and as Defendant’'s SECOND
AFFIRMATIVE DEFENSE, Defendant alleges that the Plaintiff lacks legal
standing to pursue his claim against the Defendant.

83.In further answer to Plaintiff's Complaint, and as Defendant’'s THIRD
AFFIRMATIVE DEFENSE, the Plaintiff's claims are barred by operation of the
legal doctrines of waiver, laches and estoppel.

84.In further answer to Plaintiff's Complaint, and as Defendant's FOURTH
AFFIRMATIVE DEFENSE, the Plaintiff's claim for injunctive relief is barred by
the fact that the Plaintiff has the option of pursuing remedies at law.

85.1n further answer to the Plaintiff's Complaint, and as the Defendant's FIFTH
AFFIRMATIVE DEFENSE, Plaintiff's damages, if any, were the proximate result
of the Plaintiff's comparative or contributory fault.

86.In further answer to Plaintiff's Complaint, and as Defendant’'s SIXTH

AFFIRMATIVE DEFENSE, the Plaintiff's claims are barred, in whole or in part,

by operation of res judicata or collateral estoppel arising from orders issued by

ANSWER TO AMENDED COMPLAINT-17 Office of the City Attorney
: Department of Public Utilities
3628 South 35" Street
P. O. Box 11007
Tacoma, Washington 98411
Phone 253.502.8348
89 Facsimile 253.502.8672
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the Pierce County Superior Court in the matter of Edward E. Coates, et al. v.
City of Tacoma, Pierce County Cause No. 17-2-08907-4.

87.1n further answer to Plaintiff's Complaint, and as Defendant's SEVENTH
AFFIRMATIVE DEFENSE, the Plaintiff's claims are not ripe for adjudication.

88.In further answer to Plaintif’s Complaint, and as Defendant's EIGHTH
AFFIRMATIVE DEFENSE, to the extent the Plaintiff's relief may include
damages, if any, any such damages are subject to reduction by the Plaintiff's
failure to mitigate such damages.

89.1n further answer to Plaintiff's Complaint, and as the Defendant's NINTH
AFFIRMATIVE DEFENSE, Section 4.6 of the City Charter, as applied, is
preempted by the Cable Communications Policy Act of 1984 (Pub. L. No. 98-
549, 98 Stat. 2779 (1984)) as amended by the Cable Television Consumer
Protection and Competition Act of 1992 (Pub. L. No. 102-385, 106 Stat. 1460
(1992)) and the Telecommunications Act of 1996 (Pub. L. No. 104-104, 110
Stat. 56 (1996)).

90.In further answer to Plaintiff's Complaint, and as Defendant's TENTH
AFFIRMATIVE DEFENSE, RCW Chapter 35.92, as applied, is preempted by
the Cable Communications Policy Act of 1984 (Pub. L. No. 98-549, 98 Stat. ,
2779 (1984)) as amended by the Cable Television Consumer Protection and
Competition Act of 1992 (Pub. L. No. 102-385, 106 Stat. 1460 (1992)) and the

Telecommunications Act of 1996 (Pub. L. No. 104-104, 110 Stat. 56 (1996)).

ANSWER TO AMENDED COMPLAINT- 18 Office of the City Attorney
Department of Public Utilities
3628 South 35 Street
P. O. Box 11007
Tacoma, Washington 98411
Phone 253.502.8348
90 Facsimile 253.502.8672
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91.In further answer to Plaintiff's Complaint, and as Defendant's ELEVENTH
AFFIRMATIVE DEFENSE, Plaintiff's claims under the Internet Tax Freedom
Act are barred by 47 U.S.C. § 151, note 1106 (ITFA Accounting Rule).

92.Defendant reserves the right to amend its answer and assert additional
affirmative defenses, cross-claims, counter claims and third-party claims as

further information becomes known.

PRAYER FOR RELIEF
Having fully answered the allegations of Plaintiff's Complaint, Defendant prays
for judgment as follows:
1. That the Plaintiff be denied declaratory relief;
2. That the Plaintiff be denied injunctive relief:
3. That the Plaintiff be denied mandamus relief:
4. That the Plaintiff take nothing by his Complaint;
5. That judgment be entered for the Defendant:
6. That the Defendant be awarded attorney’s fees and costs; and
7. For such other and further relief as the Court deems just and equitable.

Dated this 3" day of September, 2019.

WILLIAM (; E,,Clty Attorney
i/

M Josepb/éloan, WSBA #13206
Deputy City Attorney

ANSWER TO AMENDED COMPLAINT- 19 Office of the City Attorney
Department of Public Utilities
3628 South 35" Street
P. O. Box 11007
Tacoma, Washington 98411
Phone 253.502.8348
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on the date below, | served the
Answer, and this Certificate of Service via the method indicated below on counsel of

record and Plaintiff Pro Se:

Plaintiff Pro Se: _ X Email

__X__ First Class U.S. Mail
Mitchell Shook ___ Overnight Mail
3626 6" Ave., Ste. C _____ Legal Messenger
Tacoma, WA 98406 __ Hand Delivered

mitch@advancedstream.com

DATED this g*"f( day of September, 2019, in Tacoma, Washington.

G, ’F{‘« _

Kristine Harper, Legal ASsistant

ANSWER TO AMENDED COMPLAINT- 20 Office of the City Attorney
Department of Public Utilities
3628 South 35t Street
P. 0. Box 11007
Tacoma, Washington 98411
Phone 253.502.8348
92 Facsimile 253.502.8672
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E-FILED
IN COUNTY CLERK'S
PIERCE COUNTY, WAS

September 04 2019 3

THE HON. BRYAN CHUSHEQRETocK

COUNTY CLER
NO: 19-2-0713

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

Mitchell Shook, NO. 19-2-07135-0
Plaintiff Pro Se,
COVER SHEET RE:
VS. NOTICE OF REMOVAL
CITY OF TACOMA, (Clerk’s action required)
Defendant.

Attached hereto is a copy of the Notice of Removal filed in the United States
District Court, Western District of Washington, at Tacoma.
Dated this 4" day of September, 2019.
WILLIAM C. FOSBRE, City Attorney

By: s/ Christopher D. Bacha
Christopher D. Bacha, WSBA #16714
Chief Deputy City Attorney
Office of the City Attorney
747 Market Street, Room 1120
Tacoma, WA 98402
253-591-5626
cbacha@ci.tacoma.wa.us

COVER SHEET RE NOTICE Tacoma City Attorney
OF REMOVAL - Page 1 of 2 Civil Division

747 Market Street, Room 1120
Tacoma, WA 98402-3767
253-591-5885 / Fax 253-591-5755
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CERTIFICATE OF SERVICE

The undersigned certifies under penalty of perjury under the laws of the state

of Washington, that on the 4th day of September, 2019, | caused a true and correct

copy of Cover Sheet re: Notice of Removal and this Certificate of Service to be

delivered via regular first class mail to the following:

Mitchell Shook
3318 6! Avenue
Tacoma, WA 98406

3624 6" Avenue, Suite C
Tacoma, WA 98406

e-mail: mitch@advancedstream.com

Dated this 4th day of September, 2019, in Tacoma, Washington.

COVER SHEET RE NOTICE
OF REMOVAL - Page 2 of 2

94

s/ Diane Kubicek

Diane Kubicek, Paralegal

Tacoma City Attorney
Civil Division
747 Market Street, Room 1120
Tacoma, WA 98402-3767
253-591-5885 / Fax 253-591-5755
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
MITCHELL SHOOK,
Plaintiff, NO. 2:/9-Cv-05%2
VS. (Superior Court of the State of
Washington County of Pierce
CITY OF TACOMA, No. 19-2-07135-0)
Defendant. NOTICE OF REMOVAL OF ACTION
FROM STATE COURT

TO THE HONORABLE JUDGES OF THE UNITED STATES DISTRICT COURT FOR
THE WESTERN DISTRICT OF WASHINGTON

PLEASE TAKE NOTICE THAT, pursuant to 28 U.S.C. § 1441(a), Defendant
City of Tacoma hereby removes this action from the Superior Court of the State of
Washington, County of Pierce, to the United States District Court for the Western
District of Washington at Tacoma. Defendant appears solely for the purpose of
removal and for no other purpose, reserving all other defenses available to Defendant
and alleges on information and belief as follows:

NOTICE OF REMOVAL OF ACTION Tacoma City Attorney

FROM STATE COURT - Page 1 of 5 Civil Division
747 Market Street, Room 1120

Tacoma, WA 98402-3767
253-591-5885 / Fax 253-591-5755
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1. The Plaintiff filed the above-captioned action against Defendant City of
Tacoma, in the Superior Court of the State of Washington, County of Pierce, on
April 17, 2019. Subsequently, Defendant was served with a copy of Plaintiff’'s motion
for leave to amend his complaint on August 6, 2019, which motion was granted by
order of the Court on August 16, 2019, a copy of which is attached hereto as Exhibit
A. Defendant was served with a copy of the amended complaint on August 26, 2019,
a copy of which is attached hereto as Exhibit B.

- This Notice of Removal is being filed within 30 days after service on the
Defendant, and thus is timely filed pursuant to 28 U.S.C. § 1446(b).

a Pursuant to 28 U.S.C. § 1446(b)(2)(A), Defendant consents to the
removal of this action to the United States District Court.

4. Removal to the United States District Court for the Western District of
Washington at Tacoma is proper pursuant to 28 U.S.C. § 128(b) and LCR 3(d)
because it is the judicial district embracing Pierce County, which is the place where
this action is pending and Defendant’s principal place of business and because the
events alleged to have given rise to the claims occurred in Pierce County.

5. Removal of this action is proper under 28 U.S.C. § 1441(a), which
provides that, “Except as otherwise expressly provided by Act of Congress, any civil
action brought in a State court of which the district courts of the United States have
original jurisdiction, may be removed by the defendant or the defendants, to the
district court of the United States for the district and division embracing the place
where such action is pending.” This Court has original jurisdiction pursuant to 28

U.S.C. §§ 1331 and 1332 because this action includes claims arising under the laws

NOTICE OF REMOVAL OF ACTION Tacoma City Attorney

FROM STATE COURT - Page 2 of 5 Civil Division
747 Market Street, Room 1120

Tacoma, WA 98402-3767
253-591-5885 / Fax 253-591-5755
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of the United States and because Plaintiff's right to relief necessarily depends on
resolution of a substantial question of federal law regarding the preemptive effect of
the Cable Communications Act of 1984 (Pub. L. No. 98-549, 98 Stat. 2779 (1984)), as
amended.

6. Pursuant to 28 U.S.C. § 1331, this Court “shall have original jurisdiction
of all civil actions arising under the Constitution, laws, or treaties of the United States.”
Plaintiffs amended complaint adds a claim alleging that the Plaintiff is entitled to relief
because Defendant retained taxes collected in violation of the Internet Tax Freedom
Act (“ITFA”), 47 U.S.C. § 151 (1998), as amended. Because this Court has original
jurisdiction over such claims under 28 U.S.C. § 1331, this action is removable
pursuant to 28 U.S.C. § 1441(a).

[ Plaintiff has also asserted state law actions implicating federal
preemption under the Cable Communications Act of 1984 (Pub. L. No. 98-549, 98
Stat. 2779 (1984)) as amended by the Cable Television Protection and Competition
Act of 1992 (Pub. L. No. 02-385, 106 Stat. 1460 (1992)), and the Telecommunications
Act of 1996 (Pub. L. No. 104-104, 110 Stat. 56 (1996)), codified at 47 U.S.C.
Defendant requests that all claims be removed from the Superior Court of the State of
Washington, County of Pierce, and that this Court exercise supplemental jurisdiction
over these claims pursuant to 28 U.S.C. § 1367(a) and 28 U.S.C. §1441(c).

8. Pursuant to 28 U.S.C. § 1446(a) a copy of the order granting leave to
amend the complaint and a copy of the amended complaint setting forth the claims for

relief upon which such action is based, are attached hereto as Exhibits A and B.

NOTICE OF REMOVAL OF ACTION Tacoma City Attorney

FROM STATE COURT - Page 3 of 5 Civil Division
747 Market Street, Room 1120

Tacoma, WA 98402-3767
253-591-5885 / Fax 253-591-5755
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9. The Defendant will promptly file a copy of this Notice in the Superior
Court of the State of Washington, County of Pierce, and will serve a copy of the same
on the Plaintiff in accordance with 28 U.S.C. § 1446(d).

WHEREFORE, the Defendant gives notice that the above-captioned action
commenced against them in the Superior Court of the State of Washington, County of

Pierce, has been removed to this Court.

DATED this 4th day of September, 2019.

BILL FOSBRE, City Attorney

By: s/ Christopher D. Bacha
CHRISTOPHER D. BACHA
WSB #16714
Chief Deputy City Attorney
Attorney for Defendant

NOTICE OF REMOVAL OF ACTION Tacoma City Attorney

FROM STATE COURT - Page 4 of 5 Civil Division
747 Market Street, Room 1120

Tacoma, WA 98402-3767
253-591-5885 / Fax 253-591-5755
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DECLARATION OF SERVICE
| hereby certify that on September 4, 2019, | electronically filed the foregoing with
the Clerk of the Court using the CM/ECF system and will send a true and correct copy

of notification of such filing to the following:

Plaintiff Pro Se

Mitchell Shook
3318 6th Avenue
Tacoma, WA. 98406

3624 6t Avenue, Suite C
Tacoma, WA 98406

e-mail: mitch@advancedstream.com

DATED this 4th day of September, 2019, at Tacoma, Washington.

s/ Diane Kubicek

Diane Kubicek, Paralegal
Tacoma City Attorney’s Office
747 Market Street, Suite 1120
Tacoma, WA 98402

(253) 591-5268

Fax: (253) 591-5885

NOTICE OF REMOVAL OF ACTION Tacoma City Attorney

FROM STATE COURT - Page 5 of 5 Civil Division
747 Market Street, Room 1120

Tacoma, WA 98402-3767
253-591-5885 / Fax 253-591-5755
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19-2-07135.0 53728717 ORGLA 08-21-19

FILED
The Honorable Bryap/ChysbBefl cduar

Hearing date: Augugt 16, 2019
Time: 9:00 a.m. AUG 16 201;

PIERCE C%@
By, '

DEPU
IN THE SUPERIOR COURT OF THE STATE OF WASHING

IN AND FOR THE COUNTY OF PIERCE

MITCHELL SHOOK,
| Plaintiff Pro Se, | NO. 19-2-07135-0
i deAan T LU
' ORDER BESEEHNG PLAINTIFF
MITCHELL SHOOK'S MOTION FOR
CITY OF TACOMA,
LEAVE TO AMEND COMPLAINT
Defendant. '
ot (Proposed)
THOMAS MCCARTHY; and CHRISTOPHER
T. ANDERSON,
Plaintiffs,
VS.
CITY OF TACOMA,
Defendant.
ORDER

This matter having come on regularly before this Court on the Motion of
Plaintiff Mitchell Shook for Leave to Amend Complaint, and having considered
P!aintiff's Motion, the Proposed Amended Compla’int for Declaratory, Injunctive,
Prohibition and Mandams Relief attached thereto, and having considered Defendant

City of Tacoma’'s Opposition to Plaintiff Mitchell Shook’s Motion to Amend Complaint

ORDER DENYING PLAINTIFF Cffice of the City Attomey
MITCHELL SHOOK'S MOTION Department of Public Utilities
FOR LEAVE TO AMEND COMPLAINT- 1 3628 South 35" Sireet

P. 0. Box 11007

Tacoma, Washington 98411
Phone 253.502.8348
Facsimile 253.5602.8672

101



o

o

]
-

oA
[ S

10

"

12

13

14

15

16

17

18

19

20

21

22

23

24

25

and the Order Denying Motion for Writ of Prohibition and for Preliminary tnjunction
attached thereto, and having established due cause, now therefore, it is hereby:
ORDERED, ADJUDGED and DECREED, that Plaintiff's Mitchell Shook’s
G RANTED
Motion for Leave to Amend Complaint is hereby BEMIED,; it is further:
ORDERED;-ABJUDGED and DECREED; thata
atterneysfeesand costs.

Done in open Court this 16" day of August.

udge Bryan Chushcoff

Presented by:

FELED

IN OPEN Edurr

AUG 16 2019

By,
DEFPUTY

WILLIAM C. FOSBRE
Tacoma City Attorney

Ais,

Chris Bacha, WSBA #16714
Chief Deputy City Attorney

Approved as to form:

PH IPS BURGESS, PLLC

revorA Zandell WSBAMNo. 37210
Kent van Alstyne, WSBA No. 49928
Attorneys for Plaintiff, McCarthy
and Anderson

ORDER DENYING PLAINTIFF Office of the City Attorney
MITCHELL SHOOK'S MOTION Department of Public Utilities

. 3628 South 359 Street
FOR LEAVE TO AMEND COMPLAINT- 2 gt A8

Tacoma, Washington 98411
Phone 253.502.8348

Facsimile 253.502.8672
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E-FILED
IN COUNTY CLERK'S OFFI(
PIERCE COUNTY, WASHINGT|

August 26 2019 3:53 PM
KEVIN STOCK

COUNTY CLERK
NO: 19-2-07135-0

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

Mitchell Shook,
Plaintiff Pro Se No. 19-2-07135-0
V.
CITY OF TACOMA AMENDED COMPLAINT FOR
Defendant DECLARATORY, INJUNCTIVE,
AS CONSOLODATED PROHIBITION AND MANDAMUS
THOMAS MCCARTHY RELIEF
AND CHRISTOPHER ANDERSON
PLAINTIFFS
VS.
CITY OF TACOMA
AMENDED COMPLAINT FOR DECLARATORY, Mitchell Shook
3624 6™ Ave, Suite C
INJUNCTIVE, PROHIBITION AND MANDAMUS RELIEF Tacoma, Washington 98406

Page 1

Phone: 253-627-8000
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Nature of This Action 2
1. PARTIES 2
2. JURISDICTION AND VENUE 3
3. FACTS 4
4. CLAIM FOR RELIEF 21
5. PRAYER FOR RELIEF 24

AMENDED COMPLAINT

Plaintiff, Mitchell Shook, hereby amends his Complaint to add facts, causes of action and
relief sought. Plaintiff can certainly prove these charges.

Additional facts are added starting at “Paragraph 3.34” on page 16, new causes of action
are in Section IV beginning with paragraph 4.2 on page 21, and further relief sought is under
“Section V” beginning at paragraph 16 on page 21..

INTRODUCTION -NATURE OF ACTION

Click! Network (“Click!) was established in 1997, by Tacoma City Council, as a “broad band
telecommunications system that shall be owned, operated and controlled by the City of Tacoma
Department of Public Utilities Light Division .

The Click! system is clearly part of Tacoma Public Utilities.

The Click! system was established to “provide telecommunications services for data transport,
high speed internet access, full cable television service, and, among other things, to meet the
expanding telecommunications requirements in an evolving competitive electric market, the most
critical of which is real time, two-way interactive communications with individual energy consumers”

The Click! Network telecommunication system continues to fulfill its original mandate, providing

wholesale broadband Internet services to over 20,000 Tacoma Public Utilities customers, with a state-

1 The 1997 City Council Resolution No. 33668

AMENDED COMPLAINT FOR DECLARATORY, Mitchell Shook

3624 6™ Ave, Suite C
INJUNCTIVE, PROHIBITION AND MANDAMUS RELIER Tacoma, Washington 98406
Page 2 Phone: 253-627-8000
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of-the-art cable modem and Gigabit Fiber To The Home (“FTTH”) system -while delivering
television services to over 12,500 Tacoma Public Utilities customers over the system.

The Tacoma City Council recently approved a “term sheet” for disposal of Tacoma Public
Utilities’ proprietary interests in the system. All control over the day-to-day ongoing operations of
Click!, including oversight on rates, would be handed over to a private company.

Tacoma City Charter, Article [V § 4.6, clearly prohibits the disposal of a “utility system” without
a majority vote of the electorate. Similarly, RCW 35.94 requires a vote for any sale, lease or disposal
of “any part” of a municipal utility system.

Since Click!’s system is part of Tacoma Public Utility?, and no such vote of the people is planned
or provided for, there is an imminent risk that the terms of City charter will be violated.

The purpose of this action is to make sure the clear language in the City charter is followed and the
people are allowed to vote on any lease or disposal of the Click system by TPU; for, if charter
provisions are ignored, the City would be exceeding its authority and acting ultra vires.

1. PARTIES

Plaintiff Mitchell Shook is a resident of Tacoma, a Tacoma Public Utilities rate payer, taxpayer to
City of Tacoma’s general government and Click! customer; and, as such, has standing to seek the

relief requested in this petition.

Defendant City of Tacoma (“the City”) is a Washington Municipal Corporation located in Pierce
county, Washington. The Light Division, doing business as Tacoma Power, of the City’s Department
of Public Utilities (“TPU”) operates and provides services to TPU customers (“ratepayers™). TPU
operates a business unit, known as Click! Network, which provides retail television and wholesale
Internet services.

2. JURISDICTION AND VENUE

2.1 This Court has subject matter jurisdiction over this issue, since the City is located in Pierce

County and the events related to this petition have substantially occurred in Pierce County;

2 City of Tacoma Resolution 40272

AMENDED COMPLAINT FOR DECLARATORY, Mitchell Shook

3624 6™ Ave, Suite C
INJUNCTIVE, PROHIBITION AND MANDAMUS RELIEF Tacoma, Washington 98406
Page 3 Phone: 253-627-8000
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additionally, the superior court has subject matter jurisdiction over this action under RCW 2.08.010
because plaintiff seeks writs of mandamus and/or prohibition.
2.2 Given no other speedy or adequate remedy, RCW 7.16.040 provides the Court
jurisdiction over this matter. ®
3. FACTS
3.1  Tacoma City Charter Section 4.6 requires “The City shall never sell, lease or dispose of any
utility system” without a “majority vote of the electors”.

3.1.1 Click is multi-service broadband telecommunications provider and operating section of
Tacoma Power providing retail cable television and wholesale broadband internet services to Tacoma
Power’s residential and business customers.

3.2  Ordinance NO. 25930 was passed by Tacoma City Council in 1996 and entitled "AN
ORDINANCE of the City of Tacoma, Washington establishing a telecommunications system as
part of the Light Division".

3.2.1 The 1996 CITY of Tacoma ORDINANCE NO. 25930 States “WHEREAS, RCW 35.92.050
authorizes cities to construct and operate works and facilities for the purpose of furnishing
any persons with electricity and other means of power and to regulate and control the use
thereof” or lease any equipment or accessories necessary and convenient for the use
thereof, and

i B & CITY of Tacoma ORDINANCE NO. 25930 States WHEREAS, the Utility Board and the
Council have determined that it is in the best interest of the City that it install a
telecommunications system among all of its Electric System substations in order to improve

communications for automatic substation control; and

3 A writ of review shall be granted by any court, when an inferior tribunal, board or officer, exercising judicial
functions, has exceeded the jurisdiction of such tribunal, board or officer, or one acting illegally, or to correct
any erroneous or void proceeding, or a proceeding not according to the course of the common law, and there
is no appeal, nor in the judgment of the court, any plain, speedy and adequate remedy at law.

* Emphasis added to remind the Court that this functionality is still relevant today. Smart homes, smart
devices and the Internet-of-Things (with devices such as smart thermostats for example) allow users to
control their electrical usage even when away from the premises.

AMENDED COMPLAINT FOR DECLARATORY, Mitchell Shook

3624 6™ Ave, Suite C
INJUNCTIVE, PROHIBITION AND MANDAMUS RELIEF Tacoma, Washington 98406
Page 4 Phone: 253-627-8000
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3.2.3

3.2.6

ML T

328

CITY of Tacoma ORDINANCE NO. 25930 States WHEREAS, the City has determined
that it is prudent and economical to provide additional capacity on such
telecommunications system to provide the Electric System with sufficient capacity to
perform or enhance such functions as automated meter reading and billing, appliance

control’, and load shaping; and

City of Tacoma ORDINANCE NO. 25930 States WHEREAS, the Light Division may wish
fo connect such telecommunications system to individual residences and businesses in its
service area or to other providers of telecommunications services, and

The 1996 City of Tacoma ORDINANCE NO. 25930 States WHEREAS, the City has
determined that it should create a telecommunications system as part of the Electric
System® in order to construct these telecommunications improvements”’

Exhibit A to 1996 City of Tacoma ORDINANCE NO. 259307 stated the
telecommunications project would include “demand side management (DSM)
functions®, CATV and Internet Access.

In 2006, Washington voters approved Initiative Measure 937, known as the Energy
Independence Act. The measure, which was codified at RCW 19.285, requires electric
utilities with more than 25,000 customers to take certain measures to conserve energy’

Demand-side management (DSM) or demand-side response (DSR) is the modification of

consumer demand for energy through various methods -such as financial incentives.

* Emphasis added, for it should be recognized that “appliance control” is not possible without two way

communication between an appliance and the user -as such “appliance contro
function.

Ill

is an energy related

® Emphasis added to point out that the telecommunications system is a “part of the electric system”

7 Passed on luly 26, 1996 when the telecommunications system was approved

& the goal of demand-side management is to encourage the consumer to use less energy during peak hours,
or to move the time of energy use to off-peak times such as nighttime and weekends

% Kelley, 120313 WAAGO, AGO 2013-6 2013
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Demand-side management encourages the consumer to use less energy during peak hours,
or to move the time of energy use to off-peak times such as nighttime and weekends. '
3.3 The Tacoma City Council approved construction of Click! Network on April 8,1997. The City
Council delegated authority to the Public Utility Board and the Department of Public Utilities
('TPU”), Light Division (dba “Tacoma Power"), to implement, own and manage a broadband
telecommunications system ("Click! Network" or "Click!"), as authorized through City Council
Substitute Resolution No. 33668, approved April 8, 1997, and Public Utility Board Amended
Substitute Resolution U-9258, which was approved on April 9 1997
3.3.1  The 1997 Council Resolution No. 33668 states: “WHEREAS the City of Tacoma,
Department of Public Utilities, Light Division desires to: (1) develop a state-of-the art fiber optic
system to support enhanced electric system control, reliability and efficiency; (2) develop
capability to meet the expanding telecommunications requirements in an evolving competitive
electric market, the most critical of which is real time, two-way interactive communications with
individual energy consumers, (3) create greater revenue diversification through new business
lines (i.e. Internet transport, cable TV, etc.), (4) enhance traditional products and services, and (5)
maximize return on Light Division assets,
3.3.2  The 1997 Council Resolution No. 33668 states “WHEREAS a broadband
telecommunications system will have available capacity for future City Light Division needs and
will also have the capacity to provide telecommunications services for data transport, high speed

internet access, full cable television service, and other uses, and;”

3.3.3  The 1997 Resolution No. 33668 states “BE IT RESOLVED BY THE COUNCIL OF THE
CITY OF TACOMA: That the Council hereby finds and determines that the City Light Division's
broad band telecommunications proposal is in the best interests of the City, will serve a public
purpose and that the said Business Plan is sufficient and adequate, therefore, the Council hereby

approves the Light Division's proposal including the Business Plan and the Department of Public

12 Demand Side Management and Response can play a role in satisfying TPU’s requirement for complying
with RCW 19.285.040 Energy conservation and renewable energy targets -which requires TPU to pursue all
available conservation that is cost-effective, reliable, and feasible.
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Utilities, Light Division is hereby authorized to proceed to implement said proposal for a broad
band telecommunications system, and That the proposed broad band telecommunications system
shall be owned, operated and controlled by the City of Tacoma Department of Public Utilities
Light Division™"

3.3.4 Click! operates as part of TPU. Click is one Tacoma Power’s 6 business units -which units are
generation; power management; transmission and distribution; rates, planning and analysis; Click
Network; and utility technology services.

3.3.2 Click! is not a separate business unit or enterprise fund. It is an organizational unit within the
Power enterprise fund. The first line of Click! oversight is the Power Superintendent and the
Power management team. From there, oversight is provided by, the TPU CEO, the Board, and the
City Council.

3.3.3 TPU Revenue Bonds were approved, by a declaratory judgement, to pay for construction of the

Click! system; and, no general fund dollars have been committed to the project.

3.4  Approximately 1,500 miles of fiber and coaxial cable have been constructed by Tacoma
Power in the cities of Tacoma, University Place, Fircrest, Lakewood and Fife, and portions of
unincorporated Pierce County, providing Tacoma Power with a state-of-the-art telecommunication
system with which supports transmission and distribution operations, advanced metering, and retail
and wholesale commercial services. The network currently covers approximately 66% of the

households in Tacoma Power’s service territory.

3.5  The network consists of a hybrid fiber-optic coaxial (“HFC”) system, which delivers two-way
signals for cable TV, cable modem,'? Fiber To The Home (“FTTH”) Internet services, and advanced
metering.

3.6 In addition, SONET (“Synchronous Optical Network’”) and Gigabit Ethernet technologies

are used to support communications across Tacoma Power’s transmission and distribution system and

1 Emphasis added to highlight fact that system is owned by TPU
2 Telecommunications Infrastructure Section, on Page 47, Bond Prospectus for CITY OF TACOMA,
WASHINGTON $70,575,000 Electric System Revenue Bonds, Series 2017
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to carry out data transport services for commercial customers. The network was designed and
constructed to meet high telecommunications standards, containing a redundant backbone and
redundant service loops, which seek to ensure uninterrupted signal transport in the event of a network
break.
3.7  Commercial telecommunication services were Launched in 1998 under the brand name Click!
Network. Click! provides three commercial telecommunication services to TPU customers; retail
cable television, wholesale broadband transport and wholesale high-speed Internet delivered over
cable modem and FTTH.
3.8 In 2017 Click! Network’s annual operating revenues were approximately $26,519,8612,
3.8.1 Click! ended 2018 with more than 12,500 cable TV customers, 20,000 wholesale
high- speed Internet service customers, and more than 100 wholesale broadband transport
circuits.
3.8.2 Click! has “significant goodwill”, According to Section 2.3 of the January 23, 2018
presentation by Joann Hovis, of CTC Technology, at the City Council-TPU Board Joint Study

Session. Ms. Hovis’ report was titled Strategy Alternatives for Tacoma Click!:

3.8.3 “Click! has thousands of customers and considerable goodwill”, as confirmed by Click!
Network General Manager, Tenzin Gyaltsen, who stated so in his February 7%, 2018, Declaration

In Support Of Defendants Opposition To Partial Summary Judgement -page 3 , Pierce County

Superior Court Case No 17-2-08907-4

3.8.4 Click! is the nations second largest municipal CATV and Internet service -behind
Chattanooga TN.
3.9  TPU is governed by the City’s public utility board, whose five members are appointed by the
mayor and confirmed by the city council. Utility budgets and rates are subject to approval by the city
council. Section 4.3 of the City charter provides City council with oversight on rates and the
authority “fo fix and from time to time, revise such rates and charges as it may deem advisable for

supplying such utility services the City may provide .

13 CLICK! NETWORK COMMERCIAL OPERATIONS OPERATIONAL SUMMARY - December 31, 2017
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3.10 Title 12 “Utilities” of the Tacoma Municipal Code regulates utilities and rates.
3.10.1 Click! CATV and wholesale Internet rates are regulated under Title 12 of the Tacoma

Municipal Code, in section 12.13

3.10.2 Click! TV and Wholesale Internet rates are approved by the Public Utility Board

(Board) and City Council, the same as Power, Water, and Rail rates.

3.11 Over 10,000 TPU electric customers currently have Tacoma Power Gateway meters

installed on their homes. These “gateway meters” operate over Click! Network’s HFC plant.
3.11.1 The Gateway meters feature “remote connect and disconnect” functionality
allowing for services to be turned on or off for electric customers. The gateway meters
also allow automated electric meter reading and provide information to customers

relevant to their energy purchasing decisions.'*

3.11.2 In connection with these Gateway Meters, some TPU customers participate in
the “Pay-Go” prepayment system.
3.12  Click! currently holds telecommunications or video franchises from the City of Tacoma,
City of Fircrest, City of Fife, City of Lakewood, City of University Place, and Pierce County to
offer Cable TV, high speed Internet, digital phone, as well as fiber-delivered data solutions to
area residents and businesses'>.
3.13 AMENDED RESOLUTION NO. U-10879, states:” #20. WHEREAS Tacoma Power has
excess power generation capacity within its service territory. In the past, Tacoma Power has
benefited greatly by selling this excess capacity in the wholesale power markets to the benefit of all
retail electric customers. Over the past few years, wholesale power prices and sales have dropped
substantially. In support of Tacoma Power's strategic business plan, Tacoma Power wants to make
up this lost revenue by looking at ways to increase its retail power sales through economic growth in

the community. Communities across the nation have benefited economically from competitive access

to internet services in their communities.”

4 From AMENDED RESOLUTION NO. U-10879 Adopted by TPU Board on 9-28-16
15 CLICK! NETWORK Business Plan -by Click! General Manager Tenzin Gyaltsen. Revised 3-20-17 -Executive
Summary Page 2

AMENDED COMPLAINT FOR DECLARATORY, Mitchell Shook

3624 6™ Ave, Suite C
INJUNCTIVE, PROHIBITION AND MANDAMUS RELIEF Tacoma, Washington 98406
Page 9 Phone: 253-627-8000

112




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

3.14 AMENDED RESOLUTION NO. U-10879 also states: “Tacoma Power's continued operation
and maintenance of the telecommunications system for internet access purposes assists in making the
internet services competitive in Tacoma Power's service area, which increases economic growth that
leads to greater retail power sales”.'°.
3.15 AMENDED RESOLUTION NO. U-10879 stated “WHEREAS The Internet-related uses of
the Click! telecommunications system provide Tacoma Power customers benefits by giving them
access to advanced customer services options such as: power use monitoring, outage reporting,
scheduling of services, bill paying, and electrical appliance control.
3.16 AMENDED RESOLUTION NO. U-10879 stated that “WHEREAS In planning for an
uncertain and unknown future!’, there may be other potential functions related to the supplying of
electricity to customers who might also make energy related usage of the telecommunications system
infrastructure including: cyber security efforts, electric car charging and metering, enhanced “smart
home” uses that allow customers to control power usage by time of day, participate in demand
response programs, behavior-based saving programs, outage communications, energy audits, and
participation in Evergreen Options™!®
3.17  One purpose for creating Click! was to have a telecommunications system sophisticated
enough to enable TPU to compete effectively in the rapidly evolving electric industry.
3.18 Amended Resolution U-10828, adopted by the City’s public utility board on December 3,
2015, states “WHEREAS the broadband telecommunication system is critical infrastructure for
Tacoma Power

3.18.1 Amended Resolution U-10828 cites Charter 4.6 as requiring a vote of the people to

before the City may “lease or dispose of any utility system” "

16 AMENDED RESOLUTION NO. U-10879 -Page 4, This is Whereas #20

17 AMENDED RESOLUTION NO. U-10879 -Page 4, This is Whereas #17

18 https://www.mytpu.org/community-environment/clean-renewable-energy/evergreen-options-program/
9 page one of Amended Resolution U-10828
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3.19

City Council Resolution #39347 states: “1997, the City of Tacoma, through its electrical

utility, embarked on an effort to construct and operate a state-of-the-art telecommunication system

for the benefit of its electric utility and its electric utility customers "?

3.19.1 City Council Resolution #39347 states: “WHEREAS the telecommunications
system was constructed and has been in continuous operation since 1999, and has proven to
provide benefits for the City electric utility and electric utility customers located both Inside
and outside City limits ™!

3.19.2 City Council Resolution #39347 states: “WHEREAS the telecommunication system
is now a vital component of the City's electric utility and continued operation and
maintenance of the system is an essential function of the electric utility”

3.19.3 City Council Resolution #39347 states: “WHEREAS some of the benefits the City's
electric utility and electric utility customers have received from the system include (1)
enhanced control, reliability and efficiency of the City's electrical system; (2} increased
capability to meet the expanding telecommunication requirements in an evolving competitive
electric market, including the ability to make real-time, two-way interactive communications
with individual energy consumers; (3) improved traditional electric products provided to
consumers; (3) diversified revenue streams through new business lines (i.e., Internet
transport, cable TV, etc.); and (5) maximized return on the City's electric system assets, and
enhancing communication between electric utility assets and electric utility consumer, and
providing electric utility customers a means to instantly access electric utility accounts
information for payment of bills, report outages, and obtain energy usage and conservation
information” **

3.19.2 City Council Resolution #39347 stated: “WHEREAS some benefits of the City's
electric utility telecommunication system include enhancing communication between elec.tric

utility assets and electric utility consumers, and providing electric utility customers a means

20 City Council Resolution #39347 -page 1
2 City Council Resolution #39347 -page 1
22 passed by City Council on December 15 2015
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fo instantly access electric utility accounts information for payment of bills, report outages,
and obtain energy usage and conservation information, and,
3.20 That a water heater “demand response project” was recently conducted by Tacoma Power, in
the Salishan housing development neighborhood, under an agreement with the Tacoma Housing
Authority.
3.20.1 Data transport for the Salishan demand response hot water heater project utilized Click!
Network’s cable modem system?3.
3.20.2 Demand response technology requires two-way communications.
3.20.3 Demand response technology holds potential for load reduction and energy savings™.
3.20.4 RCW 35.92.360% -Energy conservation plan states "The legislature finds that energy
conservation can take many useful and cost-effective forms, and that the types of conservation
projects available to utilities and customers evolve with time as technologies are developed and
market conditions change. In some cases, electricity conservation projects are most cost-
effective when they reduce the total amount of electricity consumed?® by an individual
customer, and in other cases they can be cost-effective by reducing the amount of electricity a
customer needs to purchase from an electric utility.
3.21 The Click! Engagement Committee (“the committee™) was formed in January 2016, per the
direction of the Tacoma Public Utilities Board and the City Council.
3.21.1 The Committee was comprised of seven members as follows: Mayor Marilyn Strickland,
City Council Member Marty Campbell, Public Utility Board Member Mark Patterson, Public
Utility Board Member Karen Larkin, industry experts Janine Terrano and Terry Dillon, and
ratepayer advocate Andrea Cobb?’.

3.21.2 The Committee met 16 times between January 22,2016 and August 1,2016.

23 Email from Click! General Manager Tenzin Gyaltsen

24 BPA Salishan Demand Response Water Heater Final Report 2018

% Findings-Intent-2002 ¢ 276

%6 Emphasis added to point out the Nexis between Internet access and the ability to conserve energy

27 CLICK! NETWORK Business Plan -by Click! General Manager Tenzin Gyaltsen. Revised 3-20-17 -Executive
Summary Page 2
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3.22  Studies by the Click! Engagement Committee and Tacoma Power’s financial analysis
demonstrate that continuing to provide CATV services in support of retail internet services makes the
sale of such services a more competitive overall product and improves the financial sustainability of
Click!?®
3.23  In July 2018, the City Council and Public Utility Board (“Board”) directed Joann Hovis, of
CTC Technology & Energy (“CTC”), to negotiate with Rainier Connect and Wave Broadband, and to
develop formal partnership proposals regarding the operation and use of the Click! Network.
3.23.1 Two Public-Private Partnership Term Sheets (“term sheets”) for operation and use of
Click! Network, one from Rainier Connect and one from Wave Broadband, were presented to
the Council and Board, at a Joint Study Session on March 5, 2019.%°
3.23.2 Both of these term sheets proposed a 20-year IRU with two 10-year extensions.
3.23.3 The term sheets from Rainier Connect and from Wave Broadband were compared and
evaluated by Joann Hovis of CTC, a consultant hired by the City, who recommended to the
TPU Board and City Council that they should proceed with the term sheet proposed by
Rainier Connect.
3.24 The Rainier Connect term sheet® presented to City Council states that “The IRU term will be
20 years (“IRU Term”). On the expiration of the IRU Term, the IRU can be renewed for two
additional periods of 10 years (“Extension IRU Terms”) so long as Rainier Connect is in compliance
with all the terms of its contractual relationships with the City of Tacoma and TPU.”
3.25 The Rainier Connect term sheet (“the term sheet”) states: “Rainier Connect will be granted use
of other assets currently used by Click! in the provision of cable television and broadband data
services, including equipment used to operate the Network and deliver services to customers,
customer accounts, inventory of spare parts and equipment, prepaid items, and material contracts, in

each case related to the operation of the Network and the provision of products and services

28 AMENDED RESOLUTION NO. U-10879

2 Update and Analysis: Alignment of Click! Policy Goals with Partner Proposals Presented by Joanne Hovis To
the City of Tacoma City Council & Utility Board on March 5 2019

30 12. Tacoma Click! -Rainier Connect Public-Private Partnership Term Sheet Presented by JoAnn Hovis on
March 5, 2019
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(collectively, “Related Assets”). The Related Assets will be conveyed to Rainier Connect subject
thru the terms of an asset purchase agreement (“APA”)*! to be negotiated between the parties.
3.26  Further negotiations with Rainier Connect were approved by City council on March 26,
2019, with the passage of Resolution 40272, entitled: “A4 resolution approving the execution of an
agreement between the Department of Public Utilities, Light Division d.b.a. Tacoma Power, and
Rainier Connect to negotiate in good faith formal partnership contracts related to the operation and
use of the Click! Network”
3.27 The term sheet states “Rainier Connect will be granted an indefeasible right of use (“IRU”)
for the hybrid fiber-coaxial network assets owned by Tacoma Public Utilities (TPU) and used by
Tacoma Click! (“Click!) to provide cable television and broadband data services to residents and
businesses (“Network”) in the existing Click! service area (““Click! Service Area”). The Network
includes the outside plant assets associated with the Click! network, including fiber optics, coaxial
cable, cabinets, splitters, backup powering equipment, and other out-side plant physical assets
including those discussed in 14(b) below "3
3.28  The term sheet states: “The Tacoma Power Fiber on Critical Routes is collocated with the
fiber optic strands that are used by Click! and are now planned to lease to Rainier Connect under
the IRU.”
3.29  The term sheet with Rainier Connect does not provide City council any control over TV or
Internet rates.
3.30 The term “IRU” has frequently been described as a “Lease” by Tacoma City and TPU policy
makers since the concept of a public-private partnership was first introduced in 2015.

3.30.1 In a May 6, 2015 Memo from TPU Director Gaines responding to “Council inquiries

from the March 31, 2015 Joint Study Session” the “IRU” is described as a “Lease”.
3.31 On April 2, 2019 a Letter of Intent ("LOI") was signed by TPU Director Jackie Flowers with

Rainier Connect. The LOI states "In the proposed transaction, Rainier Connect would obtain an

31 emphasis added to point out the fact of the asset sale.
32 12. Section 1.c of Tacoma Click! -Rainier Connect Public-Private Partnership Term Sheet March 5, 2019
33 Rainier Connect Public-Private Partnership Term Sheet Present to City Council on March 5, 2019
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exclusive indefeasible right to use ("IRU") and operate the hybrid fiber coaxial (“HFC”) system that
today the Department of Public Utilities, Light Division ("Tacoma Power") d/b/a/ Click! Network
("Click™) operates to provide wholesale and retail video and broadband products and services to
residents and businesses in the City and in other jurisdictions in which Click! is franchised to
operate".
3.31.1 The LOI contemplates the negotiation of an agreement that would grant Rainier
Connect exclusive possession and control of HFC facilities and equipment essential in
operating the CATV and wholesale Internet system.**
3.32 The terms of the IRU, as described by the term sheet are a “lease”.
3.32.1 FASB Statement of Financial Accounting Standards ("SFAS") No. 13, Accounting for
Leases, and the related interpretations of this standard, provide the relevant GAAP for lease
accounting, including the definition of a lease. This accounting literature defines a lease as an
agreement conveying the right to use property, plant or equipment for a period of time*
3.33  The term sheet represents significant material changes to the Click! Business model, including
the removal of TPU as the primary operator of Click!, the sale or lease of telecommunications system
6

equipment or capacity, the outsourcing of work and discontinuance of TPU products and services*®.

3.34  Since its inception in 1996, Click! has been a part of Tacoma Power and was initially

financed with Tacoma Power revenues and resources.’’

3.35 Defendant defines TPU’s “Communications Network" as “that network owned, operated,
and maintained by Click!, consisting of redundant fiber optical backbones, redundant fiber optical
service loops and coaxial cable distribution cables on which numerous applications are provided,

which network includes, but is not limited to, Department of Public Utilities' two-way

34 public-Private Partnership Term Sheet March 4, 2019

% Testimony Concerning Telecommunications Accounting Issues by John M. Morrissey Deputy Chief
Accountant, U.S. Securities and Exchange Commission Before the Subcommittee on Oversight and
Investigations Committee on Financial Services March 21, 2002

36 UYpdate and Analysis: Alignment of Click! Policy Goals with Partner Proposals Presented by Joanne Hovis To
the City of Tacoma City Council & Utility Board on March 5 2019

37 Confirmed by Tacoma City Council Resolution No. 39577
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communications services, commercial retail cable television, wholesale Internet services, wholesale
data transport services, and I-Net services™®,

3.36  Click!’s customers, thru their usage of the telecommunications system’s broadband Internet
access, ethernet transport and cable television services, have shared in paying for and offsetting part
of the capital costs of constructing Tacoma Power’s telecommunications system, as well as in the
operation and maintenance (“O&M”) of this infrastructure. By sharing in these costs, Click!’s

operation benefits all Tacoma Power electric customers who otherwise would pay 100% of the capital

and O&M costs.*®

3.37 At least $100 million dollars has been spent in constructing the telecommunications system
that allows delivery of Click!’s commercial telecommunication services.

3.38  On May 12, 2015 Defendant estimated that “approximately $200 million in historical cost and
approximately $80 million in book value of the Fiber/Coax system” existed at that time, and “the
initial capitalization date was around 1999.”

3.39 Tacoma Power's continued operation of the telecommunications system for provision of
broadband services assists in making Internet services competitive in Tacoma Power's service area.

This benefits Tacoma Power by stimulating and increasing economic growth, which leads to greater

retail power sales. Other benefits include “allowing the utility to continue to efficiently and

effectively meet the demands of new federal regulations relating to reliability of the electrical system,
combating threats from possible cyberterrorism acts, participating in energy transactions and trades to
balance the energy markets in less than 15-minute increments, enhancing communication between
electric utility assets and electric utility consumers, and providing electric utility customers a means
to instantly access electric utility accounts information for payment of bills, report outages, and

240

obtain energy usage and conservation information.

3.40 No direct cost audit or “product line profitability” analysis for Click! has ever been done.

32 Institutional Network Services Agreement between City of Tacoma and Click! Network, 12/21/2009-p. 3
3 Confirmed in Resolution U-10879. passed by Tacoma Public Utility Board on 9-28-16
40 Tacoma City Council Resolution 39347, passed on December 15, 2015
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3.41 Inviolation of state law, Tacoma Public Utilities is paying 7.5% of Click! Network’s

broadband revenues to Defendant’s general fund.
3.42 In a single month, October 2018, this 7.5% “tax” or B&O “fee” amounted to $52,297.18.

3.43 In distributing shared capital and O&M expenses between Click!’s commercial operations and
Tacoma Power’s traditional electrical services, Defendant follows a cost “allocation methodology”

with formulas guided by the “Governmental Accounting Standards Board” (“GASB”).

3.44 Defendant’s "fully distributed" allocation methodology is based on GASB rules designed to
distribute shared “indirect costs”, across City departments, not to determine “profits” in a commercial
sense. Accordingly, many different types of “general overhead costs” appear as “expenses” under
various sections of Click!’s Operational Summaries.

3.45 Many of these indirect “overhead costs™ are expenses completely unrelated Click!’s
commercial telecommunications activities whatsoever.

3.46 These indirect “unrelated costs" include such things, by way of example, as the Tacoma
Mayor’s salary and City Council member’s salaries.

3.47 Given the many unrelated and indirect costs included under GASB rules in the preparation of
Click!’s Operational Summaries, no true and accurate representation of Click!’s “actual income” or
true profitability “as an enterprise” is provided by these statements. Defendant’s governmental

accounting methods are not designed to track “profits,” as such.

3.48 In preparing Click!’s Operational Summaries, Defendant follows “net-for-profit accounting
and financial reporting principles by governmental entities,” as outlined by GASB. Determining.
Click!’s true performance and profitably from business-type “proprietary activities,” as an enterprise,
is not the object of GASB rules.

3.49 The accounting methodology Defendant uses in preparation of Click! Operational Summaries
artificially increase Click!’s expenses and do not reflect the System’s actual “operating profits or
losses” as an “enterprise.”

3.50 In 2015 the “cost allocation formulas™ were significantly updated by TPU management -

resulting in “significant” changes to the allocation methodology. This “significant update” resulted in
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shifting costs, from a previous ratio of approximately 75% to Click! and 25% to Tacoma Power, to a

“new ratio” of 94% to Click! and only 6% to Tacoma Power.*!

3.51 The change in the allocation formulas resulted in $5.7 million of additional expenses being
allocated onto Click!. These additional costs were retroactively reflected in Click!’s Operational
Summaries beginning on January 1, 2015.

3.52 In 2016 Tacoma City Council passed a Resolution recognizing that the internal cost allocation
formulas between Click! and Tacoma Power had changed significantly; and, that TPU management

had “substantially increased the share of cost allocations borne by Click! Network”.

3.53 In this 2016 Resolution, City Council directed the City Manager to hire an independent
third-party consultant to “audit, analyze, and establish a reasonable methodology” for cost

allocation between Tacoma Power and Click! Network. This audit was never done.

3.54 This City Council Resolution specifically cited “significant concerns” over the “veracity

and appropriateness” of the accounting assumptions and “cost allocation” methodology implemented

by Tacoma Power. The Resolution determined that such concerns “must be resolved.”

3.55 This Council resolution authorized $100,000 for an independent consultant to audit, analyze,

and establish an independent cost allocation methodology between Tacoma Power and Click!.

3.56 A third-party consultant, NEWGEN STRATEGIES, LLC (“NewGen”) was hired and a
contract issued in January 2017 to audit Click! pursuant to Council’s direction. The contract specified
NewGen would “evaluate the methodology used to allocate costs between Tacoma Power's electric

and cable (Click!) operations and determine the extent to which it is reasonable™.

3.57 InMarch 2017 the City Attorney issued a “Notice of Contract Suspension” to NewGen stating

it is “in the best interest of the City to suspend the professional services agreement with NewGen

dated January 9, 2017.” The contract was thus terminated, and the audit never completed.

3.57 The “significant concerns” identified by City Council in the 2016 Resolution requiring an

audit were never addressed by NewGen, or in any subsequent audit. The “veracity and

1 Confirmed by Tacoma Public Utilities 2015 Annual Report
42 Jan 9th, 2017 contract between City of Tacoma and NEWGEN Strategies.
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appropriateness” of the accounting assumptions and “cest allocation” methodology remain
unanswered issues and genuine questions of material fact.

3.58 The City Charter provides that the revenues of utilities owned and operated by the City shall
never be used for any purposes other than the necessary operating expenses thereof, the making of
additions and betterments thereto and extensions thereof, and the reduction of rates and charges for
supplying utility services to consumers.

3.59 The City of Tacoma maintains an Institutional Network (I-Net) serving the City, schools,
and government agencies. The I-Net system has an agreement with TPU to utilize a portion of TPU’s
telecommunications plant. This agreement includes an “incremental cost arrangement,” where the
City only pays for “incremental costs,” or those costs “over and above the costs that Tacoma Power

would have incurred” for the system to serve Tacoma Power’s own non-I-Net purposes.*?

3.60  Click! Network has no such “incremental cost arrangement” with TPU; rather, under the
“updated cost allocation formulas,” put into place in 2015, Click! bears 94% of the costs associated

with operations and maintenance of the shared telecommunications system.

3.61 Click!’s Operational Summaries are negatively impacted by Tacoma Power’s subsidization of
I-Net’s expenses, such as capital costs, engineering, design, conversion work**, safety equipment,
power usage, surveillance, monitoring, emergency readiness, O&M expenses, etc. The actual pro-rata

share of these costs should rightfully be allocated to Defendant, as general government costs.

3.62 Defendant’s accounting policies shift unrelated I-Net costs, from general government, onto
Click!’s Operational Summaries. This creates a distorted and misleading view of Click!’s financial

performance and conceals the true financial performance of Click!’s operations as an enterprise.

3.63 Defendant routinely presents these erroneous Operational Summaries to the media and

policymakers as accurate representations of Click!’s true financial performance as an enterprise.

3.64 Defendant has admitted, thru an authorized party-opponent, that these accounting practices

produce a wrongful, inaccurate and disparaging perception of Click!’s performance.

43 Tacoma City Manager, Ray Corpuz, December 12, 1997 memorandum.
# Such as undergrounding of telecommunication plant assets
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3.65 This wrongful perception of Click!, as a “money losing venture”, poisons the minds of
policymakers and the public alike. This harmful “misconception” is a primary reason for
policymaker’s considering privatization of Click!. More simply stated, if Click! were properly seen

as a successful and profitable venture, all support for privatization of Click! would cease to exist.

3.65 TPU, as a non-profit, municipal public service enterprise, follows a “cost recovery” based
pricing policy. Rates are set to recover costs of service and insure future funding for operations.

Assigning unrelated costs to Click! results in higher rates being paid by customers for Click! services.

3.66 Tacoma Power will soon release a “customer service app” providing online customer support
functions for utility customers. Among the features and benefits this “app” will bring are outage
alerts, “leak detection,” real time billing, payment and usage information. The “app” requires Internet

access. As such, Internet access has a nexus to provision of other utility services.

3.67 Click! faces competition from commercial, for profit, telecommunications service companies.
These competitors have long opposed the competition created by municipal broadband systems such
as Click!’s. They commonly employ lobbyists to carry out their agenda of destroying and preventing
municipal competition. The lobbyists’ efforts and political contributions are no secret. Their activities

are well organized, well documented and well known to Defendant’s staff and its policymakers.

3.68 Public concerns, suspicion and accusations over TPU management’s accounting for Click!’s
costs have been widespread since 2015. On September 22, 2016, at a City Council meeting where the
issue of reappointing TPU Director Bill Gaines was before the City Council, Council Member Ibsen
cited the Director’s “dishonest actions,” likening them to “someone who's stealing from the cash
register.” The video of that meeting is on Defendant’s website. Director Gaines tenure at TPU was
concluded in 2017 and a new TPU Director, Jackie Flowers took over in 2018.

3.69 That Defendant knowingly allowed a “fake bidder”, by the name of “’Yomura” to participate
in the final stages of an RFI process that was part of the proposed privatization plan.

3.70  That Defendant has not obtained current financial statements, including a balance sheet, for
evaluating the financial qualifications of the proposed acquirer of Click! Network.

3.71 Defendant continues to widely portray Click! Network as a “money losing” venture
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IV. CLAIM FOR RELIEF & CAUSES OF ACTION

WHEREFORE, Plaintiff hereby amends his complaint, is able to prove all of the additional facts

cited and prays for judgment against Defendant based on the following:

4.1  Plaintiff is without an adequate remedy at law to require City council to follow the
requirements of City Charter 4.6 and RCW 35.94 and is entitled to declaratory, injunctive and
mandamus relief prohibiting any sale, lease or disposition of the Click! commercial
telecommunication system unless and until such disposal is approved by a majority vote of the

electors at a municipal election in the manner provided by the city charter and the laws of the state.

4.2  There is an actual, present, and existing dispute between the parties as to the legality of
using Click! broadband revenue to subsidize and support general government functions thru
wrongful payment of taxes on broadband services; and, over usage of Tacoma Power and Click!
resources in subsidizing [-Net and general government’s pro-rata share of pole attachment fees,
power usage, undergrounding or relocations of existing plant, ongoing capital funding,
surveillance, monitoring, emergency readiness, repairs and maintenance costs. transport fees,
O&M costs and capital expenses obligations. These “subsidy activities” are attributable to, and
properly allocable to, general government. There is also a dispute over the total dollar value of

these unlawful subsidies provided in covering such general government expenses.

4.3  Defendant has willfully violated state and federal prohibitions against taxation of Internet
access, under RCW 35.21.717 and the federal Internet Tax Freedom Act, 47 USC 151 SEC. 1101.
Defendant is unlawfully continuing to divert 7.5% of Click! Network’s gross revenue on broadband
services to benefit the City of Tacoma’s general government account. These payments, which have
exceeded $2.5 million over the past four years, are in violation of RCW 43.09.210 and represent an
unlawful subsidy, from Tacoma Power and Click! commercial telecommunication customers, to the
City of Tacoma’s general fund.

4.4  The Mayor, City Council and Public Utility Board have acted and are acting knowingly and
willfully in causing, authorizing, or allowing Tacoma Power and Click telecommunications

customers to pay unlawful subsidies to general government in violation of RCW 43.09.210, which
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requires “all service rendered by . . . one department, public improvement, undertaking, institution,

or public service industry to another, shall be paid for at its true and full value.”.

4.5  Plaintiff has a legally cognizable interest in requiring Defendant to determine if Click!
profitable by accounting for Click! activities as an “enterprise,” rather than as a “government entity”;
and, in preserving and protecting communication and electric utility service funds from being
unlawfully diverted to pay for expenses properly attributable and allocable to general government

services, and in obtaining recovery of such unlawful subsidy of general government expenses.

4.6 Since the telecommunication system’s inception, over $100 million has been spent in capital
improvements to the System. Click! customers and Tacoma Power ratepayers have paid for a vast
majority of that overall investment, while general government and I-NET users have paid only
incremental costs and provided little relative financial support for their actual fair “pro-rata share” of
the costs for data transport fees, pole attachment fees, power usage, undergrounding or relocations of
existing plant, ongoing capital funding, surveillance, monitoring, emergency readiness, repairs and
other O&M costs. Failure to pay a “fair share” of these costs represents an unlawful subsidy, from
Click! customers and Tacoma Power ratepayers, benefiting general government in violation of RCW

43.09.210, the State Accountancy Statute.

4.7  Such expenses and costs have exceeded $20 million since the inception of the system and are
projected to increase annually for the foreseeable future. Using Click! and Tacoma Power revenues
and credit to subsidize expenses that benefit, or are properly allocable to, general government is a

clear and willful violation of RCW 43.09.210.

4.8  TPU follows a “cost recovery” based pricing model, where rates are set in a way to recover
costs of service. Click! Network’s rates were recently increased and are set to increase again in 2020
to cover a “perceived shortfall” in revenues. The above-mentioned subsidization of general
government expenses by Click! and Tacoma Power customers results in higher rates for Tacoma

Power and Click! customers. This is a violation of RCW 19.86.020, which prohibits unfair practices.
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4.9 By not paying its pro-rata share of overall capital expenses, repairs, monitoring, surveillance,
emergency readiness or O&M costs associated with the underlying telecommunications plant that
supports I-NET, Defendant is benefiting by diverting TPU ratepayers funds and willfully shifting
general government’s costs for such system onto Tacoma Power and Click! customers, who are
thereby forced into paying higher rates as a result of subsidizing these general government operations.

This subsidy is unlawful and in clear violation of RCW 43.09.210 (the Accountancy Statute).

4.10 Tacoma Power and Click! Network provides valuable “in-kind” contributions to general
government. None of which are deducted from the 5% statutory cap placed on “franchise fees” paid
on cable television services under federal law*’. These “in-kind” contributions include both
telecommunications and cable television services, along with waiving costs associate with a fair pro-
rata share of I-Net’s repairs, essential technical support and emergency readiness functions, network
monitoring and O&M. Actual pro-rata costs for these services greatly exceed the token amounts
currently paid by the defendant. Failure to deduct these valuable “in-kind” contributions violates

RCW 43.09.210, making a recovery required.

411 These above cited subsidies are violations of RCW 43.09.210, the State Accountancy Statute,
which negatively impacted the Operational Summaries of Click!, thereby creating inaccurate, and
misleading performance results for Click! Network operations, all of which are harmful to Click!’s

prospects and Plaintiff’s right to continue enjoying municipally provided broadband services.

4.12 Defendant’s willful cancellation and failure to complete City Council’s mandated 2016
“audit” allows continuation of this “considerable controversy.” City Council’s original “significant
concerns,” over the of the controversial accounting assumptions and “cost allocation” methodology,
have not been addressed; and, therefore remain at issue. The “veracity and appropriateness” of the
methods employed in producing the Click! Operational summaries have not been examined and may
very well be producing the inaccurate, erroneous and misleading information about Click! Network’s

performance that Council feared in 2016 and sought to ferret out by its Resolution.

45 See FCC Order 19-08 -THIRD REPORT AND ORDER (2019), re: Implementation of Section 621(a)(1) of the Cable
Communications Policy Act
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4.13  As a“sub-fund” of Tacoma Power, traditional financial statements, such as a balance sheet or
income statement, are not prepared for Click!; consequently, there are no statements available that
represent the actual “product-line profitability” and performance of the System. Surprisingly, no
actual “income statement” or “balance sheet” has ever been prepared for Click! Network. Dispite City
Council’s wishes and Resolution for an “audit,” no such verification of Click!’s performance as a

standalone enterprise has ever been prepared by Defendant or its appointees.

4.14 Many of the costs appearing on the Click! Operational Summaries are fotally unrelated to

Click! commercial activities. These "unrelated costs" are allocated to Click! Operational Summaries
under Defendant’s "fully distributed” allocation model. This allocation method, while not illegal
under state accounting rules, negatively impacts the Operational Summaries of Click! and produces
inaccurate and disparaging results with “artificial losses.” The results are not reflective of the
System’s actual performance or profitability. These Operational Summaries are, therefore, actually

“misinformation” with regard to Click!’s financial performance.

4.15  Given the erroneous and disparaging performance results indicated by the Click! Operational
Summaries, combined with the lack of any balance sheet, income statement or other financial
statements possessing the veracity to provide useful information related to Click!’s true financial
performance, policy makers lack suitable, accurate, reliable information about the municipal
telecommunications system’s financial performance.

4.16  Lacking any such real information and possessing only “misinformation,” City Council and
TPU Board members have no legitimate basis by which to properly evaluate the municipal
broadband system’s financial performance; therefore, policymakers are ill-equipped to make an
educated, reasonable or rational decision related to the proposed privatization and disposal of the

System and its related assets.

417 Despite such lack of information, Defendant has willfully entered into a privatization
agreement for Click! Network without first obtaining any accurate financial information related to
the performance or valuation of the System. The Court has the power to prevent additional injury that

might result thru an unfortunate chain of events flowing from a failure to requiring a public vote be
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held approving the privatization of Click!. If the privatization agreement is accomplished and vesting
of the System occurs without a vote of the people, then all public ownership and control of the
municipal broadband System, including oversight of pricing, would be lost. This result would be
clearly harmful to the plaintiff, and the community. Such an unfortunate and wrongful transfer of the
public’s assets would trigger an actionable negligence claim, given the existence of the four essential
elements for such a claim: duty, breach, proximate cause, and resulting harm. This claim would
burden the court system, with TPU Board members and City Council members facing personal
liability for the breach of their required “duty of reasonable care to refrain from causing foreseeable
harm.” A similar breach of duty would rest with certain City staff members, who have either willfully
ignored or actively assisted in the wrongful actions leading to the potential privatization of Click!. In
addition to Defendant’s other liability in this case, these individuals and policymakers would
potentially bear personal liability for their wrongful actions under RCW 80.04.440 and under
common law for tortuous and ultra vires conduct in violation of the Tacoma City Charter and
Washington state law. The simplest solution is for the Court to affirm Plaintiff’s right to a public vote

over any privatization, separation or vesting of Click! Network’s commercial operations.

4.18 Defendant has participated in a conspiracy to defraud the public of its municipal broadband
system. There has been no appraisal or other estimate of the “value” of the Click! business or the assets
being conveyed in the privatization process. Without any appraisal, or accurate financial statements for
Click!, it is impossible for policymakers or the electorate, who may be called on to vote in approving
the proposed privatization, to evaluate the suitability of any proposed contract. As such, Defendant’s
proposed privatization is a gross violation of Washington State Constitution, Article VIII section 7.
There is also evidence of a fraudulent “RFI process,” which included a “fake bidder,” which was known
to members of city staff and reported to policymakers. Defendant knowingly allowed the fraudulent
process to mislead the public and policymakers by the inclusion of this “fake bidder,” who was
considered a “finalist” in the RFI process. This is a violation of RCW 19.86.030, which protects against
“conspiracies in restraint of trade.” Defendant should be enjoined from carrying out the privatization

goals of this fraudulent process.

AMENDED COMPLAINT FOR DECLARATORY, Mitchell Shook

3624 6™ Ave, Suite C
INJUNCTIVE, PROHIBITION AND MANDAMUS RELIEF Tacoma, Washington 98406
Page 25 Phone: 253-627-8000

128




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

4.19 Defendant’s proposed candidate (“acquiror”) for privatization of the Click! system has not been
evaluated to determine suitability as an operator of Click! under privatization. Failure to conduct due
diligence is a violation of Tacoma City Municipal Code 16B.02 which requires a financially qualified
operator for such a franchise. No financial statements for the acquiror have been provided in
connection with the transaction. Defendant must review financial statements, including a balance

sheet, to determine the acquiror’s financial qualifications for assuming control over the System.

420 Plaintiff is without an adequate remedy at law to protect aforesaid interests in preserving,
protecting and obtaining recovery for telecommunication and electric utility funds, and is entitled
to declaratory, injunctive and mandamus relief (i) declaring that Click! telecommunication and
Tacoma Power revenues and funds may not be used to pay for general government expenses or
capital improvements that are attributable or properly allocable to general government services
rather than Tacoma Power electric utility and Click! telecommunication services, (ii) prohibiting
general government from using Click! telecommunication and Tacoma Power funds to subsidize
or pay for general government expenses or capital improvements that are properly allocable and
attributable to general government purposes; or (iii) prohibiting TPU and City Council from
including expenses or capital investments that are properly allocable and attributable to general
government activities in the calculation of Click! rates, and (iv) requiring the City's general fund
to reimburse Tacoma Power and Click! for the wrongful payment of costs for capital
improvements, operational expenses, taxes, franchise fees and other subsidies that have
wrongfully benefited general government, together with prejudgment and post-judgment interest
thereon at the rate of 5% per annum until fully paid; (v) requiring the City to obtain estimates of
the valuation of Click! as an enterprise and evaluate the financial statements of the proposed
acquiror of the municipal broadband system; finally, (vi) permit the people to vote on the
privatization of their public broadband system. This statutorily protected right prevents fraud and
abuse by government and acts as a final measure of protection against a wrongful transfer of

public assets.
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V. 2 PRAYER FOR RELIEF

WHEREFORE, plaintiffs prays for judgment against the City as follows:

(1) Declaring Click! Network is a system owned and operated-by TPU;

(2) Affirming that Click! rates are set by the Utility Board and approved by City Council
under the City’s Municipal and Utility Code;

(3) Affirming the original mandate for creating Click! included demand side management
(DSM) functions, CATV, two-way communication and Internet access.

(4) Affirming Click! network consists of a hybrid fiber-optic coaxial (“HFC”) system, which
delivers two-way signals for cable TV, cable modem,* Fiber To The Home (“FTTH”)
Internet services, and advanced metering

(5) Declaring that a term sheet for negotiating an Indefeasible Right of Use (IRU) for
Click! has been approved by City Council and formal contracts are being negotiated
between Rainier Connect and the City for the future operation and transfer of control over
Click! Network;

(6) Declaring that the term sheet states “The Tacoma Power Fiber on Critical Routes is
collocated with the fiber optic strands that are used by Click! and are now planned to lease to
Rainier Connect under the IRU";

(7) Declaring that the IRU proposed in the term sheet with Rainier Connect is a “lease” of
Click! system assets;

(8) Affirming that the term sheet specifically states “Related Assets will be conveyed to
Rainier Connect subject to the terms of an asset purchase agreement (“APA”) to be
negotiated be-tween the parties”;

(9) Declaring that the term sheet with Rainier Connect includes an “asset sale”;

(10) Affirming that City Charter 4.6, relating to the “Disposal of Utility Property”
requires the “City shall never sell, lease or dispose of any utility system” without a “majority

vote of the people”;

6 Telecommunications Infrastructure Section, on Page 47, Bond Prospectus for CITY OF TACOMA,
WASHINGTON $70,575,000 Electric System Revenue Bonds, Series 2017
47 Emphasis added to bring attention to the term “lease”.
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1D Affirming that City Charter 4.6 applies to Rainier Connect’s proposal for the
acquisition of Click!; since, it amounts to a lease and/or disposal of the Click! system,
customer accounts, goodwill and ongoing interest in the telecommunications operations;

(12) Mandating and requiring that the City obtain approval from of a majority vote of
the electors at a municipal election in the manner provided by the city charter prior to
entering into a contract for an IRU, sale or lease of the Click! system to Rainier Connect;

(13) Prohibiting disposal or transfer of Click! business operations and customer
account information to Rainier Connect.

(14) Public policy requires citizens have a right to expect the terms of their City Charter to
be followed -especially when it affects an important resource such as public utility control and

oversite on their municipal Internet service®,

15.  Ordering City of Tacoma’s general fund to reimburse Tacoma Power and Click!, for the
wrongful overpayment of taxes, “franchise like” fees, costs for capital improvements,
operational expenses, “in-kind” contributions and other subsidies that have wrongfully benefited

general government in violation of RCW 43.09.210, RCW 35.21.717 and 47 U.S.C. § 542%

16.  Declaring Defendant has not evaluated Click!’s financial performance under business
accounting standards; but, instead only used governmental accounting standards. (a) That these
“governmental accounting standards” do not reflect the System’s profitably as an enterprise; and
that City Council must first determine Click!’s true financial “profitability”, prior to passage of
any resolution causing Click! to be privatized; and, (b) That privatizing Click! without first
obtaining financial underlying information regarding the System’s actual financial performance
is, or would be, an arbitrary, capricious, unreasonable and ultra vires act, in excess of

policymaker’s authority, and a violation of Tacoma City Charter and Washington state law.

48 Click is the second largest municipal Internet service provider in the nation.

% There is a violation of the five percent cap on franchise fees set forth in section 622 of the Act.
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17.  Enjoining and prohibiting Defendant from finalizing any agreement to privatize Click!
Network without, (a) first obtaining a “direct cost” or “product line profitability” analysis, or

other reasonable and accurate measurement of Click!’s financial performance “as an enterprise;’

and, (b) Defendant first obtain an appraisal, from a third party, of the System’s market valuation.

18.  Enjoining and prohibiting Defendant from finalizing any agreement to privatize Click!
without first (a) publicly providing financial information showing the System’s true income as
an enterprise, so policymakers and citizens can evaluate this information to make an informed
decision in voting on any privatization of the System; and, (b) obtaining the financial statements
of the acquiror, performing such due diligence as required in determining the present financial
condition of the proposed acquiror, as required under Tacoma City Municipal Code 16B.02, and
making that data and those findings available to the public.

19.  Enjoining and prohibiting Defendant from diverting Click! telecommunication and
Tacoma Power funds for subsidization of Defendant’s share of expenses related to operations,
repairs, monitoring, facilities, maintenance and capital improvements of the telecommunications
system provided by Click! and Tacoma Power, but which are properly allocable or attributable to

general government; or, in the alternative, find: (a) That the “incremental accounting” methods

used by Defendant for sharing I-Net related costs are appropriate; and, (b), That Click! also

provides similar public benefits to the community and using “incremental accounting”

allocations must also be required in the preparation of Click!’s financial statements.

20. Enjoining and prohibiting Defendant from issuing press releases or presentations
portraying Click! as a “financial failure” until an audit or product line profitability analysis has
been performed providing true and accurate information about the System’s profitability.

21.  Ordering Defendant’s general fund to reimburse Tacoma Power for the overpayment of
taxes, fees, and subsidies of general government expenses or capital improvements properly
allocable or attributable to general government services rather than Tacoma Power or Click!
services. That all amounts proven at trial, together with prejudgment and post-judgment costs,

bear interest thereon at the rate of 5% per annum until fully paid.
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22.  Declaring Click! Network is a municipal broadband telecommunications system and
public utility providing “vital” and “essential” “broadband Internet access” services to TPU
ratepayers. That these services have a clear “nexus” and “utility purpose” for TPU by “offsetting
necessary communication costs”, supporting “demand-response efforts”, creating “revenue
diversification,” spurring “economic growth” and insuring for “future communication needs;”

23.  Declaring that Click! is at least “any part thereof’ in relation to Tacoma Public Utilities

for purposes of RCW 35.94 and a protective vote of the people is necessary for final approval
of privatization of the municipal broadband system.

24.  Declaring that Defendant’s asserted defense in this action is frivolous under RCW
4.84.185; and that, Defendant has long demonstrated an understanding of its duty to allow a
public vote on privatization of Click! under RCW 35.94, as evidenced by City Council’s passage
of its own resolution citing the “public vote requirement” related to vesting the System.

25.  Awarding attorney fees and costs under RCW 80.04.440 and under the common fund
theory and pursuant to RCW 7.16.260, RCW 7.24.100 and/or other applicable statutes.

26.  Awarding such other and further relief as the Court may deem just, equitable and proper

under the circumstances.

AS AMENDED 8/6/2019 Mitchell Shook
Plaintiff
AMENDED COMPLAINT FOR DECLARATORY, Mitchell Shook
3624 6™ Ave, Suite C
INJUNCTIVE, PROHIBITION AND MANDAMUS RELIEF Tacoma, Washington 98406
Page 30 Phone: 253-627-8000
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Case 3:19-cv-05829-BHS Document 50 Filed 05/12/20 Page 1 of 1

Wit ITED STATES DISTRICT COURT
\ "ERN DISTRICT OF WASHINGTON

| " OFFICE OF THE CLERK
\ AT TACOMA
54710378 R 0_5_'19'20 .
wILLIAM M. MCCOOL
CLERK OF COURT
1717 PACIFIC AVE.
ROOM 3100
TACOMA, WA 98402 FlLE
D
May 12, 2020 IN COUNTY CLERK's OFFICE
Pierce County Superior Court MAY 14 2020
930 Tacoma Ave S y '
Room 110 P‘LEERCE COUNTY, WASHINGTON
Tacoma, WA 98402 o IN STOCK, County Clerk
RE: Shook ¢t al v. City of Tacoma pEPUTY

Case #3:19—cv—05829—-BHS

Dear Clerk:

Please find enclosed the certified copy of Judge Benjamin H. Settle's Order Remanding Case to State Court in
the above-referenced case. A certified copy of the docket sheet is also included.

Please return the copy of this cover letter with the following information:

Number(s):19-2-07135-0

Superior Court Ca,

Assigned to Judge:

Completed by Deputy Clerk:

‘ -
Thank you in advance for your cooperation and.assisé‘eé.\

Sincerely,

s/Emerald Rose Ackley,
Deputy Clerk

Enclosures
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Case 3:19-cv-05829-BHS Document 49 Filed 04/27/20 Page 1 of 1

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

THOMAS MCCARTHY and CHRISTOPHER
T. ANDERSON,

NO. 3:19-¢cv-05829-BHS
Plaintiffs,
ORDER OF REMAND
v.

CITY OF TACOMA,

Defendant

THIS MATTER comes before the Court on the parties’ supplemental briefing. Dkts. 45,
48.
After removal, “[i]f at any time before final judgment it appears that the district court lacks

subject matter jurisdiction, the case shall be remanded.” 28 USC § 1447(c).

Therefore, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that this matter

shall be remanded to Pierce County Superior Court for the State of Washington.

[

BENJAMIN H. SETTLE &

-~

United States District Judge -

DATED this 27th day of April, 2020.

M. McCOOL
ict Court

ric
Wi

WILLIAM

IED TRUE COPY

" GERTIF
ATTEST:

.U.8. Dist

-

.
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1 District of
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Wester

Deputy Clerk
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U.S. District Court

Page 1 of 7

CLOSED,JURYDEMAND,REMAND

United States District Court for the Western District of Washington (Tacoma)
CIVIL DOCKET FOR CASE #: 3:19-cv-05829-BHS

Shook et al v. City of Tacoma
Assigned to: Judge Benjamin H. Settle

Case in other court: Pierce County Superior Court, 19-00002-07135-0

Cause: 28:1441 Petition for Removal

Plaintiff

Mitchell Shook
TERMINATED: 04/20/2020

Plaintiff
Thomas McCarthy

Plaintiff

Christopher T Anderson

https://wawd-ecf.sso.den/cgi-bin/DktRpt.pl?8 720%_%662474098 1-L_1 0-1

represented by

represented by

represented by

Date Filed: 09/04/2019
Date Terminated: 04/27/2020
Jury Demand: Plaintiff
Nature of Suit: 490 Cable/Satellite TV
Jurisdiction: Federal Question '

Mitchell Shook
E-filing/Service

3624 6TH AVE g
i
a

istrigt
of

80
District

STEC _
TACOMA, WA 98406 -
253-961-5900 S =
Email: mitch@advancedstrean
PRO SE ]
£
O

Dt i1 .
\\E

Bl
L

Clerk;

Western
By

ATTEST:

Kent Van Alstyne
PHILLIPS BURGESS PLLC (TAC)

505 BROADWAY

#408

TACOMA, WA 98402

253-292-6640

Email: kvanalstyne@phillipsburgesslaw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Trevor A Zandell

PHILLIPS BURGESS PLLC (OLY)
724 COLUMBIA ST NW

STE 320

OLYMPIA, WA 98501

360-742-3500

Email: tzandell@phillipsburgesslaw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Kent Van Alstyne

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Trevor A Zandell

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

‘Deputy Clerk

A

5/12/2020
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V.
Defendant

City of Tacoma

Page 2 of 7

represented by Christopher D Bacha

TACOMA CITY ATTORNEY'S OFFICE
747 MARKET ST

STE 1120

TACOMA, WA 98402-3767
253-591-5885

Email: cbacha@ci.tacoma.wa.us

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Millard Joseph Sloan , Jr.

TACOMA CITY ATTORNEY'S OFFICE
(PUB UTIL)

DEPT OF PUBLIC UTILITIES-
ADMINISTRATION

PO BOX 11007

TACOMA, WA 98411

253-502-8962

Email: joseph.sloan@ci.tacoma.wa.us
ATTORNEY TO BE NOTICED

Robert Leslie Christie
CHRISTIE LAW GROUP PLLC
2100 WESTLAKE AVENUE N
STE 206

SEATTLE, WA 98109
206-957-9669

Fax: 206-352-7875

Email: bob@christielawgroup.com
ATTORNEY TO BE NOTICED

Thomas C Morrill

CITY OF OLYMPIA

CITY ATTORNEY'S OFFICE
PO BOX 1967

4TH AVENUE E

OLYMPIA, WA 98507
360-753-8223

Email: tmorrill@ci.tacoma.wa.us
ATTORNEY TO BE NOTICED

Zachary B Parker

CHRISTIE LAW GROUP PLLC
2100 WESTLAKE AVENUE N
STE 206

SEATTLE, WA 98109
206-957-9669

Email: zach@gchristielawgroup.com
ATTORNEY TO BE NOTICED

Date Filed

Docket Text

09/04/2019

https://wawd-ecf. sso.dcn/cgi-bin/DktRpt.pl?S720%%672474098 1-L_1 0-1
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NOTICE OF REMOVAL from Pierce County Superior Court, case number 19-2-07135-0;
(Receipt # 0981-5912023) Attorney Christopher D Bacha added to party City of Tacoma
(pty:dft), filed by City of Tacoma. (Attachments: # | Exhibit Order Granting Motion for Leave
to Amend Complaint, # 2 Amended Complaint , # 3 Civil Cover Sheet)(Bacha, Christopher)
(Entered: 09/04/2019)

https://wawd-ecf.sso.den/cgi-bin/DktRpt.pl?8 7202_&@474098 1-L_ 1 _0-1

09/05/2019 Judge Benjamin H. Settle added. (ERA) (Entered: 09/05/2019)

09/05/2019 2 | LETTER from Clerk re receipt of case from Pierce County Superior Court and advising of
WAWD case number and judge assignment. (ERA) (Entered: 09/05/2019)

09/05/2019 3 | NOTICE: Plaintiff Mitchell Shook has registered to electronically file and receive electronic
service in this case. (PS) (Entered: 09/05/2019)

09/06/2019 4 | ORDER REGARDING INITIAL DISCLOSURES, JOINT STATUS REPORT,
DISCOVERY, DEPOSITIONS AND EARLY SETTLEMENT: Joint Status Report due by
12/5/2019, FRCP 26f Conference Deadline is 11/21/2019, Initial Disclosure Deadline is
11/29/2019. Signed by Judge Benjamin H. Settle. (MGC) (Entered: 09/06/2019)

09/06/2019 5 | NOTICE TO FILER: re 1 Notice of Removal. Notice of Filing Deficiency
** Action Required ** See attached letter for more information and instructions. (ERA)
(Entered: 09/06/2019)

09/10/2019 Attorney Kent Van Alstyne added for Christopher T Anderson and Thomas McCarthy per 1
Notice of Removal. (ERA) (Entered: 09/10/2019)

09/18/2019 6 | VERIFICATION OF STATE COURT RECORDS /9-2-07135-0 by Defendant City of

Tacoma (Attachments: # 1 Civil Cover Sheet Case cover Sheet, # 2 Order assigning case
schedule, # 3 Summons Summons, # 4 Complaint Complaint, # 5 Notice of Appearance, # 6
Proof of Service, # 7 Answer to Complaint, # 8§ Motion for Preemptory Writ, # 9 Note for
Motion, # 10 Declaration of Mitchell Shool, # 11 Motion, # 12 Motion to Strike, # 13 Note for
Motion, # 14 Opposition, # 15 Declaration of Tenzin Gyaltsen, # 16 Response, # 17
Declaration of Mitchell Shook, # 18 Declaration of Service, # 19 Reply to Plaintiff's Resonse,
# 20 Plaintiffs Mitchell Shook's Reply, # 21 Declaration of Mitchell Shook, # 22 Notice of
Appearance, # 23 Order Denying Motion to Strike, # 24 Note for Motion Docket, # 25 Notice
of Limited Apperance, # 26 Motion for Peremptory Writ, # 27 Declaration of Plaintiff, # 28
Clerk’s Minute Entry, # 29 Note for Motion, # 30 Note for Motion, # 31 Declaration of M.
Joseph Sloan, # 32 Motion to Consolidate, # 33 Motion to Strike, # 34 Motion to Continue, #
35 Declaration of M. Joseph Stone, # 36 Motion to Shorten Time, # 37 Order Shortening
Time, # 38 Opposition, # 39 Certificate of Mailing, # 40 Affidavit Declaration in Support, # 41
Reply, # 42 Declaration of M. Joseph Sloan, # 43 Clerks Minute Entry, # 44 Praecipe, # 45
Order of Continuance, # 46 Order Consolidating Cases, # 47 Note for Motion, # 48 Motion
Affidavit for Temporary Order, # 49 Declaration of Mitchell Shook, # 50 Clerks Minute Entry,
# 51 Motion to Shorten Time, # 52 Declaration of Mitchell Shook, # 53 Motion to Shorten
Time, # 54 Declaration of Kent Van Alstyne, # 55 Declaration of Service, # 56 Motion and
Affidavit for Temporary Order, # 57 Declaration of Mitchell Shook, # 58 Declaration of Alice
Phillips, # 59 Declaration of Service, # 60 Order Denying Motion to Shorten Time, # 61 Order
Granting Motion Petition for over-length brief, # 62 Clerk's Minute Entry, # 63 Motion for
Over-length Brief, # 64 Copy of Emails, # 65 Motion for an Over-length Brief, # 66
Declaration in Support of M. Joseph Sloan, # 67 Order Extending Briefing Page Limits, # 68
Notice of Withdrawl of Counsel of Pla Pro Se, # 69 Opposition to Pltfs Motion for Temp
Restraining Order, # 70 Motion for Preliminary Injunction, # 71 Declaration of Mitchell
Shook, # 72 Declaration in Support, # 73 Declaration in Support, # 74 Reply in Opposition, #
75 Declaration in Support of Tenzin Gyaltsen, # 76 Declaration of Tom Morrill, # 77
Declaration of Service, # 78 Opposition, # 79 Mitchell Shooks Response to Motion to Strike, #
80 Declaration of Thomas C Morrill, # 81 Declaration of Service, # 82 Supplemental Dec of
Tom Morrill, # 83 Praecipe, # 84 Notice of Appearance, # 85 Declaration of Service, # 86 Pltf
Shooks Reply to Defendants Response, # 87 Shook Declaration for Reply and Aff of Service,
# 88 City of Tacoma Reply to Pltfs Response to Motion, # 89 Supplemental Declaration of
Plaintiff Shook, # 90 Declaration of Terry Dillon & Affidavit of Service, # 91 Plaintiffs Reply

5/12/2020
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to Defendants Opposition, # 92 Declaration of Trevor A Zandell in Reply, # 93 Declaration of
Service, # 94 Plaintiffs McCarthy & Anderson Reply to Defs Opposition, # 95 Declaration of
Trevor Zandell in Reply to Defs Opposition, # 96 Declaration of Service, # 97 Note for
Motion, # 98 Note for Motion, # 99 Note for Motion, # 100 Motion for Entry of Order, # 101
Motion to Present Order and Affidavit, # 102 Shook Motion for Entry of Order Affidavit, #
103 Opposition, # 104 Response, # 105 Declaration of Service, # 106 Plaintiff Shook
Response to Defendant, # 107 Shook Reply to Defendant Response on Order, # 108 Reply, #
109 Reply, # 110 Order Denying Motion of Writ of Prohibition, # 111 Reassignment Letter, #
112 Note for Motion, # 113 Note for Motion, # 114 Declaration in Support, # 115 Shooks
Motion for Reconsideration, # 116 Shooks Declaration in Motion for Reconsideration, # 117
Affidavit of Service, # 118 McCarthy and Andersons Motion for Reconsideration, # 119
Declaration of Service, # 120 Mail Returned Unclaimed, # 121 Notice of Litigant Change of
Address, # 122 Note for Motion, # 123 Shooks Motion to Amend Complaint, # 124 Affidavit
of Service, # 125 Mail Returned Unclaimed, # 126 Oppositition, # 127 Declaration of Service,
# 128 Shooks Reply to Opposition on Leave to Amend, # 129 Affidavit of Service, # 130
Copies of emails, # 131 Order Denying Motion for Reconsideration, # 132 Reasignment to
Dept 4, # 133 Clerk's Minute Entry, # 134 Order Granting Plaintiff's Motion to Amend, # 3
Order Setting Case Schedule, # 136 Amended Complaint Amended Complaint, # 137
Affidavit of Service, # 138 Answer to Amended Complaint, # 139 Notice to Adverse Party of
Removal, # 140 Civil Cover Sheet Case Information Cover Sheet, # 141 Order Assigning Case
to Judicial Department, # 142 Summons Summons, # 143 Complaint Complaint, # 144 Notice
of Appearance, # 145 Affidavit of Service, # 146 Declaration of Mailing, # 147 Answer to
Complaint)(Bacha, Christopher) (Entered: 09/18/2019)

09/19/2019 7 | DEMAND for JURY TRIAL by Plaintiff Mitchell Shook (Shook, Mitchell) (Entered:
09/19/2019)

10/10/2019 8 | MOTION for Partial Summary Judgment , filed by Plaintiff Mitchell Shook. Oral Argument
Requested. Noting Date 11/1/2019, (Shook, Mitchell) (Entered: 10/10/2019)

10/10/2019 9 | DECLARATION of MITCHELL SHOOK filed by Plaintiff Mitchell Shook re 8 MOTION for

Partial Summary Judgment (Shook, Mitchell) (Entered: 10/10/2019)

10/16/2019 10 | MOTION for Temporary Restraining Order PreliminaryInjunetion , filed by Plaintiff
Mitchell Shook. Oral Argument Requested. (Attachments: # 1 Proposed Order) Noting Date
10/16/2019 104842019, (Shook, Mitchell) Modified on 10/16/2019 (GMR). (Entered:

10/16/2019)

10/16/2019 11 | DECLARATION of MITCHELL SHOOK filed by Plaintiff Mitchell Shook re 10 MOT[ON
for Preliminary Injunction (Shook, Mitchell) (Entered: 10/16/2019)

10/16/2019 NOTICE of Docket Text Modification and Correction to the Noting Date re 10 MOTION for

Temporary Restraining Order Preliminaryinjunetion= The docket text has been modified to
reflect the actual document attached. The noting date has been corrected per LCR 7(d)(1) to
10/16/2019. (GMR) (Entered: 10/16/2019)

10/16/2019 12 | NOTICE of Intent to Oppose Plaintiff’'s Motion for a TRO re 11 Declaration, 10 MOTION for
Temporary Restraining Order ; filed by Defendant City of Tacoma. (Sloan, Millard) (Entered:
10/16/2019)

10/17/2019 13 | ORDER denying 10 Plaintiff's Motion for Temporary Restraining Order. Signed by Judge
Benjamin H. Settle. (MGC) (Entered: 10/17/2019)

10/21/2019 14 | Second MOTION for Temporary Restraining Order , filed by Plaintiff Mitchell Shook. Oral
Argument Requested. Noting Date 10/22/2019, (Shook, Mitchell) (Entered: 10/21/2019)

10/21/2019 15 | Emergency DECLARATION of MITCHELL SHOOK filed by Plaintiff Mitchell Shook re 14
Second MOTION for Temporary Restraining Order (Shook, Mitchell) (Entered: 10/21/2019)

10/21/2019 16 | RESPONSIVE BRIEF re 15 Declaration, 14 Second MOTION for Temporary Restraining

Order by Plaintiff Thomas McCarthy. (Van Alstyne, Kent) (Entered: 10/21/2019)

https://wawd-ecf.sso.dcn/cgi-bin/DktRpt.pl?8 720%_%692474098 1-L_1 0-1 ' 5/12/2020



)
e

po—

1

,,..

k)

¢ e e
AT Ty T Ty

WAWD CM/ECF Version 1.3 Page 5 of 7

10/21/2019 17 |NOTICE of Intent to Oppose Plaintiff’s re 14 Second MOTION for Temporary Restraining
Order ; filed by Defendant City of Tacoma. (Sloan, Millard) (Entered: 10/21/2019)
10/21/2019 18 | NOTICE of Hearing on Motion re 14 Plaintiff's Second MOTION for Temporary Restraining

Order: Motion Hearing set for 10/24/2019 at 2:30 PM in Courtroom E before Judge Benjamin
H. Settle. (MGC) (Entered: 10/21/2019)

10/22/2019 19 [ MOTION for Temporary Restraining Order , filed by Plaintiffs Christopher T Anderson,
Thomas McCarthy. Oral Argument Requested. (Attachments: # 1 Proposed Order) Noting
Date 10/22/2019, (Van Alstyne, Kent) (Entered: 10/22/2019)

10/22/2019 20 | RESPONSE, by Defendant City of Tacoma, to 19 MOTION for Temporary Restraining
Order . (Sloan, Millard) (Entered: 10/22/2019)

10/23/2019 21 | RESPONSE, by Defendant City of Tacoma, to 14 Second MOTION for Temporary
Restraining Order . (Bacha, Christopher) (Entered: 10/23/2019)

10/23/2019 22 { DECLARATION of Tenzin Gyaltsen filed by Defendant City of Tacoma re 14 Second
MOTION for Temporary Restraining Order (Bacha, Christopher) (Entered: 10/23/2019)

10/23/2019 23 | DECLARATION of M. Joseph Sloan filed by Defendant City of Tacoma re 14 Second

MOTION for Temporary Restraining Order (Bacha, Christopher) (Entered: 10/23/2019)

10/23/2019 24

O H—-EXAHD ‘r. O 'i ..,
Exhibit#11-ExhibityBacha, Christopher)}-Modified on 10/24/2019, per counsel's request, to
be re-filed correctly (ERA). (Entered: 10/23/2019)

10/23/2019 25 | SURREPLY filed by Plaintiff Mitchell Shook re 14 Second MOTION for Temporary
Restraining Order (Shook, Mitchell) (Entered: 10/23/2019)

10/23/2019 26 | DECLARATION of MITCHELL SHOOK filed by Plaintiff Mitchell Shook re 14 Second
MOTION for Temporary Restraining Order (Shook, Mitchell) (Entered: 10/23/2019)

10/24/2019 27 | Supplemental DECLARATION of M. Joseph Sloan - Supplemental filed by Defendant City of

Tacoma re 14 Second MOTION for Temporary Restraining Order (Attachments: # 1 Exhibit
A-C, # 2 Exhibit D-G, # 3 Exhibit H-1, # 4 Exhibit J - 1, # 5 Exhibit J - 2, # 6 Exhibit) -3, # 7
Exhibit K-O, # 8 Exhibit P, # 9 Exhibit Q - 1, # 10 Exhibit Q - 2, # 11 Exhibit R-S)(Bacha,
Christopher) (Entered: 10/24/2019)

10/24/2019 28 | RESPONSE, by Defendant City of Tacoma, to 19 MOTION for Temporary Restraining
Order . (Bacha, Christopher) (Entered: 10/24/2019)
10/24/2019 31 | MINUTE ENTRY for TRO Hearing held on 10/24/2019 before Judge Benjamin H. Settle

Plaintiffs’ 14 Second MOTION for Temporary Restraining Order and 19 MOTION for
Temporary Restraining Order - Dep Clerk: Grerchen Craft; Pla Counsel: Mitchell Shook Pro
Se, Kent Van Alstyne for Thomas McCarthy and Christopher Anderson; Def Counsel:
Christopher Bacha, Thomas Morrill, Joseph Sloan; CR: Barry Fanning; Time of Hearing:
2:30; Courtroom: E; Court hears arguments and DENIES the motions, for the reasons stated
on the record. The Court will issue an order. (MGC) (Entered: 10/28/2019)

10/25/2019 29 | NOTICE of Appearance by attorney Thomas C Morrill on behalf of Defendant City of
Tacoma. (Morrill, Thomas) (Entered: 10/25/2019)
10/25/2019 30 | NOTICE of Appearance by attorney Millard Joseph Sloan, Jr on behalf of Defendant City of
' Tacoma. (Sloan, Millard) (Entered: 10/25/2019)
11/01/2019 32 | ORDER REQUESTING SUPPLEMENTAL BRIEFING, signed by Judge Benjamin H. Settle.

Shook, and McCarthy and Anderson, may submit separate briefs of no more than twelve
pages, or a joint brief of no more than fifteen pages, by November 12, 2019. The City may
respond with separate briefs (if applicable) of no more than twelve pages each, or a single brief
of no more than fifteen pages, by November 19, 2019. (ERA) (Entered: 1 1/01/2019)

https:// wawd-ecf.sso.dcn/cgi-bin/DktRpt.pl?S7202121?&474098 1-L_1_0-1 5/12/2020
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Noting Date Reset to 11/19/2019 re 19 MOTION for Temporary Restraining Order. (ERA)
(Entered: 11/04/2019)

11/08/2019

|b)
\¥5]

Stipulated Stipulated MOTION Extend Supplemental Briefing Deadlines, filed by Plaintiff
Thomas McCarthy. Noting Date 11/8/2019, (Van Alstyne, Kent) (Entered: 11/08/2019)

11/08/2019

2

ORDER granting 33 Stipulated Motion Extending Supplemental Briefing Deadlines. Signed
by Judge Benjamin H. Settle. (MGC) (Entered: 11/12/2019)

11/13/2019

z

NOTICE of Appearance by attorney Robert Leslie Christie on behalf of Defendant City of
Tacoma. (Christie, Robert) (Entered: 11/13/2019)

11/13/2019

|l.u
N

NOTICE of Appearance by attorney Zachary B Parker on behalf of Defendant City of
Tacoma. (Parker, Zachary) (Entered: 11/13/2019)

11/26/2019

\9%}
~J

MEMORANDUM filed by Plaintiff Mitchell Shook re 33 Stipulated Stipulated MOTION
FExtend Supplemental Briefing Deadlines Extension -Permission for Leave to Amend (Shook,
Mitchell) (Entered: 11/26/2019)

11/27/2019

|UJ
o0

Second Stipulated MOTION Extending Supplemental Briefing Deadlines, filed by Plaintiff
Thomas McCarthy. Noting Date 11/27/2019, (Van Alstyne, Kent) (Entered: 11/27/2019)

12/02/2019

]!.u
el

ORDER granting 38 Second Stipulated Motion Extending Supplemental Briefing Deadlines,
signed by Judge Benjamin H. Settle. Shook, McCarthy, and Anderson's supplemental briefing
deadline extended to 1/27/2020. The City's response brief deadline is extended to 2/3/2020.
(ERA) (Entered: 12/02/2019)

12/05/2019

Deadlines reset pursuant to the agreement of the parties: FRCP 26f Conference Deadline is
1/23/2020, Initial Disclosure Deadline is 2/21/2020, Joint Status Report due by 2/28/2020.
(MGC) (Entered: 12/05/2019)

01/21/2020

Joint MOTION to Stay re 39 Order on Stipulated Motion, Set/Reset Deadlines, 32 Order, 34
Order on Stipulated Motion , filed by Defendant City of Tacoma. (Attachments: # 1 Proposed
Order on Motion to Stay) Noting Date 1/31/2020, (Parker, Zachary) (Entered: 01/21/2020)

01/23/2020

ORDER granting 40 Motion to Stay Supplemental Briefing Schedule. Status Report due by
5/23/2020. Signed by Judge Benjamin H. Settle. (MGC) (Entered: 01/23/2020)

03/09/2020

i
[g]

NOTICE (o the Court re 41 Order on Motion to Stay, Set Deadlines ; filed by Defendant City
of Tacoma. {Attachments: # 1 Appendix)(Christie, Robert) (Entered: 03/09/2020)

03/26/2020

&5

STIPULATION AND PROPOSED ORDER for Supplemental Briefing Schedule by parties re
41 Order on Motion to Stay, Set Deadlines, 32 Order, (Christie, Robert) (Entered: 03/26/2020)

03/27/2020

|-£=-
S

ORDER for Supplemental Briefing Schedule re 43 Stipulation filed by City of Tacoma.
Signed by Judge Benjamin H. Settle. (MGC) (Entered: 03/27/2020)

04/10/2020

I-l>-
(]

SUPPLEMENT Brief by Plaintiff Thomas McCarthy (Van Alstyne, Kent) (Entered:
04/10/2020)

04/17/2020

STIPULATION AND PROPOSED ORDER of Partial Dismissal by parties (Christie, Robert)
(Entered: 04/17/2020)

04/20/2020

ORDER re 46 Stipulation of Partial Dismissal, by Judge Benjamin H. Settle. (ERA) (Entered:
04/20/2020)

04/24/2020

Supplemental BRIEF re 32 Order, by Defendant City of Tacoma (Attachments: # | Proposed
Order of Remand){Christie, Robert) (Entered: 04/24/2020)

04/27/2020

ORDER to Remand Case
Per LCR 3(i), case will be remanded 14 days from the date of this Order, on 5/11/2020. Signed
by Judge Benjamin H. Settle. (MGC) (Entered: 04/27/2020)

05/12/2020

LETTER to Pierce County Superior Court Remanding Case to back per 49 Order. (ERA)
(Entered: 05/12/2020)

https://wawd-ecf.sso.dcn/cgi-bin/DktRpt.pl?8720%_2624740981-L__l_0-1

5/12/2020
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E-FILED

IN COUNTY CLER

K'S OFFICE

PIERCE COUNTY, WASHINGTON

May 16 2022 $:30 AM
The Honorable Judge Bryan Chushcoff
D 4 CONSTANCE R. WHITE
cpartment COUNTY CLERK
Hearing Date: July 1, 2022, at 9:00 a.m. NO: 19-2-07135-0

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

MITCHELL SHOOK, NO. 19-2-07135-0
Plaintiff, PLAINTIFF ANDERSON’S MOTION
FOR PARTIAL SUMMARY
v. JUDGMENT
CITY OF TACOMA, [SET FOR CONSIDERATION

WITHOUT ORAL ARGUMENT]
Defendant.

THOMAS McCARTHY and CHRISTOPHER
T. ANDERSON,

Plaintiffs,
V.
CITY OF TACOMA,

Defendant.

I. INTRODUCTION AND RELIEF REQUESTED

This case presents the question of whether the City of Tacoma’s state-of-the-art, carrier-grade,

hybrid fiber coaxial telecommunications network offering gigabit-speed internet access, Fiber To The
Home, and other services to the municipalities of Tacoma, University Place, Fircrest, Lakewood, Fife,
and part of unincorporated Pierce County—commonly known as Click! Network (“Click!” or the
“System”)—can be summarily declared surplus and handed over to a private company by the City of

Tacoma without a vote of the people. As explained further herein, the City’s surplus declaration is legally

THE LAW OFFICE OF JAMES P. GRIFO, LL.C
PLAINTIFF ANDERSON’S MOTION FOR 164 DoutherW Lane ’

PARTIAL SUMMARY JUDGMENT - 1 - Friday Harbor, WA 98250
(P): 360-370-5186

143
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void, and under both the Tacoma City Charter and Chapter 35.94 RCW a vote of the people was required
prior to the City’s lease, sale, or disposal of Click!.

Plaintiff, CHRISTOPHER ANDERSON (“Anderson”), through his attorney, James P. Grifo of
the Law Office of James P. Grifo, LLC, moves this Court for partial summary judgment and seeks the
following relief:

1. A Declaratory Judgment that Click! Network (“Click!” or the “System”) is a utility system
and/or an essential part thereof under Tacoma City Chatter § 4.6;

2. A Declaratory Judgment that Click! is a public utility system and/or a patt thereof under
Chapter 35.94 RCW;

3. Entry of a judgment voiding City Resolution No. 40467, which declared Click! surplus
pursuant to RCW 35.94.040;

4. A Declaratory Judgment that the City should have held a municipal election under
Tacoma City Charter § 4.6 prior to the lease, sale, or disposal of Click!;

5. A Declaratory Judgment that the City should have held a municipal election under RCW
35.94.020 prior to the lease, sale, or disposal of Click!; and

6. Entry of an order directing further proceedings to determine the necessary and
appropriate legal, equitable, and/or injunctive relief in this case.

This motion is made on the grounds that no genuine issues of material fact exist regarding the

issues set forth above, and Anderson is entitled to judgment as a matter of law.

II. STATEMENT OF FACTS

In 1996, the Tacoma City Council (“Council”) passed Ordinance No. 25930, which established

Click! as part of Tacoma Public Utilities (““TPU”). Declaration of James P. Grifo (“Grifo Decl.”), Fx.

A, Ex. 11. In doing so, the City relied on its powers to create separate utility systems, stating that:

WHEREAS, the Ordinance provides that the City may create a separate
system as part of the Electric System and pledge that that income of such a
separate system be paid unto the Revenue Fund; and
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WHEREAS RCW 35A.11.020 authorizes the City to operate and supply utility
and municipal services commonly or conveniently rendered by cities or towns.

Id. (Emphasis supplied). The City determined it was “prudent and economical” to provide broadband
Internet access and Ethernet transport services to residential and business customers. Id. The System
was also created for “revenue diversification” for Tacoma Power “through new business lines (i.e.,

internet transportt, . . . .” Grifo Decl.,, Ex. A, Fx. 10. The ordinance also anticipated other benefits

including “automated meter reading and billing, appliance control and load shaping”. Id, Ex. A, Ex.

11. Click!, as one of four operating sections of Tacoma Power, continues to provide those functions

today. Id., Ex. A, Ex. 1(a)-1(e).

Tacoma Public Ultilities” commercial telecommunications services were launched in 1998 under
the brand name Click! Network, as a business unit of Tacoma Power. Click! is a state-of-the-art, cartier-
grade, hybrid fiber coaxial telecommunications network offering Gigabit speed Internet access, Fiber To
The Home (“FTTH?”), and cable modem setvices in to the municipalities of Tacoma, University Place,

Fircrest, Lakewood, and Fife, as well as part of unincorporated Pierce County. Id, Ex. A, Ex. 48. Click!

consists of over 1,400 miles of fiber and cable plant constructed by TPU; the network covers
approximately 66% of the homes in Tacoma Power’s service area. Id. Click! has more than 20,000
wholesale high-speed Internet service of customers and 100 wholesale broadband transport circuits. Id.
Historically, Click!’s Internet access rates were approved by the Public Utility Board (“PUB”) and
the Council, and were published in Title 12 of the Tacoma Municipal Code (“TMC”), which governs
utilities. See Title 12 TMC.
On March 5, 2019, term sheets for the private operation and use of Click! were presented at a

joint study session of the Council and PUB. I, Ex. A, Ex. 39-39(a). One of the term sheets was

submitted by Rainier Connect. Id. The Council and PUB directed the Public Utilities Director to execute
a letter of agreement with Rainier Connect, which would allow the City to retain ownership of the HFC
Network, shift the capital and operating expenses to Rainier Connect, and TPU would cease to provide

wholesale internet access and data transport services (among others) to those in Click’s service area. 1d.
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On November 5, 2019, the Council passed Resolution Nos. 40467 and 40468. 1d, Ex. A, Fx. 39-

39(a). Resolution No. 40467 determined that Click! and its Related Assets are not required for continued
public utility service, and formally declared Click! and its Related Assets surplus pursuant to RCW
35.94.040. 1d. Resolution No. 40468 authorized city officials to execute the IRU and APA—+renamed the
“Click! Business Transaction Agreement” (“BTA”)—once conditions precedent to transfer of

operational control of Click! in the BT'A have been met. Id, Ex. A, Ex. 39(a); Grifo Decl,, Ex. B.

Resolution No. 40468 does not provide for a municipal election prior to final execution of the BTA and

IRU. Grifo Decl., Ex. A, Ex. 39(a). The City, through TPU, then signed and entered into the BT'A with

Rainier Connect. Grifo Decl., Ex. B.

Under the BTA, Rainier Connect is to acquire other assets currently used by the System in the
provision of broadband data services referred to as “Related Surplus Assets,” including: equipment used
to create and operate the System and deliver services to customers, customer accounts, inventory of spare
parts and equipment, vehicles, prepaid items, and material contracts. Id. The BTA and IRU do not
purport to provide the Council or PUB with any control over the System’s Internet rates. Id. On April
1, 2020, the City transferred operational control of Click! Network over to Rainier Connect pursuant to

the BTA. Id, Ex. C.

III. STATEMENT OF THE ISSUES

The following issues are presented for resolution by the Court:

1. Whether Anderson is entitled to summary judgment declaring that Click! is a utility system
and/or an essential part thereof under the Tacoma City Charter § 4.6;

2. Whether Anderson is entitled to summary judgment declaring that Click! is a public utility
system and/or a part thereof under Chapter 35.94 RCW;

3. Whether Anderson is entitled to summary judgment declaring City Resolution No. 40467,
which declared Click! surplus pursuant to RCW 35.94.040, void;

4. Whether Anderson is entitled to summary judgment declaring that the City was required to

hold a municipal election under Tacoma City Charter § 4.6 prior to the lease, sale, or disposal
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of Click!; and
5. Whether Anderson is entitled to summary judgment declaring that the City was required to
hold a municipal election under RCW 35.94.020 prior to the lease, sale, or disposal of Click!.
IV. EVIDENCE RELIED UPON
This motion is based on all the pleadings and papers filed in this consolidated action, including
the declarations filed in support of this motion, and all attachments thereto, and all of which are

incorporated herein by this reference.

V. LEGAL AUTHORITY AND ARGUMENT

A. Standard of Review.

This motion is made pursuant to CR 56(a) and (c), which provide in relevant part:

RULE 56. SUMMARY JUDGMENT

(a) For Claimant. A party seeking to recover upon a claim, counterclaim, or cross
claim, or to obtain a declaratory judgment may, after the expiration of the period
within which the defendant is required to appear, or after service of a motion for
summary judgment by the adverse party, move with or without supporting affidavits
for a summary judgment in the party's favor upon all or any part thereof.

(c) Motion and Proceedings....The judgment sought shall be rendered forthwith if
the pleadings, depositions, answers to interrogatories, and admissions on file, together

with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as a matter of law.

CR 56(a), (c). Summary judgment can be used in the context of a claim for declaratory judgment. See
CR 56(a); see also Tran v. State Farm Fire and Cas. Co., 136 Wn.2d 214, 223,961 P.2d 358 (1998) (summary
judgment seeking or opposing a declaratory judgment is appropriate).

The moving party bears the burden of demonstrating both the absence of a genuine issue of
material fact and entitlement to judgment as a matter of law. Knox v. Microsoft Corp., 92 Wn. App. 204,
207,962 P.2d 839 (1998). A material fact is one upon which the outcome of a claim depends. Traxn .
State Farm Fire & Cas. Co., 136 Wn.2d 214,961 P.2d 358 (1998). Summary judgment should be granted
when the declarations and affidavits show that there are no genuine issues of material fact and the

moving party is entitled to judgment as a matter of law. See Knox, 92 Wn. App. 204, 207 (1998).
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B. Summary of Argument.

The fundamental basis of Plaintiffs’ lawsuit is that under the Tacoma City Charter, in addition
to Chapter 35.94 RCW, Sale or Lease of Municipal Utilities, the City was required to hold a municipal
election before it disposed of Click! Network by transferring it to Rainier Connect under the BTA.
The City did not, and never will, hold any such municipal election.

Section 4.6 of the City Charter provides:

Disposal of Utility Properties

Section 4.6 — The City shall never sell, lease, or dispose of any utility system, or parts
thereof essential to continued effective utility service, unless and until such disposal is
approved by a majority vote of the electors voting thereon at a municipal election in
the manner provided in this charter and in the laws of this state.

Charter § 4.6 (emphasis added). As a result, under the City Charter, if the BT'A with Rainier Connect,

as it relates to Click! Network is a (1) sale, lease, or disposal of (2) a utility system or essential part

thereof, then Anderson is entitled to summary judgment declaring that the City was required to hold
a vote of the people pursuant to City Charter Section 4.6 prior to entering into the BTA.
Similarly, under Chapter 35.94 RCW, a city may “lease...or sell and convey any public utility

works, plant, or system owned by it or any part thereof,” but only following the specific procedure set

forth in RCW 35.94.020, which requires “submit[tal] to the voters of the city for their approval or

rejection at the next general election...and a majority of the voters voting thereon...approvling] it.”

RCW 35.94.010, 020 (emphasis added). Unlike the vote requirement in the City Charter—which does
not contain any mechanism for escaping the vote requirement in Section 4.6—the vote requirement
contained in RCW 35.94.020 does not apply if a municipality legally and propetrly declares the property
to be surplus under RCW 35.94.040. See RCW 35.94.040(2) (providing that the municipal vote
requirement does not apply to dispositions authorized by the surplus provision). Thus, under state

law, if the Click! Network BTA is a (1) lease or sale of (2) a utility system or any part thereof, and (3)

the City has not legally declared Click! to be surplus, then Anderson is entitled to summary judgment
declaring that the City was required to hold a municipal election pursuant to RCW 35.94.020 prior to

entering into the BTA.
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As explained in further detail in the following sections, the plain language of the City Charter
and RCW 35.94.010, the history of RCW 35.94.010, the City’s Municipal Code, applicable case law
and attorney general’s opinions, and current and historic treatment of Click! by the City clearly show
that Click! is a public utility system and the BTA constitutes the unlawful sale, lease, and/or disposal
of Click!. Further, proper consideration of the statutory scheme, the language of RCW 35.94.040, and
the legislative history of the surplus provision demonstrates that the resolution declaring Click! surplus
is ultra vires, contrary to law, and arbitrary and capricious. As a result, this Court should grant
Anderson’s summary judgment motion in its entirety, and conclude that the BT'A and the Resolutions

preceding it were void ab initio.

B. Click! Is a Utility System Under the Plain Language of the City Charter and Chapter
35.94 RCW.

Under the plain language of the City Charter and Chapter 35.94 RCW, Click! is a “utility
system.” “Utility system” is not defined under either the City Charter or Chapter 35.94 RCW, so
application of the rules of statutory construction is required. Harmon v. Dept. of Social and Health Services,
134 Wn.2d 523, 530, 951 P.2d 770 (1998) (to determine meaning of a statute, courts apply general
principles of statutory construction); see also City of Seattle v. Auto Sheet Metal Workers Local 387, 27 Wn.
App. 669, 679, 620 P.2d 119 (1980) (the “[t]ules of statutory construction [are] used in determining [a
city] charter’s meaning”). Under the rules of statutory construction, “Courts generally accord terms
their most plain and ordinary meaning.” Eyman v. McGehee, 173 Wn. App. 684, 689, 294 P.3d 847
(2013). To determine the ordinary meaning of an undefined term, “courts look to standard English
language dictionaries.” North Pacific Ins. Co. v. Christensen, 143 Wn.2d 43, 48, 17 P.3d 596 (2001).

The relevant Merriam-Webster definitions for “utility” include (1) “fitness for some purpose
or worth to some end” (2) “something useful or designed for use” or (3) “a public utility,” (a) “a
service (such as light, power, or water) provided by a public utility” and (b) “equipment or a piece of
equipment to provide such service or comparable service.” “Utlity” Definition, MERRIAM-

WEBSTER.COM, https://www.mertiam-webster.com/dictionary/utility (last visited December 12,
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2020). “Public utility” is further defined as “a business organization (such as an electric company)
performing a public service and subject to special governmental regulation.” “Public Utility” Definition,
MERRIAM-WEBSTER.COM,  https://www.mettiam-webster.com/dictionary/public%20utility ~ (last
visited December 12, 2020). “Public service” is further defined as “the business of supplying a
commodity (such as electricity or gas) or service (such as transportation) to any or all members of a
community.”  Public ~ Service  Definition, ~MERRIAM-WEBSTER.COM,  https://www.mertiam-
webster.com/dictionary/public%20service (last visited December 12, 2020).

Thus, read together, a public utility is defined as: a business organization performing the
business of supplying a commodity or service to any or all members of a community and subject to
special governmental regulation. Click! fits squarely within this definition. Click! was a TPU brand
and business organization that supplied wholesale high-speed Internet and data transport services to
any TPU ratepayer who purchased Click!’s services, and was subject to special governmental regulation

both at the local and state levels. Grifo Decl., Ex. A, pp. 1-58, Ex 1-1(e) (detailing Click! cable TV

and high-speed internet services); Chapter 12.13 TMC (listing Click! services and regulating rates of
same); RCW 54.16.330, .340 (providing authorization for public utility districts to create separate utility
systems, to provide telecommunications services like Click!, and containing provisions for petitions to
challenge the rates, terms, and conditions of same); RCW 80.01.110 (authorizing utilities and
transportation commission to oversee petitions challenging rates, terms, and conditions of wholesale
telecommunications services). Thus, under the plain language of the City Charter and RCW 35.94,

Click! is a public utility system.

C. The History of RCW 35.94.010 Conclusively Demonstrates that Telecommunications
Systems Such as Click! are Public Utilities Contemplated by the Statute.

Beyond the plain language analysis above, a review of the history and origin of RCW 35.94.010
further reveals that Click! is indeed a utility system as envisioned by Chapter 35.94 RCW. As fully

explained below, the text of Remington’s Revised Statutes (“RRS”) {§ 9512—14, the historical precursor

to the modern-day Chapter 35.94 RCW, informs and indeed controls the meaning and application of
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RCW 35.94.010. As a result, under Chapter 35.94 RCW, as informed by RRS § 9512, Click! is clearly a

utility system.

1. RCW 35.94.010 was Recodified into the Revised Code of Washington in 1951 from
Remington’s Revised Statutes § 9512 as Part of the Process of Converting the Previously
Existing Iaws of the State of Washington into a Single, Revised, Consolidated, and Codified

Form.

In 1917, The Washington Legislature enacted House Bill 337, entitled “Sale or Lease of Public

Utilities Owned by Cities or Towns” (“1917 Law”). See Grifo Decl., Ex. A, Ex. 81(b). The 1917 Law was

codified in Remington’s Revised Statutes (“RRS”) at §§ 9512—14. RRS §§ 9512, 9513, and 9514 are the

predecessors to the modern-day RCW 35.94.010, .020, and .030.! I4, Ex. A, Ex. 81(c). RRS § 9512

provided, in relevant part:

It is and shall be lawful for any city or town in this state now or hereafter owning any
water works, gas works, electric light and power plant, steam plant, street railway line,
street railway plant, telephone or telegraph plant and lines, or any system embracing all
or any one or more of such works or plants or any similar or dissimilar utility or system,
to lease for any term of years or to sell and convey the same or any part thereof, with the
equipment and appurtenances, in the manner hereinafter prescribed.

RRS § 9512; see 1d. 'Thus, the text of RRS § 9512 was similar to the current day RCW 35.94.010 — but
even broader — as it contained a nonexclusive illustrative list of utilities, which included “telephone [and]
telegraph plant[s] and lines” and even “any similar or dissimilar utility or system.” Id.

In the mid-1940’s, the Washington Legislature established and tasked the State Revision and
Recompilation Committee (“Code Committee”) with proposing and submitting to the Legislature
changes, revisions, and recodifications of the existing laws of the State for the purpose of creating the

Revised Code of Washington. See Id, Ex. A, Ex. 81(d). As part of the Code Committee’s review and

revision of the existing laws, in 1946 the Code Committee proposed that RRS § 9512 be codified at RCW

80.12.01, with the following rewritten language:

T RCW 35.94.040 and .050 were adopted in 1973 and 1986, respectively.
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A city may lease for any term of years or sell and convey any public utility works, plant,
or system owned by it or any part thereof, together with all or any equipment and
appurtenances thereof.

Id, Ex. A, Ex. 81(e)-81(f) (Proposed Revised Code of Washington, Volume 2, Title 46 to End (1940), at

80—47). Proposed RCW 80.12.01 is identical to the current RCW 35.94.010.> As clearly indicated in the

applicable reviser’s notes, the Code Committee’s change was “rewritten for brevity,” not a substantive

change to the existing law. Id, Ex. A, Ex. 81(c) (Reviser’s Notes for Volume 2, Revised Code of

Washington (1940), at 80—7 (stating that RRS § 9512 was “rewritten for brevity”) (emphasis added).

In 1951, the Legislature adopted the Code Committee’s proposed changes, revisions, and
codifications of the existing laws of the State, and enacted for the first time the Revised Code of
Washington. See RCW 1.04.010. RRS § 9512 was recodified as RCW 80.48.010, using the Code

Committee’s proposed language for brevity. Id., Ex. A, Ex. 81(f). Subsequently, in 1965, RCW 80.48.010

was recodified without amendment to its current location at RCW 35.94.010.
Thus, to summarize the history of modern-day RCW 35.94.010: it was adopted first in 1917,
editorially rewritten for brevity and re-codified in its current form at RCW 80.48.010 in 1951, and then

recodified again without change into RCW 35.94.010 in 1965.

2. 'The Recodification of RRS § 9512 into the RCW and Associated Revisions of the Provision
were Solely for Brevity, and Explicitly Not Intended to Alter Its Meaning.

For two reasons, the history of current RCW 35.94.010, and specifically the text of the original

RRS § 9512, are critical to correctly interpreting the term “public utility” used in RCW 35.94.010. First,
the modification of RRS § 9512 to its current form was done purely to rewrite the statutory language for

brevity; not to change its meaning. Id,, Ex. A, Ex. 81(e) (Reviser’s Notes for Volume 2, Revised Code of

Washington (1946), at 80—7 (stating that RRS § 9512 was “rewritten for brevity”) (emphasis added).

Second, when the RCW was first adopted in 1951, the Legislature adopted RCW 1.04.020, which

provides:

2 Notably, proposed RCW 80.12.02 is identical to the current RCW 35.94.020.
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1.04.020. Code as evidence of the law--Rule of construction--Effect of amendment

The contents of the Revised Code of Washington...shall establish the laws of this state
of a general and permanent nature in effect on January 1, 1951; except, that nothing
herein shall be construed as changing the meaning of any such laws and, as a rule of
construction, in case of any omissions or any inconsistency between any of the provisions
of the revised code as so supplemented or modified and the laws existing immediately
preceding this enactment, the previously existing laws shall control.

RCW 1.04.020. Thus, the Legislature explicitly provided that the editorial revision and recodification of
previously existing laws, such as RRS § 9512, into the RCW would not “chang]e] the meaning of any such
laws.” RCW 1.04.020. Further, the Legislature explicitly provided that for purposes of statutory

construction, any inconsistency between the formerly existing laws and the amended laws would be

resolved in favor of the previously existing laws. Id. As a result, RCW 35.94.010’s meaning explicitly did
not change as a result of its editorial revisions and recodification from RRS § 9512, and this Court must
analyze RRS § 9512 in order to propetly determine the meaning of “public utility” under RCW 35.94.010.

The Legislature itself has demanded as such.

3. The Inclusion of Telegraph and Telephone Services in RRS § 9512 Demonstrates that
Telecommunications Services, Like Click!, are Public Utilities Under RCW 35.94.010.

As explained above, the text of RRS § 9512 (and particularly the illustrative examples of utilities
that were included there), necessarily inform and control the meaning of RCW 35.94.010. Under the
broad language of RRS § 9512, Click! and its provision of Broadband Internet service is cleatly a “similar
or dissimilar utility or system” to a “telephone or telegraph plant and lines.” RRS § 9512.

As an initial matter, Broadband Internet, telephone, and telegraph services are all
telecommunications services that provide for two-way communication. See RCW 80.04.010(27) (defining
telecommunications as the “transmission of information by wire. . .optical cable, electromagnetic, or other
similar means.”). In many ways, Broadband Internet is just the modern-day telecommunications evolution
of the telegraph and telephone systems that have existed in this country for more than a century. In fact,

when the Washington legislature first adopted the Telecommunications Act in 1985, it removed all
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previous references to “Telephone” and “Telegraph” in Title 80 RCW, and replaced them with
“Telecommunications”—a term which clearly encompasses Broadband Internet. See 1985 Wash. Sess.
Laws 1978-79; see also infra § V(E) (discussing Click!’s status as a telecommunications company providing
telecommunications service). Thus, Broadband Internet service is undoubtedly “similar or dissimilar” to
telegraph and telephone services.

Even more importantly, Click!’s status as a public utility under RCW 35.94.010, as informed by
RRS § 9512, is further confirmed by the Washington Supreme Court’s decision in Bremerton Municipal
League v. Bremer, 15 Wn.2d 231, 130 P.2d 367 (1942). In Bremer, the Supreme Court was faced with the
question of whether municipally owned wharves were a public utility under RRS § 9512. Bremzer, 15 Wn.2d
at 237-39 (1942). Even though none of the illustrative examples of public utilities in RRS § 9512 are
related to ports, docks, or wharves, the Supreme Court still determined that wharves were public utilities

under RRS § 9512. Specifically, the Supreme Court stated:

The appellants point out that the statute specifically names a long list of utilities, but does
not specifically mention wharves and docks. But the statute also says ‘or any similar or

dissimilar utility or system.” This, we think includes any kind of utility in whose operations

the public has an interest, that is to say, any public utility.

Bremer, 15 Wn.2d at 237 (1942) (emphasis added). Click! easily meets the Brewer test for a public utility as
the public certainly “has an interest” in Click!’s operations. Moreover, in contrast to the wharves in Brewzer,
which were not related to any of the specific examples in the illustrative statutory list, Click!’s provision
of telecommunications service is directly related to the specifically enumerated examples of telegraph and
telephone systems. Thus, if the Bremer court determined that wharves were public utilities under RRS §
9512, there is no question that Click! is also a public utility under RRS § 9512 and RCW 35.94.010.

As a result, under RCW 35.94.010, as informed by RRS § 9512 and Bremer, Click! is clearly a public

utility system.

D. City of Issaquah v. Teleprompter Corp. is Not Controlling Precedent on the Question of
Whether Click! is a Public Utility Under RCW 35.94 or the City Charter.
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As explained above, the plain language of the statute, the history of RCW 35.94.010, the text
of RRS § 9512, and the Bremer decision collectively establish that Click! is a public utility for the
purposes of RCW 35.94.010. The Washington Supreme Court’s decision in Issaquah v. Teleprompter
Corp., 93 Wn.2d 567, 611 P.2d 741 (1980), briefly addressed whether cable television was a public
utility under different chapters of the RCW—RCW 35A.80 and RCW 35.92—and concluded that it
was not. See id. But, the Issaquah decision does not control or inform whether Click! is a utility system
under the statutory provision at issue in this case (RCW 35.94) or the City Charter for the following
reasons:

In Issaquah, the Washington Supreme Court analyzed whether a city is authorized to acquire,
own, and operate a cable television system within its municipal borders. Id., at 569. The Supreme
Court determined that a city was so authorized. Id. As part of the Supreme Court’s analysis, the
Supreme Court analyzed whether cable television was a public utility under RCW 35A.80 and 35.92.
Id., at 573-75. Neither party to the case “provided [the Court] with a definition of utility, nor d[id] the
parties advance any helpful discussion on the distinguishing characteristics of utilities.” Id., at 573—74.
Instead, the Supreme Court relied on the fact that counsel for Teleprompter Corp., the party arguing
to the Supreme Court that cable television was a utility, had “frequent|ly] assert[ed] at trial that cable

television is not a utility.” Id., at 574. Based on the assertion of counsel, the Supreme Court determined

that cable television was not a utility for the purposes of RCW 35.80 and 35.92. Id.,, at 574-75; Wash.
AGO 2003 NO. 11 (Wash. A.G.), at n. 6 (recognizing that the “Issaguah court found that the cable

television system was not a utility (based on the representations of the parties before the court)”).

Thus, the Supreme Court’s holding in Issaguah that cable television was not a utility was based virtually
exclusively on the assertion of counsel, and therefore lacks precedential value outside the specific
context of that case.

Additionally, the Issaguah decision specifically held that “cable television is not a public utility

as contemplated by RCW 35A.80 and 35.92.” Issaguah, 93 Wn.2d at 574 (emphasis added). In so

holding, the Issaguah court noted that the statutes at issue in the case—Chapters 35A.80 and 35.92
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RCW—do not “provide a clear definition” of public utility. I4. Thus, the Issaguah “public utility”
analysis was also predicated upon a lack of a definition or test within the relevant statutory scheme.
See 7d. Here, unlike the statutes at issue in Issaguah, Chapter 35.94 RCW, as informed by RRS § 9512,
does contain an illustrative list and test (as set forth by the Supreme Court in Brewer) for determining
whether a system qualifies as a public utility. RCW 35.94.010; RRS § 9512. The reasoning contained
in Issagnah is therefore inapposite because RCW 35.94.010, RRS § 9512, and the Bremer Court provide
specific guidance as to the appropriate meaning of “public utility” in this case.

Moreover, the Issaguah decision does not explicitly hold anything with regard to the meaning
of “public utility” for the purposes of Chapter 35.94 RCW. Issaguah, 93 Wn.2d at 574 (holding that
“cable television is not a public utility as contemplated by RCW 35.4.80 and 35.92” and never citing RCW
35.94 nor RRS § 9512) (emphasis added). While the Issaguah court did not interpret the meaning of
“utility” with respect to RCW 35.94 and RRS § 9512, the Bremer Court certainly did. See Bremer, 15
Wn.2d at 237-39 (interpreting meaning of “public utility” under RRS §9512). Thus Brewer, not
Issagnah, is the controlling Supreme Court precedent on the meaning of “public utility” for the
purposes of Chapter 35.94 RCW, and, as explained above, Click! is a “public utility” under the Bremer
test.

Even if the Issaguah decision applied to the definition of public utility in Chapter 35.94 RCW
(which it does not) it would apply only to cable television. Cable television only provides for one-way
transmission of information, in contrast to telegraph, telephone, and Broadband Internet, each of
which provide for two-way communication. Thus, cable television is not as “similar” to the listed
utilities under RRS § 9512 as is Broadband Internet service. As a result, even if Issaquah required a
determination that cable television was not a public utility under RCW 35.94, the Issaguah decision
does not dictate nor inform whether Broadband Internet and other two-way telecommunications
services are “similar or dissimilar” to the listed public utilities under RRS §9512.

Finally, it goes without saying that Issaguah did not interpret the City Charter, and therefore

any effect the decision might have on whether Click! is a public utility for purposes of state law would
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not impact the question of whether Click! is a public utility under the plain language of the City
Charter.
For all these reasons, the Issaguah decision does not preclude Click! from being considered a

public utility under Chapter 35.94 RCW and RRS §9512, much less under the City Charter.

E. Click!’s Status as a Telecommunications Business Under State Law Further
Demonstrates Click! is a Utility System.

Courts may also interpret terms in a statute by looking to “other statutes dealing with the same
subject matter.” Harmon v. Dept. of Social and Health Services, 134 Wn.2d 523, 530, 951 P.2d 770 (1998);
see also Morpho Detection, Inc. v. State Dept. of Revenne, 194 Wn. App. 17, 27, 371 P.3d 101 (20106)
(interrelated statutes that relate to the same subject matter must be “read together and harmonized, if
possible”). Here, an examination of Washington laws governing public utility districts (“PUD”) as well
as the treatment of telecommunications businesses like Click! under other provisions of state law
further reinforce the conclusion that Click! is a utility system.

Click! is a “telecommunications company” providing “telecommunications” services under
Title 80 RCW, Public Utilities. See RCW 54.16.005 (stating that “Telecommunications” has the same
meaning as contained in RCW 80.04.010). Under RCW 80.04.010, telecommunications companies are
defined as “every...city or town owning, operating or managing any facilities used to provide
telecommunications for hire, sale, or resale to the general public.” RCW 80.04.010(28).
Telecommunications, in turn, are defined as the “transmission of information by wire...optical cable,
electromagnetic, or other similar means.” RCW 80.04.010(27). Thus, any city or town that operates or
manages any facilities used for transmission of information by wire, optical cable, or other similar
means is a telecommunications company. RCW 80.04.010(27), (28). This is exactly what Click! is: a

facility for transmission of information by optical cable or similar means that is sold to TPU ratepayers.

See Grifo Decl., Ex. A, Ex. 10(b); Ex. 27 (identifying the Click! system as a hybrid fiber coaxial network

providing high-speed internet services to the public).

THE LAW OFFICE OF JAMES P. GRIFO, LL.C
PLAINTIFF ANDERSON’S MOTION FOR 164 Doughjem, Lane

PARTIAL SUMMARY JUDGMENT - 15 - Friday Harbor, WA 98250
(P): 360-370-5186

157




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Click!’s status as a telecommunications company providing telecommunications services is
significant for two reasons: First, “[tlelecommunications businesses are public utilities and are
regulated by the state to varying degrees.” Wash. AGO 2003 NO. 11 (Wash. A.G.) (emphasis added);
see also Five Corners Family Farmers v. State, 173 Wn.2d 296, 308, 268 P.3d 892 (2011) (attorney general
opinions “entitled to great weight”); Chapter 80.36 RCW (chapter regulating telecommunications laws,
which is contained within Title 80 RCW, Public Utilities); RCW 80.01.110 (utilities and transportation
commission hears petitions to review rates, terms, and conditions of telecommunications setrvices).
Second, PUDs are specifically authorized to “establish a separate utility system...[to] provid|e]
wholesale or retail telecommunications services.” RCW 54.16.330(3). The City even relied upon this

authorization when it first created Click! See Grifo Decl., Ex. A, Ex. 11 (reciting that “WHEREAS,

the Ordinance provides that the City may create a separate system” for the City to operate and supply

“utility and municipal services”) (emphasis added).

Thus, related statutes: (1) provide authority for PUDs to create separate utility systems, like
Click!, that provide wholesale or retail telecommunications services; and, (2) define
telecommunications businesses providing telecommunications services, like Click!, as utilities.

F. The City has Consistently Labelled and Treated Click! as a Utility System.

Finally, the City has consistently and continuously labelled and treated Click! as a utility system.
As mentioned above, the City relied specifically upon its statutory authorization to create separate
systems to provide utility services in the recitals to the very ordinance that created Click!. See Id.

(reciting that “WHEREAS, the Ordinance provides that the City may create a separate system as part

of the Electric System and pledge that that income of such a separate system be paid unto the Revenue

Fund; and WHEREAS RCW 35A.11.020 authorizes the City operate and supply utility and municipal

services”) (emphasis added); see also Id., Ex. A, Ex. 12(a); Ex. A, Ex. 10 (City repeatedly characterizing

Click! as a “telecommunications system”) (emphasis added). In fact, the City litigated and confirmed

its authority to establish Click! as a “telecommunications system” prior to commencing construction
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of the network—explicitly relying on the City’s statutory authority as a first-class city to “operat[e] and

supply|]...utilities” under RCW 35A.11.020. Id., Ex. A, Ex. 12(a), 12(b), 13(a). The Light Division of

TPU issued and sold public bonds to finance the entire construction of Click!. See id., Ex. A, Ex. 11.

Moreover, City regulations regarding Click! are contained—to this day—within Title 12 TMC, which
governs utilities within the City. The City also collected a 7.5% “utility tax” on Click! activities,

including broadband revenue. See 7d., Ex. A., Bx. 56-56(c) (detailing 7.5% utility tax on broadband

revenue and City website explaining that “City Utility tax refers to a tax on public service businesses,
including businesses that engage in telecommunications, supply of electricity and natural gas, and solid
waste collection.”). Finally, until recently and in light of the unlawful BT'A, the TPU website displayed
Click! prominently under its services, directly next to its other utilities power, rail, and water. See id.,

Ex. A, Ex. 1-1(e).

G. Click! is Also a Part of a Utility System under RCW 35.94.040 and the City Charter.
For all the preceding reasons Click! is a utility system under the City Charter and Chapter 35.94
RCW, and thus a municipal election is required prior to sale, lease, or disposal of Click!. In addition,
however, the procedural requirements to sell or lease a utility system under RCW 35.94.020 also apply
to the sale or lease of “any part” of a utility system. RCW 35.94.020 (emphasis added); see also Charter
§ 4.6 (election requirement applies to sale, lease, or disposal of “essential part[s]” of utility system). If
it is not a utility system in itself, then Click! is at least “part” of the City’s electric utility, Tacoma Power,

and therefore its lease or sale required a municipal election.

H. Plaintiff Anderson is Entitled to Summary Judgment Declaring Resolution No. 40467,
which Declared Click! Surplus Pursuant to RCW 35.94.040, Void.

In an attempt to circumvent the public vote requirement contained in RCW 35.94.020, on
November 5, 2019, the City passed Resolution No. 40467 (“Surplus Resolution”) and formally declared

the entirety of Click! and its Related Assets surplus pursuant to RCW 35.94.040. Grifo Decl., Ex. A, Ex.

39 (resolution surplussing the heart of the Click! network, including the fiber supporting the broadband
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internet service, its core routers, servers, and other essential electronic equipment). The statutory surplus

provision relied on by the City provides, in relevant part:

1) Whenever a city shall determine, by resolution of its legislative authority, that any lands,
ty y gt ty y
property, or equipment originally acquired for public utility purposes is surplus to the

city's needs and is not required for providing continued public utility service, then such

legislative authority by resolution and after a public hearing may cause such lands,
property, or equipment to be leased, sold, or conveyed.
(2) The provisions of RCW 35.94.020.. .shall not apply to dispositions authorized by this

section.

RCW 35.94.040 (emphasis added). Thus, the municipal vote provision of RCW 35.94.020 applies unless
the City propetly and legally determines by resolution that Click! is surplus under RCW 35.94.040.” Id.

A municipality does not have limitless discretion to declare a utility surplus. See Marino Property Co.
v. Port Cont’rs of Port of Seattle, 97 Wn.2d 307, 317, 644 P.2d 1181 (1982) (court’s propetly review surplus
declarations to determine whether they are “arbitrary or capricious or contrary to law”); See also South
Tacoma Way, LLC v. State, 169 Wn.2d 118, 123, 233 P.3d 871 (2010) (governmental acts without authority
are ultra vires). Rather, a municipality’s surplus declaration is void if it is (1) ultra vires; (2) contrary to law;
or (3) arbitrary and capricious. Marino, 97 Wn.2d at 317; South Tacoma Way, 169 Wn.2d at 123.

As explained in detail below, the City’s surplus of Click! is ultra vires and contrary to law because
RCW 35.94.040 does not provide cities authority to surplus entire operating utility systems like Click!. In
addition, the City’s determination that Click! is no longer needed for public utility service is arbitrary and
capricious as Click! continues to provide the exact same public utility service despite having now been
transferred to Rainier Connect (a private company). Thus, the City did not have authority to declare Click!
surplus in Resolution No. 40467, and this Court should grant Plaintiff summary judgment and void the

Surplus Resolution.

1. The City Cannot Avoid the Public Vote Requirement in the City Charter Using the Surplus
Provision of RCW 35.94.040.

As a preliminary matter, the surplus provision of RCW 35.94.040, even if legally exercised, only

3 Significantly, as discussed further below, the municipal vote provision contained in the City Charter § 4.6 is not impacted
by a surplus declaration under RCW 35.94.040, regardless of the legality of such a declaration.
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prevents the need for a municipal election as otherwise required under RCW 35.94.020. See RCW

35.94.040(2) (“The provisions of RCW 35.94.020...shall not apply to dispositions authorized by this

section”) (emphasis added). A declaration of surplus under RCW 35.94.040, however, does not obviate
the public vote requirement in the City Charter. Thus, because Click! is a “utility system” or “essential
part thereof” for purposes of the City Charter, the City must hold a municipal election prior to sale, lease,
or disposal of Clickl—regardless of whether the City propetly declares Click! surplus pursuant to RCW
35.94.040. In other words, even if the Surplus Resolution were lawful and proper, which it was not, City

Charter § 4.6 and its requirement for a vote of the people still applied.

2. The Surplus Resolution was Legally Void Because the Surplus Provisions of RCW 35.94.040
Do Not Provide a City With Power to Declare an Entire Utility System Surplus.

When the Washington State Legislature adopted the surplus provision, the Legislature granted
cities the power to dispose of property that had become inadequate, obsolete, and was no longer needed
for provision of the utility service in the future without the necessity of a municipal election—consistent
with the analogous surplus power already enjoyed by PUDs under Chapter 54.16 RCW. The Legislature
did not intend to grant municipalities the power to surplus and divest themselves of entire utility systems
without a municipal election, and thereby render the municipal vote requirement in RCW 35.94.020
meaningless. Therefore, the City’s decision to declare Click! surplus is both ultra vires and contrary to law,
and the Surplus Resolution should be declared void. South Tacoma Way, 169 Wn.2d at 123; Marino, 97
Wn.2d at 317.

In order to propetly interpret the surplus provision contained in RCW 35.94.040, it must be
viewed in light of the statutory scheme of which it is a part. See Dept. of Ecology v. Campbell & Gwinn, L.L.C.,
146 Wn.2d 1,9-11, 43 P.3d 4 (2002). Prior to enaction of RCW 35.94.040 in 1973, cities could not, under
any circumstances, lease or sell any part of a utility system without a municipal election under RCW
35.94.020—Ilanguage which required a municipal election to approve sale of even broken down and
useless utility service trucks, outdated and no longer operational transformers, or parcels of land originally

acquired for a utility that had never, and would never, be utilized for utility purposes. See RCW 35.94.020.
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Thus, RCW 35.94.040 was enacted to allow cities to more easily dispose of property that was
unserviceable, obsolete, and not required for the continued provision of utility service—ze. surplus.
Indeed, the City of Tacoma even admitted this fact during the consideration of the House and Senate

bills that led to the adoption of RCW 35.94.040. See Grifo Decl., Ex. A, Ex. 33-33(x) (containing a 1973

letter from the City of Tacoma Director of Public Utilities to the Legislature stating the same).

But the surplusage provision of RCW 35.94.040 was cleatly not intended to empower cities to
dispose of entire utility systems such as Click! without a municipal election—it was merely to allow
disposition of property held by existing utilities that would no longer be necessary for the continued
provision of a utility service. To hold otherwise would frustrate the entire purpose of the statutory scheme
and render meaningless the public vote requirement in RCW 35.94.020, because a city could simply
surplus any and all of its utility systems under RCW 35.94.040 by simply calling it “surplus,” and then
never have to hold a municipal election under RCW 35.94.020 prior to leasing, selling, or disposing of
the utility systems. See Szaze v. J.P., 149 Wn.2d 444, 450, 69 P.3d 318 (2003) (statutes must be interpreted
and construed so that all the language used is given effect, with no portion rendered meaningless or
superfluous). Put another way, if cities had the power to surplus an entire utility system under RCW
35.94.040, then there is no set of circumstances where a city would ever have to hold a public vote prior
to lease, sale, or disposal of a utility system or part thereof. Such an expansive reading of the surplus
provision would swallow entirely the municipal vote requirement based upon the whims of those in
power, and such an interpretation is wholly inconsistent with the foundational principles of statutory
construction. See 7d.

Significantly, the legislative history surrounding the promulgation of RCW 35.94.040 strongly
reinforces the interpretation that the surplus provision cannot be used to surplus an entire utility system.
See State v. Evans, 177 Wn.2d 186, 199, 298 P.3d 724 (2013) (any ambiguity in meaning of statute may be
resolved by resort to legislative history in order to determine legislative intent). The legislative history of
the surplus provision almost exclusively consists of letters and statements offered by the bill’s principal

proponent, the City of Tacoma (largely by Al Brenninger, of the City of Tacoma Public Utilities). See
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Grifo Decl., Ex. A, Ex. 33(1)-33(K); See also Lutheran Day Care v. Snohomish Cnty., 119 Wn.2d 91, 104-05,

829 P.2d 746 (1992) (court will consider all materials that are sufficiently probative of legislative intent in
determining the same). The City of Tacoma wrote the original letters in support of the bill to both the

House of Representatives and the Senate, in March of 1973. Grifo Decl., Ex. A, Ex. 33(g), (m), (u). Mr.

Brenninger of TPU also presented and explained the bill on the Senate floor, while Paul J. Nolan, Deputy
City Attorney for Tacoma Public Utilities, presented and explained the bill on the floor of the House. 1d.,

Ex. A, Ex. 33(j), (v). The bill was passed largely without amendment by the legislature that same session.

See id., Ex. A, Bx. 33(x). TPU’s letter in support of the bill stated, in relevant part:

Sections 35.94.020 and .030 require a formalized procedure [for disposal of public utility
property] with a confirming approval of the voters on a ballot proposition. Such
procedure is, of course, desirable where in fact all or an integral part of an operating utility
is to be so disposed of. However, the procedure is completely impractical for example in
the disposition of property and equipment, land, substations, and other parts and
segments of facilities no longer required for utility service...Chapter 35.94 RCW as now
enacted unfortunately prevents this.

The proposed amendment would accomplish greater procedural flexibility in such
transactions without repealing the formalized procedures in the proper situations. ..[t|he
flexibility is reasonably consistent with that long enjoved by Public Utility Districts under
RCW 54.16.180, and investor-owned utilities.

Id., Ex. A, Ex. 33(g) (emphasis supplied). Thus, it is evident that the bill was not intended to allow the

surplus provision to “repeal|] the formalized [public vote| procedures in the proper situations...where in
fact all or an integral part of an operating utility” is to be disposed of, but instead to provide flexibility to
cities in surplussing property “consistent with that long enjoyed by Public Utility Districts under RCW

54.16.180.” Id.; see also ud., Ex. A, Ex. 33(v) (Tacoma City Attorney stating to the House that bill would

“allow municipal utility districts the same privileges...as other public and private utility districts.”). In

1973, RCW 54.16.180 provided that a PUD:

May sell and convey, lease, or otherwise dispose of all or any part of its works, plants,
systems, utilities and properties, after proceedings and approval by the voters of the
district, as provided for the lease or disposition of like properties and facilities owned by
cities and towns. Provided. .. That a district may sell, convey, lease or otherwise dispose of
to any person or public body, any part, either within or without its boundaries, which has
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become unserviceable, inadequate, obsolete, worn out or unfit to be used in the operation
of the system and which is no longer necessary, material to, and useful in such operations,
without the approval of the voters.

196 Wash. Sess. Laws 958 (emphasis supplied); See also RCW 54.16.180(1), (2)(a) (containing modern day
language almost identical to provision existing in 1973). In other words, when the Legislature enacted the
surplus provision, it granted cities the power to surplus portions and property of the utility that were
unserviceable, obsolete, and no longer necessary and useful in the operation of the utility, consistent with
the existing power of PUDs to do the same. See 196 Wash. Sess. Laws 958. The Legislature did not,
however, grant cities the power to surplus all or an integral part of an operating utility like Click!. As a
result, the Surplus Resolution is ultra vires and contrary to law, because it attempts to exercise a surplus
power that the Legislature never granted the City.

The statutory scheme of Chapter 35.94 RCW—propetly construed and supported by the
legislative history of the surplus provision—demonstrates that municipalities cannot legally surplus entire
utility systems. Therefore, the Surplus Resolution declaring the entirety of Click! surplus is #/fra vires and
contrary to law, and void as a matter of law. South Tacoma Way, 169 Wn.2d at 123; Marino, 97 Wn.2d at

317.

3. (lick! is Required for Continued Public Utility Service, Thus the Surplus Resolution to
Surplus Click! is Arbitrary and Capticious.

Under RCW 35.94.040, a city must determine in its declaration of surplus both that the property
to be surplussed is (1) “surplus to the city’s needs,” and (2) “not required for providing continued public
utility service.” RCW 35.94.040 (emphasis added). The City’s determination in the Surplus Resolution
that Click! is not required for providing continued public utility service is clearly arbitrary and capricious,
because Click! is itself a utility system, and Click! and all the equipment associated with Click! continues
to be a utility system, provides the same utility services to the public as it always has, and performs the
same functions notwithstanding the transfer of operational control to Rainier Connect. As a result, the
City’s determination to surplus Click! was arbitrary and capricious, and solely designed to avoid submitting

to the voters the question of whether to hand Click! over to a private entity. Marino, 97 Wn.2d at 317.
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An examination of typical surplus declarations in the public utility context is helpful for framing
the purpose of RCW 35.94.040, and analyzing whether utility property is required for providing continued
public utility service. Typically, municipalities surplus a used truck previously used in conjunction with
the utility, or a weedwhacker previously used to maintain utility facilities, or an old transformer no longer

to be used in conjunction with the utility. See, g, Grifo Decl., Ex. A, Ex. 82 (City of Duvall surplus

declaration). Used trucks, weedwhackers, and an old transformer have two important characteristics in
common: they are equipment and/or pieces of a utility system, and after surplus they will no longer be
used in support of continued provision of a utility service.

In contrast, Click! is a standalone, separate utility system, that provides to the public the utility
service of broadband internet access, cost over $200 million in ratepayer resources to construct, and
provides services to over 35,000 unique customer accounts. Click! still provided the same services to the
public, the City, and TPU that it did when it was first created at the time it was declared to be “surplus.”

Seeid., Ex. A, Ex. 10 (ordinance creating Click! noting that in addition to cable television and broadband

internet services, the System was created for “revenue diversification” for Tacoma Power and to
promote “economic development” and provide data transport). Unlike a truck that used to service
electrical utility customers but now after surplus will be used for completely different purposes, all the
property, equipment, and appurtenances of Click! continues to be used in support of Click!. A Click!
utility truck, after surplus and sale to Rainier Connect, continues to be a Click! utility truck.

Indeed, Click! as a whole continues to be a utility system despite its lease to Rainier Connect,
because Rainier Connect continues to use Click! assets to provide broadband services as a public utility.
See Inland Empire Rural Electrification, Inc. v. Dept. of Public Service of Washington, 199 Wn. 527, 537-38, 92 P.2d
258 (1939) (determination of whether a service is a public utility does not hinge on whether provider of
that service is public or private, but rather on whether the service is designed for public use by the public
as a class). Thus, not only is Click! “required for providing continued public utility service,” it actually
does continue to provide the same public utility service.

Rather than surplussing property which will no longer provide utility functions in the future, or
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will no longer provide support for public utility purposes as contemplated by RCW 35.94.040, Click! and
its Related Assets continue to do both. As a result, the City’s Surplus Resolution should be declared void,
since the City’s determination that Click! is not required for continuing public utility service is arbitrary

and capricious.

VI. CONCLUSION

For all of the foregoing reasons, Plaintiff Anderson respectfully requests the Court grant

Anderson’s Motion for Partial Summary Judgment in its entirety.

DATED this 14" day of May 2022.

The Law Office of James P. Grifo, LLC

il '

James P. Grifo, WSBA No. 45192
Attorney for Plaintiff Anderson
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PARTIAL SUMMARY JUDGMENT - 24 - Friday Harbor, WA 98250
(P): 360-370-5186
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

MITCHELL SHOOK,
Plaintiff,
V.
CITY OF TACOMA,

Defendant.

THOMAS McCARTHY and CHRISTOPHER
T. ANDERSON,

Plaintiffs,
V.
CITY OF TACOMA,
Defendant.

I, James P. Grifo, hereby declare as follows:

1. T am the attorney of record for Plaintiff Christopher Anderson in the above-captioned matter.

2. I am over the age of 18, and competent to testify to the following based upon my personal

knowledge.

3. Attached hereto as Exhibit A is a true and correct copy of the Master Declaration of Mitchell
Shook Prepared in Response to Court Order of January 7, 2020, to Organize Declarations as filed in

Pierce County Superior Court Cause No. 19-2-11506-3, along with the exhibits and attachments thereto.

DECLARATION OF JAMES P. GRIFO
ISO ANDERSON’S MPS]J - 1 -

E-FILE
IN COUNTY CLER
PIERCE COUNTY, \

May 16 2022
The Honorable Judge Bryan Chushcoff
DeggNSTAN%ECF

Hearing Date: July 1, 2022, atNZI(19-2+0]

NO. 19-2-07135-0

DECLARATION OF JAMES P. GRIFO
IN SUPPORT OF PLAINTIFF
ANDERSON’S MOTION FOR
PARTIAL SUMMARY JUDGMENT

THE LAW OFFICE OF JAMES P. GRIFO, LLC
164 Dougherty Lane
Friday Harbor, WA 98250
(P): 360-370-5186

D
K'S OFFICE
VASHINGTON

:30 AM
R. WHITE
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y135-0
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4. Attached hereto as Exhibit B is a true and correct copy of the signed Click! Business Transaction
Agreement between the City of Tacoma and Mashell, Inc., d/b/a Rainier Connect, which I obtained
from the Tacoma Public Utdlities website at the following addtess: https://www.mytpu.otg/wp-
content/uploads/Approval-Version-CBTAIRU.pdf, which I last visited on December 14, 2020.

5. Attached hereto as Exhibit C is a true and correct copy of a letter dated February 28, 2020, from
the General Manager of Click! Network to Click! Network customers, which I obtained from the Tacoma
Public ~ Udliies  website at  the  following  address:  https://www.mytpu.org/wp-
content/uploads/Click_customer_letter_Feb_2020.pdf, which I last visited on December 14, 2020.

I certify and declare under penalty of perjury under the laws of the State of Washington that the
foregoing is true and correct.

Signed this 14" day of May 2022, in Nantucket, Massachusetts.

ol s

James B. Grifo, WSBA No. 45192

THE LAW OFFICE OF JAMES P. GRIFO, LLLL.C
DECLARATION OF JAMES P. GRIFO 164 Doughjem, Lanc ’

ISO ANDERSON’S MPS]J - 2 - Friday Harbor, WA 98250
(P): 360-370-5186
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The Honorable Judge Shelly K. Speir

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

NO. 19-2-11506-3

BOWMAN MASTER DECLARATION OF
o MITCHELL SHOOK PREPARED IN
Plaintiff, RESPONSE TO COURT ORDER OF
v JANUARY 7, 2020 TO ORGANIZE
DECLARATIONS.

City of Tacoma, Defendant.

MITCHELL SHOOK,
Plaintiff, Pro Se

V.

CITY OF TACOMA, Defendant.

INDEX

Shook Declaration 10-30-19 Exhibits 1 to 28

Shook Declaration 11-1-2019 Exhibits 29 To 30

Shook Declaration 12-12-19 Exhibits 30.1 To 66 (a)
Shook Declaration 12/12/19 PART 2 Exhibits 67 to 67 (j)
Shook Declaration 12-30-19 Exhibits 68 to 90

A e

MASTER DECLARATION
OF MITCHELL SHOOK -1-

170

E-FILE
IN COUNTY CLER
PIERCE COUNTY, \

January 22 202

KEVIN ST
COUNTY C
NO: 19-2-1

Page 3
Page 13
Page 14
Page 33
Page 35

MITCHELL SHOOK
3624 6™ AVE SUITE C
TAacoMA, WA 98406

D
K'S OFFICE
VASHINGTON

9:14 AM
DCK

| ERK
1506-3
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I, Mitchell Shook, declare as follows: I am a resident of Tacoma, ratepayer of Tacoma
Public Utilities, taxpayer to City of Tacoma, and customer of Click!, the municipal broadband
telecommunications system operated by Tacoma Public Utilities. I am an expert in matters
related to Click! Network and the ISP industry, having 20 years of experience working with
Click! and other open access systems, in my role as Founder and CEO of Advanced Stream, an
Internet Service Provider operating on Click! Network. I have personal knowledge of the matters
set forth below.

It is my understanding the Court, in its Order on January 7, 2020, required me to certify,
authenticate and organize my Exhibits in my declarations in this case. I have done so in this
"Master Declaration,” which includes my original declarations Shook Decl. 10/30/19, Shook
Decl. 11/1/19, Shook Decl. 12/12/19 (part 1 and 2) and Shook Decl. 12/30/19.

I have carefully organized each of the Exhibits attached to my original declarations, and
separated them into identifiable instruments by adding letters to each of the original Exhibit
numbers. This Master Declaration contains the original text from each of my declarations, along
with some additional information, but all of which new language has all been underlined for the
convenience of the Court and the parties.

In order to comply with the Court's Order of January 7, 2020, and in response to the City's
Motion to Strike, I have obtained Certificates of Authenticity from various government officials
to authenticate the public records and documents that were attached to my original declarations."

In the process of obtaining the Certificates, some of them returned large volumes of
unrelated pages. For example, in Shook Decl. 12/12/19, Exhibit 50, where I cited two pages from
the 1997 “Telecommunication Study,” but the Certificate for the document containing the two
pages, Resolution U-9258, contained 501 pages. The entire “Telecommunication Study” for
creating Click! Network was an Exhibit to Resolution U-9258. In such cases, I have not enlarged
the number of pages in my original Exhibit, by adding the full “Telecommunication Study,” for

example; rather, I preserved the original two pages and added the Certificate for Resolution U-

MASTER DECLARATION MITCHELL SHOOK

3624 6™ AVE SUITE C
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9258 to the title page of my Shook Decl. 12/12/19, Exhibit 50. I have also identified such
exhibits as “pages from,” or “excerpts of.”

Complete copies of all certified documents are available for the Court and any other party to
this lawsuit by contacting plaintift at the email address on file in this case. In many cases I have
provided direct links to sources of information provided, along with links to “archived copies”
preserved on permalink, a service for storing online information. All citations to “archived”
copies are also true and correct copies of the sites and materials they reference and are

incorporated herein and therein by this reference.

Shook Declaration 10-30-19
Exhibits 1 to 28

I, Mitchell Shook, declare as follows: I am a resident of Tacoma, ratepayer of Tacoma
Public Utilities, taxpayer to City of Tacoma, and customer of Click!, the municipal broadband
telecommunications system operated by Tacoma Public Utilities. I am an expert in matters
related to Click! Network and the ISP industry, having 20 years of experience working with
Click! and other open access systems, in my role as Founder and CEO of Advanced Stream, an
Internet Service Provider operating on Click! Network. I have personal knowledge of the matters
set forth below.

I am over the age of eighteen, competent to testify in this matter, and make this declaration

on my own personal knowledge. All references in the following Declaration to “downloaded.” or

“available at” or from a “website” or a “webpage” are meant to indicate that the Plaintiff in this

cause, “Mr. Shook” is the one who did the downloading and screen captures. All references to

Defendant or “The City” are meant to indicate City of Tacoma and “TPU” is Tacoma Public

CGI” 13

Utilities. All references to me.,” and “mine” identify the author of this Declaration, yours

truly, Mitchell Shook.

The Exhibits have the same exhibit numbers, from the original Shook Declarations

submitted in this matter, with the addition of letters, to distinguish the exhibits.

MASTER DECLARATION MITCHELL SHOOK

3624 6™ AVE SUITE C
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1. Attached hereto as Exhibit 1 and incorporated herein by this reference is a true and correct

copy of a screenshot of the TPU website as visited on 10-29-19. This exhibit shows “About TPU

- Tacoma Public Utilities,” as seen and captured by Mr. Shook’s on June 4, 2019,

https://www.mytpu.org/about-tpu , also archived and available at https://perma.cc/76T2-G9EA.

1 (a). Attached hereto as Exhibit 1 (a) and incorporated herein by this reference is a true and

correct copy of a screenshot of the TPU website as visited on 10-29-19. 'Our services' Page

listing Power, Water, Rail, and Click! Network as viewed and captured by Mr. Shook’s on June

4. 2019, https://www.mytpu.org/about-tpu/services. An archived copy is available at

https://perma.cc/2SKD-FEWG .

1 (b). Attached hereto as Exhibit 1 (b) and incorporated herein by this reference is a true and

correct copy of a screenshot of Click!’s Landing Page. http://click-network.com, showing

“Products,” as viewed and captured by Mr. Shook’s on June 4, 2019. An archived copy is also

available at https://perma.cc/RZH3-YTCE

1(c). Attached hereto as Exhibit 1 (¢) and incorporated herein by this reference is a true and

correct copy of a screenshot of Click!’s products Page -“Internet Service Providers,” as viewed

and captured by Mr. Shook’s on June 4, 2019. An archived copy is also available at

https://perma.cc/2VHC-AD6R

1 (d). Attached hereto as Exhibit 1 (d) and incorporated herein by this reference is a true and

correct copy of a screenshot of Click!’s webpage -About Click https://www.click-

network.com/about as viewed and captured by Mr. Shook’s on June 4, 2019. An archived copy is

also available at:https://perma.cc/NP7T-8Y XN

1 (e). Attached hereto as Exhibit 1 (e) and incorporated herein by this reference is a true and

correct copy of a screenshot of Click! Network’s webpage - “Products - High Speed Internet.”

https://www.click-network.com/products/internet/ as viewed and captured by Mr. Shook on June

4.2019. An archived copy is also available at: https://perma.cc/H267-LKUY

MASTER DECLARATION MITCHELL SHOOK

3624 6™ AVE SUITE C
OF MITCHELL SHOOK -4- TACOMA, WA 98406

173



https://www.mytpu.org/about-tpu
https://perma.cc/76T2-G9EA
https://www.mytpu.org/about-tpu/services/
https://perma.cc/2SKD-F8WG
http://click-network.com/
https://perma.cc/RZH3-YTCE
https://perma.cc/2VHC-AD6R
https://www.click-network.com/about
https://www.click-network.com/about
https://perma.cc/NP7T-8YXN
https://www.click-network.com/products/internet/
https://perma.cc/H267-LKUY

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

2. Attached hereto as Exhibit 2 and incorporated herein by this reference is a true and correct
copies of the Declaration of Surplus Property, first and last pages of the surplus Resolution U-
11116 and sample pages from the City’s agreement with Buyer to privatize Click!. Now attached

as Exhibit 2 is a true and correct copy of the City of Tacoma’s Declaration of Surplus Property

(DSP), as I downloaded it from the City’s website.

2 (a).  Attached hereto as Exhibit 2 (a) and incorporated herein by this reference is a true and

correct copy of the first and last pages of the surplus Resolution U-11116. which now includes a

signed certification of authenticity for the document from which the attached exhibit is a true and

correct copy of what it purports to be.

2 (b).  Attached hereto as Exhibit 2 (b) and incorporated herein by this reference is a true and

correct copies of the pages of the Click! Business Transaction Agreement., as downloaded from

the City of Tacoma website. These pages are also in the record as “Exhibit H” to Defendant’s 12-

30-19 Declaration Of Christopher D. Bacha In Support Of Defendant’s Response To Plaintiff's

Partial Summary Judgment Motions.

3. Attached hereto as Exhibit 3 and incorporated herein by this reference is a true and correct
copy of the meeting notice for Declaration of Surplus Property related to Click! Network. The

meeting was on October 30, 2019 and was a Special Meeting Notice for Declaration of Surplus

Property related to Click! Network Resolution U-11116 — Authorize Tacoma Power to Declare

Surplus Utility-owned Property including certain inventory, equipment, and vehicles allocated to

the Click! Network. As downloaded by Mr. Shook from City of Tacoma website.

4.  Attached hereto as Exhibit 4 and incorporated herein by this reference is a true and correct

copy of the timeline for the privatization of Click! Network under the Transaction. As taken

from the business transaction agreement, and is listed as “Exhibit A2 - Transition Plan Gantt

Chart” in Defendant’s 12-30-19 Declaration Of Christopher D. Bacha In Support Of

Defendant’s Response To Plaintiff's Partial Summary Judgment Motions as “Exhibit H.”

MASTER DECLARATION MITCHELL SHOOK
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5. Attached hereto as Exhibit 5 and incorporated herein by this reference is a true and correct
copy of the City of Tacoma Charter, as downloaded from City’s website by Mr. Shook on
10/29/19. Section 4.1 thru 4.8

6. Attached hereto as Exhibit 6 and incorporated herein by this reference is a true and correct
copy of pages from the TPU Annual report as downloaded by me from TPU’s website. The

pages are 15, 16, 47 and 48 from TPU’s Tacoma Power Electric System Revenue Bonds, Series

2017 prospectus, as downloaded by me from TPU’s website on June 4, 2019, and available at,

https://www.mytpu.org/wp-content/uploads/2017-tacoma-power.pdf , an archived copy is also

available at: https://perma.cc/7EXF-RVRY .

6 (a).  Attached hereto as Exhibit 6 (a) and incorporated herein by this reference is a true and

correct copy of pages 65 and 66, from 2016 SUPERINTENDENT’S REPORT TACOMA

POWER as downloaded by me from TPU’s website on June 4, 2019, and available at,

https://www.mytpu.org/wp-content/uploads/2016-tacoma-power.pdf , an archived copy is also

available at: https://perma.cc/M93K-Y3L5

7. Attached hereto as Exhibit 7 and incorporated herein by this reference is a true and correct
copy of a Click!’s Annual Report to The City of Tacoma, obtained through my public disclosure

request from Defendant.

7 (a). Attached hereto as Exhibit 7 (a) and incorporated herein by this reference is a true and

correct copy of Jul-14 Click! Network Plant Totals as obtained from Click! Manager, Pam

Burgess, through my public disclosure request from Defendant.

8. Attached hereto as Exhibit 8 and incorporated herein by this reference is a true and correct
copy of a page from the Tacoma Municipal Utility Code as downloaded by me from City’s
website on 10/29/19.
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9. Attached hereto as Exhibit 9 and incorporated herein by this reference is a true and correct

copy of a page from the TPU 2018 annual report and the August 2019 Click! operational

summary, with the addition of purple arrows and comments added for emphasis and explanation.

Now Attached as Exhibit 9 and incorporated herein by this reference is a true and correct copy

of a page from the TPU 2018 annual report.

9 (a).  Attached hereto as Exhibit 9 (a) and incorporated herein by this reference is a true and

correct copy of the August 2019 Click! operational summary, with the addition of purple arrows

and comments added by me for emphasis and explanation, as downloaded by me on 10/29/19,

from City of Tacoma’s website as part of the August 2019 Tacoma Power Financial Statements.

Available at:

https://www.cityoftacoma.org/UserFiles/Servers/Server 6/File/cms/Finance/Financial Reports/

Monthly/08 19Power.pdf , also available at perma.cc archive : https://perma.cc/638F-57Q09 .

10.  Attached hereto as Exhibit 10 and incorporated herein by this reference is a true and
correct copy of TPU 1997 Resolution U-33668, along with parts of the Telecommunication

Study and Business Plan associated with the creation of Click!. Now Attached as Exhibit 10 and

incorporated herein by this reference is a true and correct copy of TPU 1997 Resolution U-

33668. Resolution U-33668 is also in the record under Defendant’s Exhibit H. in the 11-4-19

Supplemental Declaration of Joseph Sloan in Opposition to Plaintiff’s Motion for Temporary

Restraining Order, in cause # 19-2-11760-1, which is this case, Shook v Tacoma, prior to the

present consolidation with Bowman. See signed Certificate as a part of exhibit 10 (a), which the

U-3368 was an attachment to. The entire Telecommunications Study also known as Business

Plan, by Tacoma City Light dated February 18th 1997 which is 486 pages was also attached as

an exhibit to U-9258.

10 (a). Attached hereto as Exhibit 10 (a) and incorporated herein by this reference is a true

and correct Certified copy of TPU Substitute Resolution U-9258. Now included is a signed
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Certificate of the custodian of these records that the attached exhibit is a true and correct copy

of what it purports to be.

10 (b). Attached hereto as Exhibit 10 (b) and incorporated herein by this reference is a true

and correct copy of parts of the Telecommunication Study and Business Plan created to support

the creation of Click! Network. This Telecommunication Study and Business Plan was attached

to Res. # 33668, which was passed by Tacoma City Council on April 8th 1997. A copy of

Resolution #33668 is included in this case record by Defendant’s own 11-4-19 Supplemental

Declaration of Joseph Sloan in Opposition to Plaintiff’s Motion for Temporary Restraining

Order, in cause # 19-2-11760-1. which is this same case prior to the present consolidation with

Bowman. See signed certification as a part of exhibit 10 (a),

10 (c). Attached hereto as Exhibit 10 (¢) and incorporated herein by this reference is a true

and correct copy of a portion of the Telecommunication Study and Business Plan created to

support the creation of Click! Network. This Telecommunication Study and Business Plan

attached to Res. # 33668, which was passed by Tacoma City Council on April 8th 1997.Current

Business market research study - Dethman & Associates. See signed certification as a part of

exhibit 10 (a),

11.  Attached hereto as Exhibit 11 and incorporated herein by this reference is a true and

correct copy of Ordinance 25930 for creation of telecommunication system. This document,

Ordinance No. 25930, is also already in the record as Defendant’s Exhibit G, in the December

30th 2019 Declaration Of Christopher D. Bacha In Support Of Defendant’s Response To

Plaintiff's Partial Summary Judgment Motions. This Ordinance includes an attachment,

Resolution U-9198. which contains the words “WHEREAS by the installation of additional

telecommunications capacity, this system would have the capability of providing additional

public benefits for the City, and Light Division ratepavers.” Now included is a signed

certification from the custodian of these records that the attached exhibit is a true and correct

copy of what it purports to be.
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12.  Attached hereto as Exhibit 12 and incorporated herein by this reference is a true and
correct copy of a Court order and brief from 1996 Summary Judgement for creation of

telecommunication system. Now Attached as Exhibit 12 and incorporated herein by this

reference is a true and correct copy of 1996 Court order Granting CITY OF TACOMA'S

MOTION FOR SUMMARY JUDGMENT.

12. (a) Attached hereto as Exhibit 12 (a) and incorporated herein by this reference is a true

and correct copy of City of Tacoma's Motion for Summary Judgement -Nov 6 1996

MEMORANDUM IN SUPPORT OF CITY OF TACOMA'S MOTION FOR SUMMARY

JUDGMENT -Case No. 96-2-09938-0.

13. Attached hereto as Exhibit 13 and incorporated herein by this reference is a true and
correct copy of a Court order and brief from 1997 Summary Judgement for creation of

telecommunication system.

13. (a) Attached hereto as Exhibit 13 (a) and incorporated herein by this reference is a true

and correct copy of City of Tacoma's reply brief dated May 5th 1997 Case No. 96-2-09938-0

13. (b)  Attached hereto as Exhibit 13 (b) and incorporated herein by this reference is a true

and correct copy of Declaration of Steven Klein in support of City's reply 1997 in Ex. 13 (a)

14. Attached hereto as Exhibit 14 and incorporated herein by this reference is a true and

correct copy of City of Tacoma Resolution No. 33668. Now Attached as Exhibit 14 and

incorporated herein by this reference is a true and correct copy of June 30th 1998 letter from

Mark Crisson, Director, Tacoma Public Utilities to Ray Corpuz, City Manager, City of Tacoma

with an attachment of news article from MSNBC titled "Tacoma Power to give TCI a jolt."

15. Attached hereto as Exhibit 15 and incorporated herein by this reference is a true and
correct copy of City’s FCC Transparency Disclosure and sample filing of the City’s FCC 499,

477 and 471 Filings. Now Attached as Exhibit 15 and incorporated herein by this reference is a
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true and correct copy of City of Tacoma 2019 FCC Form 499-A Telecommunications Reporting

Worksheet (Reporting 2018 Revenues) FCC 499, 477 and 471 Filings Form 477 Filing

Summary

15. (a)  Attached hereto as Exhibit 15 (a) and incorporated herein by this reference is a true

and correct copy of Form 477 filing summary -Aug 20, 2018 11:54:09 -Tacoma Power dba

Click! Network

15.(b) Attached hereto as Exhibit 15 (b) and incorporated herein by this reference is a true

and correct copy of Description of Services Ordered and Certification Form 471 FCC

Registration Number 0011877545

15. (c) Attached hereto as Exhibit 15 (¢) and incorporated herein by this reference is a true

and correct copy of City of Tacoma Department of Public Utilities, Light Division dba Click!

Network transparency disclosures 6/11/2018 certified by Tenzin Gyaltsen

16. Attached hereto as Exhibit 16 and incorporated herein by this reference is a true and
correct copy of the City’s 2018 Tax payments for the System, with the addition of purple

emphasis and explanation. Department of Public Utilities Activity Total Taxes report

17. Attached hereto as Exhibit 17 and incorporated herein by this reference is a true and
correct copy of a Click! Telecommunications System Installation Agreement. (for Multiple

Dwelling Units)

18. Attached hereto as Exhibit 18 and incorporated herein by this reference is a true and
correct copy of a report titled: A Sampling of Municipal Broadband Utilities in the USA
Compiled by Mitchell Shook, June 22, 2019.

19. Attached hereto as Exhibit 19 and incorporated herein by this reference is a true and correct

copy of an October 2019 Surplus Property Resolution from City of Duvall.
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19. (a) Attached hereto as Exhibit 19 (a) and incorporated herein by this reference is a true and

correct copy of Surplus Property Resolution #19-17 from City of Duvall. Passed October 1, 2019

- With Exhibit A

20. Attached hereto as Exhibit 20 and incorporated herein by this reference is a true and
correct copy of AGO 2003 Attorney General Opinion on City Authority to Operate

Telecommunications. Attached hereto as Exhibit 20 and incorporated herein by this reference is

a true and correct copy of City’s Res. No. U-10828 showing, Whereas a Vote of People is

Required and authorizing Click! to prepare a Business Plan to provide retail Voice (VolP),

commercial broadband and gigabit services. ("Retail Services') AKA "ALL-IN Plan." Exhibit

32. below, contains the Certificate for this inadvertent duplicate of Resolution U-10828.

21. Attached hereto as Exhibit 21 and incorporated herein by this reference is a true and
correct copy of a Report from The Executive Office of the President: COMMUNITY-BASED
BROADBAND -THE BENEFITS OF COMPETITION AND CHOICE FOR COMMUNITY
DEVELOPMENT AND HIGH-SPEED INTERNET ACCESS. (January 2015):

22. Attached hereto as Exhibit 22 and incorporated herein by this reference is a true and
correct copy of pages from A Light in Digital Darkness Public Broadband after Tennessee v.

FCC.20 YALE J. L. & TECH. 311 (2018).

23. Attached hereto as Exhibit 23 and incorporated herein by this reference is a true and
correct copy of the United States Department of Agriculture’s webpage promoting its “Rural
Utilities” program to build and expand broadband networks. I downloaded this on 10/19/19, as

available at: https://www.rd.usda.gov/programs-services/all-programs/telecom-programs ; I have

also preserved and archive copy, https://perma.cc/2LLV-HB4B .

24. Attached hereto as Exhibit 24 and incorporated herein by this reference is a true and
correct copy of pages from Senate Bill 5511. Adopted 04/16/2019, showing new legislation

passed and State of Washington’s public policy and legislative intent for promoting Broadband
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showing new legislation that just passed. It demonstrates the State of Washington’s public policy

and legislative intent for promoting Broadband (including by Public Utilities).

25.  Attached hereto as Exhibit 18 and incorporated herein by this reference is a true and
correct copy of screen shots I have recently taken of the City of Tacoma Municipal Code and
Purchasing Policy Manual, along with the guidelines for disposing of surplus property as

obtained from the MSRC website. This paragraph contained a mistake in numbering, and the

intended Exhibit is now Attached as Exhibit 25 and incorporated herein by this reference is a

true and correct copy of City of Tacoma Municipal Code and Purchasing Policy Manual, Section

XXIV. F. SURPLUS PROPERTY AND DISPOSAL

25.(a)  Attached hereto as Exhibit 25 (a) and incorporated herein by this reference is a true

and correct copy of "Practice Tips" for disposing of surplus property as obtained from the MSRC

website. I downloaded this on October 23, 2019 available from: http://mrsc.org/Home/Explore-

Topics/Legal/General-Government/Sale-of-Surplus-City-or-Town-Property.aspx ; and preserved

an archive copy at: https://perma.cc/X7QF-SBD7 .

26. Attached hereto as Exhibit 26 and incorporated herein by this reference is a true and
correct copy of Click! Networks Organizational chart as obtained by my public disclosure

request in 2018.

217. Attached hereto as Exhibit 27 and incorporated herein by this reference is a true and
correct copy of pages from the City’s slide presentation related to the Transaction as presented

at the TPU Board meeting on October 23, 2019. Now Attached as Exhibit 27 and incorporated

herein by this reference is a true and correct copy of pages from the City’s slide presentation

titled Click! Surplus Declaration as presented at the TPU Board meeting on October 23, 2019.

Public Hearing October 23. 2019. Item #1. This slide presentation is included by Defendant’s

own Declaration of Sorum, 12/12/19, In Support Of Defendant's MSJ, Pg. 199/394,
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28.  Attached hereto as Exhibit 28 and incorporated herein by this reference is a true and

correct copy of the AGO Opinion I downloaded from the AGO office. Now Attached as Exhibit

28 and incorporated herein by this reference is a true and correct copy of AGO Opinion, AGO

2003 No. 11. December 15, 2003, as downloaded from the AGO office.
End Of Shook Declaration 10-30-19

Shook Declaration 11-1-2019
Exhibit 29 is 2156 Pages Long and Not Included In This Master Declaration.

I, Mitchell Shook, declare as follows: I am a resident of Tacoma, ratepayer of Tacoma
Public Utilities, taxpayer to City of Tacoma, and customer of Click!, the municipal broadband
telecommunications system operated by Tacoma Public Utilities. I am an expert in matters
related to Click! Network and the ISP industry, with 20 years of experience working with Click!
and other open access systems, in my role as Founder and CEO of Advanced Stream, an Internet
Service Provider operating on Click! Network. I have personal knowledge of the matters set

forth below.

1. Attached hereto as Exhibit 29 and incorporated herein by this reference is a true and
correct copy of the CLICK! BUSINESS TRANSACTION AGREEMENT, Click! Transition
Plan (on page 26), INDEFEASIBLE RIGHT OF USE AGREEMENT (pages 38 — 162) with
Exhibits, as I downloaded them from the TPU website on 10-29-19. This Exhibit 29 also

contains assets identified in the “Execution Copy of the Click! Business Transaction Agreement

(“CBTA”) and IRU, which is in Defendant's Declaration of Chris Bacha, 12/31/19, as Exhibit H.

On page 77/208 of Mr. Bacha’s “Exhibit H,” node maps are cited as being contained on a “USB

Drive” specifically. In Shook’s Decl. 11/1/2019, Exhibit 29, assets identified in the CBTA and

IRU are shown, including Exhibit A2 System Assets, Exhibit A2.1 Fiber Schedule (Pg.

165/2156), Exhibit A2.2 Node Maps (pg. 258/2156), Exhibit A2.3 Equipment Shown in Node

Maps (BOM) (Pg. 406/2156), Exhibit A2.4 Routers and Equipment in Hub Sites (Pg. 916/2156),

Exhibit A3.1 Hub Site Drawings (Pg. 926/2156), Exhibit A4 — Conduit Space License, is Exhibit

MASTER DECLARATION MITCHELL SHOOK

3624 6™ AVE SUITE C
OF MITCHELL SHOOK -13- TACOMA, WA 98406

182




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

A2. Exhibit A6.1 Headend Site Drawing (pg 96/2156), Exhibit B1 Critical Routes, Exhibit B2

Non-Critical Routes. Exhibit A6.2 - Head End Equipment, (Pg. 1119/2156)

Click!’s System contains “Ancillary Systems.” in Exhibit A3.2. (Shook Decl 11/1/19, (pg.

949/2156), For example, there are Six Air Conditioning systems, 4ea 3-ton Mitsubishi Mr. slims

with ceiling cassette indoor units, Six Fire Suppression Systems, Six backup Generator Sets +

ATS, Cummins OSM11-G4 NR3, Engine ID # 35276711, Tank is 500-gallon model 45066, Six

battery strings and inverter systems.

2. There was no Exhibit 30 in this Declaration. Everything was included in Exhibit 29. The

Declaration is 2156 pages long and contains, node maps and essential assets and equipment of an

entire municipal telecommunication system. Attached hereto as Exhibit 30 and incorporated

herein by this reference is a true and correct copy of the EXHIBITS “B” thru “P” for the Click!
Business Transaction Agreement, as I downloaded them from the TPU website on 10-29-19.

END OF SHOOK DECLARATION 11/1/2019

Shook Declaration 12-12-19
Exhibits 30 To 66 (a)

I, Mitchell Shook, declare as follows: I am a resident of Tacoma, ratepayer of Tacoma
Public Utilities, taxpayer to City of Tacoma, and customer of Click!, the municipal broadband
telecommunications system operated by Tacoma Public Utilities. I am an expert in matters
related to Click! Network and the ISP industry, having over 20 years of experience working with
Click! and other open access systems, in my role as Founder and CEO of Advanced Stream, an
Internet Service Provider that operates on Click! Network. I am over the age of eighteen,

competent to testify in this matter, and make this declaration on my own personal knowledge.

1 It is my experience that municipalities, when disposing of property acquired for utility
purposes, to avoid the mandatory “vote” requirement under RCW 35.94.040 follow a process in
Washington state that involves a bidding stage, which follows a surplus declaration and public
hearing. In my experience, such surplus resolutions generally involves things that are no longer

useful, like old trucks, computers, desks, file cabinets, weed-whackers, copy machines etc.
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For example, the City of Duvall recently disposed of “Property originally purchased for utility

purposes.” The notice of public hearing cites RCW 35.94.040.

Notice is hereby given that the City Council of the City of Duvall, Washington will hold
Public Hearing at the Riverview Educational Service Center, 15510 1st Ave NE, Duvall,
WA. at 7:00 p.m. or as soon as possible thereafter on October 1, 2019 regarding:

Property originally purchased for utility purposes that is either no longer needed for that
use and / or past its useful life and the city desires to sell the property, pursuant to
RCW35.94.040.

It is proposed that all items be disposed of to the general public by means of direct sales,
sealed bid, trade-in, or auction, as determined to be in the best interests of the City by the
Public Works Director and to the highest, responsible bidder.

I participated in that bidding process and found Duvall’s staff to be professional and
courteous. Their actions represented the best practices for disposal of surplus utility property. I
was successful with my winning bid for the hay rake! See my previous declaration in this case,
under Shook Decl. 10/29/19 Ex. 19.

1.
2. .Attached hereto as Exhibit 30 and incorporated herein by this reference is a true and
correct copy of the City’s April 14, 1997 Memorandum in the case approving establishment

Click!. There were two Exhibit 30s in this record, by mistake. The other Exhibit 30 (was part of

11-1-19 Shook Declaration, representing parts of the IRU agreement).

3. Attached hereto as Exhibit 31 and incorporated herein by this reference is a true and
correct copy of Click fiber plant slides, showing fiber, and tubes from City slide presentation.

And plant totals Total Mileage, PLANT TOTALS from July 2014, as provided to me by the

City. Now Attached as Exhibit 31 and incorporated herein by this reference is a true and correct

copy of Plant Totals that were provided to me as part of my public disclosure request.

3(a). Attached hereto as Exhibit 31 (a) and incorporated herein by this reference is a true and

correct copy of Surplus Property Hearing from October 29th, 2019 Tacoma Council Meeting.
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3.(b) Attached hereto as Exhibit 31 (b) and incorporated herein by this reference is a true and

correct copy of Product Brochure from General Cable Titled: "Connecting the World" as

downloaded from General Cable's website. (www.generalcable.com)

3.(c) Attached hereto as Exhibit 31 (¢) and incorporated herein by this reference is a true and

correct copy of IDC White Paper © 2017 IDC. www.idc.com Titled: Digital Age 2025: The

Evolution of Data to Life-Critical - Executive Summary and Conclusion

3.(d) Attached hereto as Exhibit 31 (d) and incorporated herein by this reference is a true and

correct copy of IDC White Paper Doc# US44413318 Titled The Digitization of the World —

From Edge to Core: Executive Summary, "Mankind is on a quest to Digitize the world - From

Edge to Core".

4. Attached hereto as Exhibit 32 and incorporated herein by this reference is a true and correct

Certified copy of a City of Tacoma of Resolution U-10828 of the Tacoma Public Utility Board

confirming Charter 4.6 requirements for a vote of the people, with “Whereas” In Paragraph 4

related to City Charter 4.6, which now includes a signed Certification of Authenticity stating that

the attached exhibit is a true and correct copy of what it purports to be.

5. Attached hereto as Exhibit 33 and incorporated herein by this reference is a true and correct
copy of letters and legislative for RCW 35.94.040, with the 1972 legislative bill files for SB
2835, including letters from City of Tacoma in support, as provided to me by the Washington

State Archives. Now Attached as Exhibit 33 and incorporated herein by this reference is a true

and correct copy of Certification Of Enrollment Substitute House Bill 2639 Chapter 198, Laws

of 2008 : Amendment to Surplus Property Requirement., in Section (b) Within or without its

boundaries, which has become unserviceable, inadequate, obsolete, worn out or unfit to be used

in he operations of the system and which is no longer necessary, material to, and useful in such

operations. : EFFECTIVE DATE: 06/12/08.
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Now included and incorporated herein by this reference are true and correct copies of

certificates of authenticity for Exhibits 33 (d) -(x), signed by Steve Excell, Custodian of Records

for the Washington State Archives, and appearing in Exhibit 33 (d).

5.(a)  Attached hereto as Exhibit 33 (a) and incorporated herein by this reference is a true and

correct copy of the Washington State Session Laws, Chapter 390. 1955: Senate Bill 367 related

to RCW 54.16.180 Public Utility Districts Sale, Lease, Conveyance of property.

5.(b)  Attached hereto as Exhibit 33 (b) and incorporated herein by this reference is a true and

correct copy of the Washington State Session Laws, Chapter 143, 1945: House Bill 342 Page

413 § 6 (M) related to Surplus of Municipal utility property Remington 9512-9514.

5.(c)  Attached hereto as Exhibit 33 (¢) and incorporated herein by this reference is a true

and correct copy of the Washington State Session Laws, 1917, Chapter 137: House Bill 337 Page

573 Titled: "Sale or Lease of Public Utilities Owned by Cities or Towns." - Approved by the

Governor March 15th 1917.

5.(d)  Attached hereto as Exhibit 33 (d) and incorporated herein by this reference is a true and

correct copy of Report of Standing Committee, March 22nd, 1973. Washington State Senate Bill

No 2835 authorizing an additional method for the disposition of certain property owned by

municipal utilities. Now included and incorporated herein by this reference is a true and correct

copy of the Certificate of Authenticity from the Custodian of Records for the Washington State

Archives from Local Government Committee, (14 pages), 1973 Senate Bill No. 2835.

5.(e)  Attached hereto as Exhibit 33 (e) and incorporated herein by this reference is a true

and correct copy of the Senate Bill No 2835 authorizing an additional method for the disposition

of certain property owned by municipal utilities. See signed certificate for the Local Government

Committee 1973 Senate Bill No. 2835, as a part of Exhibit 33 (d).
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5. (f). Attached hereto as Exhibit 33 (f) and incorporated herein by this reference is a true and

correct copy of the Washington State SENATE BILL NO. 2835 Read first time March 14, 1973,

and referred to Committee. See signed Certificate as a part of Exhibit 33 (d)

5.(g).  Attached hereto as Exhibit 33 (g) and incorporated herein by this reference is a true

and correct copy of the Letter 3/20/1973 to: Washington .State Legislature Re: Senate Bill 2835,

from A. J. Benedetti Director of Tacoma Public Utilities on flexibility "consistent with that long

enjoved by Public Utility Districts under RCW 54.16.180." See signed Certificate as a part of

Exhibit 33 (d).

5. (h)  Attached hereto as Exhibit 33 (h) and incorporated herein by this reference is a true

and correct copy of the Sign in sheet from March 22nd, 1973 for testifying on Washington State

Senate Bill No. 2835 at the Local Government Committee. Short Title: Municipal Properties

Disposal, See signed Certificate as a part of Exhibit 33 (d).

5. (1) Attached hereto as Exhibit 33 (i) and incorporated herein by this reference is a true and

correct copy of the Amendment to Washington State Senate Bill 2835 By Senator Guess, See

signed Certificate as a part of Exhibit 33 (d).

5.(1) Attached hereto as Exhibit 33 (j) and incorporated herein by this reference is a true and

correct copy of the Minutes of the Washington State House Local Government Committee from

April 7, 1973 hearing on ESB2835. Now included and incorporated herein by this reference is a

true and correct copy of the Certificate of Authenticity from the Custodian of Records for the

Washington State Archives from Local Government Committee, (20 pages), 1973 Senate Bill

No. 2835.

5. (k). Attached hereto as Exhibit 33 (k) and incorporated herein by this reference is a true

and correct copy of the REPORT TO Washington State SPEAKER'S OFFICE by Senators

Rasmussen, Gardner, and T. Peterson Authorizing an additional method for the disposition of

certain property owned by municipal utilities. Page2 "This is the same as HB 939 which was
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passed out of this committee on March 16. This bill offers cities a simpler way of disposing of

property no longer needed for public utility purposes. The public interest is protected by the

hearing process provided for." See signed Certificate as a part of Exhibit 33 (J).

5.(1). Attached hereto as Exhibit 33 (I) and incorporated herein by this reference is a true and

correct copy of the Report by Washington State Committee on Local Government April 7th 1973

Engrossed Senate Bill 2835 -with Memo re. ESB 2835 -by Steve Lundin. See signed Certificate

as a part of Exhibit 33 (J).

5. (m) Attached hereto as Exhibit 33 (m) and incorporated herein by this reference is a true

and correct copy of the April 6th, 1973 Letter from James W. Guenther, Executive Secretary,

Washington State Legislative Council, To Representative Joe D. Haussler, Chairman: regarding

Senate Bill 2835. See signed Certificate as a part of Exhibit 33 (J).

5. (n). Attached hereto as Exhibit 33 (n) and incorporated herein by this reference is a true

and correct copy of the Information regarding Washington State Senate Bill No. 2835 - related to

Municipal utilities property, disposition. The bill will accomplish procedural flexibility in such

transactions without repealing the formalized procedures required in the situations involving

utility operating plant and properties. See signed Certificate as a part of Exhibit 33 (J).

5. (0). Attached hereto as Exhibit 33 (o) and incorporated herein by this reference is a true

and correct copy of the Certification of Enrolled Enactment. Washington State Senate Bill No

2835. See signed Certificate as a part of Exhibit 33 (J).

5. (p). Attached hereto as Exhibit 33 (p) and incorporated herein by this reference is a true

and correct copy of the Washington State Senate Record and House Record for engrossed Senate

Bill No 2835. See signed Certificate as a part of Exhibit 33 (J).

5.(q). Attached hereto as Exhibit 33 (q) and incorporated herein by this reference is a true

and correct copy of the Washington Senate Bill No 2835. First reading March 14th, 1973
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5.(r). Attached hereto as Exhibit 33 (r) and incorporated herein by this reference is a true

and correct copy of the April 7th, 1973 Committee Recommendation by Washington State

Senators Rassmussen, Gardnerm and Peterson on ESB 2835. Authorizes city legislative

authorities to sell, lease, or convey property originally acquired for public utility purposes which

it determines is surplus to the cities needs and not Required for public utility service. See signed

Certificate as a part of Exhibit 33 (J).

5.(s). Attached hereto as Exhibit 33 (s) and incorporated herein by this reference is a true

and correct copy of the March 16th 1973 Report of Standing Committee on House Bill 939. Now

included and incorporated herein by this reference is a true and correct copy of the Certificate of

Authenticity from the Custodian of Records for the Washington State Archives from HOuse of

Representative Local Government Committee, (13 pages), 1973 House Bill No. 2835.

5. (t).  Attached hereto as Exhibit 33 (t) and incorporated herein by this reference is a true and

correct copy of the Report to Speaker's Office by Representative Kelley Regarding RCW 95.94.

See signed Certificate as a part of Exhibit 33 (s).

5. (u). Attached hereto as Exhibit 33 (u) and incorporated herein by this reference is a true

and correct copy of the Letter 3/5/1973 to: Washington .State Legislature Re: House Bill 939,

from A. J. Benedetti Director of TPU on flexibility "consistent with that long enjoyed by Public

Utility Districts under RCW 54.16.180." See signed Certificate as a part of Exhibit 33 (s).

5. (v). Attached hereto as Exhibit 33 (v) and incorporated herein by this reference is a true

and correct copy of the Minutes from the March 16, 1973 Washington State House Local

Government Committee meeting on House Bill 939 - Municipal Utilities, Property Disposition.

Related to Comments by Mr. Nolan, Deputy City Attorney For Tacoma Public Utilities -with an

explanation that the bill "allows the municipal utility districts the same privileges in this instance

as other public and private utility districts." See signed Certificate as a part of Ex. 33 (s).
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5. (w). Attached hereto as Exhibit 33 (w) and incorporated herein by this reference is a true

and correct copy of the March 16th 1973 BILL DIGEST FORM by Washington State

Representative Kelley. See signed Certificate as a part of Exhibit 33 (s).

5. (x). Attached hereto as Exhibit 33 (x) and incorporated herein by this reference is a true

and correct copy of the Washington Session Laws of 1973 Chapter 95 Page 695.

6. Attached hereto as Exhibit 34 and incorporated herein by this reference is a true and correct
copy of the Resolution establishing the Net Neutrality Policy of Tacoma City Council and the
status report for the Open Internet Act, which has passed the House of Congress. Now Attached

as Exhibit 34 and incorporated herein by this reference is a true and correct Certified copy of

Tacoma City Council Net Neutrality Resolution No. 39902 - "A RESOLUTION related to Click!

Network: urgently requesting the Tacoma Public Utility Board to contractually require all

internet service providers using Click! Network to abide by the Click! Network Open Internet

Policy supporting net neutrality." Now included is a signed certification of the custodian of these

records that the attached exhibit is a true and correct copy of what it purports to be.

6.(a) Attached hereto as Exhibit 34 (a) and incorporated herein by this reference is a true

and correct copy of the Page from Library of Congress Website, Last Accessed December 11th

2019regarding H.R. 1644- Save the Internet Act of 2019 OPEN INTERNET ACT PASSES THE

US HOUSE OF REPRESENTATIVES On April 10th 2019.

7. Attached hereto as Exhibit 35 and incorporated herein by this reference is a true and

correct copy of Pages from USDA Broadband Opportunity Council 2015 Report. Now Attached

as Exhibit 35 and incorporated herein by this reference is a true and correct copy of Pages from

USDA Broadband Opportunity Council 2015 Report and Recommendations, August 20th 2015:

Pursuant to the Presidential Memorandum on Expanding Broadband Deployment and Adoption

by Addressing Regulatory Barriers and Encouraging Investment and Training
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8. Attached hereto as Exhibit 36 and incorporated herein by this reference is a true and
correct copy of pages from WA Session Laws of 1911, establishing the Public Service

Commission. Now Attached as Exhibit 36 and incorporated herein by this reference is a true and

correct copy of Pages from WA Session Laws of 1911, establishing the Public Service

Commission Chapter 117 Public Service Commission Law

0. Attached hereto as Exhibit 37 and incorporated herein by this reference is a true and

correct copy of Pierce County Broadband Connectivity and Access Evaluation. Now Attached as

Exhibit 37 and incorporated herein by this reference is a true and correct copy of Pierce County

Broadband Connectivity and Access Evaluation Executive Summary 1.2: Background:;

Broadband is Essential.

10. Attached hereto as Exhibit 38 and incorporated herein by this reference is a true and
correct copy screen shot of Mason County PUD3, Chelan PUD, Grant County PUD, NoaNet,
WAPUDA, pages from Chattanooga Power Board Annual Report. Now Attached as Exhibit 38

and incorporated herein by this reference is a true and correct copy of a Webpage from Kitsap

Public Utility District kpud.org ("KPUD")

10. (a) Attached hereto as Exhibit 38 (a) and incorporated herein by this reference is a true

and correct copy of a Webpage from Chelan County's website, ChelanPUD.org. Last Accessed

December 11th 2019 "Pick A Service Provider" Webpage

10. (b) Attached hereto as Exhibit 38 (b) and incorporated herein by this reference is a true

and correct copy of a Webpage from Mason County Public Utility District #3's website,

pud3.org. Last Accessed December 11th 2019.

10. (c) Attached hereto as Exhibit 38 (¢) and incorporated herein by this reference is a true

and correct copy of a Webpage from Grant County Public Utility District's website,

grantpud.org. Last Accessed December 11th 2019.
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10. (d) Attached hereto as Exhibit 38 (d) and incorporated herein by this reference is a true

and correct copy of a Washington Public Utility District Association ("WAPUDA") Image

downloaded from WAPUD website wpuda.org. Last Accessed 12/11/19

10. (e)  Attached hereto as Exhibit 38 (e) and incorporated herein by this reference is a true

and correct copy of a Pages from Annual Report Chattanooga, Tennessee's Electric Power Board

("EPB")'s website, epb.com. Last Accessed 12/11/19.

11. Attached hereto as Exhibit 39 and incorporated herein by this reference is a true and
correct copy of Resolution 40467 and 40468 CITY COUNCIL DECLARATION OF Surplus as

downloaded from the City’s website, which I witnessed City Council pass. Now Attached as

Exhibit 39 and incorporated herein by this reference is a true and correct copy of Tacoma City

County Resolution 40467 A RESOLUTION relating to surplus utility property:

11.(a)  Attached hereto as Exhibit 39 (a) and incorporated herein by this reference is a true

and correct copy of 40468 TACOMA CITY COUNCIL DECLARAION OF Surplus as

downloaded from the City’s website, which Shook witnessed City Council pass

12.  Attached hereto as Exhibit 40 and incorporated herein by this reference is a true and
correct copy of Prof. Brown’s on Definition of Public Utilities, from his book Business

Essentials.

13. Attached hereto as Exhibit 41 and incorporated herein by this reference is a true and
correct copy of Broadband defined as Utility and Telecommunications by WUTC Website Now

Attached as Exhibit 41 and incorporated herein by this reference is a true and correct copy of

Broadband defined as Utility and Telecommunications as downloaded from data.wa.gov.

Washington Utility and Transportation Commission. Last Accessed 12/11/19.

13.(a) Attached hereto as Exhibit 41 (a) and incorporated herein by this reference is a true

and correct copy of 2018 Legislative Report of the Community Economic Revitalization Board
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("CERB") Washington State Community Economic Revitalization Board Rural Broadband

Program, Washington State Department of Commerce. Downloaded from CERB's website

https://www.commerce.wa.gov/building-infrastructure/community-economic-revitalization-

board/rural-broadband/ : also archived at, https://perma.cc/WGX4-JYDV

14. Attached hereto as Exhibit 42 and incorporated herein by this reference is a true and
correct copy of screenshots I took from the Click! website, displaying broadband Internet
services offerings. Also, a photo I took of the lobby at TPU headquarters in Tacoma about Sept.

2019. Now Attached as Exhibit 42 and incorporated herein by this reference is a true and correct

copy of Screen shots I took from the Click! website

(https://www.clickcabletv.com/products/internet/), displaying broadband Internet services

offerings Last Accessed 12/11/19: also archived at. https://perma.cc/SWBN-T4S

14. (a) Attached hereto as Exhibit 42 (a) and incorporated herein by this reference is a true

and correct copy of Photo of the lobby taken by Mitchell Shook at TPU headquarters in Tacoma

September 2019.

14. (b) Attached hereto as Exhibit 42 (b) and incorporated herein by this reference is a true

and correct copy of Screenshot of Click! Network's Plans and Pricing webpage, as accessed on

June 6. 2019 and captured from https://www.clickcabletv.com/plans/, archived and also available

at https://perma.cc/8PHC-ZVSE

15.  Attached hereto as Exhibit 43 and incorporated herein by this reference is a true and
correct copy of City’s Resolution U-10879, describing Smart City benefits # 16, #17 Uncertain
Future benefit, Economic Development Benefits #20 of Click!; also pages from the Nation
Broadband Report. Also, the Key Elements of the Sept 9, 2016 “All In” Business Plan. Now

Attached as Exhibit 43 and incorporated herein by this reference is a true and correct copy of

City of Tacoma's Resolution U-10879, A RESOLUTION Relating to Click! Network; approval

of an All-In business and Tacoma Power funding plan to provide retail telecommunication
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services. Including # 5 Whereas, customers "shared in part of the Capital Costs of constructing

the telecommunications system “Describing Smart City benefits # 16, #17 Uncertain Future

benefit, Economic Development Benefits #20 of Click!. Now included is a signed Certificate of

the custodian of these records that the attached exhibit is a true and correct copy of what it

purports to be.

15. (a) Attached hereto as Exhibit 43 (a) and incorporated herein by this reference is a true

and correct copy of Key Elements of the Sept 9, 2016 “All In” Business Plan City of Tacoma's

Resolution U-10879. See signed Certificate as a part of exhibit 43.

16.  Attached hereto as Exhibit 44 and incorporated herein by this reference is a true and
correct copy of FCC’s Consumer Guide To VoIP Telephone Services. FCC’s Lifeline Program

Information. Broadband And Phone Equivalent. Now Attached as Exhibit 44 and incorporated

herein by this reference is a true and correct copy of Federal Communications Commission °

Consumer and Governmental Affairs Bureau - FCC’s Lifeline Program Information. Broadband

And Phone Equivalent, Consumer Guide, Lifeline Support for Affordable Communications,

Voice over Internet Protocol (VoIP). and Enhanced Lifeline Benefits for Tribal lands

16. (a)  Attached hereto as Exhibit 44 (a) and incorporated herein by this reference is a true

and correct copy of Pages from Federal Communications Commission, FCC 19-111, Released:

November 14, 2019, Fifth Report And Order, Memorandum Opinion And Order And Order On

Reconsideration, And Further Notice Of Proposed Rulemaking

17. Attached hereto as Exhibit 45 and incorporated herein by this reference is a true and
correct copy of Diane Lachelle, Government and Community Relations Manager Click!

Network’s Letter related to the organized effort to discredit Click! Now Attached as Exhibit 45

and incorporated herein by this reference is a true and correct copy of Letter from Diane

Lachelle, Government and Community Relations Manager, August 12, 2004, to Annie Collins

Re: August 12, 2004. Click! Network’s Letter related to the organized effort to discredit Click!
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18. Attached hereto as Exhibit 46 and incorporated herein by this reference is a true and
correct copy of Casting a Wider Net -How and Why State Laws Restricting Municipal
Broadband Networks Must Be Modified -Jeff Stricker, Washington Law Review. Now Attached

as Exhibit 46 and incorporated herein by this reference is a true and correct copy of Casting a

Wider Net -How and Why State Laws Restricting Municipal Broadband Networks Must Be

Modified -Jeff Stricker, Washington Law Review Vol. 81:589

19. Attached hereto as Exhibit 47 and incorporated herein by this reference is a true and correct
copy of a News Tribune Editorial describing Rainier Connect’s opposition to creation of Click!.
Also, evidence of campaign contributions by Rainier to support Tacoma’s current Mayor in her
last campaign. And, evidence of the corporate structure of Rainier, showing control of Tacoma’s

Best Internet, as downloaded from the Washington UTC website. Now Attached as Exhibit 47

and incorporated herein by this reference is a true and correct copy of Newspaper Page from

Tacoma News Tribune, Tacoma, WA 4/21/08 Page: BO5 EDITORIAL: "From critic of Click! to

business partner" Editorial describing Rainier Connect’s opposition to creation of Click!

19. (a) Attached hereto as Exhibit 47 (a) and incorporated herein by this reference is a true and

correct copy of an Organizational chart of Mashell, Inc of Rainier Connect as downloaded from

the Washington State Utility and Telecommunications Website. Evidence of the corporate

structure of Rainier, showing control of Tacoma’s Best Internet. : 2018 Mashell Telecom State

USF Petition -Partly Redacted UT-170857

19. (b) Attached hereto as Exhibit 47 (b) and incorporated herein by this reference is a true

and correct copy of Evidence of campaign contributions by Rainier to support Tacoma’s current

Mavyor in her last campaign

20. Attached hereto as Exhibit 48 and incorporated herein by this reference is a true and
correct copy of Tacoma Series 2017 Electric System Revenue Bond Offering -Annual Budget

and Description Of Click. 2017 -18 and 2019-2020 and City budget report showing funding for

MASTER DECLARATION MITCHELL SHOOK

3624 6™ AVE SUITE C
OF MITCHELL SHOOK -26 - TACOMA, WA 98406

195




A

~N N WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

click ! Now Attached as Exhibit 48 and incorporated herein by this reference is a true and

correct copy of Tacoma Series 2017 Electric System Revenue Bond Offering -Annual Budget

and Description Of Click!. 2017 -18 as downloaded from City of Tacoma's website

20. (a) Attached hereto as Exhibit 48 (a) and incorporated herein by this reference is a true

and correct copy of Pages from 2016 SUPERINTENDENT’S REPORT TACOMA POWER

From TPU's annual 2016 report as downloaded from the City of Tacoma's Website.

20. (b) Attached hereto as Exhibit 48 (b) and incorporated herein by this reference is a true

and correct copy of Pages from 2019-2020 and City of Tacoma Operating & Capital Budget

report showing funding for Click! as downloaded from the City of Tacoma's Website -2017-2018

Adopted Budget. As I downloaded from City website, at:

https://cms.cityoftacoma.org/finance/budget/2017-2018/Adopted 2017-2018_ Budget.pdf

Archived by permalink available at: https://perma.cc/C6CC-FEW6

21.  Attached hereto as Exhibit 49 and incorporated herein by this reference is a true and

correct copy of a Brief History of American Telecommunications Regulation, by Tim Wu.

Now Attached as Exhibit 49 and incorporated herein by this reference is a true and correct copy

of a Brief History of American Telecommunications Regulation, by Tim Wu. As I downloaded

this in 2019, Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract 1d=965860, archived

at: https://perma.cc/XR5E-A5DZ

22.  Attached hereto as Exhibit 50 and incorporated herein by this reference is a true and

correct copy of Purpose and Conclusion of the 1996 City Broadband Study. Now Attached as

Exhibit 50 and incorporated herein by this reference is a true and correct copy of Pages from the

Telecommunications Study undertaken by Tacoma Public Utility and attached as Exhibit to

Resolution No 33668. approved April 8th 1997: also, this Telecommunications Study is an

Exhibit to Resolution U-9258, as Certified in Exhibit 10 (a) of Shook Decl. 10/30/19.. Purpose

and Conclusion of the 1996 City Broadband Study. Economic Development in the Greater
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Tacoma/Pierce County Area, 1997 Report. Produced for Tacoma Public Utilities

Telecommunications Study. APEX Business Solutions Project Team

23. Attached hereto as Exhibit 51 and incorporated herein by this reference is a true and
correct copy of pages from Travis, Hannibal. “WI-FI Everywhere: Universal Broadband Access
as Antitrust and Telecommunications Policy.” American University Law Review 55, no.6
(August 2006): 1697-1880.WI-FI Everywhere: Universal Broadband Access as Anti-Trust.

Hannibal Travis.

24. Attached hereto as Exhibit 52 and incorporated herein by this reference is a true and
correct copy of Harvard Study on Broadband Prices, 2018-01-10. Pricing Study. Talbot, David,
Hessekiel, Kira, Kehl, Danielle. Community-Owned Fiber Networks: Value Leaders in America

(January 2018)._Available at: cyber.harvard.edu/publications/2018/01/community fiber". With an

archive PDF available at, https://perma.cc/4AWX6-S7GX, also at,

https://dash.harvard.edu/handle/1/34623859

25.  Attached hereto as Exhibit 53 and incorporated herein by this reference is a true and
correct copy of pages from National Telecommunications & Information Administration report.

accessed on 10/30/19, available at; https://broadbandusa.ntia.doc.gov/sites/default/files/resource-

files/bbusa why does broadband matter.pdf; also archived at: https://perma.cc/82KS-ZN6S

26. Attached hereto as Exhibit 54 and incorporated herein by this reference is a true and
correct copy of Pierce County Resolution R2019-74 Declaring Broadband to Be Essential. A link

to the Broadband Report is available at, https://www.piercecountywa.gov/broadband, I have

requested Certification of this from Bill Vetter at Pierce County on 1/18/2020,

27. Attached hereto as Exhibit 55 and incorporated herein by this reference is a true and
correct copy of a City of Tacoma’s Resolution 39577 containing: WHEREAS the concerns
raised about the current cost allocation methodology are significant and must be resolved and

transcript of council meeting where City Attorney Bill Fosbre answers Council Member
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Blockers’ question about the Coates lawsuit. Now Attached as Exhibit 55 and incorporated

herein by this reference is a true and correct, certified, copy of Tacoma’s Res. 39577 containing:

WHEREAS the concerns raised about the current cost allocation methodology are significant and

must be resolved.

27.(a)  Attached hereto as Exhibit 55 (a) and incorporated herein by this reference is a true

and correct copy of a Tacoma City Council Meeting Remote Broadcast Captioning, 3/26/19. a

transcript of council meeting where City Attorney Bill Fosbre answers Council Member

Blockers’ question about the Coates lawsuit. I provide this as additional proof that there was

never an audit of Click!, as requested by City Council’s Resolution 39577.

28. Attached hereto as Exhibit 56 and incorporated herein by this reference is a true and
correct copy of Utility Tax Pages from City of Tacoma's Website, also the City’s Purchasing

Policy. Now Attached as Exhibit 56 and incorporated herein by this reference is a true and

correct copy of Utility Tax Pages from City of Tacoma's Website Taxes Click Pays -------

UTILITY TAXES -City Description of Tax Code. UTILITY TAX ON

TELECOMMUNICATIONS as captured from City Website on 11/30/19. available at:

https://www.cityoftacoma.org/government/city departments/finance/tax_and_license/city _taxes/

utility tax

28. (a)  Attached hereto as Exhibit 56 (a) and incorporated herein by this reference is a true

and correct copy of a screenshot of Tax Classifications from the City of Tacoma's Website,

avilible at: https://www.cityoftacoma.org/cms/One.aspx?portalld=169&pageld=144569 Last

Accessed: October 30th, 2019, archived copy, also available as https://perma.cc/VG4E-W6TR

28. (b) Attached hereto as Exhibit 56 (b) and incorporated herein by this reference is a true

and correct certified copy of Resolution No 39236 authorizing the City to submit a levy for an

additional 1.5% Earnings Tax on Utility Companies to voters.
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28. (c)  Attached hereto as Exhibit 56 (¢) and incorporated herein by this reference is a true

and correct copy of Pages 10, 15. 19, and 55 from the Tacoma Power 2018 Annual Financial

Report Available at: https:/www.mytpu.org/wp-content/uploads/PowerAnnl8-Final.pdf

29.  Attached hereto as Exhibit 57 and incorporated herein by this reference is a true and
correct copy of a page describing Click!. FTTH services. I can testify that Click! provides
“Voice Packages” to the ISP partners. These packages offer prioritization of data packets that
enable telephone services to operate over Click! (ISP Agreement is Confidential and Available

On Court Order). Now Attached as Exhibit 57 and incorporated herein by this reference is a

true and correct copy of AMENDMENT NO. 7 TO ISP ADVANTAGE AGREEMENT -

Showing Click! Network Role and Responsibilities and ISP Role and Responsibilities. The

original reference was an error. This is Plaintiff’s own business agreement with Defendant.

30.  Attached hereto as Exhibit 58 and incorporated herein by this reference is a true and
correct copy of information related to Anacortes, WA broadband program, along with the U.S.
Census Bureau report for 1907 on Telephones Farmer Lines, Coops And Mutual Phone

Companies.

30. (a)  Attached hereto as Exhibit 58 (a) and incorporated herein by this reference is a true

and correct copy of Resolution No 2013 of the City Council of the City of Anacortes concerning

the development of a Fiber-Optic-Based Internet Network Signed by Laurie M Gere, Mayor

30. (b) Attached hereto as Exhibit 58 (b) and incorporated herein by this reference is a true

and correct copy of Slides from 2019 City of Anacortes Council Meeting, As downloaded on

12/8/19 from:

https://anacortes.granicus.com/MetaViewer.php?view_id=&clip_id=474&meta_1d=24966 : also

acchive copy availible at. https://perma.cc/S824-3WYN .

30. (¢)  Attached hereto as Exhibit 58 (¢) and incorporated herein by this reference is a true

and correct copy of "Access - Anacortes Fiber Internet - Frequently Asked Questions accessed
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on 12-7-19. available at, https://www.anacorteswa.gov/1106/FAQs" . archived at:

https://perma.cc/HSY3-EUSC

31.  Attached hereto as Exhibit 59 and incorporated herein by this reference is a true and

correct copy of, Affidavit and Resume of Terry Dillon Confirming Telecommunication System.

32. Attached hereto as Exhibit 60 and incorporated herein by this reference is a true and

correct copy of About NBN Australia, from NBN website. Now Attached as Exhibit 60 and

incorporated herein by this reference is a true and correct copy of NBN Australia - NBN Co

Corporate Plan 2020-23 as download on 11/30/19, from:

https://www.nbnco.com.au/content/dam/nbnco2/2019/documents/media-centre/corporate-plan-

report-2020-2023.pdf ; archive availible at : https://perma.cc/XJW7-CLTB

33. Attached hereto as Exhibit 61 and incorporated herein by this reference is a true and
correct copy of pages Striking Telegraph and Telephone and replacing those terms with

Telecommunications, from Laws of 1985. Ch. 450, Sec. 13, Pgs. 1978 -1995..

34.  Attached hereto as Exhibit 62 and incorporated herein by this reference is a true and
correct copy of MSA Agreement with CenturyLink and Integra as provided to me by TPU. Now

Attached as Exhibit 62 and incorporated herein by this reference is a true and correct copy of

Master Communications Service Agreement November 17th, 2008 between City of Tacoma

D.B.A. Click! Network and CenturyTel

34. (a) Attached hereto as Exhibit 62 (a) and incorporated herein by this reference is a true and

correct copy of Master Communications Services Agreement November 6th, 2002 between City

of Tacoma D.B.A. Click! Network and Integra Telecom

35.  Attached hereto as Exhibit 63 Nov. 20, 2019 City Council Action Memorandum, for

Cable TV Franchise Agreement with Rainier Connect. Now Attached as Exhibit 63 and

incorporated herein by this reference is a true and correct copy of -City Council Action
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Memorandum, re: Rainier Franchise Ordinance & November 20, 2019 Letter from Jeff Lueders,

Cable Communications & Franchise Services Manager

36.  Attached hereto as Exhibit 64 and incorporated herein by this reference is a true and
correct copy of pages from Click! contract with the City of Tacoma Public Library system, with
recent Service Order information. As provided to me in a public record request by Defendant in

2019. Now Attached as Exhibit 64 and incorporated herein by this reference is a true and correct

copy of Click! Tacoma Public Library Agreement Contract 16-01 Broadband Services

Agreement Click!/Tacoma Public Library Service Orders No. 1, No.2. No. 3. No. 4, No. 5. No.

6. No. 7. No. 8. and No. 9. as provided by my public records request.

36. (a) Attached hereto as Exhibit 64 (a) and incorporated herein by this reference is a true

and correct copy of Click! Tacoma Public Library Agreement Contract 07-01 Broadband

Services Agreement Click!/Tacoma Public Library

37.  Attached hereto as Exhibit 65 and incorporated herein by this reference is a true and
correct copy of pages I downloaded from the American Registry for Internet Numbers (ARIN)
website. I can personally testify to the shortage. I recently sought a small allotment of IP address
from ARIN and the waiting list process, described in this Exhibit 65, took over a year for me to
complete. I diligently pursued my application for a /22 assignment, which is the equivalent of
just 1024 IpV4 addresses. My Initial Request, was submitted on 3/30/2018, and my IP addresses

were finally issued on 9/4/2019. Now Attached as Exhibit 65 and incorporated herein by this

reference is a true and correct copy of "Web article regarding ARIN IPv4 Free Pool reaches Zero

NTIA Seeks Input FINAL, accessed on December 2nd 2019. available at,

https://www.arin.net/vault/announcements/2015/20150924.html ; also archive available at:

https://perma.cc/6BDT-774H "

37. (a) Attached hereto as Exhibit 65 (a) and incorporated herein by this reference is a true and

correct copy of Web article regarding RIPE NCC has run out of IPv4 Addresses. as accessed on
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December 2nd 2019. available at: https://www.ripe.net/publications/news/about-ripe-ncc-and-

ripe/the-ripe-ncc-has-run-out-of-ipv4-addresses .

37.(b) Attached hereto as Exhibit 65 (b) and incorporated herein by this reference is a true

and correct copy of Wikipedia Article describing depletion of IPv4 Addresses accessed on:

December 2nd 2019. Available at: https://en.wikipedia.org/wiki/IPv4 address exhaustion also

archive available at: https://perma.cc/SCMN-C7GQ .

38. Attached hereto as Exhibit 66 and incorporated herein by this reference is a true and
correct copy of pages from Click! Telecommunication Franchise with Pierce County and

Puyallup. Now Attached as Exhibit 66 and incorporated herein by this reference is a true and

correct copy of Puyallup Telecommunications Franchise Agreement with Click!

38.(a)  Attached hereto as Exhibit 66 (a) and incorporated herein by this reference is a true
and correct copy of Pierce County Telecommunications Franchise Agreement with Click!

End Of Shook Declaration 12/12/19 Part 1

Shook Declaration 12/12/19 PART 2
Exhibits 67 to 67 (j)

39.  Attached hereto, as Exhibit 67 and incorporated herein by this reference are true and
correct copies of historical Public Service Magazine pages, related to the power struggles at the
time RCW 35.94 was written. These are examples of the Private Power Trusts’ Propaganda
efforts to oppose public power and the BONE BILL. I have downloaded these from the Internet.
Also included is historical information on efforts by public power to promote benefits of public
power, including a letter by Honorable Homer T. Bone, obtained from the Library of University

of Puget Sound. Now Attached as Exhibit 67 and incorporated herein by this reference is a true

and correct copy of Minutes of the Freeholders' Charter Commission November 10th, 1926.
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39. (a) Attached hereto, as Exhibit 67 (a) and incorporated herein by this reference are true

and correct copies of the 1942 photo of Hon. Homer T. Bone, from the Homer T. Bone papers at

the University of Puget Sound Collins Memorial Library, Archives & Special Collections.

39. (b) Attached hereto, as Exhibit 67 (b) and incorporated herein by this reference are true

and correct copies of Mr. Bone's Speech from 1932 from the Homer T. Bone papers at the

University of Puget Sound Collins Memorial Library, Archives & Special Collections.

39.(c)  Attached hereto, as Exhibit 67 (¢) and incorporated herein by this reference are true

and correct copies of, Bone, Honorable Homer Truett (1883 - 1970) HistoryLink.org Essay 5628

Available at: https://historylink.org/File/5628. also as archive: https://perma.cc/H3UT-Q56R

39.(d) Attached hereto, as Exhibit 67 (d) and incorporated herein by this reference are true

and correct copies of Public Ownership Magazine September - October 1924 Vol VL

39. (e)  Attached hereto, as Exhibit 67 (e) and incorporated herein by this reference are true

and correct copies of Pages from a Letter from the Acting Chairman of the Federal Trade

Commission in Response to Senate Resolution No. 83, Seventieth Congress, A Monthly Report

on the Flectric Power and Gas Utilities Inquiry. Filed with the Secretary of the Senate, October

15,1935

39. (f) Attached hereto, as Exhibit 67 (f) and incorporated herein by this reference are true

and correct copies of Public Service Magazine, January 1919, Notable cartoon appearing on page

30 of magazine.

39. (g) Attached hereto, as Exhibit 67 (g) and incorporated herein by this reference are true

and correct copies of Public Service Magazine, July 1919

39. (h) Attached hereto, as Exhibit 67 (h) and incorporated herein by this reference are true

and correct copies of Public Service Magazine, June 1919

39. (1) Attached hereto, as Exhibit 67 (i) and incorporated herein by this reference are true

and correct copies of Public Service Magazine, March 1920
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39.(3)  Attached hereto, as Exhibit 67 (j) and incorporated herein by this reference are true

and correct copies of Taunton Municipal Lighting Plant Home page, accessed December 1st

2019. Available at: http://www.tmlp.com/page.php?content=history#&panell-1 : also as

archived at : https://perma.cc/8VB7-ECVU

End Of Shook Declaration 12/12/19 Part 2

Shook Declaration 12-30-19
Exhibits 68 to 90

I, Mitchell Shook, declare as follows: I am a resident of Tacoma, ratepayer of Tacoma Public
Utilities, taxpayer to City of Tacoma, and customer of Click!, the municipal broadband
telecommunications system operated by Tacoma Public Utilities. I am an expert in matters
related to Click! Network and the ISP industry, having over 20 years of experience working with
Click!, and with other municipal open access systems, in my role as Founder and CEO of
Advanced Stream, an Internet Service Provider that operates on Click! Network. Over these 20
years I have obtained a tremendous amount of firsthand knowledge about Click! I am over the
age of eighteen, competent to testify in this matter, and make this declaration on my own

personal knowledge.

1. I consistently monitor Click!’s financial statements, on a monthly basis, and have done
so since January 2012. From my careful consideration and detailed understanding of Click!’s
financial information, which I have honed over these past 8 years in reviewing this information,
it is my understanding and estimation that Click! is earning about $4 million per year in profit
from its operations, when viewed as an enterprise, without the burden of unrelated governmental
“assessments.” My definition of “assessments are expenses unrelated to running the Click!
enterprise. These profits from Click! operations offset costs for constructing and maintaining a
network Tacoma Power requires for managing its power grid and substations. By sharing in
these costs, Click! saves the electrical utility money. If called to testify, I can clearly show that

Click! pays more than its fair share of such costs and taxes.
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2. Click! has always been organized as separate entity, or Department, with its own General
Manager and employee organization structure and Organization Chart. The City Finance
Department prepares, and tracks Click!’s income and expenses separately, producing a monthly
and annual “Operational Summary.” It never breaks out the financial numbers, tracking the
performance of any other Tacoma Power divisions. I believe this is more evidence of the fact
Click! provides a unique utility service and is a separate system. I have witnessed many
examples of Click!’s telecommunications products being recognized, offered and operated as a
separate utility within TPU. Click! has its own customer marketing and billing programs,
separate from Tacoma Power and Tacoma Water. Click!’s customer service, customer care and
payments center is provided separately from the TPU utility services, at a different counter,
inside the lobby of TPU. Click! is even more separate than Tacoma Water and Tacoma Power,
who share a common payment counter.

In addition to wholesale telecommunication service, TPU also provides wholesale water and
power services. In 2018, TPU’s annual report showed wholesale power revenue of $47 million
and wholesale water revenue of $3,253,029 in 2018. I have provided pages from the annual
reports as in my Exhibit 75, below.

3. Through my many public records requests, related to Click!’s financial statements, |
have uncovered documentation that shows, in the most recent biennium, Click! was burdened
with an allocation of $2.7 million in “assessments,” that appear as expenses on Click!’s operation

summaries, but are not directly related to the provision of Click!’s telecommunications services.

4. In 2015, the cost allocation formulas, that distributes the direct operational, maintenance
and capital costs for the network, between Tacoma Power and Click!, were revised. This resulted
in shifting costs from Tacoma Power onto Click!. Previously there was an approximate 75% to
25% split of costs, with Click! paying the 75% portions, but that changed in 2015, to a higher
94% burden on Click!. The current ratio for sharing these costs remains at 94% for Click! and

6% to Tacoma Power. The 2015 change in allocation formulas resulted in an additional $5.7
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million in annual expenses being shifted onto Click! beginning in 2015. That $5.7 million

number was reported in the TPU annual report for 2015.

5. The need for Broadband is generally increasing, in Tacoma and worldwide. Click! users
are transmitting more data, year over year. Click!’s revenue from broadband services is
increasing. For example, in October 2017, Click! generated $695,919 in Data Transport and
Broadband revenues, increasing to $768,573 in 2018. I have provided the Operations Summaries
for Oct 17, and Oct. 18, below as Exhibit 76. Since 2015. Click! has returned to profitability,
even with the unrelated interdepartmental “assessments” under governmental accounting
methods, and even with the onerous 94% allocations from the 2015 allocation formulas
adjustments. Additionally, it is my understanding that these formulas unfairly allocated general
government’s costs onto Click!, since I-NET pays no share of the costs for maintaining TPU’s
network, while I-NET uses 36 strands of backbone fiber, and Click!, only uses 12 strands. Yet,

Click! suffers the burden of a 94% allocation.

6. It is also my understanding that these formulas and policies were put in place by Director
Gaines in 2015 and had the result of disparaging Click!’s performance. I was at the meetings,
where these were policies were implemented and also, later, when the financial results they
produced were presented to City policy makers. The Director was later fired, after caught
including unauthorized “inferred debt” expenses that concocted Click!’s “losses.” The Director
used these losses to support his plan to negotiate a transfer of Click! to a private company, Wave
Broadband, without City Council’s prior approval for such negotiations. Mr. Gaines presented
those (“his”) “losses” to the media and to City Council, as if they were in fact real, and used
them to support of his personal efforts to dispose of to Click!. The financial numbers were not
accurate or real numbers. They were not produced by the City Finance Department. I was a

firsthand witness to these presentations and the consequences.

7. After Director Gaines was fired, more information about his actions came out. In a 2019

podcast interview, TPU Board Member Bryan Flint, described Director Gaines accounting
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methods, and the Director’s attempts to disparage Click!, by saying the Director had added in
“everything and the kitchen sink” to make the numbers look bad. As a board member of TPU, I
consider Mr. Flint’s statements to be the admission of a party-opponent. I posted a video of

Board Member Flint’s comments on YouTube, available here: https://youtu.be/8atnBaxI1Rk .

8. Tacoma City Council Member Ibsen, in a public meeting, compared Director Gaines’
actions to those of a “dishonest cashier” stealing from the register. As he is a City Council
Member, I consider Mr. Ibsen’s statements to be the admission of a party-opponent. I made a
short video of that statement and posted it on YouTube, available here:

https://youtu.be/Vi7fA_dmqcU.

9. It is my understanding and firm belief, based on a wide range of firsthand experiences
and evidence I have obtained over many years, evidence much to extensive to list here, that a
conspiracy indeed exists to destroy Click! Network and thereby eliminate municipal competition
from the broadband market in Pierce County. That evidence is beyond the scope of this case, but
worth noting, since it explains the reason why this case is here in the first place. If called on to
explain this, I could easily testify for several days about the nature of the conspiracy, and provide
my extensive firsthand evidence, which is in my possession, related to the scheme and the
financial shenanigans to discredit Click!. This scheme, I should mention, extends to the
backroom RFI process that has led to the privatization plan now before this Court. That process
was particularly tainted by the inclusion of a sham bidder, Yomura Fiber, which my research and
evidence reveals was not a real company with any capability or experience relevant to the RFI
process; yet, City staff falsely represented to policymakers that Yomura as a bonified entity and

viable finalist in the process.

10. I also know that influential, powerful, local political and private interests have conspired
to destroy Click! for the benefit of their friends, who are in private competition with Click!’s
municipal system, or similar systems now formed, and being formed, across our county. One
example is Michael Crowley, a former mayor of Tacoma, who has opposed Click! for many
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years. He has told me of his opposition. He is one of the Plaintiffs in the Coates v City of Tacoma
case that attempted to shut Click! down. Mr. Crowley is friends with Leo Hindery, a powerful
and influential cable industry pioneer. Mr. Hindery told me, in a personal phone call in 2015, of
his opposition to Click! and public broadband generally. Mr. Hindery is well known to have
opposed Click!, since before its creation. I spoke with Mayor Ebersol about the incident of Mr.
Hindery coming to the Mayor’s office and begging the Mayor to stop the creation of Click!
Network. Mayor Ebersol confirmed the visit to his office, and Mr. Hindery’s intense opposition
to Click! at the time of its creation. Mr. Hindery was the president of TCI at the time, the
incumbent cable company in Tacoma, which later became Comcast in Tacoma. Municipal
competition represented a real threat to their business prospects. Mr. Steve Klein, who was
Tacoma Power Superintendent during the planning, creation and construction of Click!, and is
often referred to as the “Father of Click! Network™ has confirmed my views and understanding
these events on page 8 in his Sept. 26, 2017 deposition taken by David Jurca in connection with
the Coates case. I have provided the pertinent pages of that deposition below, as Exhibit 74. In
this deposition, Mr. Klein refers to the fact that he is sometimes considered the “Father of Click!

Network.”

11.  In 2016, City Policy Makers declared they were unanimously committed to Click! and
decided to go “All In”, with TPU Board Resolution U-10879, passed on Sept 28, 2016.
Subsequently, recognizing that Click! had never been properly audited, as an enterprise, and
citing great uncertainty over the numbers, the City Council voted to conduct and audit, in
Resolution 39577; but, that audit was never conducted or completed. At a City Council meeting
in March 2019, Council Member Blocker asked City Attorney Fosbre why the audit had not been
done. Mr. Fosbre responded by explaining that the audit could show losses greater than expected,
which would be harmful to the City’s defense in a lawsuit against the, Coates v. Tacoma (2017),
which was brought by Rate Payers seeking relief under the accountancy act. I consider this an
admission of a party opponent and have posted those comments on YouTube. I also consider this
another example of the fraud and bad faith surrounding City staff’s efforts to disposing of the
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system. Determining the proper value of the system, is an obvious step in disposing of any
municipal asset. The exchange between Council Member Blocker and the City Attorney occurs

at 47 seconds into this video: https://voutu.be/s2z0qqlL.CT4M

12. It is my understanding that the Coates v. Tacoma, lawsuit, was a primary reason for
policymakers to initiate the RFI process, and seek information on alternative paths forward for
Click!. City Council’s concerns over potential harm, represented by this lawsuit, was cited in the
TPU Resolution U-10988 and Council Resolution No. 39930, which canceled the All In Plan. It
is my understanding that the decision to pursue privatization of Click! Network was not based on
any financial information, since no audit has ever been done to resolve the great concerns that
were cited in the Audit Resolution 39577. No appraisal of the business has ever been completed,
nor any evaluation of the market value of the Click! brand. The Click! brand was heavily
promoted in the community for the past 20 years. In my estimations, the sponsorships, events

and marketing budgets for these promotional efforts amounted to millions of dollars.

13. In the Coates v Tacoma Case, Pierce County Superior Court 17-2-08907-4, the City’s
Attorney, Kari L. Vander Stoep, sought a Stay to prevent immediate enforcement of a partial
summary judgment against the city in Superior Court. That Motion For Entry Of Cr 54(8)
Findings And Final Judgment(S) And A Stay Of Litigation Or New Trial Date was filed on
March 2, 2018. It asked the Court to stay enforcement of the court’s Order until the City's appeal
has run its course. In the Proposed Findings attached to that motion, at Finding #8, there was this
statement: “8). Given the magnitude of the issues in dispute and the ultimate outcome's effect on
the City, Tacoma Power, and Click customers, the Court should also stay enforcement of the
judgment on its Order until the City's appeal has run its course. If City were forced to promptly
shut down Click, there would be an immediate negative impact on Click's customer base, which
includes elderly, low-income, governmental, and student users who would suddenly be without
service. In addition, Click would lose all of its customers, employees, and goodwill.” It is my

understanding that the potential shutting down of Click!, described in this motion, compelled
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Council to pursue the privatization of Click! Network. My understanding is that privatization
represented a sort of “lifeline” for Click! and the customers, to avoid the dire outcome described

in the City’s March 2, 2018 Motion.

14. It is my understanding that the City has never done a product line profitability analysis of
Click! and has no idea if Click! is profitable or not. At the September 9", 2019 oral argument in
the Coates v. Tacoma case, Ken Masters, the attorney representing the City was asked by the
Court if there were any disputed issues. Mr. Masters stated that losses were a disputed issue. The
City won the appeal in the Coates case, so the issue of Click! profitability was never resolved by

the case.

15. I participated in the RFI process and submitted the requested “information,” essential
advising the City to “Stay the Course,” do an audit and collaborate with Pierce County to expand
the network. There was no indication the City was looking for someone to completely take over
the operation of Click! under a total privatization scheme. City officials, and their consultant,
JoAnne Hovis, sought my advice on the best direction forward for Click!, and I provided my
input into that process. The process was identified as an RFI/Q, there was no mention of a “P” or
an “RFP.” The RFI/Q indicated that an RFP might be issued in the future. It was not apparent to
me that City staff was seeking a proposal to take over the enterprise. I was not aware the City
was selling Click!. Michaele Lafreniere, who attended the meeting with me, where I presented
my RFI response has signed a declaration saying that he also was unaware the City was
attempting to sell Click! or soliciting offers for its acquisition. In my opinion there has was no
bidding for Click! and the present privatization agreement cannot possibly represent fair value
with a bidding process. There has certainly been no sealed bids or RFP since the surplus
resolutions were passed declaring Click! as surplus. The process was particularly tainted by a
fraudulent misrepresentations. Once example is Click!’s annual revenues in the RFI. The RFI
indicated that Click! only had $2.2 Million a year in annual revenue, when the actual amount is

ten times that amount. This is more one example of City bad faith in pursuing a legitimate offer
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or valuation of the System. Another example is that the RFI indicated, on page 5, under the
Network Overview section, that Click! has been allocated 12 fiber strands in TPU’s 180-count
network backbone, using eight strands for the HFC network and four strands for commercial
broadband services, yet the final IRU is set to convey 108 strands. Another example of the
fraudulent process is the fact that the IRU waves all pole attachment charges, as I cited for the
Court in my Shook Decl. 11/1/19, Ex. 29 Pg. 115/2156. This fact, that there were no pole
attachment charges, was not disclosed to me. As a participant in this RFI process the fact all the
strands of fiber were being considered for conveyance, and no pole attachment charges were
expected, would have been important to know. This important information was not disclosed.
Further evidence of the conspiracy is the fact that I was never informed City would violate its
own Resolution, which I included in my Declaration, Shook Decl. 12/12/19, Ex. 32. Pg. 1, Ln.
20, confirming the City understood and resolved that a public vote over disposal of municipal
utility assets was required under the City Charter. In responding to the RFI, I detrimentally relied
on the City’s assurance of a public vote. Knowing the popularity of the System, there is no
chance such a vote would ever pass at the ballot. Click! is loved by the community, as shown by
the City’s own many surveys.
16. Attached hereto as Exhibit 68 and incorporated herein by this reference is a true and
correct copy of the American Public Power Association article, Multiservice utilities: A one-stop

shop for communities. As downloaded by me, As seen 12/17/19, Available at:

https://www.publicpower.org/periodical/article/multiservice-utilities-one-stop-shop-communities

; also archived at: https://perma.cc/FCJ3-XS9U

17. Attached hereto as Exhibit 69 and incorporated herein by this reference is a true and correct
copy of 1.) an Article from the Institute for Local Self Reliance: Comcast Spends Big on Local
Elections: Would Lose Millions in Revenue from Real Broadband Competition, also 2.) Broad-
Banned: The FCC’s Preemption Of State Limits On Municipal Broadband Emory Law Journal,
Vol. 68:407; also, 3.) a Law Review article, Measuring Monopsony: Using The Antitrust
Toolbox William & Mary Law Review Vol. 57:299, also copies of Comcast Time Warner
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Merger press releases, also a U.S. Dept. of Justice Press Release on Comcast -Time Warner

Merger. Now Attached as Exhibit 69 and incorporated herein by this reference is a true and

correct copy of an Article from the Institute for Local Self Reliance: Comcast Spends Big on

Local Elections: Would Lose Millions in Revenue from Real Broadband Competition, as

downloaded by me and last seen 12/17/19. Available at:

https://muninetworks.org/sites/www.muninetworks.org/files/2017-11-comcast-fort-collins-

seattle-competition-policy-brief.pdf : also, archived at: https://perma.cc/6DQX-CON7

17 (a).  Attached hereto as Exhibit 69 (a) and incorporated herein by this reference is a true

and correct copy of Broad-Banned: The FCC’s Preemption Of State Limits On Municipal

Broadband Emory Law Journal, Vol. 68:407: 17. (b)

17. (b), Attached hereto as Exhibit 69 (b) and incorporated herein by this reference is a true

and correct copy of the a U.S. Dept. of Justice Press Release on Comcast -Time Warner Merger.

I downloaded this from the U.S. Dept. of Justice’s website, last seen 12/17/19 and Available at:

https://www.justice.gov/opa/pr/comcast-corporation-abandons-proposed-acquisition-time-

warner-cable-after-justice-department: also. I saved an archived copy at:

https://perma.cc/6SM8-5DJK

17 (). Attached hereto as Exhibit 69 (c¢) and incorporated herein by this reference is a true

and correct copy of a Comcast Press Release from 2014, which I downloaded this from

Comcast’s website on 12/17/19 from this URL: https://www.cmcsa.com/news-releases/news-

release-details/comcast-and-charter-reach-agreement-divestitures : also, my archived copy at:

https://perma.cc/C475-NGNX

17 (d).  Attached hereto as Exhibit 69 (d) and incorporated herein by this reference is a true

and correct copy of William & Mary Law Review: Measuring Monopsony Vol. 57 | Issue 1 2015

17. (e) . Attached hereto as Exhibit 69 (e) and incorporated herein by this reference is a true

and correct copy of Baller Stokes article on: State Restriction on Community Broadband
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Services or Other Public Communications Initiatives - July 1, 2019 as seen 12/17/19 and

available at: http://www.baller.com/wp-content/uploads/Baller-Stokes-Lide-Annual-Federal-

Compliance-Memo-July-2019-1.pdf . also my archived copy available at:

https://perma.cc/5VSE-BX85

18. Attached hereto as Exhibit 70 and incorporated herein by this reference is a true and correct

copy of a paper: Creating Capacity And Competition In Broadband Telecommunications: The

City Of Tacoma's Initiative, by Dr. William H. Baarsma, University of Puget Sound, School of

Business & Public Administration & Dr. Ross Singleton Department of Economics University of

Puget Sound, April 2000. https://perma.cc/RW4U-CFTX, also a Seattle Times Article from

March 17th, 1997, by staff reporter Robert Nelson. Now Attached as Exhibit 70 and

incorporated herein by this reference is a true and correct copy of a paper: Creating Capacity

And Competition In Broadband Telecommunications: The City Of Tacoma's Initiative, by Dr.

William H. Baarsma, University of Puget Sound, School of Business & Public Administration &

Dr. Ross Singleton Dept. of Economics University of Puget Sound, April 2000. Archived copy

available at. https://perma.cc/RW4U-CFTX. Including Mayor Baarsma’s signed certification of

authenticity that the attached exhibit is a true and correct copy of what it purports to be.

18. (a).  Attached hereto as Exhibit 70 (a) and incorporated herein by this reference is a true

and correct copy of a Seattle Times Article: Tacoma Decides to build its own Network (1997)

seenon, 12/18/2019. at:

https://archive.seattletimes.com/archive/?date=19970317&slug=2529195 . also archived at:

https://perma.cc/ZS6V-7TYG .

19. Attached hereto as Exhibit 71 and incorporated herein by this reference is a true and
correct copy of a Click! Network Financial Performance Review by Price Waterhouse Cooper,

from April 2000. As provided to me by Defendant in a public records request.
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20. Attached hereto as Exhibit 72 and incorporated herein by this reference is a true and correct
copy of U-10988 related to the RFI for Click! Network, also a copy of Advanced Stream’s RFI

response, “Stay The Course.” Now Attached as Exhibit 72 and incorporated herein by this

reference is a true and correct copy of Contract documents related to CTC and the preparation of

a Request for Information for Click! and citing Resolution U-10988 related to the RFI for Click!

Network

20 (a). Attached hereto as Exhibit 72 (a) and incorporated herein by this reference is a true

and correct copy of City of Tacoma, Tacoma Public Utilities Request for Information and

Qualifications for Partnership Arrangements for Tacoma Power's Click! Network

20 (b). Attached hereto as Exhibit 72 (b) and incorporated herein by this reference is a

true and correct copy of Advanced Stream’s RFI response, “Stay The Course.”

21. I have personally witnessed the Tacoma Public Utilities Board pass a resolution
purchasing a router that cost approximately $1 million dollars for Click! Network. Attached
hereto as Exhibit 73 and incorporated herein by this reference is a true and correct copy of the
minutes from TPU Board meeting of Oct. 26, 2016, where such a router was purchased. Now

included is a signed Certificate of the custodian of these records that the attached exhibit is a

true and correct copy of what it purports to be..

22, Attached hereto as Exhibit 74 and incorporated herein by this reference is a true and
correct copies of pages from TPU Power Superintendent’s Steve Klein’s September 26, 2017
Deposition, also, Mr. Klein’s Declaration from May 5, 1997, in support of City’s Reply Brief in
Case 96-2-09938-0, that approved the funding of Click!. Now Attached as Exhibit 74 and

incorporated herein by this reference is a true and correct copy of the Declaration of Steven J.

Klein in support of City's Reply, May 5. 1997. Case No 96-2-09938-0.

22.(a) Attached hereto as Exhibit 74 (a) and incorporated herein by this reference is a true

and correct certified copy of excerpts from the Deposition of TPU Power Superintendent, Steve
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Klein, from September 26. 2017, in the Pierce County Case No 17-2-08907-4, Coates v Tacoma,

and, an email from Yom Litsup confirming this is “already certified”.

22.(b) Attached hereto as Exhibit 74 (b) and incorporated herein by this reference is a true

and correct copies of Complaint for Declaratory, Injunctive, and Mandamus Relief — Title page

showing Michael Crowley as plaintiff — Coates v Tacoma

22.(c) Attached hereto as Exhibit 74 (¢) and incorporated herein by this reference is a true

and correct copies of Newspaper Article 2001 ATT: Don’t be like Tacoma by Joe Estrella, April

1st, 2001 last seen: 12/18/2019 available at: https://www.multichannel.com/news/att-dont-be-

tacoma-151797 also archived at: https://perma.cc/A63K-Z73K

23. Attached hereto as Exhibit 75 and incorporated herein by this reference are true and
correct copies of: ( 1.) a page from Click! Network Asset Study from 2013, that I obtained from
TPU through my public disclosure request. This page came from the Click! Asset and Expense
Allocations, 3/18/13 and was produced by Rates, Planning & Analysis (RPA) along with staff
members of Click! and Utility Technology Services (UTS) who performed a study of the assets
and expense allocations shared between Tacoma Power and Click! and a true and correct copy of
the System’s Capital Budget for the 2017-2018 biennium,;.; also, ( 2.) a Click! Network
Operations Update from February 2019, stating “FTTH trim out work installing 135 smart panel
covers at the “Napoleon” were completed and building 5 at “Orchard Street Apartments” had
micro ducts installed”; and also, ( 3.) Click! Network Operations Update from October 25, 2017,
with a statement related to “The Grand” Apartment building on page 1, disclosing “We used
41,000 feet of coax and 41,000 feet of CATS5-E to run 296 strikes into each unit along with
running 1,064 outlets specific to the interior of the units;” also, ( 4.) and finally, is a true and
correct copy, of a Click! Network Operations Update for March 27, 2018. Referring to “creating
records for HFC Distribution optical equipment assets in SAP. An individual record will be
created for each of the 8§14 optical devices from each of the four HFC hubs and the Headend.”
These documents were provided to me by the defendant thru my public record request. It is my
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understanding that a System of this size, if built today, would costs approximately $900 million;
also, over $200 MM was spent to construct the System; and, there remained $8,068,961 in
“book value” of existing capital assets remaining to be depreciated as of 12/31/2018. That
amount was provided to me by TPU in response to my public records request # T003054-
080119; also, I have included the wholesale water and power figures as pages 19 and 20. Now

Attached as Exhibit 75 and incorporated herein by this reference is a true and correct copy of

Attachment A to a May 12, 2015 Memorandum from Bill Berry, Rates, Planning and Analysis

Manager to Chris Robinson, Tacoma Power Superintendent. Subject: Click! Network Cost

Center Allocation Update. Click! Network Asset Study (2013) Page A-4 of Click Asset and

Expense Allocations 3/18/13.

23.(a) Attached hereto as Exhibit 75 (a) and incorporated herein by this reference are true

and correct copies of Click! Network Operations Update from February 2019

23. (b) Attached hereto as Exhibit 75 (b) and incorporated herein by this reference are true

and correct copies of 2019/2020 Tacoma Power Capital Budget

23.(c) Attached hereto as Exhibit 75 (¢) and incorporated herein by this reference are true

and correct copies of Click! Network Operations Update from October 25, 2017

23.(d) Attached hereto as Exhibit 75 (d) and incorporated herein by this reference are true

and correct copies of Click! Network Operations Update for March 27, 2018

23. (e) Attached hereto as Exhibit 75 (e) and incorporated herein by this reference are true

and correct copies of 2018 Tacoma Power and Water Superintendent’s report — Wholesale

24, Attached hereto as Exhibit 76 and incorporated herein by this reference are true and
correct copies of the Click! monthly Operational Summary for August, Sept. and Oct. 2019.
Also, Oct. 2018, for comparison. On the August summary, I have included the purple arrows and
comments for emphasis and explanation to represent my understanding of these statements. |
have carefully reviewed these monthly statements for many years and conducted hundreds of

public record requests to obtain the underlying material that comprises these Operational
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Summaries; also, a screen shot of the Purple Perks Program for Click! Customers. Now Attached

as Exhibit 76 and incorporated herein by this reference is a true and correct copy of Click!

monthly Operational Summary for August 2019, as obtained from the City of Tacoma webpage,

at https://www.cityoftacoma.org/government/city departments/finance/financial_reports , also as

a permalink. available at: https://perma.cc/638F-570Q9

24 (a). Attached hereto as Exhibit 76 (a) and incorporated herein by this reference is a true and

correct copy of the Click! monthly Operational Summary for Sept., 2019. Last accessed

10/29/19, Available here:

https://www.cityoftacoma.org/UserFiles/Servers/Server 6/File/cms/Finance/Financial Reports/

Monthly/09 19Power.pdf, also Available at archive version: https://perma.cc/6G5D-3BZP .

24 (b). Attached hereto as Exhibit 76 (b) and incorporated herein by this reference is a true

and correct copy of the Click! monthly Operational Summary for Oct. 2019. Available at my

archived version https://perma.cc/2WLX-T9E6 : Also, for a year over year comparison, [ in this

exhibit, I have also provided a true and correct copy of the Click! monthly Operational Summary

for October, 2018.

24 (c). Attached hereto as Exhibit 76 (¢) and incorporated herein by this reference is a true

and correct copy of a screenshot I took of the Purple Perks Program for Click! Customers.

Available at my archived version, https://perma.cc/758H-BJ7U .

25. Attached hereto as Exhibit 77 and incorporated herein by this reference are true and
correct copies of pages FCC’s Connecting America: The National Broadband Plan adopted Mar.

15, 2010. As seen on my visit, on 12/18/2019, which was available then at:

https://transition.fcc.gov/national-broadband-plan/national-broadband-plan.pdf : and I preserved

an archive copy, available at: https://perma.cc/UY85-MVOX .

26. Attached hereto as Exhibit 78 and incorporated herein by this reference are true and

correct copies of documents explaining the Herfindahl-Hirschman Index (“HHI”). This is a
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report by Adil Abdela and Marshall Steinbaum "The United States has a Market Concentration

Problem." I have provided this to explain the Herfindahl-Hirschman Index (“HHI”). This is as [

downloaded it on: 12/18/2019. as then available at: https://rooseveltinstitute.org/wp-

content/uploads/2018/09/The-United-States-has-a-market-concentration-problem-brief-final.pdf ,

I saved an archive copy, available at: https://perma.cc/4ZFY-J5RX .

26. (a). Attached hereto as Exhibit 78 (a) and incorporated herein by this reference are true and

correct copies of FTC and DoJ horizontal merger guidelines Issued: August 19. 2010: as |

downloaded it on: 12/18/2019. as then available at:

https://www.justice.gov/sites/default/files/atr/legacy/2007/08/14/hmg.pdf : I saved an archive

copy, available at; https://perma.cc/4EBT-9HES .

27. Attached hereto as Exhibit 79 and incorporated herein by this reference are true and
correct copy of a Letter Agreement for the Salishan Demand Response Water Heater Project.

The project operated over Click! Network’s DOCSIS telecommunication plant.

28. Attached hereto as Exhibit 80 and incorporated herein by this reference are true and
correct copy of Honorable Homer T. Bone Letter on Power Struggles -as published in the

Congressional Record. This was published in 1944. I have also provided enlargements of

Exhibit 80, for ease of reading. Also, I have included addition papers related to Honorable Judge

Bone, and these are individually identified in sub-parts of this paragraph under Exhibit 80 (a)

through Exhibit 80 (c)

28 (a).  Attached hereto as Exhibit 80 (a) and incorporated herein by this reference is a true

and correct copy of a July 1. 1926 Honorable Homer T. Bone’s letter from Judge Bone’s

personal papers. This is the “Thorne Interview” and was obtained by me during my personal visit

to the Collins Library at the University of Puget Sound ,Archives & Special Collections room, in

2019. . A description of the library's collection is available online, as last visited on December
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17, 2019 at: https://blogs.pugetsound.edu/collinsunbound/from-the-archives-homer-t-bone/ ,

also, my archived copy of this webpage is available at: https://perma.cc/QN5SX-HJBP .

28 (b).  Attached hereto as Exhibit 80 (b) and incorporated herein by this reference is a true

and correct copy of Honorable Homer T. Bone’s personal papers, showing a July 13th 1926

memo related to “Norwood Brockett.: as obtained by Mitchell Shook's personal visit to the

University of Puget Sound Collins Memorial Library, Archives & Special Collections room in

2019.

28 (c).  Attached hereto as Exhibit 80 (¢) and incorporated herein by this reference is a true

and correct copy of a memo from Hon. Homer T. Bone’s personal papers June 13th 1926. related

to George Vanderveer’s visit, as obtained by Mitchell Shook's personal visit to the University of

Puget Sound Collins Memorial Library, Archives & Special Collections room in 2019

29. . On July 5th, 2019 I visited the Washington State Law Library at the Temple of Justice
Building in Olympia, Washington looking for information related to the history of Chapter 35.94
RCW. On that day, with the expert assistance of Laura Edmonston, Deputy Law Librarian in the
Reference Section, I found the origins of RCW 35.94 in the Session Laws of 1917, specifically,
in House bill No. 337, entitled “Sale or Lease of Public Utilities Owned by Cities or Towns.”
The Bill was printed in Laws of Washington 1917, as Chapter 137, and became codified as
Remington’s Revised Statutes (“RRS”) 1917 ¢ 137 §§ 9512—14. Attached hereto and
incorporated herein by this reference as Exhibit 81, are true and correct copy of photos I took
that day of House bill No. 337, along with published version of RRS 1917 ¢ 137 §§ 951214,
and a photo of me at the table in the library with some of the many books associated with my
research that day, also a copy (photo) of a letter dated December 1, 1946, from the Code
Revision and Recompilation Committee, with the addition of a purple arrow and yellow
highlight, which I have added to point out the relevant language. The letter cites authority
granted to the Code Committee, under Chapter 252, Laws of 1943 and Chapter 233, Laws of
1945, specifically to: “propose and submit to the legislature changes and revisions of the general
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and permanent laws of the state.” Also, the Letter explains that the “revisors notes” associated
with this effort would have “three columns”, with the first column being “the section number of
the proposed code”, the second column being the “section or sections of Remington’s Revised
Statutes from which each new code section is derived.

The third column contains the catch-line of each section as set forth in the revision itself,
together with the revisor’s explanation in parenthesis of the “major changes made in the course
of revision.” (emphasis added).

This December 1st letter, cites an “inability to get paper” and indicates the “revision work”
would be published in two volumes, so part of it could be sent out and “give “maximum time,
preceding the next legislative session, for examination of the work done”.

Also attached are correct copies (photos) of the Binder of “Volume 2” displaying the words:
“Revised Code of Washington Titles 46-End; and, the cover of the Revisors Notes for Volume 2;
and, page 80-1 from the Revisors Notes for Volume 2 showing the “three columns™ as described
in the above mentioned December 1, 1946 letter; and; page 80-7 from the Revisors Notes for
Volume 2 with the columns related to Remington Revised Statutes (“RRS”) §§ 951214 “Sale
Or Lease Of Municipal Utilities,” including “column three” adjacent to RRS §9512 with the
“revisor’s explanation in parenthesis” containing the statement “Rewritten for brevity.”

Also attached are copies (photos) of the binder of the 1951 edition of the Revised Code of
Washington Volume 6 Title 79-91, and, a page from that publication showing the final results of
the recodification of Rem. Rev. Stat. 1917 ¢ 137 § 1; §9512 into RCW 80.48.010.

Also, I have included, for the Court’s convenience, Chapters 149 Laws of 1941, Chapter 252
Laws of 1943, Chapter 233 Laws of 1945, related to the establishment of the Code Committee.

Now Attached as Exhibit 81 and incorporated herein by this reference . On July 5th, 2019 1

visited the Washington State Law Library at the Temple of Justice Building in Olympia,

Washington looking for information related to the history of Chapter 35.94 RCW. All of the

following documents are individually identified in the sub-paragraphs 29 (a) through 29 (f)

below, which contain Exhibits 81 (a) to 81 (f). On that day. with the expert assistance of Laura
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Edmonston, Deputy Law Librarian in the Reference Section, I found the origins of RCW 35.94

in the Session Laws of 1917, specifically, in House bill No. 337. entitled “Sale or Lease of

Public Utilities Owned by Cities or Towns.”

The Bill was printed in Laws of Washington 1917, as Chapter 137, and became codified as

Remington’s Revised Statutes (“RRS”) 1917 ¢ 137 §§ 9512—-14. Attached hereto and

incorporated herein by this reference as Exhibit 81, are true and correct copy of an excerpt from

the Laws of 1965 which I understand is related to the History of RCW 35.94.040 Surplus Statute

-- these are the Session Laws History 1965 Ch 7, 1943 Ch 252, 1941 Ch 149 .

29 (a), Attached hereto as Exhibit 81 (a) and incorporated herein by this reference is a true

and correct copy of the State of Washington, Session Law 1945. Ch 233, pg 651.

29 (b), Attached hereto as Exhibit 81 (b) and incorporated herein by this reference is a true

and correct copy of photograph I took of the printed bills of the legislature 15th Session of the

House. House bill No. 337.

29 (c), Attached hereto as Exhibit 81 (c¢) and incorporated herein by this reference is a true

and correct copy of photographs I took the published version of RRS 1917 ¢ 137 §§ 9512—-14.

29 (d), Attached hereto as Exhibit 81 (d) and incorporated herein by this reference is a true

and correct copy (photo) of a letter dated December 1. 1946 from the Code Revision and

Recompilation Committee, with the addition of a purple arrow and vyellow highlight, which |

have added to point out the relevant language. It is my understanding that the letter cites

authority granted to the Code Committee, under Chapter 252, Laws of 1943 and Chapter 233,

Laws of 1945, specifically to: “propose and submit to the legislature changes and revisions of the

general and permanent laws of the state.” Also, the Letter explains that the “revisors notes”

associated with this effort would have “three columns”, with the first column being “the section

number of the proposed code”, the second column being the “section or sections of Remington’s

Revised Statutes from which each new code section is derived.
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It is my understanding that The third column contains the catch-line of each section as set

forth in the revision itself, together with the revisor’s explanation in parenthesis of the “major

changes made in the course of revision.” (emphasis added).

It is my understanding that This December 1st letter, cites an “inability to get paper” and

indicates the “revision work” would be published in two volumes, so part of it could be sent out

and “give “maximum time, preceding the next legislative session, for examination of the work

done”. Also attached is a correct copies (photos) of the Binder of “Volume 2” displaying the

words: “Revised Code of Washington Titles 46-End;

29 (e), Attached hereto as Exhibit 81 (e) and incorporated herein by this reference is a true and

correct copy of photographs of pages from the Revisers Notes for Volume 2, related to

Remington Revised Statutes (“RRS”) §§ 951214 “Sale Or Lease Of Municipal Utilities,”

including “column three” adjacent to RRS §9512 with the “reviser’s explanation in parenthesis”

containing the statement “Rewritten for brevity” on Page 80-7: and, the cover of the Revisors

Notes for Volume 2: and, page 80-1 from the Revisors Notes for Volume 2 showing the “three

columns” as described in the above mentioned December 1, 1946 letter; and; page 80-7 from the

Revisors Notes for Volume 2 with the columns related to Remington Revised Statutes (“RRS”)

§§ 951214 “Sale Or Lease Of Municipal Utilities,” including “column three” adjacent to RRS

§9512 with the “revisor’s explanation in parenthesis” containing the statement “Rewritten for

brevity.”

29 (f), Attached hereto as Exhibit 81 (f) and incorporated herein by this reference is a true and

correct copy of photographs of the Revised Code of Washington Volume 6 1951 Edition

Showing Chapter 80.48 RCW : and, a photo of me at the table in the library with some of the

many books associated with my research that day. Also attached are copies (photos) of the binder

of the 1951 edition of the Revised Code of Washington Volume 6 Title 79-91. and. a page from

that publication showing the final results of the recodification of Rem. Rev. Stat. 1917 ¢ 137 § 1;

§9512 into RCW 80.48.010.
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It was also my intention to include, for the Court’s convenience, Chapters 149 Laws of 1941,

Chapter 252 Laws of 1943, Chapter 233 Laws of 1945, related to the establishment of the Code

Committee. But those documents were inadvertently left out of my December 30 2019

Declaration and are available online.

30. Attached hereto as Exhibit 82 and incorporated herein by this reference is a true and
correct copy of my Email to Council, informing them of failure to follow surplus process, along

with the surplus information from Duvall’s surplus of property under RCW 35.94.040.

31.  Attached hereto as Exhibit 83 and incorporated herein by this reference is a true and
correct copy of Click!s website as taken from the Wayback project. I personally saw these pages

at the time they were live, and they are correct representations of Click!’s site at that time.

32. Attached hereto as Exhibit 84 and incorporated herein by this reference is a true and
correct copy of City of Tacoma’s MOTION to STAY in Coates Mar. 2 18 Order -Shut It Down.
Case No.17-2-08907-4

33.  Attached hereto as Exhibit 85 and incorporated herein by this reference is a true and

correct copy of Tacoma City Council Ordinance 26141., to which I have attached a Certificate. It

includes the attached Organization Chart.

34. The 12/12/19 Declaration of Tenzin Gyaltsen, Mr. Gyaltsen erroneously indicates, in 9
12 and 13, that there are three ISPs operating over Click! Network, when in fact there are
currently only two independent ISPs, Advanced Stream and Rainier Connect, operating over
Click! Network. Net Venture was an ISP, but their website was taken down when Rainier
Connect acquired operational control of Net Venture in 2015. Click! is aware of this
combination. Attached hereto as Exhibit 86 and incorporated herein by this reference is a true
and correct copies of screenshots from Rainier Connects website announcing the consolidation

and a letter sent by Tenzin Gyaltsen to Net Venture in October 2015, regarding this issue.
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35.  Attached hereto as Exhibit 87 and incorporated herein by this reference is a true and

correct copies of page from King County’s Utility Franchise Application page.

36. Attached hereto as Exhibit 88 and incorporated herein by this reference are true and
correct copies of the Complaint and other briefs and declarations in the 1996 and 1997 Superior
Court case that established Click! is a utility system. This is provided to support the estoppel
claim and further support the fact that Click! is a communications utility and municipal utility

property, not a service or asset of Tacoma’s general government. Now Attached as Exhibit 88

and incorporated herein by this reference is a true and correct copy of Superior Court Pierce

County Case No. 96-2-09938-0. City of Tacoma v The Taxpavers and Ratepayers of the City of

Tacoma. Complaint for Declaratory Judgement

36. (a)  Attached hereto as Exhibit 88 (a) and incorporated herein by this reference are true

and correct copies of November 6th 1996. Memorandum in Support of City's MSJ Superior

Court Pierce Co. No. 96-2-09938-0. City of Tacoma v The Taxpayers.

36. (b) Attached hereto as Exhibit 88 (b) and incorporated herein by this reference are true

and correct copies of November 6th 1996. Declaration of Jon Athow in Support of MSJ Superior

Court Pierce County Case No. 96-2-09938-0. City of Tacoma v The Taxpayers.

36. (¢)  Attached hereto as Exhibit 88 (¢) and incorporated herein by this reference are true and

correct copies of December 3rd, 1996. Defendants' Responsive Memorandum in Opposition to

City of Tacoma's MSJ Superior Court Pierce County Case No. 96-2-09938-0. City of Tacoma v

The Taxpayers and Ratepavers of the City of Tacoma.

36. (d) Attached hereto as Exhibit 88 (d) and incorporated herein by this reference are true

and correct copies of December 13th, 1996. Order Granting City of Tacoma's MSJ Superior

Court Pierce County Case No. 96-2-09938-0. City of Tacoma v The Taxpayers and Ratepayers

of the City of Tacoma. This is Certified by the fact it is also included in Defendant’s Sloan

Declaration of 11/22/19. Exhibit E. or Page 99/506.
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36. (e)  Attached hereto as Exhibit 88 (e) and incorporated herein by this reference are true

and correct copies of April 14th 1997. Memorandum in Support of City of Tacoma's MSJ

Superior Court Pierce County Case No. 96-2-09938-0. City of Tacoma v The Taxpayers.

36. ()  Attached hereto as Exhibit 88 (f) and incorporated herein by this reference are true

and correct copies of April 14th, 1997 Memorandum in Support of City of Tacoma's MSJ

Superior Court Pierce County Case No. 96-2-09938-0. City of Tacoma v The Taxpayers.

36. (2) Attached hereto as Exhibit 88 (g) and incorporated herein by this reference are true

and correct copies of April 14th, 1997. Second Declaration of Jon Athow in Support of MSJ

Superior Court Pierce County Case No. 96-2-09938-0. City of Tacoma v The Taxpayers.

36. (h) Attached hereto as Exhibit 88 (h) and incorporated herein by this reference are true

and correct copies of May 9th, 1997. Defendant's Responsive Memorandum in Opposition to

City of Tacoma's MSJ Superior Court Pierce County Case No. 96-2-09938-0. City of Tacoma v

The Taxpayers and Ratepavers of the City of Tacoma. Hearing Date:

36. () Attached hereto as Exhibit 88 (i) and incorporated herein by this reference are true

and correct copies of May 5th, 1997 City of Tacoma's Reply Brief Superior Court Pierce County

Case No. 96-2-09938-0. City of Tacoma v The Taxpayers and Ratepayers of the City of Tacoma.

This is also included in Defendant’s Sloan Declaration of 11/22/19. Exhibit E. pg. 102/506.

36. (i) Attached hereto as Exhibit 88 (j) and incorporated herein by this reference are true

and correct copies of May 5th, 1997 Declaration of Steven J. Klein in Support of City's Reply

Superior Court Pierce County Case No. 96-2-09938-0. Tacoma v Taxpavers of Tacoma.

36. (k) Attached hereto as Exhibit 88 (k) and incorporated herein by this reference are true

and correct copies of May 9th, 1997 Order Granting City of Tacoma's MSJ-Superior Court

Pierce County Case No. 96-2-09938-0. City of Tacoma v The Taxpayers Tacoma. Also, this is

included in twice in Def.’s Sloan Decl. of 11/22/19. Exhibit F, pg. 109/506.
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36. (L) Attached hereto as Exhibit 88 (L) and incorporated herein by this reference are true

and correct copies of December 9th 1996 City of Tacoma's Reply Brief- Superior Court Pierce

County Case No. 96-2-09938-0. City of Tacoma v The Taxpavers of the City of Tacoma.

37. Attached hereto as Exhibit 89 and incorporated herein by this reference is a true and

correct copies of Tacoma City Charter Article 4 -UTILITIES.

38. Attached hereto as Exhibit 90 and incorporated herein by this reference is a true and
correct copy of Coates v Tacoma MPSJ ON Motion on Remedy. Case No. 17-2-08907-4.

Edward E. (Ted) Coates; Michael Crowley; Mark Bubenik v City of Tacoma.

38. (a) Attached hereto as Exhibit 90 (a) and incorporated herein by this reference is a true

and correct copy of Superior Court Pierce County Case No. 17-2-08907-4. Edward E. (Ted)

Coates; Michael Crowley;, Mark Bubenik v City of Tacoma. [Proposed] Order Granting

Defendant's Motion for Partial Summary Judgment on the Nature of Any Mandamus Relief

39. If the proposed privatization of Click! Network is allowed to proceed; it is my
understanding that my company, Advanced Stream will be forced out of business and my
customers will be taken away by a direct competitor; also, that Advanced Stream’s proprietary
customer list would fall into the hands of Rainier Connect, the only other direct competitor on
Click! Network; also, Rainier Connect would be operating the System and setting Advanced
Stream’s rates; also, that this scenario allows Rainier Connect, a direct competitor, to run
Advanced Stream out of business and take Advanced Stream’s customers, monopolizing the
public’s broadband system for up to 40 years; also, that my customers could lose their Email
addresses and personal webspace, which we provide for them; and, their phone and other
essential services could be disrupted. Some of our customers are on medical equipment, like
heart monitoring devices. An interruption in services could be life threatening.

END OF 12/30/19 DECLARATION OF MITCHELL SHOOK
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CONLCUSION OF SHOOK’S MASTER DECLARAION

In this Mater Declaration I have organized, documented, authenticated and provided

certificates of authenticity for the essential Exhibits in my previous declarations, as cited herein.

I declare under the penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

DATED this 22" day of January 2020, at Tacoma, Washington.

Hi2 Sl

Mitchell Shook
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City of Tacoma

Declaration of Surplus Property (DSP)

To: Purchasing Division
From: Tacoma Power

Contact Name: Tenzin Gyaltsen

Date: 10/18/2019

Phone: 502-8763

X Declaration of Surplus Personal Property
] Declaration of Surplus Real Property
[] Declaration of Unusable Personal Property’

' Items that are broken, unusable, have no commercial, salvage, or donation value, and have no special disposal requirements (e.g., hazardous
metals), may be disposed by the owning department. Do not submit DSP Form to Purchasing for these items.

Description of Surplus Property

Describe Item or Attach List:
Address/Location of ltems:
Estimated Commercial or Resale Value:

See attached A1, A2, A3

See A1, A2, A3 and proposed

Fixed Asset #
Accounting (for costs/proceeds):
Cost Center: 551000

Aareements with Rainier Connect

Minimum Acceptable Bid:

SNA

General Ledger Acct:

I hereby certify the asset(s) listed have no further public use or the sale thereof is in the best interests of the City
+ and declare these items as surplus according to sections 1.06.272 through 1.06.278 of the Tacoma Municipal

Code. Items may be sold, transferred, donated or otherwise disposed of in accordance with the City's surplus

property policies and the Tacoma Municipal Code.

De:partrnent/Division Head Signature

City Manager or Director of Utilities (if over $200,000)

|

DISPOSAL REQUEST

(to be completed by department)

Requested Disposal Method(s):
] Intra City Transfer
Name of Department
[] Bid Solicitation (Formal / Informal)

[] Vehicle Auction (attach vehicle surplus form)

Specify Contract
[] Online Auction Service
(attach online auction surplus form)

[] Special Advertisement (attach advertisement)

Specify Newspaper
[_] Supplemental Mailing List (attach)
[] Website Posting

[ ] Online Auction

] Special Advertisement
i [] Contract Services

[] Salvage Services

[] Okay for Disposal

Date

Date

DISPOSAL ACTION

Internal Use Only — Purchasing Division
] Formal Bid No.

Resolution/Ordinance No.
- [J Informal Bid No.

[] Website Posting

] Intra-City Transfer
[] Donation
[] 2-Good-2 Toss

Date Advertised/Posted:
Sale Amount: $
Sold To: Name

Address

[] Special Disposal Requirements (e.g., environmental, ' Donated To: Name

regulatory)
[[] Salvage Services
Specify Contract
[] Donation
[] 2-Good-2 Toss
X] Other: Direct negotiation
[] Okay for Disposal:
APPROVED:

Procurement and Payables Manager

Declaration of Surplus Property (DSP) Form

Date

Address

[] Hold Harmless Release Received
Recipient is: [ ] Public Agency [ ] Non-Profit serving

[] General Public [] Employee

Accounting, if different from above:

241
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TACOMA PUBLIC UTILITIES

CERTIFICATE

I, Charleen Jacobs, do hereby certify that | am the Clerk of the Public Utility
Board of the City of Tacoma, and that record and maintain custody of the
official records and minutes of the Public Utility Board.

| further certify that the attached is a full, true, and correct copy of
Resolution U-11116 dated October 30, 2019.

In witness whereof, | have set my hand this 16 day of January 2020.

Charleen Jacobs

Clerk, Public Utility Board
Tacoma Public Utilities

City of Tacoma, Washington

Attachment

State of Washington
County of Pierce

Subscribed and sworn to before me this 16 day of January 2020.

= G?.iw,s\ow pbu:/;: 0?'
g :;;5; WOTARY Ll:;_% Deborah D. McLellan
7% ﬁ@'[\@ i 2 Notary Public in and for the
AN B ~ £ §;’ State of Washington, County of Pierce
g f/k*”"g“&%% \9;\\\ oF My commission expires 10-8-21
Wyt WA

\\\\ \\\“
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and efficiency for its electric system and to generate additional revenue through
new business lines (i.e., wholeszle internet, cable TV, etc.), and

WHEREAS the Board recommended that the City Council approve the
business plan, which it did through Resolution No. 33668, on April 8, 1897,
authorizing Tacoma Power to construct, control, and operate the HFC Network,
with the Board providing oversight and approval, and the City Council remaining
involved in major policy decisions, and

WHEREAS since its construction in the late 1990s, the HFC Network has
connected Tacoma Power’s distribution and transmission assets and enabled
automated meter reading and billing, distribution automation, and remote turn
on/turn off for electric customers, and

WHEREAS in 2004, Tacoma Power also established a pilot project
deploying as many as 16,000 Gateway Meters (Tacoma Power's name for its
initial smart meters) that relay information from its electric customers to Tacoma
Power headquarters via the HFC Network over coaxial cable connected to the
customer premises which interconnects with the fiber network, and

WHEREAS within four years following deployment of the gateway meters
Tacoma Power began experiencing substandard performance of the gateway
meters including: meter failures wherein Tacoma Power is unable to
communicate with the meler through the network, read failures wherein the
controller in the meter is not able to read the meter, and remote disconnect
failures, all resulting in: communications errors, failures to measure electrical
consumption, a failure rate of up to 100 meters per month, and increased costs
2019\Resolutions\Power\tJ-11116 Click! Surplus Property

-2- U-11116
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to replace defective meters, perform repairs, troubleshoot errors, and collect
meter data, and

WHEREAS by the mid-to-late 2000s, the electric utility industry began to
recognize that wireless technology would take the place of wired
telecommunications systems with respect to smart meter applications, and

WHEREAS as a result of the advances in the reliability and efficiency of
interconnecting meters wirelessly with the HFC Network and the substandard
and unreliable performance of the Gateway Meters, Tacoma Power has
terminated the Gateway Meter Program and ended service over the HFC
Network for all Gateway Meters, and

WHEREAS the Board has authorized agreements providing for the
installation and operation of licensed spectrum advance meters that will
interconnect wirelessly to that portion of the HFC Network allocated to Tacoma
Power and known and referred to as the Power Controf & Operations Network
(*PCON"), and

WHEREAS the “Excess Capacity of the HFC Network” is generally
comprised of: (i) coaxial cable, conduit housing only coaxial cable, conduit
installed for service drops (whether or not currently housing coaxial cable), and
coaxial cable service drops installed in the Click! Network service area, (ii)
specific strands cf fiber in the Tacoma Power fiber network that are not reserved
for current and future use by Tacoma Power for utility purposes, conduit housing
such fiber along routes that do not include reserved utility fiber, and excess
space in conduit housing such fiber and reserved utility fiber, (iii) electronic
2019\Resolutions\Power\U-11116 Click! Surpius Property
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equipment and related hardware installed in the HUB sites and in rights-of-way:;
and is defined as the “Tacoma Power Commercial System”, and is described in
more detail, in the draft proposed Indefeasible Right of Use Agreement attached
hereto as EXHIBIT “C”, and

WHEREAS certain inventory, equipment and vehicles allocated to Click
Network are described in EXHIBIT “A.1-3” attached hereto and are referred to as
the “Click! Assets”, and

WHEREAS Click! Network began providing cable television and wholesale
internet access services over the excess capacity in the HFC Network in 1898,
and since that time, technology and consumer demands have changed and
operational costs have significantly increased, and in response to these
challenges, the Board has studied different models for delivery of services, and

WHEREAS the Board retained CTC Technology & Energy, to develop an
analysis of business models as an alternative to the legacy business plan under
which Click! Network currently operates, which analysis was presented to the
Board and City Council at the January 23, 2018 joint study session, and

WHEREAS the Board on January 24, 2018, adopted Resolution U-10988,
pursuant to which the Board expressed its determination then, and re-affirms and
expands upon now, that while the 1997 business plan achieved many of the
functions envisioned for the HFC Network, the Excess Capacity of the HFC
Network and the inventory, equipment and vehicles allocated to Click! Network
are not needed now or in the future by Tacoma Power for utility purposes and
thus will not be updated or improved or utilized for utility purposes, and are
2019\Resolutions\Power\U-11116 Click! Surplus Property
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excess to the needs of Tacoma Power, and that the current Click! Network
business plan and the proposed all-in retail seivice business model will not
generate sufficient revenues to fully fund operational expenses and the costs of
capital improvements needed to maintain the Excess Capacity of the HFC
Network as a state of the art Network, and that it is prudent and necessary to
revise the business plan, and

WHEREAS through Resolution U-10988, the Board further rescinded its
approval of the all-in retail service business model, adopted 12 policy goals to be
maximized through the use and preservation of the Excess Capacity of the HFC
Network, directed the Public Utilities Director to work with the City Manager to
develop a plan to seek information, proposals or gualifications from interested
parties to determine whether the 12 policy goals could be achieved through a
collaboration and/or restructuring of Click! Network, and

WHEREAS the PUB and City Council, after review of multiple proposals
from third parties, directed the Public Ulilities Director to execute a letter
agreement with Rainier Connect tc enter into good faith, negotiation of
agreements through which: (1) the City, through Tacoma Power, will retain
ownership of ali of the existing HFC Network, (2) the capital and operating costs
of the Excess Capacity of the HFC Network will be borne by a third party,
(3) Tacoma Power will no longer provide cable television or wholesale internet
access or data transport services, and (4) Rainier Connect would use the Excess
Capacity of the HFC Network to provide breadband information services
consistent with the 12 policy goais adopted by the Board and City Council, and
| 2019\Resolutions\Powen\U-11116 Click! Surplus Property
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WHEREAS Tacoma Power, under the supervision of the Director and
Rainier Connect, have negotiated the draft proposed Click! Business Transaction
Agreement, attached hereto as EXHIBIT “B”, and the draft proposed Indefeasible
Right of Use Agreement, attached hereto as EXHIBIT “C”, that collectively
provides for the conveyance of the Click! Assets to Rainier Connect and provides
for Rainer Connect's use but not ownership of the Excess Capacity in the HFC
Network for the term, and pursuant to the terms and conditions of the
Indefeasible Right of Use Agreement, and

WHEREAS the consideration proposed to be paid by Rainier Connect for
conveyance of the inventory, equipment and vehicles described in EXHIBIT A1
is $294,742.98, as set forth in EXHIBIT A.1, the consideration to be paid by
Rainier Connect for the inventory and equipment described in EXHIBIT A.2 and
A.3, are the contractual obligations of Rainier Connect as set forth in
substantially the form of EXHIBIT “C” (Indefeasible Right of Use Agreement), and
the use of the Excess Capacity in the HFC Network is proposed to be granted to
Rainer Connect in consideration for the obligations of Rainier Connect as set
forth in the EXHIBIT “C”, including but not limited to, the annual payments of
$2,500,000 for year 1, $2,625,000 for year 2, $2,750,000 for year 3, $2,875,000
for year 4, $3,000,000 for year 5, and for each year after year 5, the annual
payment will increase to reflect the Consumer Price Index Increase as described
in Exhibit “C” , and

WHEREAS the proposed draft agreements include provisions ensuring,
among other things, that the use and operation of the Excess Capacity in the
2019\Resolutions\Power\U-11116 Click! Surplus Property
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HFC Network by the new operator will not interfere with, or jeopardize the safety
and security of Tacoma Power's continued use and operation of the Tacoma
Power Control & Operations Network or the City's use and operation of the
| Institutional Network, and
WHEREAS pursuani to TMC 1.06.273, the Tacoma Public Utilities
Director has recommended that the Board find that the disposal of the Click!
Assets and the grant of the indefeasible Right of Use of the Excess Capacity in
the HFC Network through a negotiated process with Rainier Connect, pursuant to
agreements in substantially the form of EXHIBITS “B” and “C”, are in the best
interests of Tacoma Power, and
WHEREAS it is advised that, as a condition of this proposed transaction
and in conformance with the provisicns of RCW 35.94.040, the Board find and
declare the Click! Assets and the Excess Capacity in the HFC Network surplus to
| the needs of Tacoma Power and the City, and
WHEREAS the Tacoma Public Utilities Director has certified, and Tacoma
Power recommends, that the Board find and declare that the Click! Assets and
the Excess Capacity in the HFC Network are not required for, and are not
essential to, continued public utility service or continued effective utility service,
and are surplus to the needs of Tacoma Power and to Tacoma Public Utilities,
and that the sale of the Click! Assets to Rainier Connect and the grant of a
Indefeasible Right of Use of the Excess Capacity in the HFC Network to Rainier
Connect through a negotiated disposition would be in the best interests of
Tacoma Power and the City, and
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WHEREAS although a declaration that an asset is surplus often proceeds

a decision to sell an asset, there is no requirement that a surplused asset be

2

sold, and the Board does not intend to recommend or approve for sale the
3
. Excess Capacity in the HFC Network, but rather the City through Tacoma

5 Power, will retain ownership of the entire HFC Network inclusive of the Excess

6 Capacity in the HFC Network to ensure that it has control over how the HFC

7 Network is used through the proposed agreements and to ensure that the entire
° HFC Network meets all security requirements and can continue tc meet the

12 needs of Tacoma Power, Tacoma Water, and Tacoma Rail, and

11 WHEREAS the Board, in consideration of the foregoing, the public

12 comments received during the public hearing of October 23, 2019, and prior

13 public meetings of the Board, the records and information on file with the Board,
14

and having been in all matters fully advised, finds that it is in the best interest of
15
. Tacoma Power and Tacoma Public Utilities, to make the following

47 determinations and recommendation to the City Council; Now, Therefore,

18 BE IT RESOLVED BY PUBLIC UTILITY BOARD OF THE CITY OF TACOMA:

19 Sec. 1. That the Click! Assets and Excess Capacity in the HFC Network, as
20 described in the recitals above, are not required for, and are not essential to,

Z continued public utility service or continued effective utility service, and pursuant to

23 applicable law, are properly declared surplus property and excess to Tacoma

24 Power's needs.

25 Sec. 2 That the sale of the Click! Assets and the grant of an Indefeasible

2 Right of Use of the Excess Capacity of the HFC Network to Rainier Connect,

2019\Resolutions\PowenU-11116 Click! Surplus Property
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through a negotiated disposition, is in the best interests of Tacoma Power, Tacoma

Public Utilities, and the City; and all applicable competitive bidding requirements

2
are hereby waived.
3
4 Sec. 3. Tacoma Power will seek City Council's approval of the Board’s

5 declaration herein that the Click! Assets and the Excess Capacity of the HFC

6 Network as described herein are surplus to the needs of Tacoma Public Utilities

7 and a declaration that the same are surplus to the needs of the City of Tacoma.
8
Sec. 4. The Board finds that disposal of the Click! Assets and the grant of
9
0 the Indefeasible Right of Use of the Excess Capacity in the HFC Network through

41 @ negotiated process with Rainier Connect, pursuant to agreements in substantially

12 the form of EXHIBITS “B” and “C”, is in the best interests of Tacoma Power and

13 approves such agreements, authorizes the Director of Tacoma Public Utilities to
14

execute all documents necessary to implement such agreements contingent upon
15
" their approval by City Council and recommends that the City Council approve

17 agreements that are substantially in the form of EXH

18  Approved as to form and legality:

0 2 0/&4%%

oo Chief Deputy City Attorhe

M_ Adopted  /0-3017

v

21

22
23
24
25

26
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EXHIBIT 2 (b)



CLICK! BUSINESS TRANSACTION AGREEMENT
by and between

CITY OF TACOMA, DEPARTMENT OF PUBLIC UTILITIES, LIGHT DIVISION,
D/B/A TACOMA POWER

and
MASHELL, INC., D/B/A RAINIER CONNECT
and

RAINIER CONNECT NORTH, LLC

Dated as of , 2019
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(b) the terms defined in the singular have a comparable meaning when
used in the plural, and vice versa;

() the terms “Dollars” and “$” mean United States Dollars;

(d) unless the context otherwise requires, references herein to a
specific Section, Subsection, Recital, Schedule or Exhibit shall refer, respectively, to Sections,
Subsections, Recitals, Schedules or Exhibits of this Agreement;

99 Cey

(e) wherever the word “include,” “includes,” or “including” is used in
this Agreement, it shall be deemed to be followed by the words “without limitation”;

) references herein to any gender include each other gender;

(2) references herein to any Person include such Person’s heirs,
executors, personal representatives, administrators, successors and assigns; provided, however,
that nothing contained in this clause (g) is intended to authorize any assignment or transfer not
otherwise permitted by this Agreement;

(h) references herein to a Person in a particular capacity or capacities
exclude such Person in any other capacity;

(1) references herein to any contract or agreement (including this
Agreement) mean such contract or agreement as amended, supplemented or modified from time
to time in accordance with the terms thereof;

() with respect to the determination of any period of time, the word
“from” means “from and including” and the words “to” and “until” each means “to but
excluding”;

(k) references herein to any Law or any license mean such Law or
license as amended, modified, codified, reenacted, supplemented or superseded in whole or in
part, and in effect from time to time; and

) references herein to any Law shall be deemed also to refer to all
rules and regulations promulgated thereunder, unless the context requires otherwise.

ARTICLE II
TRANSFER OF OPERATIONAL CONTROL OF TACOMA POWER COMMERCIAL
SYSTEM AND PURCHASE AND SALE OF RELATED SURPLUS ASSETS

Section 2.1 Transfer of Operational Control. The Transfer of Operational
Control shall take place on the last Business Day of the calendar month in which the conditions
set forth in Article VI (other than those conditions that by their nature are to be satisfied at the
Transfer of Operational Control but subject to the fulfillment or waiver of those conditions) have
been satisfied or waived, unless such conditions have not been so satisfied or waived by the fifth
Business Day preceding the last Business Day of such calendar month, in which case the
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Transfer of Operational Control shall take place on the last Business Day of the next calendar
month or at such other time, date or place as the Parties hereto may mutually agree in writing.

Section 2.2 Purchase and Sale of Related Surplus Assets.

(a) On the terms and subject to the conditions set forth herein, at the
Transfer of Operational Control Date, Tacoma Power shall sell, convey, transfer, assign and
deliver to Rainier, and Rainier shall purchase from Tacoma Power, the Related Surplus Assets,
free and clear of all Encumbrances. The “Related Surplus Assets” are comprised of:

(1) All spare customer equipment, and other tangible personal
property and assets of Tacoma Power relating to the Click! Business, as set forth on Schedule
2.2(a)(1) (collectively, the “Equipment”);

(i1) All fiber optic cabling, coaxial cabling, supplies, tools and
inventories of Tacoma Power relating to the Click! Business (the “Inventory”), as set forth on
Schedule 2.2(a)(ii);

(ii1) All vehicles of Tacoma Power relating to the Click! Business
(the “Vehicles”), as set forth on Schedule 2.2(a)(iii);

(iv) All rights of Tacoma Power under those Contracts listed on
Schedule 2.2(a)(iv) (collectively, the “Transferred Contracts”);

(v) All Governmental Authorizations listed on Schedule 2.2(a)(v)
(the “Transferred Authorizations”);

(vi) Click! Business customer deposits and pro-rated customer
advanced payments for services;

(vii) Copies of all customer account information and other Click!
Business information (the “Records”) reasonably requested by Rainier; and

(viii) All defenses, claims, deposits, prepayments, refunds, causes of
action, credits, warranties (including manufacturer’s warranties), rights of recovery, rights of set
off and rights of recoupment relating to any right, property or asset included in the Related
Surplus Assets, or against any party under the Transferred Contracts.

(b) Updated Asset Schedules. On the tenth (10th) Business Day prior to the
Transfer of Operational Control, Tacoma Power shall deliver to Rainier revised Schedules
2.2(a)(i), 2.2(a)(iv) and 2.2(a)(v), which shall set forth lists of assets of the type required to be
disclosed thereon and relating to the Click! Business that Tacoma Power owns or has the right to
own as of such date, including any assets acquired by Tacoma Power after the